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Subject: State Aids SA.32179 (2014 NN – ex 2010/CP) and SA.32953 (2014 NN – 

ex 2011/CP) – Italy  

 

 State aid measures in favour of Trenitalia SpA and FS Logistica SpA 

 State aid measures in favour of Trenitalia SpA 

 

Madam, 

 

 

The Commission wishes to inform Italy that, having examined the information 

supplied by your authorities on the measures referred to above, it has decided to 

initiate the procedure laid down in Article 108(2) of the Treaty on the Functioning of 

the European Union (“TFEU”). 

 

1. PROCEDURE 

1.1. SA. 32179 (2014 NN – ex 2010/CP) - State aid measures in favour of 

Trenitalia SpA and FS Logistica SpA 

(1) On 29 December 2010, the Commission received a complaint regarding the 

possible grant of State aid by the Italian State to Trenitalia S.p.A. (“Trenitalia”) 

through Rete Ferroviaria Italiana S.p.A. (“RFI”), both of which form part of the 

Ferrovie dello Stato Group (“FS Group”). According to the complainant, 

Trenitalia and other companies of the FS Group benefited from State aid 
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through the free transfer of railway infrastructure assets by RFI. This complaint 

was registered under reference number SA.32179 (2014 NN – ex 2010/CP). 

 On 11 February 2011, the Commission forwarded that complaint to the Italian 

authorities and requested information regarding its allegations. Italy answered 

partially on 1 April 2011. 

(2) As answers to questions 2 a) to g) of the request for information of 11 February 

2011 were missing in the reply of 1 April 2011, the Commission sent a reminder 

to Italy on 14 June 2011 to supply the missing information. Italy replied on 

12 July 2011.  

(3) By letter of 24 November 2011, the Commission requested additional 

information from Italy. Italy responded to this request on 31 January 2012. 

1.2. SA. 32953 (2014 NN – ex 2011/CP) - State aid measures in favour of 

Trenitalia SpA 

(4) On 18 April 2011, the Commission received a complaint regarding the possible 

grant of State aid by the Italian State to Trenitalia in the form of incompatible 

compensation for the discharge of public service obligations in rail freight 

transport. This complaint was registered under reference number SA. 32953 

(2014 NN – ex 2011/CP). 

(5) On 20 September 2011, the complainant provided additional information 

regarding its allegations. 

(6) By letter of 18 October 2011, the Commission forwarded this complaint to the 

Italian authorities and requested information regarding the alleged measure. Italy 

answered partially on 31 January 2012 (with annexes dated 6 February 2012 and 

received by the Commission on 17 February 2012).  

(7) As the Italian authorities had not answered questions 1 to 8 of the request for 

information of 18 October 2011, the Commission sent a reminder on 

22 February 2012 requesting the missing information.  

(8) On 11 April 2012, Italy provided further information in response to the 

Commission’s request of 18 October 2011. 

(9) On 29 October 2012, the Commission requested further information from Italy. 

Italy answered on 8 January 2013 and sent additional annexes on 11 January 

2013, received by the Commission on 17 January 2013. 
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2. DESCRIPTION OF THE MEASURES 

2.1. Structure of the incumbent Italian railway group 

(10) Council directive 91/440/EEC
1
, in its original version, initiated the liberalisation 

of rail transport by introducing a right of access to railway infrastructure for 

transport undertakings. The introduction of that right of access was 

accompanied by the principle of separation between infrastructure management 

and the activity of transport services. That separation principle applied not to 

structures but to functions, more particularly the accounting function. The 

Directive merely provides as an option, but not an obligation, that separation 

may be achieved by the creation of distinct divisions within a single undertaking 

or by entrusting infrastructure management to a separate entity.  

(11) In 2000-2001, Italy reorganised its incumbent railway operator Ferrovie dello 

Stato S.p.A. through a corporate reorganisation by creating separate entities 

responsible for infrastructure management (RFI) and train operations 

(Trenitalia). 

(12) The resulting structure of the FS Group is as follows
2
:  

 

Ministry of Economy and Finance 

 

 

Ferrovie dello Stato SpA ("FS", Holding, 100%) 

 

 

Rete Ferroviaria Italiana SpA 

("RFI", Infrastructure 

manager, 100%)   

Trenitalia SpA 

(Transport, 100%)  

FS Logistica SpA 

(Logistic services for 

freight transport, 100%) 

  

Trenitalia Cargo Division  

(Freight transport, 100%) 

 

        

(13) As a result of this group restructuring and the incorporation of RFI, Trenitalia 

and FS Logistica, the infrastructure assets of the former Ferrovie dello Stato 

S.p.A. were transferred to RFI (including terminals, depots and freight 

maintenance facilities). RFI is currently in charge of infrastructure management. 

(14) Trenitalia is currently the largest rail operator in Italy. Trenitalia operates both 

long-distance and local and regional trains. It is active in both passenger and 

freight transport. Freight transport services are provided through its division 

Trenitalia Cargo. Trenitalia Cargo runs freight transport services in Italy and 

abroad using both conventional and combined transport techniques. In 2012, the 

                                                           
1
   In principle, directive 91/440/EEC should have been implemented by the Member States by 

1 January 1993. 
2
  This description only includes the companies involved in both cases at stake. 
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division transported 34.3 million train/km (-1.8% compared to 2011) and 

registered revenues of EUR 493.9 million (-5.9% compared to 2011)
3
. 

(15) FS Logistica runs logistic services in the freight sector, involving rail, 

intermodal transport solutions, storage and handling.  

2.2. Railway freight transport in Italy 

(16) Rail freight transport is considered to have been fully liberalised in the Union 

since 1 January 2007 for both national and international services. This means 

that any licensed railway company with the necessary safety certification can 

apply for capacity and offer national and international freight services by rail 

throughout the Union. 

(17) In Italy, rail freight transport can be considered to have been fully liberalised by 

2003 as a result of Legislative Decree DL n.188/2003, which transposed 

Directives 2001/12/EC, 2001/13/EC and 2001/14/EC, and replaced Presidential 

Decrees 277/98 and 146/99, which transposed Directives 91/440/EC, 95/18/EC 

and 95/19/EC. At present, more than twenty railway freight companies operate 

on the Italian network. NordCargo, controlled by DB Schenker rail, is the 

second railway freight transport operator in Italy, after Trenitalia. 

(18) In 2011, the share of rail transport in Italy as a proportion of inland freight 

transport
4
 was equal to 12.1%, a figure which is below the Union average of 

18.4%. In addition, as a consequence of the economic crisis, rail freight 

transport has recently experienced a sharp decline in Italy.  

2.3. The transfer of railway infrastructure assets to Trenitalia and FS Logistica 

2.3.1. The measures concerned 

(19) On 7 July 2009, Italy approved by Ministerial Decree the transfer of certain 

railway infrastructure assets which had been financed with public funds from 

RFI to Trenitalia and other FS Group companies active in rail freight transport
5
. 

The decree mentions in particular that: 

 RFI is empowered to freely transfer specified freight facilities (not 

included in annex 1
6
) to other companies of the FS Group, including 

Trenitalia, as part of capitalisation or asset growth transactions (Article 

1).  

 RFI should submit to the Italian Ministry of Infrastructure and Transport 

a proposal for each of the facilities/terminals listed in annex 1 specifying 

the functional specialisation and chargeable services offered (Article 1). 

                                                           
3
  Source: Trenitalia 2012 annual financial report.  

4
  Pipelines excluded. 

5
  Direttiva del Presidente del Consiglio dei Ministri d'intesa con il Ministero delle Infrastrutture e 

dei Trasporti e con il Ministro dell'Economia e delle Finanze, 07.07.2009. 
6
  Annex 1 of the decree provides a list of freight facilities/terminals owned by RFI. 
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 RFI should submit to the Italian Ministry for Infrastructure and Transport 

a plan indicating, for each of the rolling-stock maintenance facilities 

owned by RFI, a functional specification and information on their 

availability to all railway companies or the full use of certain facilities by 

some of them (Article 2). 

 The decree foresees the transfer of specified rolling-stock maintenance 

facilities, which are in full use by certain undertakings, to other 

companies of the FS Group and thus intends to reduce maintenance 

costs, which are currently borne entirely by the Italian State (Article 2).  

(20) On the basis of the available information, it appears that the following asset 

transfers were carried out by RFI free of charge (“the asset transfer measures”): 

 On 7 September 2009, RFI transferred to Trenitalia, pursuant to Article 2 

of the decree, 11 rolling stock maintenance facilities together with 20 

portions of adjacent lands with a book value of EUR 621 million
7
. Italy 

has not indicated that any market price valuation took place prior to this 

transfer in relation to those assets. 

 In December 2007 (value date 1 January 2008), RFI transferred to FS 

Logistica, without legal basis and in the context of a corporate 

reorganisation, 10 portions of freight terminals with a book value of 

EUR 268.7 million
8
. Italy has not indicated that any market price 

valuation took place prior to this transfer in relation to those assets.  

 In December 2008, RFI transferred to FS Logistica 41 properties located 

in Italy (e.g. land plots, warehouses, premises, factories and facilities 

with freight purposes) and its 43.75% shareholding in SGT
9
, a company 

of the FS Group, with a total book value amounting EUR 151.8 million 

(EUR 151.3 million for the 41 properties and EUR 0.5 million for the 

company)
10

. Following these transfers, the Pomezia Santa Palomba 

terminal was transferred to SGT. Italy has not indicated that any market 

price valuation took place prior to this transfer in relation to these assets. 

 Finally, in 2010 (with value date 2011), RFI transferred to FS Logistica 5 

real estate properties (plants, areas and buildings) for a total value of 

EUR 3.2 million
11

. These transfers appear to have been carried out 

without a specific legal basis and Italy has not indicated that any market 

price valuation took place prior to this transfer in relation to these assets. 

                                                           
7
  Source: RFI SpA 2009 Annual report, p. 30-31 (Bilancio di esercizio) and Trenitalia SpA 2009 

Annual report, p. 46-47 (Bilancio di esercizio). 
8
  Source: RFI SpA 2008 Annual report, p.27 (Bilancio di esercizio). 

9
  Società Gestione Terminali Ferro Stradali S.p.A., Italian operator in combined road-rail transport, 

53.3% owned by FS Logistica and 34,5% by Hupac. 
10

  Source: RFI SpA 2008 Annual report, p.51-53 (Bilancio di esercizio). 
11

  Source: RFI SpA 2010 Annual report, p.27 (Bilancio di esercizio) and FS Group 2010 Report on 

Operations, p.65. 
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(21) The Italian authorities are invited to confirm to the Commission that no other 

assets transfers have taken place by RFI to other companies of the FS Group, 

and, in the negative, to provide the Commission with all the relevant elements to 

assess any transfers. 

2.3.2. Position of the Italian authorities  

(22) The Italian authorities claim that the asset transfer measures took place in the 

general context of the reorganisation of the incumbent FS Group, which started 

in the early 2000s. These transfers constitute a deferred contribution of assets 

and should be regarded as a continuation of the first transactions of 2000-2001, 

which were initiated prior to the liberalisation of the rail transport sector in Italy. 

These transactions should therefore be considered as part of the definition 

process of the asset perimeters within the FS Group with a view to a more 

efficient management and to an optimisation of the asset profile of the 

companies involved. 

(23) In addition, the Italian authorities consider that assets such as freight terminals 

and workshops should not be considered as railway infrastructure. They refer to 

Article 3 of Directive 91/440/EEC, which itself refers to Annex I, Part A, of 

Regulation 851/2006/EC
12

, and argue that the “railway infrastructure” listed 

therein does not include assets such as freight terminals or maintenance 

workshops. The decision to assign those assets to companies other than the 

infrastructure operator, taken in the scope of the definition process of the 

perimeter of the various companies which make up the FS Group, should 

therefore be considered in full compliance with that provision.  

(24) The Italian authorities also refer to the practice followed in other Member States 

and developed at the time of the transposition of Community law to allocate 

maintenance facilities to the transport operator. 

(25) In any event, the Italian authorities consider that the transfers in question do not 

involve State aid within the meaning of Article 107(1) TFEU. As a 

consequence, they did not provide any arguments as regards the potential 

compatibility of the asset transfer measures. 

(26) First, they contest that the transfers can be imputed to the State or that State 

resources were involved. According to Italy, the transactions carried out in 2009 

to the benefit of Trenitalia and in 2007-2008 to the benefit of FS Logistica are 

not attributable to the State, since those decisions were taken independently by 

the FS Group. The FS Group should be considered to be operated independently 

of its public shareholder and according to a market logic, in conformity with 

Article 5 of Directive 91/440/EEC. The asset transfer measures should rather be 

classified as an efficient redistribution of assets within the FS Group, not 

involving the injection of new resources, and responding to an objective and 

rational economic logic. Consequently, the assets in question should not be 

                                                           
12

  Commission Regulation (EC) No 851/2006 of 9 June 2006 specifying the items to be included 

under the various headings in the forms of accounts shown in Annex I to Council Regulation 

(EEC) No 1108/70, OJ L 158, 10.6.2006, p. 3–8. 
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considered to constitute State resources within the meaning of Article 107(1) 

TFEU.  

(27) Second, the Italian authorities contest that the transfers confer an advantage on 

the recipients of the assets. Rather, those transfers should be considered to 

constitute a reallocation of assets within the FS Group, since they do not involve 

the injection of new resources. The Italian authorities refer in that context to an 

alleged Commission practice
13

 according to which corporate reorganisation 

transactions which involve transfers of already existing operations and assets 

between organisations of the same group are substantially neutral and as such do 

not fall within the scope of the State aid rules. 

(28) The Italian authorities further claim that the transfers are in line with the market 

economy investor principle. They argue that the decisions taken by the FS 

Group with regard to those transfers correspond to objective economic reasons, 

such as the optimisation of asset allocation in light of the valorisation of 

shareholdings held by the parent company in the companies involved.  

(29) Finally, the Italian authorities contest that the asset transfer measures distort 

competition or affect trade between Member States. Rather, they consider those 

transfers to produce effects within a limited territorial area that was not exposed 

to competition when the transfers took place. More specifically, they argue that 

the reallocation of assets, which took place in 2009 and involved eleven 

maintenance facilities and twenty portions of lands, involve workshops relating 

essentially to the maintenance of rolling stock for passenger transport, a sector 

whose liberalisation had different timescales compared to rail freight transport. 

According to the Italian authorities, the passenger transportation sector has only 

been fully liberalised as from 1 January 2010, so that no distortion of 

competition arose as a result of those asset transfers. 

2.4. Public service compensation in the rail freight sector 

2.4.1. The measures concerned 

(30) Trenitalia has been receiving compensation from the State for the discharge of 

rail freight transportation services since 2000. On the basis of the information 

provided by the Italian authorities, the following public service contracts 

(“PSCs”) were concluded between the Ministry of Infrastructure and Transport 

and Trenitalia: 

 A first contract signed on 18 October 2002 covers the 2000-2001 period 

and applies to passenger and freight transport services. This contract was 

automatically extended at the date of its expiration for two years until the 

end of 2003 by virtue of a continuity clause (“the first contract”). 

 A second contract signed on 27 March 2007 covers the 2004-2006 

period and only applies to freight transport services. This contract was 

                                                           
13

  Commission Decision C(2005)5412 final of 21 December 2005 in Case N 531/2005 – France: 

Mesures liées à la création et au fonctionnement de la Banque Postale. 
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automatically extended at the date of its expiration for two years until the 

end of 2008 by virtue of a continuity clause (“the second contract”). 

 A third contract signed on 3 December 2012 covers the 2009-2014 

period and only applies to freight transport services. This contract is 

currently in force (“the third contract”). 

(31) These three contracts entrust Trenitalia with the provision of freight transport 

services on various routes throughout the country, including the main islands of 

Sardinia and Sicily: 

 The first and the second contract entrust Trenitalia with services on 

routes to and from Sicily and Sardinia, as well as routes with an 

international nature (in particular through the port of Trieste and towards 

Hungary) and routes above 1 000 kilometres.  

 The third contract specifically covers rail freight transportation to and 

from the Southern regions, along the Adriatic and Tyrrhenian axes, also 

including the Northern part of the country.  

(32) All three contracts provide that financial compensations will be granted by the 

State to Trenitalia. However, years 2002, 2003, 2007 and 2008 are not 

specifically covered by any contract. Rather, the costs incurred in the provision 

of that service were compensated on the basis of the continuity clause of the 

preceding contact. In addition, for the period under review (2000-2014), data 

related to the compensation effectively paid and costs incurred for the years 

2000 and 2011-2014 have not been provided by the Italian authorities. The 

Commission invites the Italian authorities to provide that missing data. 

(33) The table below provides an overview of the data on compensation which the 

Italian authorities have provided to the Commission.  

In million €        

VAT excluded 

2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 2011 

A. Compensation as 

laid down in the 

contract 

118.8 - - 118.8 118.8 97.7 - - 92.4 107.0 107.4 

B. Compensation 

effectively paid 
118.8 118.8 118.8 118.8 118.8 97.7 139.1 139.5 92.4 107.0 - 

C. Net costs
14

  185.4 166.5 156.5 163.5 159.0 179.6 150.2 132.1 177.9 185.9 - 

D. Resulting funding 

gap (D = B-C) 
-66.6 -47.7 -37.7 -44.7 -40.2 -81.9 -11.1 +7.5 -85.5 -79.0 - 

 

2.4.2. Alleged irregularities under the PSCs 

(34) As regards the second contract, it has been alleged, first, that the compensation 

received by Trenitalia exceeded the costs of the service obligation effectively 

carried out, since Trenitalia was not using all the resources intended for the 

                                                           
14

  Net costs =  Total costs – revenues generated from market activities, i.e. residual costs after 

financing by market revenues, i.e. amount to be financed by the State. 
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performance of that service. The Ministry of Infrastructure and Transport 

apparently reported in 2010 that certain locomotives used for freight traffic were 

temporarily decommissioned due to falling demand as a result of the 

deteriorating economic climate. Trenitalia would therefore not have performed 

the service it was commissioned to provide in its entirety, while nonetheless 

continuing to receive the entire amount of compensation stipulated under the 

contract. As a result, the company was placed in an unjustified and unlawfully 

favourable position compared to other undertakings operating on the same 

market.  

(35) Second, it appears that Trenitalia continued to carry out public service 

obligations between 1 January 2009 and 3 December 2012 which were 

compensated by the State although no official entrustment from the public 

authorities existed. As explained above, the second contract expired at the end 

of 2008, but the third contract was only signed four years later on 3 December 

2012. This timeline of events appears to be corroborated by the conclusions 

published by the Parliamentary Commission in charge of Transport, Post and 

Telecommunications on 24 January 2012
15

 which mentions that a PSC for 

railway freight transport for the period 2009-2014 still had to be completed. For 

the years 2012-2014, the third contract mentions a specific additional 

entrustment act to be agreed within six months of the registration of the third 

contract, but no such document has been produced to the Commission. 

(36) Third, it has further been alleged that the Ministry of Transport and 

Infrastructure failed to organise a tender or public consultation to allocate any of 

the PSCs to Trenitalia. 

(37) Fourth, for 2008, the Ministry allegedly did not check the relevance of the 

reporting statements produced by Trenitalia regarding the services provided; the 

same would have happened for the years 2009-2011, years in which allegedly no 

audit of the reporting documents produced by Trenitalia were carried out. For 

2009-2011, the reporting provided by Trenitalia was allegedly related to services 

provided according to the third contract, which had not yet been signed. 

(38) In addition, questions have arisen in relation to the justification for entrusting 

Trenitalia with public service obligations in the realm of rail freight transport. 

First, in the conclusions of the Parliamentary Commission mentioned above, the 

reduction identified in the volume of goods carried by rail at national level, in 

contrast with the trend in all other Member States, is attributed to public funding 

for road haulage. Nevertheless, this reduction would allegedly be directly linked 

to the wrongful way in which public resources for rail transport are managed, 

which would prevent Trenitalia’s competitors from operating and increasing 

their own volumes of freight carriage to meet the market’s potential 

requirements. 

                                                           
15

  Commissione IX, Indagine conoscitiva sul settore del trasporto ferroviario di passaggieri e merci, 

Documento conclusivo approvato. 
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(39) Moreover, in 2012, the Italian Court of Auditors also pointed out
16

 that a 

universal public service obligation in rail freight transport appears unjustified on 

an industrial perspective. Rather, the perimeter of this service should be 

precisely defined through duly established contracts with a proportionate 

timescale. 

(40) Finally, the Italian competition authority (Autorità Garante della Concorrenza e 

del Mercato, "AGCM") issued an opinion on 1 June 2009
17

 which calls for 

increased transparency in the definition of Trenitalia’s public service obligations 

and increased access to provide these services by holding a public consultation 

including all railway operators potentially concerned. The AGCM also expresses 

serious doubts on the necessity of public service obligations on the rail freight 

transport market, which has been fully liberalised. 

(41) The complainant has informed the Commission that in June 2013 it lodged a 

complaint on the issue of the necessity and scope of Trenitalia’s public service 

obligations before the Regional Administrative Court of Lazio in Rome.  

(42) The Commission invites the Italian authorities and third parties to provide their 

observations and a duly documented analysis regarding these allegations. 

2.4.3. Position of the Italian authorities  

(43) The Italian authorities justify the entrustment of public service obligations to 

Trenitalia with the need to have a universal service provider for rail freight 

transport to and from Southern Italy in order to maintain and strengthen regional 

cohesion and territorial balance. In other words, the imbalanced development 

between the North and the South of Italy would justify public support for rail 

freight transport between both parts of the country. 

(44) According to Italy, a market operator acting along purely economic lines would 

not offer rail freight services to and from the South of Italy. Since the 

liberalisation of the rail freight market, transport services have tended to 

concentrate around the most profitable lines and types of transport, while traffic 

has shrunk in areas of lower demand and in routes to Southern Italy which for 

structural reason operate at a loss. Italy argues that the services offered by the 

competitors of Trenitalia focus exclusively on routes in the Northern part of the 

country for efficiency and revenue reasons.  

(45) Italy argues that the Southern regions present particularities which increase 

transport operating costs, make the service unprofitable and therefore justify the 

provision of a public service obligation in the freight transport market. More 

specifically: 

                                                           
16

  Corte dei Conti, Determinazione e relazione della Sezione del controllo sugli enti sul risultato del 

controllo eseguito sulla gestione finanziaria delle Ferrovie dello Stato Italiane S.p.A. per gli 

esercizi 2009 e 2010, Determinazione (n. 9/2012), 22/02/2012. 
17

  AS528 – Oneri di servizio pubblico nel settore del trasporto ferroviario, 1/06/2009. 
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 specificities of a technical nature in the South
18

 generate difficult 

operational transport conditions; 

 the relative low value of transported goods in the South generates lower 

revenues; 

 the under-development of rail infrastructure in the South makes road 

transportation the dominant transport mode; 

 the length and type of the routes, which vary according to the demand 

and characteristics of rail transport, require use of staff and rolling stock 

whose costs are far higher than those required for full trainload services 

on well-defined, regular routes, as are the regular-service lines along 

international routes; 

 the maintenance of the requisite network of installations, to provide 

adequate coverage of the national territory, also involves a higher 

proportion of fixed costs; and 

 the crossing of the strait to Sicily requires high additional fixed costs due 

to the need for dedicated production structures to handle, load on the 

ferries and transport by sea the wagons travelling between Sicily and 

mainland Italy. 

(46) According to Italy, these particularities have a strong impact on the overall train-

km cost of delivering rail freight transport services. At the time the third 

contract was concluded, Trenitalia was found to be the only railway undertaking 

able to guarantee, from the point of view of its organisational and industrial 

structure, the provision of those freight transport services considered to be in the 

public interest. Italy argues that it appears unlikely that any other transport 

undertaking might deliver such services. 

(47) Italy insists that the compensation provided to Trenitalia for discharging the 

public service is aimed purely at reaching a financial balance (full compensation 

of the costs sustained for the operation of the service), without any 

overcompensation. Italy compares the compensation paid to Trenitalia with the 

net costs incurred by the company to sustain the service. As can be seen from 

the table presented under recital (34) above, the Italian authorities state that the 

net costs are normally higher than the compensation paid and therefore conclude 

that Trenitalia is in fact undercompensated and generates losses on these public 

service routes. 

(48) Regarding the years covered by the third contract, Italy argues that the under-

compensation registered in the years 2009-2010 should be carried over to the 

following years to achieve a balance on the entire duration of the contract. In 

other words, the compensation paid to Trenitalia in the preceding years should 

                                                           
18 

 Technical characteristics such as: permissible train length, maximum allowable axle load for trains, 

loading gauge limits, stringent speed limits imposed by the infrastructure, high rate of non-

electrified railway lines. 
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increase to fully cover the total net costs incurred by that company during the 

period 2009-2014. 

2.4.4. Position of the Italian Competition Authority  

(49) On 1 June 2009, the Italian Authority for Competition (AGCM) issued an 

opinion regarding public service compensation on the Italian railway market. 

The Authority noted that the public service contracts for rail freight transport 

had not been tendered out and identified the risk for the State of granting 

compensation on routes already open to competition, not only within the railway 

sector, but also with maritime and road transport (intermodal competition). The 

Authority maintained that rail freight transport could generally be provided by 

the market, the only exception being a clear desire by the State to favour a 

modal repartition to the benefit of rail transport, in which case there should be 

no discrimination between railway operators.  

(50) The Italian competition authority concluded that there is no need for a universal 

service on the rail freight transport market. Should the State nonetheless decide 

to define a public service obligation on this market, this should be done with a 

clear definition of the obligations to be fulfilled by the operator and full 

transparency in the selection process, which should be available to all railway 

operators through a public tender.  

3. ASSESSMENT  

3.1. The transfer of railway infrastructure assets to Trenitalia and FS Logistica 

3.1.1. Existence of aid 

(51) According to Article 107(1) TFEU, aid granted by a Member State or through 

State resources in any form whatsoever which distorts, or threatens to distort, 

competition by favouring certain undertakings, in so far as it affects trade 

between Member States, is incompatible with the internal market.  

(52) The qualification of a measure as aid within the meaning of this provision 

therefore requires the following cumulative conditions to be met: (i) the measure 

must be imputable to the State and financed through State resources; (ii) it must 

confer an advantage on its recipient; (iii) that advantage must be selective; and 

(iv) the measure must distort or threaten to distort competition and have the 

potential to affect trade between Member States. 

(53) At this stage of the procedure, the Commission considers that the asset transfer 

measures in favour of Trenitalia and FS Logistica may constitute State aid 

within the meaning of Article 107(1) TFEU for the reasons given below. 
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3.1.1.1. State resources and imputability  

(54) According to the case-law of the Court of Justice, the resources of an 

undertaking – regardless of its corporate form – of which the State is the sole 

owner or shareholder constitute State resources within the meaning of Article 

107(1) TFEU. In such instances, the State is capable, by exercising its dominant 

influence over such undertakings, of directing the use of those resources in 

order, as occasion arises, to finance specific advantages in favour of other 

undertakings
19

. 

(55) The asset transfer measure concerns assets financed entirely with public funds 

which were initially in the possession of RFI, a wholly-owned subsidiary of the 

FS Group. The share capital of the FS Group is held entirely by the State of 

Italy. RFI subsequently transferred those publicly funded assets in 2007-2011 to 

Trenitalia and FS Logistica. It follows that the assets in question constitute State 

resources within the meaning of Article 107(1) TFEU. 

(56) Moreover, as 100% shareholder of the FS Group, the Italian State appoints the 

members of its board and therefore has decisive influence over the management 

of RFI, a wholly owned subsidiary of that group. Decisions taken at board level 

are therefore directly imputable to the Italian State. 

(57) The asset transfer measure should therefore be considered to entail a transfer of 

State resources which is imputable to the Italian State. 

3.1.1.2. Economic advantage 

(58) The transfer of assets financed through public funds gives rise to an economic 

advantage to the recipient if those assets are transferred on terms which are not 

in line with market conditions. For the purpose of State aid law, transfers within 

a public group may also be relevant, for example, if resources are transferred 

from a mother company to its subsidiary or between subsidiaries, even if they 

constitute a single undertaking from an economic point of view
20

. 

(59) A transfer of assets from a public infrastructure manager to a rail operator 

should therefore be in line with market conditions to avoid the conferral of an 

advantage upon the recipient. In particular, in the absence of an open, 

unconditional, non-discriminatory tender for the assets in question, an ex ante 

evaluation based on objective economic considerations should be used to 

establish the market price of the assets concerned before a transfer is carried out. 

(60) It is the Member State which argues that the transfer is in line with market 

conditions that must provide evidence showing that the decision to carry out the 

transfer was taken, at the time, on the basis of economic evaluations comparable 

                                                           
19

  Case C-482/99 France v Commission (Stardust) [2002] ECR I-4397, paragraph 38. See also 

C-278/00 Greece v Commission [2004] ECR I-3997, paragraphs 53 and 54, and Joined Cases 

C-328/99 and C-399/00 Italy and SIM 2 Multimedia SpA v Commission [2003] ECR I-4035, 

paragraphs 33 and 34. 
20

  Joined Cases T-443/08 and T-455/08, Freistaat Sachsen and Land Sachsen-Anhalt and Others v 

Commission [2011] ECR II-1311, paragraph 143. 



14 

to those which, in similar circumstances, a rational private operator (with 

characteristic similar to those of the public body concerned) would have had 

carried out to determine the transaction’s profitability or economic advantages
21

. 

The level of sophistication of such an ex ante assessment may vary depending 

on the complexity of the transaction concerned and the value of the assets 

involved. Normally, such ex ante evaluations should be carried out with the 

support of experts with appropriate skills and experience. Evaluations conducted 

by independent experts may provide an additional corroboration for the 

credibility of the assessment. 

(61) The Commission notes that while the Italian authorities claim that the 

transaction is in line with market conditions, they have not provided any ex ante 

market price valuations of the assets transferred, nor is the Commission aware 

that any such valuations exist, which would demonstrate that RFI acted as a 

market operator when the measures were taken. 

(62) As regards the argument of the Italian authorities that since the transactions in 

question constitute a reallocation of assets within the same corporate group they 

should not fall under the State aid rules, the Commission notes that the 

obligation stemming from Directive 91/440/EEC to separate accounts between 

transport activities and infrastructure management in the rail sector is justified 

by the fact that transport operations operate on a competitive market. 

Accordingly, a reallocation of assets between corporate entities within the same 

corporate group from an infrastructure manager to a rail operator without 

consideration gives rise to an economic advantage to the latter as it improves its 

competitive position as compared to its competitors on the market.  

(63) More specifically, as a consequence of the asset transfer measures, the total 

assets of Trenitalia and FS Logistica increased significantly without those 

undertakings having to pay for those assets. In addition, the infrastructure 

transferred, which could have been sold as former property of the infrastructure 

manager to other railway companies, can now only be used by those railway 

companies upon agreement with Trenitalia/FS Logistica. This conditional access 

to infrastructure may have specific relevance with regard to maintenance 

facilities, whose access and cost constitute an important competitive factor on 

the market for rail freight transport services. 

(64) At this stage, the Commission is therefore of the opinion that the asset transfer 

measures provided an economic advantage to Trenitalia and FS Logistica. 

3.1.1.3. Selectivity 

(65) The assets transfer measures are selective as only Trenitalia and FS Logistica 

appear to have benefitted from them.  

                                                           
21

  Case C-124/10 P Commission v EDF [2012] ECR I-0000, paragraphs 83-85 and 105, Case 

C-482/99 France v Commission [2002] ECR I-4397, paragraphs 71 and 72 and Case T-16/96 

Cityflyer Express v Commission [1998] ECR II-757, paragraph 76. By contrast, evaluations made 

after the transaction was carried out, based on a retrospective finding that it was actually profitable 

or not, or on subsequent justifications of the course of action actually chosen, are not relevant. 
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3.1.1.4. Distortion of competition and effect on trade 

(66) Rail freight transport services have been liberalised in Italy since 2003. Italy 

claims, however, that the asset transfer measures, which took place between 

2007 and 2011, should be considered to constitute part of the initial 

reorganisation of 2000-2001 of the FS Group, which took place before the 

opening of this market. Italy further argues that the reallocation of assets which 

took place in 2009 involved workshops relating essentially to the maintenance 

of rolling stock for passenger transport, a sector which has only been liberalised 

at Union level as from 1 January 2010. 

(67) As regards the transfer of assets in general, the Italian authorities have not 

submitted any evidence demonstrating that a decision had already been taken at 

the time of the initial reorganisation of 2000-2001 regarding the assets 

transferred between 2007 and 2011. Rather, the asset transfer measures appear 

to have been carried out as a consequence of the Ministerial Decree adopted on 

7 July 2009
22

.  

(68) As regards Italy's claim that the maintenance workshops involved passenger 

rolling stock, Italy has not demonstrated the passenger transport allocation of 

those assets. Nevertheless, the Commission notes that Italy continued to transfer 

assets after the liberalisation of the market, as the ultimate transfer at stake was 

carried out in 2010, with a value date of 2011. 

(69) The Commission therefore concludes, at this stage, that the asset transfer 

measures were taken when the Italian rail freight transport market was open to 

competition, so that those measures were liable to distort competition on that 

market. Moreover, since the main players on the Italian market for rail freight 

transport also operate at international level, the asset transfer measures affect 

intra-Union trade. 

3.1.1.5. Conclusion 

(70) Accordingly, the Commission considers, at this stage, that the asset transfer 

measures in favour of Trenitalia and FS Logistica constitute State aid within the 

meaning of Article 107(1) TFEU: 

3.1.2. Compatibility of aid 

(71) According to the case-law of the Court of Justice, it is for the Member State to 

invoke possible grounds of compatibility and to demonstrate that the conditions 

for such compatibility are met
23

. The Italian authorities do not consider that the 

transfers at stake constitute State aid within the meaning of Article 107(1) TFEU 

and have therefore not advanced any arguments that the asset transfer measures 

are compatible with the internal market. 
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  Recital (19) above. 
23

  Case C-364/90 Italy/Commission [1993] ECR I-2097. 
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(72) At this stage, the Commission has no any indication that any of the grounds for 

compatibility with the internal market provided by Articles 93, 106(2), 107(2) or 

107(3) TFEU apply in the present case. 

(73) Consequently, the Commission has serious doubts regarding the compatibility of 

the asset transfer measures with the internal market and invites interested parties 

to submit their observations on possible compatibility grounds. 

3.2. Public service compensations in the rail freight sector 

3.2.1. Existence of aid 

(74) As explained at recital (52), the qualification of a measure as aid within the 

meaning of Article 107(1) TFEU requires that the four cumulative conditions 

laid down in that provision are met. 

(75) For the reasons set out below, the Commission considers at this stage of the 

procedure that the public service compensation measure constitutes State aid to 

the benefit of Trenitalia within the meaning of Article 107 (1) TFEU. 

3.2.1.1. State resources and imputability to the State 

(76) The compensation granted to Trenitalia under the three PSCs are directly 

financed from the State budget. Moreover, the contracts were signed by the 

Italian Ministry of Infrastructure and Transport, so that the measure is directly 

imputable to the Italian State. 

3.2.1.2. Economic advantage 

(77) It follows from the Altmark judgment of the Court of Justice
24

, that 

compensation granted by the State or through State resources to undertakings in 

consideration for the discharge of public service obligations does not confer an 

advantage on the undertakings concerned, and hence does not constitute State 

aid within the meaning of Article 107(1) TFEU, provided four cumulative 

conditions are satisfied: 

 the recipient undertaking must actually have public service obligations to 

discharge and these obligations must be clearly defined; 

 the parameters on the basis of which the compensation is calculated must 

be established in advance in an objective and transparent manner; 

 the compensation cannot exceed what is necessary to cover all or part of 

the costs incurred in the discharge of the public service obligations, 

taking into account the relevant receipts and a reasonable profit for 

discharging those obligations;  

                                                           
24 

 Case C-280/00 Altmark Trans GmbH and Regierungspräsidium Magdeburg v 

Nahverkehrsgesellschaft Altmark GmbH [2003] ECR I-7747. 
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 where the undertaking which is to discharge public service obligations, 

in a specific case, is not chosen pursuant to a public procurement 

procedure which would allow for the selection of the tenderer capable of 

providing those services at the least cost to the community, the level of 

compensation needed must be determined on the basis of an analysis of 

the costs which a typical undertaking, well run and adequately provided 

with means of transport so as to be able to meet the necessary public 

service requirements, would have incurred in discharging those 

obligations, taking into account the relevant revenues and a reasonable 

profit for discharging the obligations. 

(78) The Italian authorities argue that the compensation granted to Trenitalia for 

providing freight transport services under the third contract, covering the period 

2009-2014, complies with these four conditions.  

(a) First condition: "The recipient undertaking is actually required 

to discharge public service obligations and those obligations 

have been clearly defined". 

(79) A public service obligation in the field of rail freight transport is a requirement 

to ensure transport services in the general interest that an operator, if it were 

considering its own commercial interests, would not assume or would not 

assume to the same extent or under the same conditions without reward
25

. 

Within these confines, Member States have wide discretion to define public 

service obligations in line with the needs of end users. The Commission’s task 

in such cases is to ensure that this margin of discretion is applied without 

manifest error as regards the definition of the public service obligation. 

(80) The Italian authorities argue that public service obligations under the third 

contract are necessary for rail freight transportation to ensure the regional 

cohesion and territorial balance between the North and the South of Italy. They 

justify entrustment of a public service obligation on Trenitalia by virtue of the 

third contract by a lack of comparable services provided by private operators in 

the South of Italy, due to the specificities of the freight transport market in this 

area. 

(81) The Commission considers, however, that this entrustment exceeds the margin 

of discretion available to Italy to define a public service obligation for these 

services. The public service obligation in the third contract mostly concerns rail 

freight traffic on North-South routes. The Italian authorities have not however 

demonstrated that a market failure exists which would justify the inclusion of 

these routes as a public service obligation. Indeed, rail freight transport has been 

liberalised in Italy since 2003 and more than twenty companies, including 

several major European operators, are active on the Italian market and on parts 

of these routes. The Commission therefore doubts the necessity of a public 

                                                           
25

 This approach is consistent with the Commission's general approach to Services of General 

Economic Interest in other sectors. See, in particular, point 48 of the Communication from the 

Commission on the application of the European Union State aid rules to compensation granted for 

the provision of services of general economic interest (OJ C 8, 11.1.2012, p. 4).  
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service obligation for Trenitalia and cannot rule out the absence of a manifest 

error. The analysis and the conclusion of the Italian Competition Authority 

confirm these doubts
26

. 

(82) Moreover, the Italian authorities have not demonstrated why the particularities 

of the South of Italy that they claim should hinder these operators from 

providing the service in question on commercial terms. While a special 

assessment could be made regarding some routes, in particular the rail link 

between the mainland and the islands, where specific operations are undertaken 

to carry the rolling stock on ferries, which require additional time and 

operational costs compared to mainland routes, the Italian authorities have not 

demonstrated the existence of a market failure justifying a public service 

obligation. 

(83) The Commission's preliminary conclusion as regards the first two contracts is 

not different. In particular, these contracts also include international routes 

within the remit of the public service obligations, in particular to and from 

Trieste and to and from Hungary, which put into question the scope of the 

entrusted public service obligation. 

(84) In any event, regardless of whether the Italian authorities exceeded their 

discretion in entrusting the public service to Trenitalia, the Commission notes 

that all three PSCs were concluded after the period in which those services were 

implemented. The Commission considers that an ex post formalisation of a 

service already carried out cannot comply with the first Altmark condition which 

requires the obligations of a company in charge of a public service to be clearly 

defined. In particular, that condition requires the act of entrustment to include 

the nature and duration of the obligation, the undertaking and territory 

concerned, the nature of any special or exclusive rights, the parameters of the 

compensation and the arrangements for avoiding any overcompensation. This 

ex-post formalisation of the entrustment of the public service obligation means 

that Trenitalia provided compensated services without any contractual basis at 

the time. 

(b) Second condition: "The parameters on the basis of which the 

compensation is calculated have been established beforehand in 

an objective and transparent manner." 

(85) As regards the second condition, the parameters that serve as the basis for 

calculating compensation must be established in advance in an objective and 

transparent manner in order to ensure that they do not confer an economic 

advantage that could favour the recipient undertaking over competing 

undertakings. However, the need to establish the compensation parameters in 

advance does not mean that the compensation has to be calculated on the basis 

of a specific formula. Rather, what matters is that it is clear from the outset how 

the compensation is to be determined. 
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(86) The Italian authorities claim that the compensations are established on the basis 

of a financial business plan taking into account the expected costs and revenues 

generated by the service provided. The Commission acknowledges that all three 

PSCs provide an assessment of the costs sustained and of their balance with 

expected revenues for the services provided. Nevertheless, the Commission also 

notes that all three PSCs were established and signed after Trenitalia started 

providing the services and therefore considers, at this stage, that the parameters 

at the basis of the calculation of the compensation amounts were not established 

in advance in compliance with the second Altmark condition. 

(c) Third condition: "The compensation does not exceed what is 

necessary to cover all or part of the costs incurred in 

discharging the public service obligations, taking into account 

the relevant receipts and a reasonable profit for discharging 

those obligations." 

(87) The Italian authorities provided financial reports demonstrating that Trenitalia 

was undercompensated for the service provided. The Commission notes, first, 

that as regards the third contract, data on compensation is missing for years 

2011-2014, so that overcompensation cannot be ruled out. As regards the second 

contract, the Commission invites the Italian authorities to provide comments 

regarding the allegation at recital (34) that the compensation received exceeded 

the costs of the service obligation effectively carried out, since Trenitalia was 

not using all the resources intended for the performance of that service. The 

Commission reminds the Italian authorities in this respect that the level of 

compensation should be directly linked to the services actually provided by 

Trenitalia.  

(d) Public procurement procedure in order to choose the operator 

or costs limited to the costs of a typical undertaking 

(88) Trenitalia has not been chosen to offer the services pursuant to a public tender 

procedure for any of the three PSCs.  

(89) In order to establish the compliance of the third contract with the fourth Altmark 

condition, the Italian authorities provided the Commission with a 

PricewaterhouseCoopers
27

 study which concludes: 

 That the compensation defined in this contract was determined on the 

basis of the analysis of the costs incurred by Trenitalia, which would be 

in line with European benchmarks; 

 Trenitalia disposed adequate technical resources to provide the 

transportation service entrusted to it, resources in line with the ones of 

comparable European players; 
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  PricewaterhouseCoopers Advisory S.p.A. – Analisi del Contratto di Servizio Trenitalia Cargo alla 

luce delle disposizioni europee in materia di compensazione degli Oneri di Servizio Pubblico, 

9/10/2012. 
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 Trenitalia’s revenues per train*km are 25% less than European 

benchmarks. This gap is even higher for the freight services provided 

from/to Southern regions included in the public service contract. 

(90) The Commission notes, however, that the third contract was concluded after the 

services were carried out and therefore stresses the lack of transparency and 

incoherence in the determination of the compensation amounts, as the costs 

sustained by Trenitalia to provide the services requested by the contract would 

have been analysed ex-post. In addition, the Commission contests the conclusion 

in that report that Trenitalia is as efficient as its major European competitors, 

with an identical costs level, but producing 25% less revenues. The study clearly 

stipulates that Trenitalia suffers from a different operational and technical 

context, especially in the Southern regions, compared to other European players. 

Therefore, the Commission cannot accept that the level of compensation is 

based on the analysis of the costs incurred by a well-run undertaking.  

(e) Conclusion 

(91) Accordingly, at this stage of the procedure, the Commission concludes that the 

third contract does not comply with the four Altmark conditions, so that it can 

be considered to have conferred an advantage on Trenitalia that the company 

could not have obtained under normal market conditions. As regards the first 

and second contract, the Commission also has doubts that they comply with the 

four Altmark conditions.  

3.2.1.3. Selectivity 

(92) The public service compensation measure benefitted only Trenitalia and is 

therefore selective. 

3.2.1.4. Distorsion of competition and effect on trade 

(93) A measure granted by the State is considered to distort or threaten to distort 

competition when it is liable to improve the competitive position of the recipient 

compared to other undertakings with which it competes
28

. For all practical 

purposes a distortion of competition within the meaning of Article 107 TFEU is 

thus assumed as soon as the State grants a financial advantage to an undertaking 

in a liberalised sector where there is, or could be, competition
29

. 

(94) The Italian rail freight market is considered to be fully liberalised since 2003 

and the Union rail freight market since 1 January 2007. Trenitalia, the 

beneficiary of the public compensation measure, competes at national and Union 

level with other railway undertakings on the freight transport market. The 

measure is therefore liable to distort competition within those markets. 
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  Case 730/79 Phillip Morris [1980] ECR 267, paragraph 11. Joined Cases T-298/07, T-312/97 etc. 

Alzetta [2000] ECR II-2325, paragraph 80. 
29
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(95) Moreover, since the main players on the Italian market for rail freight transport 

also operate at international level, the public service compensation measure also 

affects intra-Union trade. 

3.2.1.5. Conclusion 

(96) On the basis of the above, the Commission considers, at this stage of the 

procedure, that the public service compensation measure constitutes State aid to 

Trenitalia within the meaning of Article 107(1) TFEU. 

3.2.2. Compatibility of aid 

(97) Article 93 TFEU provides that “aids shall be compatible with the Treaties […] 

if they represent reimbursement for the discharge of certain obligations inherent 

in the concept of a public service.” That Article constitutes a lex specialis in 

relation to Articles 106 and 107 TFEU. According to the case-law
30

, aid to land 

transport may be declared compatible on the basis of Article 93 TFEU only in 

well-defined cases which do not jeopardize the general interests of the Union.  

(98) The entry into force of Regulation (EC) No 1370/2007
31

 on 3 December 2009, 

repealing Council Regulations (EEC) Nos 1191/69 and 1107/70, means that 

Article 93 TFEU has become directly applicable as the legal basis for 

establishing the compatibility of aid not covered by that regulation.  

(99) Regulation (EC) No 1370/2007 governs the award of public service contracts in 

the field of public passenger transport by road and by rail. That regulation does 

not, however, apply to freight transport services. In the past, some specific rail 

freight transport services may have been subject to public service obligations 

covered by Regulation (EEC) No 1191/6932. Regulation (EC) No 1370/2007 

repealed Regulation (EEC) No 1191/69, but to help phase out compensation not 

authorised by the Commission in accordance with Articles 93, 107 and 108 

TFEU, Article 10(1) of Regulation (EC) No 1370/2007 states that Regulation 

(EEC) No 1191/69 shall remain applicable to freight transport services for a 

period of three years after the entry into force of Regulation (EC) No 1370/2007, 

i.e. until 2 December 2012. 

(100) However, since the public service compensation measure results from three 

PSCs, rather than the unilateral imposition of public service obligations, the 

Italian authorities cannot rely on the exemption from prior notification provided 

by Article 17(2) of Regulation (EEC) No 1191/69. It follows from the Combus 

judgment that the concept of “public service compensation” within the meaning 

of that provision must be interpreted in a very narrow manner
33

. The exemption 
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from notification provided by Article 17(2) covers only compensation for public 

service obligations imposed unilaterally on an undertaking, pursuant to Article 2 

of that regulation, which are calculated using the method described in Articles 

10 to 13 of that regulation (the common compensation procedure), and not to 

public service contracts as defined by Article 14 of that regulation. By contrast, 

compensation paid pursuant to a public service contract as defined by Article 14 

of Regulation (EEC) No 1191/69 which constitutes State aid should have been 

notified to the Commission before it was put into effect. Failure to do so results 

in that compensation being deemed illegally implemented aid
34

. In any event, 

the three PSCs at issue were concluded between Trenitalia and the Ministry of 

Infrastructure and Transport after Trenitalia started providing the services in 

question, so that it is questionable that those contracts could comply with the 

requirements of Article 14 of Regulation (EEC) No 1191/69, particularly the 

transparency requirement of laying out ex ante the conditions under which those 

services are to be provided. 

(101) Accordingly, the Commission considers that the examination of the 

compatibility of the three PSCs should be conducted under Article 93 TFEU 

directly, rather than Regulation (EEC) No 1191/69. It is settled case law that the 

rules, principles and criteria of assessment of the compatibility of State aid in 

force at the date on which the Commission takes its decision may, as a rule, be 

regarded as better adapted to the context of competition
35

. Regulation (EEC) No 

1191/69 is no longer applicable to freight transport services by virtue of Article 

10(1) of Regulation (EC) No 1370/2007 and, as explained in recital (11) of the 

latter regulation, “three years after the entry into force of this Regulation the 

organisation of freight transport services should therefore be made subject to 

compliance with the general principles of the Treaty”.
 
Thus, any compatibility 

assessment of the measure must therefore be made on the basis of the rules in 

force at the time the Commission takes its decision as to whether the aid should 

be recovered as a result of its being incompatible with the common market.
36

 

(102) Under Article 93 TFEU, State aid for the discharge of public service obligations 

in the transport field may be declared compatible with the internal market if the 

following five conditions are met
37

: 

(1)  The aid must be granted for the discharge of a genuine and correctly 

defined public service. 

(2)  The parameters for compensation must be laid down in advance in an 

objective and transparent manner. 

(3)  The amount of compensation must not exceed what is necessary to cover 

the net cost of discharging the public service obligations, including a 

reasonable profit. 
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(4) Where an authority assigns the same public service to several 

undertakings, the compensation for the discharge of that service should 

be calculated on the basis of the same method in respect of each 

undertaking (non-discrimination). 

(5) The aid must not lead to distortions of competition contrary to the 

common interest. 

(103) The Commission notes that Regulation (EC) 1370/2007 and other legislation in 

the field of services of general economic interest are based on similar principles. 

(104) As regards the first condition, the Commission has already explained at recitals 

(79) to (82) above why it considers the public service obligation under the third 

contract to be incorrectly defined. As regards the first and second contracts, the 

Commission's doubts as regards the qualification of the services provided as 

genuine and correctly defined public services are explained in recital (84).  

(105) As regards the second condition, that the parameters for the calculation of the 

compensation should be clearly defined in advance, the Commission recalls that 

all three PSCs were established and signed after Trenitalia started providing the 

services in question. It therefore has doubts that the parameters at the basis of 

the calculation of the compensation amounts could have been established in 

advance. 

(106) Third, the Italian authorities justify the amount of the compensation with a 

comparison between revenues and total costs generated by the service provided, 

the balance of which would generate an undercompensation for Trenitalia. As 

regards the third contract, the Commission recalls that data on compensation is 

missing for years 2011-2014, so that over compensation cannot be ruled out for 

those years. As regards the second contract, the Commission has doubts that 

Trenitalia actually provided the entirety of the services it was contracted to carry 

out. Should services not have been provided for which Trenitalia was 

compensated, then the compensation paid to Trenitalia might exceed the costs 

actually supported. 

(107) Finally, as regards the third contract, the Commission notes that the public 

service obligation at stake is not strictly limited to the Southern part of the 

country, but also covers lines to the North upon which competing railway 

operators are also active. The Italian authorities have not demonstrated a market 

failure for a universal public service obligation in rail freight transport, so that 

any compensation granted to Trenitalia to provide such a broad service is likely 

to distort competition to an extent contrary to the common interest. The 

Commission has similar doubts regarding the first and second contracts, seeing 

as those contracts also include international routes within the remit of the public 

service obligations, in particular to and from Trieste and to and from Hungary, 

also operated by domestic and international railway undertakings. 

(108) Accordingly, the Commission has doubts at this stage regarding the 

compatibility of the public service compensation measure with Article 93 

TFEU. The Commission therefore invites Italy to submit all comments and the 
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necessary information to enable it to assess whether that measure can be 

considered compatible with the internal market.   

4. DECISION 

(109) In the light of the foregoing, the Commission has serious doubts that the asset 

transfer measures in favour of Trenitalia and FS Logistica and the public 

compensations measures in favour of Trenitalia are compatible with the internal 

market. 

(110) The Commission, acting under the procedure laid down in Article 108(2) of the 

Treaty on the Functioning of the European Union, requests Italy to submit its 

comments and to provide all such information as may help to assess the 

measures, within one month of the date of receipt of this letter. It requests your 

authorities to forward a copy of this letter to the potential recipient of the aid 

immediately. 

(111) The Commission wishes to remind Italy that Article 108(3) of the Treaty on the 

Functioning of the European Union has suspensory effect, and would draw your 

attention to Article 14 of Council Regulation (EC) No 659/1999, which provides 

that all unlawful aid may be recovered from the recipient.  

(112) The Commission warns Italy that it will inform interested parties by publishing 

this letter and a meaningful summary of it in the Official Journal of the 

European Union. It will also inform interested parties in the EFTA countries 

which are signatories to the EEA Agreement, by publication of a notice in the 

EEA Supplement to the Official Journal of the European Union and will inform 

the EFTA Surveillance Authority by sending a copy of this letter. All such 

interested parties will be invited to submit their comments within one month of 

the date of such publication. 

(113) If this letter contains confidential information which should not be published, 

please inform the Commission within fifteen working days of the date of 

receipt. If the Commission does not receive a reasoned request by that deadline, 

you will be deemed to agree to publication of the full text of this letter. Your 

request specifying the relevant information should be sent by registered letter or 

fax to: 

European Commission 

Directorate-General for Competition 

Place Madou 1  

1210 Brussels 

Belgium 

 

 Fax No: +32 (0)2 29 61242 
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Yours faithfully, 

For the Commission, 

 

 

 

Joaquín ALMUNIA 

Vice-president 
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NOTICE FOR PUBLICATION IN THE OJ, C SERIES 

 

STATE AID – ITALY 

 

STATE AID SA.32953 (2014 NN – ex 2011/CP) - State aid measures in favour of 

Trenitalia SpA 

STATE AID SA. 32179 (2014 NN – ex 2010/CP) - State aid measures in favour of 

Trenitalia SpA and FS Logistica SpA 

 

Invitation to submit comments pursuant to Article 108(2) of the Treaty on the 

Functioning of the European Union. 

 

Text with EEA relevance 

 

By means of the letter dated March 26, 2014, reproduced in the authentic language on 

the pages following this summary, the Commission notified Italy of its decision to 

initiate the procedure laid down in Article 108(2) of the Treaty on the Functioning of 

the European Union concerning the abovementioned measures. 

 

Interested parties may submit their comments on the abovementioned measures within 

one month of the date of publication of this summary and the following letter, to: 

 
European Commission 

Directorate-General for Competition 

Place Madou 1 

1210 Brussels 

Belgium 

Fax No: +32 (0)2 29 61242 

 

These comments will be communicated to Italy. Confidential treatment of the identity 

of the interested party submitting the comments may be requested in writing, stating 

the reasons for the request. 
 

Text of summary 

 

Procedure 

The complaint regarding the SA 32179 measures was registered on December 29, 

2010. Italy provided information on April 1, 2011, July 12, 2011 and January 31, 

2012. 

The complaint regarding the SA 32953 measures was registered on April 18, 2011. 

Italy provided information on January 31, 2012, April 11, 2012, January 8, 2013 and 

January 17, 2013. 

 

Description 
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Measures referred to in SA. 32179 

Italy would have transferred for free railway infrastructure assets from the 

infrastructure manager, RFI - Rete Ferroviaria Italiana SpA, to two transport 

companies active on the railway freight transport market, Trenitalia SpA and FS 

Logistica SpA, both companies part of the incumbent Italian railway company 

Ferrovie dello Stato. Following transfers would have been realized: EUR 268,7M to 

FS Logistica in 2007, EUR 151,8M to FS Logistica in 2008, EUR 621 M to Trenitalia 

in 2009 and EUR 3,2M to FS Logistica in 2010. No market price valuation would 

have been carried out with regard to these assets. 

Italy considers that these transactions constitute a reallocation of assets which has to 

be considered as part of the reorganization of the railway group which took place in 

the early 2000s. 

 

Measures referred to in SA. 32953 

Italy would have compensated the incumbent transport company Trenitalia for public 

service obligations in freight transportation, since 2000. Three agreements have been 

signed between the Ministry of Infrastructure and Transport and Trenitalia, years after 

the beginning of the service provided. EUR 1.170M would have been paid in total to 

Trenitalia by the State between 2001 and 2010 (available data), compensation which 

would allegedly exceed the total costs of the service provided. 

Italy justifies the entrustment of a public service obligation to Trenitalia with the need 

to have a universal service provider for freight transportation from/to southern Italy, in 

order to maintain and strengthen the regional cohesion and territorial balance. 

 

Assessment 

At this stage of the procedure, the Commission considers that the measures at stake 

qualify as State aid within the meaning of Article 107 (1) of the TFEU and the 

Commission has not found any relevant argument as regards their compatibility with 

the internal market yet. 

As regards the transfers of assets between companies of the group, the Commission 

considers that, since these transfers have been realised for free, they constitute State 

aid to Trenitalia. 

As regards the public service compensations, the Commission has doubts on the 

necessity to impose public service obligations for the transport of freight on a large 

part of Italy, including international routes. Moreover, on the basis of the available 

information, it seems that the obligations of Trenitalia are not correctly defined and 

the company might have benefited from overcompensation. 

 

In accordance with Article 14 of Council Regulation (EC) No 659/1999, all unlawful 

aid can be subject to recovery from the recipient.  

 

******* 


