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Excellency, 
 
 
Subject:  State aid SA.36591 (2014/NN) – Ireland – Alleged aid to waste-to-

energy facility 

1. PROCEDURE 

(1) By letter dated 15 November 2012, the Irish authorities submitted to the 
Commission's services a draft state aid notification concerning construction 
and operation of a large-scale waste-to-energy (WtE) facility in Poolbeg 
(Dublin), Ireland. Upon request of the Commission, additional information 
was submitted by the Irish authorities on 27 and 28 February 2013. 

(2) By e-mail dated 15 April 2013, […]* submitted to the Commission a 
complaint concerning alleged state aid to the above-mentioned facility. A 
meeting with the complainant took place on 23 April 2013. 
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(3) On 25 April 2013, the complaint was forwarded to the Irish authorities for 
comments. The Irish authorities responded to the allegations of the 
complainant by letter dated 17 May 2013 and submitted additional information 
concerning the project on 21 May 2013 and 10 September 2013. The case has 
also been discussed in several informal exchanges (e-mails, conference calls 
and meetings) with the Irish authorities. 
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(4) On the basis of the information available, the Commission’s services came to 
the preliminary conclusion that the measure did not seem to constitute aid 
within the meaning of Article 107(1) of the Treaty on the Functioning of the 
European Union (TFEU). This preliminary assessment was communicated to 
the Irish authorities on 15 October 2013. A non-confidential version of it was 
sent to the complainant on 22 October 2013. 

(5) The complainant submitted observations on the preliminary assessment by 
letter dated 6 December 2013. Upon a request from the Commission, the 
information was completed by the complainant on 9 January 2014 and 17 
January 2014. On 13 January 2014, the submission of the complainant was 
forwarded to the Irish authorities, accompanied by a request for additional 
clarifications. The Irish authorities responded by letter dated 28 January 2014.  

(6) Covanta submitted a letter to the Commission on 4 February 2014. 

(7) The Irish authorities provided additional information on 28 March 2014 and 9 
April 2014.  

(8) The complainant submitted additional observations on 4 and 9 April 2014. 
These observations were forwarded to the Irish authorities on 22 April 2014. 
The Irish authorities provided their comments on the respective observations 
on 24 April 2014. 

2. DESCRIPTION OF THE MEASURE 

2.1. The project and the actors involved 

(9) The measure under investigation concerns an intervention of the Dublin 
authorities in a public private partnership project consisting of the 
construction, operation and maintenance of a large-scale waste-to-energy plant 
located in Poolbeg peninsula in Dublin. The facility is meant to process 
approx. 550 ktpa of waste and produce electricity to be distributed to the 
general public. Its nominal capacity is 600 ktpa but according to the Irish 
authorities that it is not expected that the facility will process more than 550 
ktpa of waste.  

(10) The WtE facility will be a combined heat and power system (CHP) that uses 
municipal solid waste1 (MSW) as a fuel to be burned in a large boiler. Steam is 
produced and can be used to generate electricity in a turbine generator; it can 
also be sold as steam or hot water to industries or district heating systems.  

                                                           
* Covered by the obligation of professional secrecy. 
1  Municipal solid waste in Ireland includes household waste, waste from cleansing activities (street 

and parks cleaning), as well as non-hazardous waste from commercial and services sector (shops, 
offices, etc.) and non-process industrial wastes, cf. Municipal Waste Management in Ireland, 
European Environment Agency, February 2013. Typically, the fuel for WtE plant is residual 
MSW, i.e. that part of the waste stream that cannot be recycled in a practical and economic way.  
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(11) According to the Irish authorities, the ambitious aim of the Irish waste policy 
is to achieve "virtual elimination of landfill". These targets imply that by 2020, 
the level of MSW being disposed in landfill should be zero tpa. Further, the 
policy states that these targets should ideally be achieved taking into account 
the principles of self-sufficiency and proximity. This means that ideally 
landfill elimination should be achieved without reliance on export of residual 
municipal solid waste2 (RMSW) and by way of waste treatment close to the 
source. 

(12) The project was considered necessary by the Dublin local authorities (DLA)3 
following a thorough technical environmental and economic appraisal of waste 
management practices in Dublin and a review of international best practices in 
the sector. Following a wide ranging public consultation, DLA published in 
1998 a Waste Strategy recommending a policy of maximum recycling and 
minimum landfill. The mechanism recommended for dealing with the residual 
waste left over following recycling and biological treatment was thermal 
treatment of up to 750 000 tonnes per annum. The second Dublin Management 
Plan 2005-2010 explicitly required the local authorities to develop a WtE 
facility with a capacity of approximately 400 000 to 600 000 tonnes/annum to 
treat non-hazardous municipal and similar waste. 

(13) Following a public tender, Dublin City Council (DCC) – acting on behalf of 
the four Dublin local authorities – concluded an agreement with Dublin Waste 
to Energy Limited (DWTEL) concerning the WtE facility, within a framework 
of a public private partnership (PPP).  

(14) DWTEL is a limited company, incorporated to design, build, finance, operate 
and maintain the facility in Poolbeg. It is a special purpose company 
established for the project under investigation, which was initially known as 
Elsam Dublin Waste to Energy Limited.4 DWTEL is owned by Covanta 
Energy, a subsidiary of Covanta Holding Corporation, and Energy Generation 
A/S Denmark (DONG). 

2.2. The original Project Agreement (2007) 

(15) In March 2001, Dublin City Council (DCC), acting on behalf of the four local 
authorities, appointed a consortium to act as Client’s Representative (CR) for 
the WtE project. A public tender competition was conducted by the CR on 
behalf of the DCC to award a contract for the design, build, financing, 
operation and maintenance of a large-scale thermal treatment facility. The 

                                                           
2  Residual municipal solid waste includes MSW excluding unmanaged/uncollected and recycled 

waste. 
3  Dublin City Council, Dun Laoghaire Rathdown, Fingal and South Dublin County Council. 
4  The bid for the project was submitted by Elsam A/S through the vehicle of Elsam Ireland Limited 

(which now exists under the name of Dublin Waste to Energy (Holdings) Limited). Following a 
merger of DONG a/S and Elsam A/S, the new entity created by the merger, Dong Energy, 
reduced its involvement in the project under assessment to 25% and introduced Covanta as a 
participant with the consent of DCC, in response to an external circumstance, i.e. the reduced 
involvement as a result of the merger. 
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WtE facility was expected to process 400 to 600 kt per annum of non-
hazardous household, commercial and industrial waste, allowing Ireland to 
improve its waste policy in line with EU waste treatment requirements, 
namely, to divert a substantial amount of waste from landfill while limiting 
export.  

(16) Since pre-tender consultation and research by the DLA showed that the WtE 
facility would not be bankable in the absence of a guaranteed minimum waste 
flow to the facility of 320 000 tonnes per annum, DLA committed to ensure 
320 000 tonnes of waste per annum for the facility, via a “Put or Pay” 
mechanism5. Ireland explained that “put or pay” mechanisms are standard 
practice for projects of this type. Furthermore, the forecasts available at that 
time indicated that significantly larger quantities than the committed 320 000 
tonnes of waste per annum would be available in the Dublin area. 

(17) Thirteen groups/consortia submitted applications, out of which four 
applications were selected and invited to negotiate. One withdrew in 
December 2003. A meeting was held with the three remaining bidders, and 
three bids were received on 16 April 2004. One bid was non-compliant, and 
the remaining two bids were assessed. Elsam was selected as its bid was the 
most economically advantageous. The offer submitted by Elsam was 
compared with what the authorities could have expected as an outcome of 
public procurement procedure, which was considered the public sector 
benchmark6. The Irish authorities considered that entering into a project 
agreement with Elsam offered them value for money, as the costs for waste 
treatment based on such a project agreement was by […]*% lower than the 
cost expected under a traditional public procurement procedure7. In the legal 
situation as perceived at the time, the Irish authorities assumed that they had 
control over MSW and that it was their responsibility to ensure the treatment 
of the collected MSW. 

(18) The Project Agreement between DCC and DWTEL was signed on 4 
September 2007.8 

The key terms of this agreement may be summarised as follows:  

(a) DWTEL, the operator, agreed to finance, design, build, and operate the 
facility and then to return it to DCC at the end of the 25 year contract 
period in accordance with agreed specifications;  

                                                           
5  This was explicitly indicated in the tender documents (in the instructions to bidders). 
6  The public sector benchmark is a comprehensive, detailed risk adjusted costing of the project 

elements using conventional procurement over the whole life cycle of the Dublin WtE project. 
7  The cost for DCC under the project agreement with Elsam was calculated at € […]*/tonne, while 

the public sector benchmark was €[…]*/tonne (as indicated in an external report commissioned by 
the Irish authorities in 2003). 

8  The long time lapse was mainly a result of changes in the ownership structure on the side of the 
private partner and search for a new consortium member.  
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(b) DCC were obliged to acquire the Poolbeg site and make it available for 
the PPP company for the duration of the contract  

(c) DLA agreed to a “put or pay” arrangement for 320,000 tonnes of waste 
annually (therefore reserving 320,000 tonnes of capacity at the 
facility); should the Dublin Authorities fail to ensure delivery of 
320,000 tonnes of waste in a given year, they would be liable to pay 
the shortfall arising (calculated by reference to the agreed gate fee of 
EUR […]*/tonne9, in 2004 prices (as originally tendered by Elsam); the 
parties agreed various profit and revenue sharing arrangements in 
respect of the facility and DCC received guarantees regarding the 
obligations of the facility operator (up to specified amounts) from 
Covanta Energy Corporation. 

(19) The Irish authorities have explained that a decision making process associated 
with a PPP project of this scale and complexity is linked to the analysis of the 
complete business case at the time when the project is considered for approval. 
Accordingly, before entering into the contract, the project received a value for 
money (VFM) certificate10 from the National Development Finance Agency 
(NDFA). In view of the Irish authorities, the VFM certificate supports the 
analysis that DCC obtained Value for Money in the procurement of this 
service via a PPP procurement process against the public service benchmark.  

(20) The original agreement, although a binding contract on DCC, contained a 
voluntary termination clause which allowed DCC to exit the contract subject 
to paying a certain compensation. 

2.3. Changes in circumstances and abandonment of the 2007 agreement 

(21) In the years following the signature of the 2007 Project Agreement, there were 
significant changes in the Dublin waste market conditions, which led to a new 
round of negotiations between the parties to the 2007 Project Agreement. 

(22) At the time when the initial Project Agreement was signed, the DLA were 
responsible for collecting all of the domestic waste produced by households in 
the areas over which they had control. Ireland underlined the fact that the 
tender was organised for procuring a service that the DLA needed at the time: 
treatment of the amounts of waste they collected.  

(23) The first private waste operator, Panda Waste Services, entered the Dublin 
household waste collection market in November 2006. Its business grew 
quickly and a significant amount of customers transferred to it. Other private 
sector collectors entered soon the geographical market so far served by the 
DLA.  

                                                           
9  This was the gate fee for the DLA, different ([…]*) than the gate fee applicable to third parties 

EUR […]*/tonne, as originally tendered by Elsam). 
10  In view of subsequent significant changes to the project, the VFM certificate associated with the 

original Project Agreement was withdrawn in 2012. 
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(24) In 2008, the DLA modified their approach to waste management. According to 
the modification in the waste management Plan for the Dublin Region 2005-
2010, collection of household waste would have been carried out by a single 
waste operator, to be either the relevant DLA or a private operator selected via 
a competitive tender. This would have helped ensure that the DLA retained 
control of where collected household waste was sent, and, by extension, could 
have ensured that waste was treated at a higher level of the waste hierarchy 
than landfill, consistent with governing EU and national policy obligations.  

(25) On the other hand, this modification would have prevented the existence of 
multiple waste collectors operating in the Dublin area. According to the Irish 
authorities, this would have had the effect of excluding private operators from 
the domestic waste collection market, by vesting all rights to collect waste in a 
single operator.  

(26) The modification of the waste management plan was challenged by two 
private waste operators: Panda Waste and Greenstar. In its judgement 
delivered on 21 December 2009, the Irish High Court found that the 
modification of the waste management plan constituted an abuse of dominance 
on the relevant markets by the Dublin authorities (Panda Waste case).11 The 
Irish High Court has also clarified that, based on the Waste Management Act 
adopted in 1996, municipalities do not own the waste, nor have local 
authorities any right to direct waste.12  

(27) As a consequence of the Panda Waste case and the opening up of the domestic 
and commercial waste collection market, the DLA exited the waste collection 
market in the period between June 2010 and January 2012. 

(28) The Panda Waste case had significant repercussions for the Poolbeg WtE 
project, as the DLA could not guarantee any longer the implementation of the 
2007 Project Agreement, in terms of delivery of the 320 ktpa of waste to the 
incinerator. Failure to provide the agreed amount of waste would have 
exposed DLA to considerable financial payments, calculated by multiplying 
the agreed gate fee (EUR […]*) and the volume of shortfall of waste not 
delivered (up to 320 000 tpa).  

(29) The execution of the Poolbeg WtE project encountered further delays in 
particular due to the unexpectedly long application process for the foreshore 
licence.  

2.4. The New Project Agreement (2012) 

(30) Following the judgement in the Panda Waste case, DCC analysed their 
options, in view of deciding if they should proceed with the WtE project or 
abandon it. They decided that the best option would be to continue the project, 
if the terms of the agreement could be renegotiated. As they no longer needed 

                                                           
11  Judgment of the Irish High Court of 21 December 2009, IHC 588. 
12  Idem, paragraph 156. 
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to secure a service for waste treatment, due to the fact that they were no longer 
collecting waste, DCC chose to continue with the project mainly because they 
saw a business opportunity, and re-negotiated the clauses of the agreement in 
view of obtaining a return commensurate with the risks they were willing to 
accept.  

(31) The project agreement was therefore revised and the following main changes 
were agreed: 

(a) DCC is no longer subject to any “put or pay” obligation; instead, DCC 
will assume a contingent revenue support obligation (CRSO) to pay if 
the annual gate fee revenue received by DWTEL is below a specified 
amount. 

(b) The duration of the contract is extended from 25 to 45 years.  

(c) The CRSO will be in place for only the first 15 years, while during the 
last 30 years will be operated largely as if it was a “third party 
merchant” plant. 

(d) In return for the CRSO, DCC will receive a share of the revenues. The 
revenue is predominantly based on electricity sales and runs for the full 
45 years. 

(32) A report commissioned by the Irish authorities and provided by 
PricewaterhouseCoopers in 2012 presents the risks undertaken by DCC and its 
expected revenues, concluding that DCC can expect a nominal internal rate of 
return (IRR) from the project in the range of […]*% and […]*%, which was 
considered to be in line with the equity returns for similar projects in the Irish 
market.13  

(33) The main features of the Project Agreement, as re-negotiated and agreed upon 
in 2012, are the following: 

(a) Overall duration of the contract period is 45 years;  

(b) Entrustment of DWTEL with an obligation "to make a 550ktpa facility 
available to the market on a universal and non-discriminatory basis", 
limited to the first 15-year period;  

                                                           
13  The reasonable equity rate of return indicated in the report is between […]*% and […]*%. 

However, the report concludes the rate of return for the DLA is reasonable, due to the specific 
circumstances. This estimation does not take into account any up-front costs, as the CRSO is 
similar to a guarantee and very different from an equity investment, involving no upfront 
investment. On the other hand the estimate is conservative as the report assumes that all the key 
risks identified (related to landfill levy policy, levy indexation policy, export competition, local 
competition through the entry of new waste incineration facilities and legal changes that might 
impose some retrofitting of the facility) will occur in all the 15 years. Finally, it is noted that DCC 
is exposed to risks only for 15 years, while the private partner is exposed for 45 years.  
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(c) Contingent Revenue Support Obligation (CRSO), i.e. a waste revenue 
guarantee over the 15-year entrustment period, which implies that if 
total actual waste revenues generated by the plant are below a given 
(reference) amount14, compensations that cover part ([…]*%) of the 
revenue shortfall are paid by DCC to DWTEL for a maximum of EUR 
[…]* per year; 

(d) A waste revenue sharing mechanism: if total actual waste revenues 
generated by the plant are higher than the reference amount used for 
the purpose of the CRSO15, then 54% of the extra revenues are 
transferred to DLA (after deducting additional operating costs); 

(e) An electricity revenue sharing mechanism over the entire 45-year 
duration: DWTEL shall transfer to DLA a part equal to […]*% until 
2030 and […]*% from 2031 to 2060 of electricity sales revenues 
exceeding a predefined amount (calculated as total energy sold 
multiplied by the difference between the market price and an indexed 
strike price, fixed at […]*€ in 2012); 

(f) A refinancing gain sharing mechanism: the Irish authorities explained 
that DWTEL faces difficulties to raise more than […]*% bank debt 
finance, and as a consequence, the equity return for its shareholders 
(Covanta and Dong) is initially significantly below the normal return 
for such a project; the shareholders would retain the majority ([…]*%) 
of any refinancing gain until the equity return is back to normal returns 
(estimated at […]*%); during this period therefore DLA would be 
entitled to […]*% of the refinancing gains, but after a normal equity 
return is achieved, the refinancing gains will be shared […]*between 
DWTEL and DLA; 

(g) A profit sharing schedule through which the internal rate of return 
(IRR) for DWTEL is capped; as reported in the Schedule 30 to the 
Project Agreement, DWTEL shall transfer to DLA a certain percentage 
or the cash-flow above the required level to achieve a nominal post-tax 
IRR equal to […]*%; this percentage starts at 30% and increases, 
reaching 90% when the project nominal post-tax IRR is above […]*%. 

(34) There are clauses implying additional financial out-flows or opportunity costs 
for DCC: 

– Granting to DWTEL free access rights to the site to carry out its 
obligations under the Project Agreement;  

                                                           
14  The reference amount is computed as the reference gate fee multiplied by the capacity of the 

plant, i.e. […]*EUR/t x 550000t = […]*EUR. 
15  This occurs if gate fee exceeds […]*EUR/t, with full capacity utilisation, or if slightly lower gate 

fee is coupled with more-than-full capacity utilisation (110% is technically possible for limited 
periods). 
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– Decontamination, demolition and security costs during the 
construction period (2013-2015), with DCC's contribution 
estimated in the range of EUR 0.2-0.8 million; 

– Potential sharing of specified costs that might be due over time 
by changes in law occurring in the first 15 years of the Project 
Agreement and requiring additional investment and/or 
operating costs (e.g., reduced emissions limits), with the burden 
on DCC estimated in an annual amount of EUR 0.65 million in 
the worst case scenario16; 

– Charges for a letter of credit requested by the financing pool of 
banks to support the payment obligations of DCC in favour of 
DWTEL; at this stage, this engagement is still being negotiated, 
and its cost is estimated in maximum EUR 0.75 million per 
annum for the first 4 years of operation (by that time, the initial 
loan shall be refinanced and banks less concerned, then DCC 
assume that no or much more limited guarantee will be 
needed)17; 

(35) There are also clauses implying additional financial in-flows for DCC: 

– Contribution to cost (i.e. a fixed annual payment of EUR 0.5 
million, indexed for 2% inflation), made by DWTEL over the 
entire 45-year period; 

– Business rates, i.e. amounts levied annually on businesses 
located on occupiers of commercial and industrial properties 
and therefore to be also paid by DWTEL, for an annual amount 
expected to be approx. EUR 4.2 million, indexed for 2% 
inflation, over the entire 45-year period. 

(36) The negotiations on the revised version of the draft Project Agreement are on-
going, as an updated Project Agreement has not yet been signed. The 
Commission has based its assessment in the present Decision on the version of 
the Project Agreement dated 14 November 2012, which was provided by the 
Irish authorities.  

                                                           
16  In particular, DCC will incur a contingent liability of 50 to 58% of the additional costs depending 

on the change in law in question, and DWTEL may receive its compensation through adjustments 
to the gate fee which does not automatically result in an actual payment. However, the Irish 
authorities believe that no such change is likely to affect the plant in the first 15 years of 
operation, resulting in no out-flows for DCC. 

17  The details of the letter of credit are still being negotiated, with DCC recently indicating that the 
cost is likely to be EUR […]* per annum.  
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2.5. Costs and revenues of the parties involved in the project  

(37) The total cost of development and building of the WtE facility has been 
estimated by Covanta at EUR 500 million for the capacity of 550,000 tpa of 
waste. The initial equity investment was estimated at EUR […]*. 

(38) According to the new Project Agreement, as re-negotiated and agreed upon in 
2012, DCC bears the costs for procuring the site of the plant, and it might bear 
some costs under the CRSO. The site is put at the disposal of DWTEL for the 
duration of the Project Agreement, but it remains the property of the public 
authorities. DCC would also bear other costs, such as costs related to public 
procurement, licences, planning application, environment impact statement, 
ground investigation and site clearance, baseline monitoring and air 
monitoring, design review and certification, public relations. An estimation of 
all these costs is presented below.  

(39) The site used for the project was purchased by DCC, at total costs of EUR 
44.9 million. Ireland explained that following a site selection study DCC 
concluded that the site in Ringsend was the most suitable for the WtE facility. 
It then proceeded to purchase the site through negotiations with the land 
owners, the initial discussions taking place in 1999. In 2002 DCC lodged an 
application with An Bord Pleanala to confirm a Compulsory Purchase Order 
(CPO). An Bord Pleanala confirmed the CPO in 2007. The “Notices to Treat” 
(under the CPO process) were then served in September 2008. In October 
2008, DCC issued “Notice of Entry”, based on which it took possession of the 
site. 

(40) A leasehold interest over a site covering around one hectare was acquired from 
a third party and in line with the statutory CPO compensation DCC were 
required to purchase a new freehold site close by, to ensure the grant to this 
third party of a leasehold interest equivalent to that enjoyed by it at its Poolbeg 
site and to construct (or arrange the construction of) a business premises with 
comparable facilities and plant to the one from the old site. The new site was 
acquired in 2004 and the construction of the new facility and plant was 
completed in 2007.  

(41) Ireland explained that the land value, while not quantified at that time, is set at 
the market value at the date of service of the “Notice to Treat”. Here this 
meant that while the price was established later on and the purchase was 
completed only in 2010, the price was fixed around the peak of the Irish 
property boom.  

(42) In the meantime commercial property values dropped. The current property 
value of the site was estimated by the Irish authorities in 2013 at EUR […]*, 
assuming the […]*% average decrease of commercial property value. The 
current rental value was considered either 2% or 4% of the property value 
(EUR […]*or EUR […]*per annum). In January 2014, the Irish Authorities 
submitted a new property valuation for the site at hand (EUR 6 million), this 
time based on an appraisal done by the City Valuers Office, Dublin City 
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Council. The rental value in January 2014 was estimated to be EUR 550,000 
per annum. 

(43) In connection with the CRSO the costs could be as high as […]*% or the 
revenue shortfall under the equivalent of 550 000 tons at a gate fee of 
€[…]*per ton, but not exceeding EUR […]* per year, and only in the first 15 
years. Nevertheless, the risk for the DCC to incur such costs is estimated to be 
extremely low. The Irish authorities have provided detailed reports on the 
expected evolution of the waste volume in Ireland, based on which they 
conclude that there would be sufficient waste for the WtE facility. 

(44) Finally, the DCC incurs various other costs in connection with this project, 
totalling EUR 44.89 million. The Irish authorities provided very detailed 
information on the costs incurred concerning the project, such as pre-
investment costs in the form of client representative costs (for licences, 
planning application, environment impact statement, ground investigation and 
site clearance, baseline monitoring and air monitoring, legal advice, design 
review and certification, public relations; in addition there were the costs 
related to the public procurement process, such as expenses for PPA 
Assessment and procurement procedures, contract documentation, 
procurement pre-qualification, tendering and award of contract), site 
management costs, legal costs, specialist advise on the site and other expenses.  

(45) A WtE plant has two revenue sources: energy sales and gate fee. In the case at 
hand, based on explanations of the Irish authorities, only electricity generated 
by the plant will be subject to sales, whereas the sale of the generated heat is 
not foreseen at this stage (neither in the longer time-frame of the duration of 
the Project Agreement), due to the lack of a district heating network in the 
geographic area concerned.  

(46) Electricity sales are fully proportional to the plant’s waste throughput, but the 
revenue varies with the price of electricity, which again depends on the 
electricity demanded over the time of day and year, but also on the amount of 
electricity offered to the grid from various sources. According to a report 
prepared by Cowi in 2013 and submitted by the Irish authorities in the course 
of the investigation (Cowi 2013), this calculation assumes an average 
electricity sales price of EUR […]*per MWh in 2013. Part of this electricity 
price is financing from the REFIT scheme18 in the form of feed-in-tariffs set at 
the level allowing for compensation for higher costs of electricity production 
from renewable energy sources as compared to conventional electricity 
production. The WtE facility will be eligible to receive such feed-in-tariffs for 
the biomass part of the waste incinerated. 

(47) In so far as the gate fee is concerned, this will be established by the market. 
According to Cowi 2013, the level of the gate fee for waste is generally used 
as an instrument to maximise the waste volume to the facility in order to keep 

                                                           
18  Approved by Commission decision in cases SA.31236 (2011/N) –Renewable Feed In Tariff (OJ C 

312, 16.10.2012, p.5), and SA.31861 – Biomass electricity generation (OJ C 361, 10.12.2011, 
p.2). 
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the net cost of operating to minimum level. In the project at hand, the 
benchmark gate fee has been set at the level of EUR […]*per tonne waste.  

(48) According to the project agreement, DCC will receive revenues from a number 
of different sources.  

(a) Contribution to Cost: DCC receives a fixed contribution to the costs  
equivalent to EUR 25.8 million (in real terms19) over the 45-year 
project period; 

(b) Electricity revenues: under the agreement DCC will receive […]*% of 
the electricity revenues during the 15-year CRSO period and […]*% in 
the remaining 30-year period. 

(c) Excess waste revenue share: in case DWTEL generates additional 
revenues above the CSRO threshold (of EUR […]*), DCC is entitled to 
54% of this revenue. 

(d) Refinancing gains: Covanta is expected to incur some initial 
refinancing loss, and it is allowed to retain […]*% of future 
refinancing gains until that loss is clawed back; afterwards, DCC will 
receive […]*% of the refinancing gains. 

(e) Windfall profit cap mechanism: the project agreement establishes a 
windfall cap, which effectively caps the profits for DWTEL at […]*% 
of the internal rate of return (IRR), with the excess revenue reverting to 
DCC.  

3. PRELIMINARY ASSESSMENT 

(49) In its preliminary assessment sent to the Irish authorities on 15 October 2013 
and to the complainant on 22 October 2013, The Commission’s services came 
to the preliminary conclusion that the Project Agreement, as re-negotiated and 
agreed upon in 2012, does not constitute state aid, on the ground that it does 
not confer an economic advantage to DWTEL.  

3.1. Assessment of the analysis performed by the Irish authorities 

(50) As a first step, the Commission’s services assessed the analysis of the financial 
calculations for the project performed by the Irish authorities. For this 
purpose, the Commission’s services further assessed the economic content of 
the Project Agreement, resulting in an analysis demonstrating that, if all 
economic clauses are taken into account, the Agreement would imply a fair 
return to be obtained by DCC for its involvement and therefore does not 
confer an economic advantage to DWTEL.  

(51) In that respect, Ireland submitted comprehensive and detailed information of 
the financial streams stemming from the Project Agreement, also including 
extensive sensitivity analysis in respect of several hypothetical scenarios, 

                                                           
19  At a discount rate of 1.56% 
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based on Monte Carlo simulations20 as to the evolution, over its entire 45-year 
duration, of all variables subject to market uncertainty: the waste gate fee, the 
waste volume and the electricity price.  

(52) The Commission’s services considered that the submitted analysis was based 
on valid economic assumptions as to the distribution of the abovementioned 
variables and covered a wide range of plausible scenarios, including severely 
adverse cases. In particular, the Commission’s services referred to scenarios 
based on electricity prices and gate fee lower than anticipated, deflation and 
potential negative shocks as to the waste volume, which could occur if new 
technology/operators enter the waste market as well as if the amount of 
residual municipal waste decreases for any reason (persistent economic crisis, 
recycling, new packaging practices, etc.).  

(53) The simulations showed that in the base case21 the expected NPV from the 
revenue sharing mechanism to DCC was equal to EUR […]* (at the discount 
rate applied by Ireland, […]*%), and remained positive in all represented 
scenarios, i.e. in the range between EUR […]*and […]*. In addition, DCC 
would receive returns from other revenues, which would generate an IRR of 
[…]* in the base case and […]*% in the worst case scenario.  

(54) The Commission’s services considered therefore that, though a varying 
probability of a negative NPV remains (2 to 21%, depending on the scenario), 
the information submitted by Ireland demonstrated that expectations of a 
positive economic result for DCC were quite robust.  

(55)  The calculations submitted originally by the Irish authorities: 

(a) Included cash in-flows stemming from the business rates levied on 
commercial operators based in certain areas; these were excluded, as 
the Commission’s services considered that revenues linked to business 
rates are a form of tax, which cannot be taken into account in the 
present analysis as no private market investor owning that property site 
would be in the position to take into consideration those revenues in its 
financial assessment to decide whether entering into the Project 
Agreement at hand or not22; 

(b) Included the highest potential costs for the provision of the letter of 
credit, which is still under negotiations, and likely to generate a 
significantly lower cost;  

                                                           
20  The Monte Carlo simulation is a mathematical problem solving technique used to approximate the 

probability of certain outcomes by running multiple trial runs, called simulations, using random 
variables. It allows to take into account the risk in quantitative analysis and yields a range of 
possible outcomes and the probabilities they will occur for any choice of action. 

21  This case includes full capacity utilisation, waste gate fee at the reference level of […]*€/t and 
electricity price at […]*€/MWh as of 2015 (first expected year of operation). 

22  Case C-124/10 P Commission v. EDF, judgement of 5 June 2012, not yet reported, para 79 and 
the case law cited therein.  
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(c) Included credible estimates (with a high and low scenario) for the 
additional potential costs stemming from the clauses of the Project 
Agreement; 

(d) Did not include the opportunity costs stemming from the renounce by 
DCC to get any amount from DWTEL in reward of the access rights to 
the property site; though Ireland argued that no alternative revenue 
generating use might be envisaged in the short- to mid-term23, the 
Commission’s services considered that the conferral of the site into the 
project must be fully taken into account to assess the overall financial 
position of DCC and therefore added to the calculations the value of 
the site (as the current value estimated by Ireland) as well as the 
hypothetical foregone revenues equivalent to the potential lease for the 
property site (under two different scenarios).  

3.2. Additional calculations based on several scenarios 

(56) On the basis of the analysis performed by the Irish authorities and submitted to 
the Commission, the Commission’s services performed further calculations, 
taking into account all relevant financial flows, under several scenarios to 
verify the outcome in terms of NPV to DCC.  

(57) Six different scenarios were defined: a base case scenario (A), a conservative 
scenario (B), a pessimistic scenario (C), a low waste scenario (D), a very 
adverse scenario (E) and a very favourable scenario (F). 

(58) The base case scenario A included: gate fee always at the reference price of 
[…]*EUR/t, electricity price at […]*EUR/MWh as of 2015 (first expected 
year of operation), full effective capacity utilisation24, low foregone revenues 
for the property site, maximum potential costs for the letter of credit, low 
negative impact of the other financial clauses.  

(59) The conservative scenario B was based on the following assumptions: gate fee 
always at […]* EUR/t, electricity price at […]* EUR/MWh, […]*% capacity 
utilisation, low foregone revenues for the property site, maximum potential 
costs for the letter of credit, low negative impact of the other financial clauses. 

                                                           
23  In particular, Ireland claims that: (a) DCC would have to terminate the agreement with DWTEL, 

which could result in compensation being paid in respect of costs incurred to date; (b) an 
alternative use would need to be found. Given its location, the most viable and likely alternative 
use would be for DCC to use it for some public purpose, i.e. one that does not generate revenue, 
such as say waste water treatment facility (c) even if such an alternative revenue generating use 
could be found (e.g., some sort of power generation), then firstly it would take considerable time 
to find a suitable party (public procurement rules need to be followed, resulting in several years to 
complete any such procurement), plus further time required to achieve planning. 

24  Ireland explained that the effective capacity was calculated based on the assumption that the 
turbines operate 89% of the time, and therefore the effective capacity considered was 550 000 tpa, 
although the planned capacity of the plant was 600 000 tpa. 
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(60) The pessimistic scenario C referred to: gate fee always at […]* EUR/t, 
electricity price at […]* EUR/MWh, […]*% capacity utilisation, high 
foregone revenues for the property site, maximum potential costs for the letter 
of credit, high negative impact of the other financial clauses. 

(61) The low waste scenario D assumed that the plant is never run at more than 
[…]*% capacity, the other elements being identical to the base case. 

(62) The very adverse Scenario E assumes that the: gate fee decreases to […]* 
EUR/t and, in addition, electricity price is set to […]* EUR/MWh. This 
scenario assumes a high negative impact of the other financial clauses. The 
gate fee was considered at the lowest realistic level, given by the lowest 
estimated cost for the most competitive alternative, i.e. export to waste-to-
energy facilities based in the Netherlands (under this situation, however, the 
plant would most likely be operated at full capacity). The electricity price 
considered is low as compared to expert advice submitted by Ireland, 
according to which in the low scenario, after a limited decrease in the 
following years, electricity prices are expected to steadily increase as of 2019, 
leading to an expected average wholesale price exceeding […]* EUR/MWh 
(at 2013, real prices) already as of 2025 (i.e., for the remaining 35 years of 
operation of the plant). It must also be noted that the Poolbeg WtE facility at 
hand is expected to be always dispatched for its entire output as its marginal 
cost is zero (it has to process waste and electricity is technically a by-product). 

(63) Finally, the very favourable scenario F assumes that the gate fee increases to 
[…]* EUR/t and, in addition, electricity price is set to […]* EUR/MWh. This 
scenario assumes a full capacity utilisation of the plant and a low negative 
impact of the other financial clauses. The gate fee is set at the highest possible 
level, to the extent that exports possibilities are limited or already exploited 
and the authorities maintain their current policy vis-à-vis landfilling (whose 
cost is estimated at around […]*EUR/t, once the marginal cost and the landfill 
levy, set at 75EUR/t with effect from 1/7/2013, are taken into account). The 
electricity price is higher than the one based on the expert advice submitted by 
Ireland, according to which in the high scenario, only after a limited decrease 
in the following years, electricity prices are expected to steadily increase as of 
2016, leading to an expected average wholesale price exceeding 
[…]*EUR/MWh (at 2013, real prices) as of 2026 (i.e., for the remaining 34 
years of operation of the plant). 

(64) While the calculations were performed for all the six scenarios, the 
Commission notes that only the first three scenarios (A, B and C) refer to 
situations likely to occur, with assumptions consistent with current market 
conditions. The other three scenarios (D, E and F) refer to more extreme and 
unlikely situations. 

(65) The results of this assessment are summarised in Table 1 below for the lowest 
and highest discount rate that was applied for the preliminary assessment. In 
that respect, it is noted that the 1.56% discount rate is calculated pursuant to 
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the Communication from the Commission on the revision of the method for 
setting the reference and discount rates25. The discount rate of […]*% was 
suggested by the National Development Finance Agency (NDFA) and 
corresponded to an estimate of the long term cost of exchequer borrowing for 
a similar duration as the project under assessment.  

Table 1 - NPV to DCC in EUR million 

 Discount rate 
 1.56% […]*% 
   

Case A - Base case  […]* […]*

Case B - Conservative […]* […]*

Case C – Pessimistic    […]* […]*

Case D - Low waste  […]* […]*

Case E - Very adverse   […]* […]*

Case F - Very favourable   […]* […]*

 

(66) Based on the above calculations, it appeared that, by entering into the Project 
Agreement DCC was likely to realise a fair profit (i.e., more than […]*%) in 
all the likely situations, including under the pessimistic scenario (case C). At a 
[…]*% discount rate the DCC was likely to incur losses in case of 
exceptionally negative circumstances (scenarios D and E), but it could also 
hope for a very significant positive return in the extremely favourable scenario 
F. As for the base case, which is the one considered as most probable by the 
Irish authorities, the expected economic effects were very positive. 

(67) In that respect, based on the information submitted by Ireland, the 
Commission’s services considered that DCC is very likely to realise 
reasonable profits from the project, which would most probably be considered 
acceptable by a private market investor. In particular, the expected payments 
to DWTEL and the other cost generating clauses are likely to be more than 
offset by the expected receipts from the revenue sharing clauses, even in 
pessimistic market scenarios, so that, once all financial flows stemming from 
the agreement are taken into account, the overall economic balance remains 
positive for the public authorities. At the same time, DWTEL is expected to 
realise profits in keeping with the undertaken risks.  

(68) While the Commission’s services were aware that the discount rates used did 
not correspond to the discount rate normally used by investors in the waste 
sector in Ireland, they considered the […]*% discount rate proposed by 
Ireland as reasonable, in view of the limited risks undertaken by DCC under 
the Project Agreement, and the specific form of intervention: making the site 
available and providing a sort of guarantee in exchange for various forms of 
revenue sharing.  

                                                           
25  OJ C 14, 19.1.2008, p. 6. 
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(69) In so far as the costs for purchasing the land are concerned, the Commission’s 
services were aware that the land was purchased by DCC at a higher cost that 
the estimation used for the calculation of the expected NPV, but considered it 
appropriate to use the respective estimation in view of the fact that the Project 
Agreement was re-negotiated in 2012, and the re-negotiated Project 
Agreement was very different from the initial one signed in 2007.  

(70) Moreover, following the judgment in the Panda Waste case, the options for the 
DCC were not really to enter into the 2012 project Agreement or stay out of it, 
but rather continue the project based on a renegotiated version of the project 
Agreement, or abandon the project and pay the necessary compensation, with 
no perspective of recovering the costs already incurred, except for a rather 
small part of the costs for land acquisition. The counterfactual scenario to 
which the estimated NPV should be compared was one generating significant 
losses, that a private market economy investor would have most probably not 
accepted. 

(71) Based on the above, in their preliminary assessment, the Commission’s 
services concluded that no state aid was involved in the project, since the 
intervention of DCC provided no advantage to DWTEL, DCC acting in a 
similar way a private market economy investor might have acted under similar 
circumstances.  

4. COMMENTS OF THE COMPLAINANT 

(72) In its submission dated 6 December 2013, the complainant has contested the 
preliminary assessment reached by the Commission’s services. 

(73) In particular, in the view of the complainant, recent market developments 
(such as examples of further vertical integration of the waste market in Ireland 
and development of alternatives to landfill) justify a different assessment, in 
particular as regards predictions for the future. In this regards, the complainant 
argued that certain highly significant commercial risks should have been taken 
into account, such as: 

(a) Risk of over-capacity in the processing of RMSW which might lead to 
rapid gate fee deflation – the WtE facility is considered too big; 

(b) Risk of shortage of RMSW due to the requirement of the Waste 
Framework Directive26 leading to higher collection (transport, logistics) 
costs of waste and consequently higher gate fees; 

(c) High-risk credit profile of the Irish waste collectors leading to a non-
payment risk, which should be taken into account in the forecast 
income levels of DWTEL; 

(d) Risk of introduction of a tax on WtE gate fees as a result of over-
capacity. 

                                                           
26  Directive 2008/98/EC of the European Parliament and of the Council of 19 November 2008 on 

waste and repealing certain Directives, OJ L 312, 22.11.2008, p. 3. 
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(74) As regards available waste volumes, the complainant claims that there is 
sufficient treatment capacity for residual waste streams available for Ireland to 
meet its policy target, so that adding more WtE capacity to the market would 
lead to shortage of RMSW for waste treatment capacity and distortion of 
future recycling targets. The complainant also stresses that the waste 
prevention programme is likely to de-couple economic growth and RMSW 
volume growth, in line with the Waste Framework Directive. 

(75) Furthermore, the complainant has expressed doubts about compliance of the 
Project Agreement with provisions on services of general economic interest 
(SGEI). In particular, the complainant has pointed out that DCC does not have 
legal competence to define a nationwide SGEI. In addition, in the view of the 
complainant, there is a manifest error in the de definition of SGEI, as no 
special characteristics of the service in question can be identified and due to 
the fact that, generally speaking, SGEI could not be delivered at a good 
commercial rate of return. The complainant has also stressed that no public 
consultation or tender was published as regards the intention of the public 
authorities to procure an SGEI and has underlined the apparent lack of 
involvement of the central Government. Moreover, the entrustment period has 
not been limited to the required 10 years and not all costs incurred by DWTEL 
are SGEI-specific. Consequently, there is a likelihood of overcompensation 
and no safeguards exist to prevent such overcompensation. 

(76) According to the complainant, the relevant financial out-flows and/or 
opportunity costs for DCC have not been correctly taken into account in the 
financial model underlying the Commission's services preliminary no-aid 
conclusion. In this respect, the complainant claims that the value of the site 
taken into account is not appropriate. First, it is not clear whether all costs 
incurred by DCC in the relevant purchase of the site, including compensation 
payments to businesses that had to re-locate, have been accounted for. Second, 
the relevant value of the property should be the one at the moment of the 
purchase (higher) and not at the moment of the execution of the agreement 
(lower). Third, certain additional costs for DCC arising from their decision not 
to use the site for other purposes, such as waste water treatment, should have 
also been taken into account in the calculations. In addition, it is not clear 
whether all project planning costs incurred by DCC have been taken into 
account. The complainant also disagrees with exclusion of certain DCC's 
planning and preparation costs.  

(77) The complainant further alleges that the financial model underlying the 
Commission’s services preliminary no-aid conclusion lacks completeness. In 
this regard, the complainant claims that it is impossible for […]* to check the 
correctness of the financial model, as certain information is not disclosed, 
being considered confidential. The complainant also lacks a full understanding 
of the reasons for the Commission’s services choice of net present value 
(NPV) and of the benchmark/opportunity costs of capital. According to the 
complainant, certain information is missing or not sufficiently clear, such as: 
definition of a fair profit, meaning of full capacity, plant utilisation figures, 
meaning o contribution to cost, present value calculations and treatment of 
inflation. The complainant alleges certain inaccuracies, such as the lack of 
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reason for 100% electricity dispatch and the access rate to the REFIT scheme. 
The Complainant argues that a smaller part of the MSW treated by the WtE 
facility will be eligible for support under the REFIT scheme, and this only if 
the project will not encounter further delays. The complainant argues that 
further delays are probable, and they might push the project beyond the expiry 
date of the approved REFIT scheme.  

(78) Finally, the complainant presents its own financial model which produces 
significantly lower expected results for the rate of return of DCC, as different 
assumptions have been used, such as for instance different values for the long 
term forecast of electricity price and the ability of DWTEL to rely on the 
REFIT scheme. 

(79) In April 2014, the complainant submitted additional information (waste 
statistics for 2012) insisting on the likelihood that the waste quantities 
generated in Ireland would not be sufficient for the Poolbeg WtE facility to 
operate close to full capacity. The complainant has provided also information 
apparently indicating that the project might receive additional support from 
State resources (via a Pension Fund). Finally, the complainant submitted a 
report realised by CAPITA on project governance, where reference is made to 
the inexistence of a formal business case for this project. 

5. COMMENTS OF THE IRISH AUTHORITIES 

(80) In their observations on the complainant's submission, the Irish authorities 
point out that […]* is using incorrect assumptions in their modelling 
calculations, leading to underestimated real returns for DCC.  

(81) In view of the Irish authorities, the returns DCC is expecting to make from the 
realisation of the project are enough to cover all costs that a private market 
player would incur on a similar project at the time the investment decision on 
the revised Project Agreement is being made. In their view, as the revised 
Project Agreement has not been signed yet, the date at which the costs to a 
private investor should be reviewed is the current date. Hence, DCC are 
behaving in line with the market economy investor principle (MEIP). They 
maximise their returns from the Project Agreement and are realising returns 
that are similar or higher than what could have been achieved on a similar 
project under the same market circumstances.  

(82) Further, the allegation that the WtE facility under assessment is too large and 
runs the risk of not getting sufficient waste volumes, so that a private investor 
would not have invested in it, is incorrect. When considered by reference to 
the size of the area they are serving, the […]* facility is even larger than the 
Poolbeg facility, in view of the waste collected in the region they serve. The 
waste collected in the Dublin region represents 94% of the planned capacity of 
the Poolbeg facility, while the waste collected in […]* represents only 87% of 
the capacity of the […]* facility. 
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(83) According to the Irish authorities, the project will also not lead to a gate fee 
deflation as claimed by […]* as there is, and will be (as indicated in recital 12 
above), sufficient residual municipal waste available […]*.  

(84) Based on the assumption that the amount of MSW remains constant after 
2011, the Irish authorities have provided information concerning the volume 
of waste in Ireland (summarised in Figure 1 below). It is shown that taking 
into account waste prevention and recycling, the construction and operation of 
the Poolbeg facility will not lead to shortage of MSW. The expected volume of 
waste would likely be sufficient for the Poolbeg facility to operate at full 
capacity. In addition, Ireland submits that it should also be taken into account 
that MSW is only a fraction of the market and, in addition to RMSW, also 
industrial waste and other streams can be incinerated in WtE plants. 
Furthermore, an increase in MSW by approximately 830,000 ton within the 
next 15 years is anticipated. 

Figure 1 – Municipal solid waste volumes (kton) 

 

Source: the Irish authorities 

(85) As regards waste prevention, 20% in 2025 in relation to 2011 would imply a 
yearly waste reduction of 1.6%. This is a very ambitious percentage, compared 
to the waste reduction actually achieved between 2011 and 2010 (0.8%) and is 
therefore likely to be realised only over a much longer time period than 2011-
2025. In the figure above, "unmanaged" stands for not collected waste and it 
has been assumed that the ratio of 10% from the National Waste Report 2011 
prepared by EPA, as submitted by the Irish authorities, remains constant. As 
regards recycling, it has been assumed that Ireland achieves recycling targets 
in line with the current highest recycling rate in Europe. Ireland cites in its 
submission Eurostat, according to which the Europe's best performer is 
Germany with 45% recycling of produced waste. As regards pre-treatment, it 
has been estimated that a pre-treatment capacity of 200 ktpa will lead to a 
volume reduction of 80 kton. 
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(86) Concerning the allegation of the complainant that it would be rational for the 
DWTEL to abandon the partnership with DCC for this project, due to the risks 
of insufficient waste available for such a large WtE facility, the Irish 
authorities explained that […]* themselves offered to build a WtE facility at 
the Poolbeg site suggesting they would be interested in a sort of partnership 
with the DLA, similar to the one provided by the initial Project Agreement.27   

(87) Ireland provided new calculation, based on the financial model proposed by 
the complainant, but correcting the assumptions that were considered wrong. 
The main errors identified in the model proposed by the complainant concern 
the duration of waste revenue guarantee (CRSO is available only for 15 years, 
and not for 45 years, as it was considered by the complainant) and the 
contribution to cost (the complainant questions if this element should be 
included in the financial analysis, but this is a certain revenue for DCC and 
there is no reason to exclude it). The assumptions that have been corrected 
concern the strike price, the reference gate fee, the waste throughput, the 
electricity price, the electricity generated, the bad debt provisions, the gate fee 
and the metal recovery. The results show that DCC is likely to obtain a 
positive internal rate of return (IRR) under all the 6 scenarios selected by the 
Commission’s services for the purpose of their preliminary assessment, even 
when including the historical costs incurred by DCC. 

(88) The Irish authorities highlighted that the abandonment of the Poolbeg WtE 
project would leave […]*. It follows that the abandonment of the Poolbeg 
WtE project would mainly benefit […]*. 

(89) Ireland provided calculation showing that the break-even gate fee for DWTEL 
is different in the first 15 years and in the following 30 years, and once the 
CRSO is not provided anymore, the break-even gate fee […]*. The Irish 
authorities explain that the risk of DWTEL charging gate fees outside the 
previously indicated range (EUR […]*–[…]* per tonne) is very small.  

(90) Ireland submitted information showing that the risk of bad debts to WtE 
projects is overestimated by the complainant. They note that although arguing 
a high risk of bad debts, the complainant proposed in its own financial model a 
provision for bad debts of only 1.5%, which is small and can hardly have an 
impact on the WtE project. Finally they explain that the allegation of the 
complainant on this point is not supported with evidence, and note that the 
complainant refrain from providing any information on the actual bad debt 
level it encounters. Nevertheless, the risk of bad debts is not a risk for DCC, 
since the CRSO is based on the gate fee charged, not on the gate fee actually 
collected. 

(91) Ireland explains that additional WtE capacity is necessary in Ireland, and it 
would not have a negative impact on recycling. Statistical data on the 
European countries seems to suggest that the countries having the largest WtE 

                                                           
27  A letter sent by […]* to DCC on 23 January 2012 was submitted to the Commission. 
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capacities also have the highest recycling rates (e.g. Germany, Netherlands, 
Belgium, Denmark, Sweden, Norway). 

(92) In so far as a potential tax on waste incineration is concerned, Ireland 
indicated that there are no plans to introduce such a tax; this would be a very 
unlikely scenario, as an increase in the landfill tax or taxation of waste export 
are more likely than the introduction of an incineration tax. 

(93) Ireland has further explained that although the planned capacity of the WtE 
facility is 600 000 tpa, the financial model they provided refers to the effective 
capacity of the plant, which is 550 000 tpa. Therefore the assumption of full 
capacity and plant utilisation should be understood as referring to the effective 
capacity of the plant. For the calculation of the effective capacity, it was 
assumed that the turbines operate 89% of the time, which is in line with the 
complainant’s assumption. 

(94) Ireland provided additional explanations concerning the ability of DWTEL to 
rely on the REFIT scheme and receive the biomass tariff for 57% of the waste 
processed. It was shown that the DWTEL facility is a hybrid plant that must be 
dispatched before all other thermal, non-renewable plants, and the assumption 
that the plant operates 89% of the time allows to accommodate situations 
when it could not be dispatched.  

(95) Ireland explained that DWTEL is very likely to be eligible for the REFIT 
scheme, since in order to qualify it does not need to be operational, but only 
substantially completed. According to the definitions from the REFIT3 terms 
and conditions, "substantially completed" means the earlier of (a) the 
completion by the generator of all works required for the energisation for the 
purpose of commencement of commissioning of facility systems or (b) the 
turbine(s) have been delivered to the site and evidence can be provided that 
financing for the completion of the construction of the project is contractually 
committed. As the project is expected to reach financial close soon with 
construction commencing immediately thereafter, the Irish authorities submit 
that the condition in point (b) will be met so that the project can be considered 
substantially completed. Therefore the project will be eligible for support 
under the REFIT scheme before the expiry of the Commission's approval of 
the scheme. 

(96) In their submission from 24 April 2014 Ireland rejected the allegations 
submitted by the complainant on 4 April 2014 and 9 April 2014.  

(97) The Irish authorities explained that the 2012 waste statistics provided by the 
complainant were known to them and were already taken into account in the 
waste analysis provided to the Commission. Therefore the respective statistics 
have no impact of the project since they were already taken into account. 
Furthermore, the Irish authorities explained that the data provided by the 
complainant for 2013 provides a distorted image, as it is incomplete, ignoring 
the quantities of MSW exported for incineration.  
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(98) As regards the potential investment of the State owned pension Fund in the 
project, the Irish authorities clarified that DWTEL might attract about EUR 
[…]* of senior debt on a commercial basis, from a consortium of five 
investors. The pension fund might be part of the consortium, and might invest 
about EUR […]*, alongside other investors, on strictly commercial basis. 

(99) Concerning the CAPITA report, the Irish authorities underlined that the 
respective report acknowledges the various reports DLA have prepared as part 
of the business case of the project; the respective reports were also required in 
view of obtaining the "Value for Money" certificate. CAPITA recommended 
that all the respective reports are collated as a business case for the WtE 
project. Ireland confirmed that all the recommendations in the CAPITA report 
have been or are being implemented. On 18 February a special meeting of the 
Project Board adopted a comprehensive report on the business case for the 
WtE project, as recommended by CAPITA. 

6. ASSESSMENT OF THE EXISTENCE OF STATE AID 

(100) Article 107(1) TFEU provides that “any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of 
certain goods, shall, in so far as it affects trade between Member States, be 
incompatible with the common market”.  

(101) In the assessment below, the Commission will analyse whether the 
intervention of DCC provides DWTEL with an economic advantage, as 
required by Article 107(1) TFEU. In this context, an advantage means any 
economic benefit which an undertaking would not have obtained under normal 
market conditions. Economic transactions carried out by a public body or a 
public undertaking do not confer an advantage on its counterpart, if they are 
carried out in line with normal market conditions. The decisive element in this 
assessment is whether the public authorities acted as a market economy 
operator would have done in a similar situation.  

(102) To determine the correct analysis to be performed, the Commission has first 
looked at the two Project Agreements (the initial one signed in 2007 and the 
agreement substantially re-negotiated in 2012, which is the subject matter of 
the present decision). 
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6.1. Severability of the 2012 draft Project Agreement from earlier 
interventions of public authorities 

(103) Several consecutive measures closely linked to each other may be regarded as 
a single intervention for the purpose of the State aid assessment. However, 
state measures taken as a result of unforeseen events since the time of an 
earlier intervention28 may have to be assessed separately. In BP Chemicals29, 
the following elements were considered relevant for this purpose: the 
chronology of the capital injections in question, their purpose, and the 
subsidiary's situation at the time when each decision to make an injection was 
made. 

(104) The 2002 tender and the subsequent 2007 Project Agreement were designed as 
an important part of a set of public policy measures implementing an 
integrated waste management strategy for the Dublin region. At that time, the 
primary objective of the project was to reduce the quantity of non-recyclable 
waste and to make use of the energy released by the thermal treatment process 
in order to generate electricity. This was consistent with the overall objective 
of the Irish Government to reduce the dependence upon landfill and to 
introduce more sustainable approaches to waste management, including waste 
reduction, recycling and energy recovery. As demonstrated by the Irish 
authorities by means of the documentation submitted, such as the public 
service benchmark and value for money report, originally, the aim of DCC 
was to procure a service under the best value for money terms. This approach 
was based on the assumption that the public local authorities were responsible 
for disposing of the collected waste, assumption that was justified by the 
circumstances prevailing at that time. 

(105) A significant change in circumstances, unexpected by the Irish authorities and 
caused by external factors, outside their control, forced DCC to change its 
approach and examine the project as an investment opportunity and re-
negotiate the key aspects of the Project Agreement.  

(106) The two interventions, i.e. the 2007 Project Agreement and the subsequent 
land purchase completed in 2010 and, on the other hand, the current draft 
Project Agreement from 2012, do not pursue the same purpose and correspond 
to a different decision-making rationality.  

(107) This is further demonstrated by significant differences between the 2007 
Project Agreement and its current draft from 2012: 

• Duration of the agreement has been extended from 25 to 45 years, 
with the CRSO only during the first 15 years ; 

                                                           
28  Commission Decision of 19 December 2012 in Case SA.35378 Financing of Berlin Brandenburg 

Airport, Germany OJ C 36, 8.2.2013, p. 10, recitals 14 to 33. 
29  Case T-11/95 BP Chemicals v Commission [1998] ECR II-3235, paragraphs 170 and 171. See 

also Joined Cases C-399/10 P and C-401/10 P, Bouygues (judgment of 19 March 2013, not yet 
reported), paragraph 104 and, to the same effect, Case 72/79 Commission v Italy [1980] ECR 
1411, paragraph 24. 
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• The purpose of the 2007 Project Agreement was strictly related to 
waste management policy considerations, whereas the current draft 
Project Agreement does not – by nature of the current waste 
collection market structure following the clarification in the Panda 
Waste case – seek to meet such objectives. 

(108) The judgement in the Panda Waste case was unexpected (the Irish authorities 
underlined that this created in Ireland a situation that is very different from the 
situation in other Member States, where the local authorities have control over 
the collected waste), and had a huge impact on the project. 

(109) In light of the foregoing, the 2012 draft Project Agreement can be assessed in 
isolation from the previous interventions of DCC, in particular the signature of 
the 2007 Project Agreement and subsequent land purchase, which are not part 
of the subject-matter of the present decision. 

(110) It is not necessary to assess the intervention of DCC as foreseen in the 2007 
Project Agreement, as it has not materialised, owing to unforeseen changes in 
the Irish waste market structure following in particular the Panda Waste case. 
Moreover, the private partner DWTEL agreed to re-negotiate the terms of the 
Agreement. Thus, the Commission considers that the assessment of whether 
DCC has acted as a market economy operator is required solely with regard to 
the current intervention, i.e. the re-negotiated 2012 Project Agreement, and in 
the light of current circumstances, i.e. taking as given the economic situation 
in which DCC finds itself at the time at which the 2012 project Agreement is 
decided.  

6.2. Application of the market economy operator test 

(111) The State aid rules do not in any way prejudice the right of Member States to 
act as economic operators. Economic transactions carried out by a public body 
or a public undertaking do not confer an advantage on its counterpart, and 
therefore do not constitute aid, if they are carried out in line with normal 
market conditions. This principle has been developed with regard to different 
economic transactions. The Union Courts have developed the 'market 
economy investor principle' to identify the presence of State aid in cases of 
public investment (in particular, capital injections): to determine whether a 
public body's investment constitutes State aid, it is necessary to assess 
whether, in similar circumstances, a private investor of a comparable size 
operating in normal conditions of a market economy could have been 
prompted to make the investment in question30. 

(112) The assessment methodology of the market economy operator test must be 
based on the available objective, verifiable and reliable data31, which should 

                                                           
30  See, for instance, Case C-142/87 Belgium v Commission (“Tubemeuse”) [1990] ECR I-959, 

paragraph 29, and Case C-305/89 Italy v Commission (“Alfa Romeo”) [1991] ECR I-1603, 
paragraphs 18 and 19; Case T-16/96 Cityflyer Express v Commission [1998] ECR II-757, 
paragraph 51, Joined Cases T-129/95, T-2/96 and T-97/96 Neue Maxhütte Stahlwerke and Lech-
Stahlwerke v Commission [1999] ECR II-17, paragraph 104 

31  See Case T-274/01 Valmont Nederland BV v Commission [2004] ECR II-3145, paragraph 71. 
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reflect the economic situation at the time at which the transaction was decided, 
taking into account the level of risk and future expectations32. The assessment 
of whether a State intervention is in line with market conditions must be 
examined on an ex-ante basis, having regard to the circumstances prevailing 
and the information available at the time the intervention was decided upon.33 

(113) Furthermore, for the purpose of the market economy operator test, only the 
benefits and obligations linked to the situation of the State as an economic 
operator – to the exclusion of those linked to its situation as a public authority 
– are to be taken into account.34  

(114) In the present case, the Commission has evaluated the investment decision of 
DCC in terms of the net present value (NPV) and has calculated the internal 
rate of return (IRR) for DCC. In line with the principles of the market 
economy investor test, a normal expected return is the average expected return 
that the market can reasonably require from the investment, taking into 
account the risks of the investment. In other words, the decision of DCC to 
intervene in the WtE project at hand must be compared with the behaviour of a 
prudent market economy investor in comparable situation that bases its 
investment decision purely on market considerations.  

(115) In addition, the Commission has also carried out a comparison of risks 
undertaken respectively by DCC and DWTEL in the project under 
investigation.  

(116) Finally, the results are compared with two counterfactual scenarios:  

(a) First counterfactual scenario: DCC terminates the old project 
agreement, pays the afferent penalties and sells the land at the current 
market value.  

(b) Second counterfactual scenario: DCC stays committed to the 2007 
Project Agreement and pays every year the full amount under the “Put 
or Pay” clause during 25 years. 

(117) For the purpose of the assessment, all underlying assumptions and scenarios 
have been kept from the preliminary assessment, except: 

(a) The opportunity cost of the land as measured by the 2013 market value 
(EUR […]*) is now excluded (instead, the NPV of the new project 

                                                           
32  See Case T-366/00 Scott v Commission [2007] ECR II-797, paragraph 158. 
33  Case C-124/10 P Commission v EDF [2012] ECR I-0000, paragraphs 83-85 and 105, Case C-

482/99 France v Commission [2002] ECR I-4397, paragraphs 71 and 72 and Case T-16/96 
Cityflyer Express v Commission [1998] ECR II-757, paragraph 76. 

34  Case C-124/10 P Commission v EDF [2012] ECR I-0000, paragraphs 79 to 81; Case 234/84 
Belgium v Commission [1986] ECR 2263, paragraph 14; Case 40/85 Belgium v Commission [1986] 
ECR 2321, paragraph 13; Joined Cases C-278/92 to C-280/92 Spain v Commission [1994] ECR I 
4103, paragraph 22; and Case C-334/99 Germany v Commission [2003] ECR I-1139, paragraph 
134). 
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agreement is compared with two counterfactual scenarios as described 
below and indicated above). 

(b) All project costs incurred prior to 2012 have been excluded since they 
are sunk costs.  

(c) The foregone lease has also been excluded (this is an alternative way of 
measuring the opportunity cost of land, and could eventually be 
considered as a counterfactual scenario). 

(118) Due to unforeseen events, as described in section 2.3. above, which were 
independent of the will of the parties to the 2007 Project Agreement, the initial 
contract could not be implemented as planned. The parties however agreed to 
continue the co-operation under the re-negotiated terms of the agreement. In 
particular, given the changes in the ownership structure of waste, as clarified 
by the Irish High Court in the Panda Waste case, the Irish authorities do no 
longer need to secure a service for waste treatment and their intervention can 
be seen through the prism of the market economy operator attempting to 
achieve the best possible economic outcome in the given circumstances. 

(119) Given the severable nature of DCC’s interventions by means of the 2007 
Project Agreement and subsequent land purchase completed in 2010 on the 
one hand side and the 2012 draft Project Agreement on the other hand side, the 
Commission has considered that the value of the land constitutes sunk costs 
for DCC for the purpose of the assessment of its behaviour as a market 
economy operator. Indeed, once the 2007 Project Agreement appeared to be 
impossible to implement and the parties started re-negotiating its terms with a 
view to subsequently conclude a new agreement, a private market economy 
operator would not include the historical value of the site purchase in the 
transaction underlying the new agreement. Furthermore, such an approach 
would also appear inconsistent, in so far it would require taking into account 
financial values of different elements from different points in time. The same 
applies to other project costs incurred by the Irish authorities prior to the 
renegotiated agreement. 

(120) The Commission notes that the complainant contested some of the 
assumptions used in the preliminary assessment and proposed different 
assumptions in the financial model he proposed. The Commission further 
notes that the Irish authorities have provided clarifications and arguments 
demonstrating why the assumptions proposed by the complainant should not 
be accepted. These are detailed below: 

(a) The strike price and the reference gate fee were assumed by the 
complainant at a level that is different from the one provided by 
Ireland. This is due to the fact that the respective information is 
considered confidential and was not disclosed to the complainant. The 
Commission considers that the information provided by Ireland should 
be used. Therefore the two reference prices used to calculate revenues, 
the electricity strike price and the reference gate fee, are identical to the 
ones used in the preliminary assessment: the electricity strike price is 
EUR […]*per MWh in 2012 and indexed with 2% inflation per annum; 
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the strike price in 2015 is thus EUR […]* per MWh. the reference gate 
fee is EUR […]*per ton in 2015. 

(b) Waste throughput – the complainant suggest to use a 90% utilisation 
benchmark based on a 600 000 tpa capacity, namely 540 000 tpa; 
Ireland has used 100% of the effective capacity of the plant, 550 000 
tpa, which is calculated assuming that the turbines will be operational 
89% of the time. The two figures proposed are very similar and the 
Commission sees no reason why the information provided by Ireland 
should be rejected. However, a sensitivity analysis is performed with 
respect to the capacity utilisation. 

(c) Electricity market price: the complainant proposes EUR 85/MWh, 
while Ireland uses an average effective market price of EUR 
[…]*/MWh, starting from the average EUR […]*/MWh and adding the 
REFIT tariff. The differences might be caused by the different fractions 
of waste considered by the complainant and by the Irish authorities as 
eligible for support under the REFIT scheme. The Commission keeps 
the data provided by Ireland. However, a sensitivity analysis is 
performed with respect to the electricity price. 

(d) Electricity generated: the complainant uses a power production ratio of 
[between 0 and 1]* MWh/t; the Irish authorities explain that the two 
WtE plants have different power production ratios, partially because 
the waste in the Dublin area has a higher caloric value than the waste in 
[…]*; nevertheless, the model of Covanta is based on a power 
production ratio of [between 0 and 1]*, this was the ratio available to 
the Irish authorities, based on which their decision was taken. The 
Commission sees no reason why the data provided by Ireland should be 
rejected. 

(e) Bad debt provisions: the Commission accepts the explanations of the 
Irish authorities that the bad debt risk is not a risk for DCC but only for 
DWTEL. 

(f) The gate fee estimated by the complainant was actually higher than the 
average gate fee used by the Irish authorities; while the Irish authorities 
explained that their initial estimates were conservative and the 
estimation of the complainant should be accepted, the Commission 
keeps the gate fees initially provided by Ireland. However, a sensitivity 
analysis is performed with respect to the gate fee. 

(g) Metal recovery: the complainant includes revenues from metal 
recovery in its financial model; the Irish authorities did not include this 
element, since this would not be revenue for the DCC, but for DWTEL. 
The Commission agrees to the approach of the Irish authorities on this 
matter. 

(h) Available waste quantities: the Commission considers that Ireland has 
provided sufficient evidence that enough waste is likely to be available 
for the WtE project to operate close to full capacity. In addition, Cowi 
2013 stipulates that it is expected that adequate residual waste will be 
available in the area and/or on the Irish waste market for at least the 
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first 15 years of the plant's operating period, i.e. for the duration of the 
CRSO. Moreover, it is estimated that within the same time-frame, no 
new and competitive technology will be developed that will be able to 
materially divert waste from the Poolbeg incinerator. Finally the 
Commission notes that waste quantities processed will be influenced 
by the gate fees charged. Therefore the sensitivity analysis based on the 
gate fee should capture to some extent also the eventual risk of reduced 
waste quantities on the Irish market.  

(121) The analysis of the expected NPV is based on three different discount rates: 
10%, 12% and 15%. The 10% discount rate is in line with […]* and the lower 
bound of the Commission services' own estimates for the WACC for a similar 
project in Ireland. The 12% rate corresponds to the Commission services' 
upper estimate. It also coincides with […]*. Finally, the 15% is the highest 
WACC estimate […]*. 

(122) The Commission notes that the risks undertaken by the Irish authorities are not 
as high as the risks normally incurred by an investor providing equity to a 
similar project. It further notes that the complainant did not object to the 
discount rate used in the preliminary assessment. However, in the absence of 
an available benchmark to assess the rate of return requested by a private 
investor for an intervention similar to the one proposed by DLA for this 
project, the Commission prefers to adopt a conservative approach and use the 
discount rates mentioned above. Then, in view of the lower risks, for the 
purpose of the sensitivity analysis, the 10% discount rate was retained. 

Counterfactual scenarios 

(123) In the first counterfactual scenario, it is assumed that the Irish authorities 
terminate the project agreement and can sell the land at the current market 
value of EUR […]*35. The termination of the agreement will also result in 
compensation payments, estimated by the Irish authorities at EUR […]*36. 
Therefore the NPV of this counterfactual scenario is EUR […]* less EUR 
[…]*, namely EUR […]*.  

(124) The second counterfactual scenario is to continue with the existing agreement 
and every year pay the penalty of not putting 320,000 tons of waste for 25 
years. The reference gate fee would be EUR […]*per ton in year 1 indexed for 

                                                           
35  The Commission notes that Ireland submitted in 2013 an estimation of EUR […]* for the value of 

the land. In 2014, the Irish authorities submitted a valuation of the land indicating a current value 
of only EUR 6 million. For the purpose of the assessment the Commission considers the highest 
value of EUR […]*. 

36  Schedule 24 to the project Agreement established the way such compensation payments will be 
determined. The Irish authorities nevertheless explained that in view of the many unforeseen 
events that have delayed the project the compensation that DCC might need to pay could be 
different than the one established in schedule 24. DCC received legal advice that if it was to 
abandon the project at this stage, the contractor is likely to sue DCC for expenditure they have 
incurred to date on the project, and possibly for loss of expected profits on the basis that they had 
a legitimate expectation that the contract would proceed, having met all their obligations under the 
original Project Agreement. The estimated expenditure incurred by the contractor is about EUR 
[…]*. 
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inflation (assume 2%). The NPV of this cashflow is reported in the table 
below for different discount rates. 

Table 2 – the NPV of the second counterfactual scenario 

 Discount rate  
 10.0% 12.0% 15.0% 
NPV (EUR 
million)  

€ […]* € […]* € […]* 

Source: Commission’s calculations. 

(125) To this cash outflow the Dublin Authorities could expect some revenues from 
the electricity production. However, the Commission does not have 
information and forecasts on the expected electricity production, therefore it 
approximates the NPV of the second counterfactual with the figures in Table 
2.  

(126) Comparing the two counterfactuals the Commission concludes that the first 
scenario is much more favourable for the Irish Authorities, although both of 
them are negative. The first counterfactual scenario will therefore be selected 
as benchmark. 

Assessment based on the six scenarios from the Preliminary Assessment 

(127) The Commission has estimated the NPV of the six scenarios used in the 
preliminary assessment (presented in recitals 58-65 in section 3.2. above). As 
explained above, in all scenarios the opportunity cost of the land was 
excluded, and the discount rate used is different. 

Table 3 - NPVs for the six scenarios  

NPV (EUR 
million) 

Discount rate  

(EUR 
million)  

10.00% 12.00% 15.00% 

Scenario A  € […]* € […]* € […]* 
Scenario B  € […]* € […]* € […]* 
Scenario C  € […]* € […]* € […]* 
Scenario D  € […]* € […]* € […]* 
Scenario E  € […]* € […]* € […]* 
Scenario F  € […]* € […]* € […]* 

Source: Commission’s calculations. 

(128) Comparing the NPVs in Table 3 with the second counterfactual scenario 
(Table 2) it is clear that it is more favourable for the DLA to enter into the new 
project agreement than to continue with the old agreement. Comparing the 
new agreement's NPVs with the first counterfactual scenario, the new 
agreement is still favourable for the likely scenarios A, B, and C. Scenario D 
and E generates a negative NPV, but which is still more favourable than the 
counterfactual. Scenario F generates, as expected, a positive NPV. 

Sensitivity Analysis 

(129) The sensitivity of the NPV to the DLA was analysed with respect to  
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(a) the gate fee,  

(b) the electricity price, 

(c) the waste volume treated (as % of capacity), and 

(d) the electricity growth rate. 

(e) Furthermore, the Commission has analysed the effect of falling 
capacity utilization after the first 15 years of the project. 

(130) The default values for these variables are:  

(a) Gate fee (in 2015): EUR […]*per ton. 

(b) Electricity market price (in 2015): EUR […]*per MWh. 

(c) Waste volume treated: 100% capacity (550,000 tons per annum). 

(d) Electricity growth rate: 2% per annum. 

(e) Both the gate fee and the electricity price are indexed for inflation (2% 
per annum). 

(131) The Commission has investigated scenarios with the gate fee ranging from 
EUR […]* to EUR […]*37. According to PwC's assumptions, there is a 95% 
probability of observing a gate fee in this range in the year 2015.  The average 
gate fee in 2015 is EUR […]* in PWC's assumptions. 

(132) The range of the electricity price (in 2015) is from EUR […]*to EUR […]*. 
This range is chosen according to the modelling assumptions made by PwC. In 
2015 the electricity price is assumed to follow a lognormal distribution with 
mean of the distribution assumed to be around the expected market price of 
EUR […]* and a standard deviation equal to EUR 3. To derive a range of 
electricity prices in 2015, PWC simulates 10,000 prices from this distribution. 
The minimum price observed was around EUR […]* and the maximum price 
observed was around EUR […]*. 

(133) In the scenarios in the preliminary assessment the waste volume treated is kept 
fixed during the full 45-year period. On the contrary, in PwC's report dated 21 
May 2013, the waste volume treated is assumed to decrease as of year 16, i.e., 
the plant is not run at full capacity after year 16. Instead it is assumed that in 
2060, the waste volume treated at the facility lies between […]* and […]*% 
capacity, with average capacity utilization in 2060 equal to […]*%. The effect 
of decreasing capacity utilization in the last 30 years is analysed separately. 

                                                           
37  The current costs of export is EUR […]*, therefore a gate fee above EUR […]* is unreasonable 

since if the gate fee is increased above the costs of export, waste would be diverted away from 
incineration in the WtE facility. 
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Sensitivity with respect to electricity price and gate fee 

(134) The sensitivity of the project's NPV for the DLA based on the gate fee is 
presented in Table 4. 

Table 4 - Sensitivity of the NPV for DLA at 10% discount rate with 
respect to gate fee and electricity price38 

NPV (€ million) @ 
10% 

Electricity price (in 2015) 

Gate fee   € […]* € […]*  € […]*  € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 
€ […]*  € […]* € […]* € […]* € […]* € […]* 
€ […]*  € […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* € […]* 

Source: Commission’s calculations. 

(135) It can be seen that the NPV is decreasing with decreasing gate fee. This is an 
effect of the waste revenue support mechanism, (CRSO): if the waste revenues 
drop below a reference level of EUR […]*x 550,000, the DLA will cover 
[…]*% of every EUR 1 revenue shortfall below the target level.  

(136) The NPV is also decreasing with decreasing electricity price. This is due to the 
electricity revenue sharing mechanism: for the first 15 years […]*% of the 
revenues above a target level will be shared with the DLA. After the first 15-
years, the DLA's share will increase to […]*% and remain at this level. 

(137) The Commission notes that there is some room for adjusting both the gate fee 
and the electricity price and still have a rate of return higher than the 
Counterfactual NPV. For gate fees in the range EUR […]*, the NPV goes 
from EUR […]* to EUR […]* when the electricity price is at EUR […]* 
(which is the expected market price). Decreasing the electricity price to EUR 
[…]* (this would be a rather unlikely price according to the PwC assumptions) 
the NPV decreases to EUR […]* for the EUR […]* gate fee. Even in the most 
extreme situation considered, when the electricity price is decreased to EUR 
[…]* and the gate fee to EUR […]*, the project still generates a NPV higher 
than the counterfactual. 

Sensitivity with respect to gate fee and capacity utilisation 

(138) A sensitivity analysis of the project's NPV with respect to the capacity 
utilization and the gate fee is presented in Table 5. 

                                                           
38  The waste volume treated is assumed to be at 100% capacity over the 45 year period. 
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Table 5 - Sensitivity of the NPV for the DLA at 10% discount rate with 
respect to gate fee and volume treated39 

NPV  
(EUR million)  

Volumes (% of reference 
scenario)  

Gate fee […]*% […]*% […]*% 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
Source: Commission’s calculations. 

(139) The effect of the CRSO on the NPV is also evident in Table 5. For a fixed gate 
fee, as the volume treated falls below full capacity (100%) the NPV decreases. 
The Commission notes that the NPV of the project is sensitive to the capacity 
utilization (as a % of full capacity).  

(140) At […]*% utilization of the effective capacity (corresponding to the turbines 
being used […]*% of the time), there is room to lower the gate fee below EUR 
[…]* per ton and still have an NPV higher than the counterfactual NPV. The 
NPV is higher than the benchmark even when the volume is around […]*%, if 
the gate fee is at EUR […]* or higher. When the volume is around […]*% the 
NPV is higher than the benchmark even when the gate fee is EUR […]*. 

(141) The Commission notes that there is clearly a negative correlation between 
price and volume treated, as increasing the gate fee above the market price 
will lead to a reduction in the waste volume treated at the facility, and if the 
observed waste volume at the facility would be less than full capacity, the 
operator would reduce the gate fee to attract more waste. This is also 
acknowledged in the PwC's report of 21 May 2013. So for the DLA it can be 
favourable to lower the gate fee as long as the capacity can be fully utilized. 

(142) This scenario was also envisaged by the complainant, who alleged that 
DWTEL might be able to influence the gate fee and reduce their level. The 
Irish authorities provided explanations showing that the break-even point is 
significantly lower in the first 15 years (for the duration of the CRSO), but 
during this period there seems to be not much doubt that there will be enough 
waste, therefore also the risk of DWTEL trying to lower the gate fee below the 
normal market level is insignificant. As for the last 30 years of the project, the 
break-even point is much higher, in the absence of CRSO, therefore also the 
room for DWTEL to lower the gate fees significantly is lower. Nevertheless, 
such room still exists and will provide DWTEL a sufficient flexibility, 
allowing it to lower the gate fee in order to make sure it operates close to full 
effective capacity, if necessary. 

                                                           
39  The electricity price is assumed to be at the default value of EUR […]*. 
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Sensitivity with respect to gate fee and electricity growth rate 

(143) The Commission analysed the impact of different electricity price growth rates 
for the electricity market price in 2015 equal to EUR […]* per MWh. The 
NPV seems rather robust with respect to changes in the growth rate for the 
base case electricity price, as illustrated in Table 6 below.  

Table 6 – Sensitivity of the NPV for DLA at 10% discount rate with 
respect to gate fee and the electricity price growth rate40 

NPV (EUR million)  Electricity price growth rate  
Gate fee  2% 1% 0% 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* 

Source: Commission’s calculations. 

The effect of falling waste volume treated in 2031-2060 

(144) The NPV of the project cash-flows are robust to falling capacity utilization in 
after 2030 as it can be seen in Table 7 below. 

Table 7 – Sensitivity of the NPV for DLA with respect to gate fee and the 
falling capacity utilisation at 10% discount rate41  

NPV @ 10% 
(EUR 
million)  

Volumes (% of reference scenario in 2060)  

Gate fee  […]*% […]*% […]*% […]*% 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
€ […]* € […]* € […]* € […]* € […]* 
Source: Commission’s calculations. 

Conclusions on the sensitivity analysis performed 

(145) The revised project agreement generates an NPV to DLA that presents 
reasonable probabilities of yielding a reasonable profit, and even in the most 
unfavourable scenarios, is always higher than the counterfactual scenario of 

                                                           
40  The electricity price is assumed to be at the default value of EUR […]*per MWh in 2015. The 

capacity utilization is assumed to be 100%. 
41  The electricity price is assumed to be at the default value of EUR […]*. The capacity utilisation is 

100% in 2015-2030. 
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the DLA Authorities keeping their commitments under the 2007 Project 
Agreement. If the Authorities decided to stay committed to the old agreement 
the NPV would be in the range of EUR […]* to EUR […]* (depending on 
discount rate and other assumptions), disregarding any revenues from the 
electricity production that the Dublin Authorities were entitled to under the 
original agreement. Even when potential electricity sales are included, the 
change of the NPV for this counterfactual scenario is negligible. 

(146) The project appears likely to generate enough revenues to be more profitable 
than the first counterfactual scenario too. However, the comparison depends 
heavily on the compensation that DLA needs to pay to abandon the project, 
and on the assumption that DLA can sell the land for […]*. This is an estimate 
of the market value and it is not clear if there would have been any buyer 
willing to pay this amount for the site in 2013. In 2014, ex-post the assessment 
date, the site was valued at EUR 6 million, less than […]* the value assumed 
in 2013. The Commission cannot exclude that this figure would better reflect 
the true current value of the land. Nevertheless, the question is largely 
irrelevant, as even with the most optimistic valuation of the land, the results 
indicate that entering the 2012 Project Agreement is more profitable than 
withdrawing from the initial contract and selling the land. 

Risk assessment 

(147) As regards the risk assessment of respectively DCC and DWTEL, the 
Commission wishes to stress that DCC is not acting as a shareholder in the 
project at hand. DCC does not make any upfront investment and it assumes 
liabilities related to potential losses only for the first 15 years out of the total 
duration of 45 years of the Project Agreement. In addition, as stated in Cowi 
2013, the capital investment in the project is planned to be repaid at about 
after the first 15 years, i.e. when the CRSO expires. This will give the plant a 
more competitive position in the waste market and thus decrease the risks of 
both DCC and DWTEL in the project. This position is strengthened by the 
estimation in Cowi 2013, according to which, within the first 15 years of 
operation of the plant, no new and competitive technology will be developed 
that will be able to materially divert waste from the Poolbeg incinerator. 

(148) Based on the above, since the risks associated with its position are lower as 
compared to the risks normally undertaken by a shareholder (and reflected by 
the discount rate used), also a rate of return lower than the respective discount 
rate would be acceptable for a private market economy operator.  

Conclusion 

(149) In the light of the above, the Commission considers that there are grounds to 
reasonably expect that entering into the Project Agreement at hand will give to 
DCC adequate returns that would be acceptable to a private investor operating 
under normal market economy conditions. The behaviour of the DCC at the 
time of the negotiation of the 2012 Project Agreement corresponds to the 
behaviour that could be expected from a private market operator placed in the 
same circumstances.  
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6.3. Other aspects raised by the complainant 

(150) Furthermore, for the sake of completeness and in order to respond to the 
allegations of the complainant that the project is not financially viable for 
DWTEL, the Commission has assessed the viability of the Poolbeg project for 
DWTEL in order to verify the magnitude of the expected returns. Based on the 
data and calculations submitted by Ireland, in the base case, the post-tax IRR 
is estimated at approx. […]* %, which is […]*. 

(151) In addition, it can be noted that, given the various clauses mentioned in recital 
9 above, the Project Agreement provides for substantial mitigation of the 
financial effects of both downside and upside market circumstances. In 
particular, the waste revenue guarantee mitigates the effects of adverse 
operating situations42 whilst the (waste and electricity) revenues and profit 
sharing clauses mitigate the effects of positive operating situations. 
Accordingly, the expected post-tax IRR for DWTEL in the above mentioned 
scenarios varies from […]*% to […]*%.  

(152) The Commission considers that the Irish authorities provided information 
convincingly rebutting also the allegations and concerns of the complainant, 
not directly related to the assessment of the participation of the DLA in the 
Project Agreement e.g. the ones raised in its submissions from April 2014 
concerning a potential additional intervention of the State in the project via a 
Pension Fund and the alleged non-compliance with best practices for project 
governance.  

6.4. Conclusion as to the application of the market economy operator test 

(153) Based on the submitted documentation and following further sensitivity 
analyses of the viability of the project for DCC, the Commission considers that 
the involvement of DCC in the Project Agreement is in line with investment 
decisions of a market economy operator under normal market conditions.  

(154) The Commission therefore concludes that the measure does not provide 
DWTEL with an economic advantage. 

7. CONCLUSION 

(155) In light of the above, the Commission considers that the measure does not 
constitute state aid within the meaning of Article 107(1) of the Treaty on the 
Functioning of the European Union.  

If this letter contains confidential information which should not be disclosed to 
third parties, please inform the Commission within fifteen working days of the 

                                                           
42  Though not strictly linked to the Agreement, it shall also be considered that the access to the 

REFIT3 scheme for 57% of the electricity produced mitigates the effects for DWTEL of potential 
downside movements of the electricity market, as it keeps electricity revenues to a large extent at 
the anticipated level. 
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date of receipt. If the Commission does not receive a reasoned request by that 
deadline, you will be deemed to agree to the disclosure to third parties and to 
the publication of the full text of the letter in the authentic language on the 
Internet site http://ec.europa.eu/competition/elojade/isef/index.cfm 

  Your request should be sent by e-mail to Stateaidgreffe@ec.europa.eu 
 

 Or by registered letter to: 
 
 European Commission  
 Directorate-General for Competition  
 State Aid Registry 
 B-1049 BRUSSELS  
 Belgium  

 
Please mention the name and number of the case in all correspondence.  
 
 

  Yours faithfully, 
 

For the Commission 
 
 
 
 
 
 
 
 

Joaquin ALMUNIA 
Vice-President  

 


