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Sir,  

1. PROCEDURE 

(1) By electronic notification of 27 January 2014, registered at the Commission on the same day 
(SANI 9623), the Czech authorities, in accordance with Article 108(3) Treaty on the 
functioning of the European Union ("TFEU"), notified an individual aid measure to support 
the elimination of old environmental burdens. 

(2) By letters of 5 March 2014 and 20 March 2014 the Commission requested additional 
information on the measure in question. The Czech authorities submitted the requested 
information on 13 March 2014, 26 March 2014 and 30 March 2014.  

(3) The Czech authorities submitted additional information on their own initiative on 3 February 
2014, on 27 February 2014 and on 12 March 2014. 

2. DESCRIPTION OF THE MEASURE 

2.1. Objective 

(4) The project consists in the remediation of old ecological burdens remaining after extraction 
of oil in the Moravska Nova Ves water catchment ("the Project"). The Project comprises 
remediation measures to be implemented in an area which was polluted in the past by oil 
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survey and extraction. The contaminated area is in the vicinity of a drinking water source which 
is used for public water supply. This drinking water source is endangered by the contamination. 

(5) The objective of the Project is the protection of the environment and public health, 
specifically by protection of water sources for the public drinking water supply. The Project 
is a preventive measure aiming at averting the contamination of drinking water and damage 
of the source. 

(6) The Project has also been evaluated according to the rules for major projects by Directorate 
General for Regional Policy. To comply with the conditions for the granting of aid from the 
Cohesion Fund to a major project, approval of financing of the Project must be issued by 
European Commission. 

2.2. Legal basis 

(7) The following documents constitute legal basis for the aid :  

- Act No 77/1997, Coll., on state enterprise 
- Act No 388/1991 Sb., on State Environmental Fund of the Czech Republic 

- Programming document of Operational Programme Environment adopted by the European 
Commission on 21.12. 2007; Priority axes 4 Operational programme Environment, area of 
intervention 4.2 – The rehabilitation of old ecological burdens 

- Implementation document of Operational Programme Environment dated 21.12. 2007;  
- Guidelines of Ministry of Environment No. 7/2007 of 29.6. 2007 concerning submission of 

applications for granting of financial resources for Operational Programme Environment 
projects, including co-financing from State Environmental Fund of the Czech Republic 
and State budget of the Czech Republic (chapter 315 Environment).  

2.3.  Organisation of the Project  

(8) The addressee of the State support is Palivový kombinát Ústí, státní podnik ( “PKÚ”), a 
state-owned company, established in 1990. Initially, PKÚ was active in the extraction and 
distribution of brown coal (in areas other than the affected area). The company has ended the 
extraction works in 1997 and has since then been transformed under national rules1 into an 
entity assigned the task of carrying out remediation and recultivation work as part of measures to 
eradicate the consequences of past mining and oil extraction activities and remedying environmental 
damage. 

(9) PKÚ will not carry out the remediation works on its own but is just serving as "platform" 
organising the works. Works will be tendered via open, non-discriminatory and public 
tenders to specialised companies. Apart from organising the remediation works the 
beneficiary carries out only minor ancillary tasks the marginal proceeds of which are 
mandatorily to be used to contribute the financing of its main activity. 

(10)  The Czech authorities confirm that the companies that will perform the remediation works 
will be selected in compliance with the EU legislation on public works contracts, public 
supply contracts and public service contracts. 

                                                           
1  Inter alia by Resolution no. 713 of 27th June 2007 about transferring activities related with rehabilitation of 

environmental burdens remaining after oil extraction, which the state was responsible for in the South Moravia, 
to the responsibility of Palivovy kombinat Usti state enterprise. 
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2.4. Form of support, eligible costs and aid intensity 

(11) The support measures are granted in the form of direct grant to PKÚ.  

(12) The Ministry of Environment acts as a granting authority. The programme is implemented 
by the State Environmental Fund of the Czech Republic.  

(13) In 2011, a risk analysis was undertaken for the Moravska Nova Ves water catchment area in 
accordance with the Guidelines of the Ministry of Environment2. The area examined in the 
risk analysis is considered as a subject of particular protection because there are multiple 
environmental interests, i.e. the protection of underground and surface water and of 
landscape conservation and ecosystems protection (e. g. water catchment area Podluzi, 
protected natural water accumulation area, Nature 2000 area, Nature reserve Skariny). 

(14) Based on the risk analysis, on 30 November 2011 the Ministry of Environment issued a 
binding opinion on the remediation project enabling PKÚ to apply for the remediation aid 
within the Operational Programme Environment, priority axis 4, area of intervention 4.2, 
declaring that the area classifies as priority category A.3 –necessity of immediate 
remediation. With regard to the fact that protection of water sources is a public interest and 
there is a danger of destruction, an accelerated implementation of the project was 
recommended. The data contained in the opinion are binding and all activities to be carried 
out during the implementation of remediation projects will be supervised by the Ministry of 
Environment.   

(15) Eligible costs are the costs of remediation works less a potential increase in value of the 
remediated land (see below). The Czech authorities refer in particular to costs of removal of 
detrimental state, in particular by the  application of modern remediation methods, drainage 
of contaminated waters, mining of waste and its liquidation, analysis of contaminated 
materials, geophysical measuring, safety measures etc. 

(16) The oil wells to be remediated, as well as their depth and the volume of contaminated 
surrounding soils and water, were determined on the basis of the risk analysis. To establish 
the unit prices of specific works, standard unit prices were used. The final total cost was 
determined in a public tender. This total cost was slightly lower than the total cost estimated 
in the design stage. 

(17) The maximum aid intensity is 90% of eligible costs.  

2.5. Budget  

(18) The total cost of the Project for the whole duration is CZK 2.1 billion (EUR 73 million), of 
which 1.63 billion are eligible costs. The aid amounts to CZK 1.5 billion (EUR 54.7 million) 
of which 85 % are financed from Structural Funds (Operational Programme "Environment"3) 
and 5% from national sources. The remaining 10 % are financed by PKÚ’s own 
contribution. 

                                                           
2  Guidelines of Ministry of Environment No. 5/2008 concerning submission of applications for granting of 

financial resources for Operational Programme Environment projects, including co-financing from State 
Environmental Fund of the Czech Republic and State budget of the Czech Republic (chapter 315 Environment).  

3  Priority axis 4, Support Area 4.2 – 'Elimination of old burdens'. 
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(19) Own sources of PKÚ used for co-financing of the Project originate from yields from 
remediation works. Those yields consist mainly of income from liquidation of locations after 
termination of mining activities and other income from remediation after mining activities 
(in particular the sale of own property, power supplies, offer of services etc.). Yields 
generated by these activities are used to finance the main activities of PKÚ which are 
remediation after mining activities and remediation of old environmental burdens.  

2.6. Duration 

(20) The aid will be granted as from the date of the Commission decision until, at the latest, 31 
December 2015. 

2.7. Description of the contaminated area 

The designation as flood zone 

(21) The entire land subject to the Project is situated in a flood zone as determined by the 
regional authority of the South Moravia Region in a decision of 18 August 2009. It states 
that no constructions are allowed to be located, permitted or built in active flood zones with 
the exception of water constructions, necessary traffic constructions and utilities. The 
decision including the declared flood zone is a binding for the zone development plan in the 
affected area and has to be taken into account during all stages of the zone development plan 
documentation. For the time being and for the future any other use of the location than 
agriculture or forestry is and will not be allowed. 

(22) Due to the flood zone and its restricted use pursuant to the decision mentioned above, there 
are no economic activities other than agriculture (48%) and forestry (49%). The 3% of land 
with other purposes are roads (mostly owned by local municipalities) and water areas 
including protection embankments.  

(23) The area is spread amongst about 172 landowners. 

The cause of the contamination 

(24) Oil and natural gas extraction in the South Moravia region has taken place for approximately 
100 years until the decline of the communist regime. Hundreds of improperly sealed survey 
and extraction wells, including extraction technology equipment, were abandoned by various 
organisations owned by the State in. Later on, indications of problems with oil contamination 
in the form of very contaminated soil and underground water were found. Especially after 
floods in 1997 and in 2006, oil leaked after flooding of the insufficiently sealed wells. 

(25) The old environmental burden after oil and natural gas extraction consists in 607 
insufficiently sealed wells and the resulting contamination of the area situated in South 
Moravia.  

(26) The Project aims at remedying 110 of the insufficiently sealed oil and natural gas wells 
which were constructed between 1925 and1945 and between 1945 and 1965 and are located 
between 150 meter and 2002 meter undergrounds. Those wells were drilled and operated 
between 1919 and 1992, at the beginning by meanwhile liquidated foreign, under the 
communist regime by national (State owned) enterprises.  
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Impact of the remediation works 

(27) The contamination is under the surface and only soil located at least two meters underground 
is affected. Pursuant to reports from independent experts the contamination does not affect 
the use of land for forestry and agricultural purposes. 

(28) The Czech authorities have provided three expert reports on the impact of the remediation 
works on the lands: 

1. For agriculture, the Czech authorities provided an expert report by Reiner Bursik (expert 
in the field of economics, pricing and real estate valuation) setting out the value of 
properties before and after the remediation works for sample properties which are used 
by the existing owners for purposes of agricultural production. The conclusion of this 
report is that "The existing old ecological burdens, given their underground location, 
cannot effect the quality, and thus the value of the affected plots, nor products derived 
from farming. After completion of the rehabilitation works, the agricultural land will 
have virtually the same composition, and therefore the same value as before the 
rehabilitation works." 

2. Another expert report (by Prof. Ing. Jiří Kulhavý, CSc., Mendel University) explains that 
the extraction of contaminated soil is characterised by a significant intervention into the 
original local soil composition. After completion of the rehabilitation works, there will be 
a partial reduction in agricultural production in the area over a period of five to ten years. 
The conclusion of this report is that the rehabilitation works represent an economic loss 
for every user of property affected resulting from reduced levels of agricultural 
production for a period of five to ten years after completion of the rehabilitation works. 
Despite this temporary degradation of the land’s value, the land owners have agreed to 
the remedial intervention. 

3. A third expert report (by AQUA-GEA, Holešov, Ing. Zdeněk Vacek, an independent 
expert in the area of hydrogeology and geological work and sanitation) was provided 
concluding that the implementation of the rehabilitation works will result in a temporary 
worsening of the local hydrogeological situation. The original hydrogeological 
parameters in the area of the rehabilitation works will not be restored immediately, and 
therefore a temporary reduction in the level of agricultural production and a related 
increase in operating costs are expected during the subsequent period, which will last for 
several years. 

(29) In addition, an increase in the value of land seems to be excluded as the land is located in an 
inundation zone as determined by the Regional authority of the South Moravia Region. 
Therefore, any other use of the location than for agriculture or forestry is and will not be 
allowed.  

2.8. The polluter pays principle 

(30) The Czech authorities explain that the contamination was caused by State owned companies 
all of which have been liquidated. All companies that had carried out mining activities, that 
are the cause of the environmental burden dealt with under the Project, do not exist anymore 
and neither do their legal successors. The latest company, Státní podnik Moravské naftové 
doly, was established on 1st April 1990 to carry out mining activity until 1992 and was 
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finally closed in 2002 without a legal successor. At the time of its closure it did not have any 
property or financial resources to finance the remediation of contamination that was cause 
since 1940's. In the period 1992-2002 Státní podnik Moravské naftové doly was not carrying 
out any mining activity.  

(31) Act No. 17/1992 Coll. on Environment as amended introduced the obligation of a polluter to 
remediate the concrete environmental harm which it caused either physically or financially. 
This legal text was not applied in the case of Státni podnik Moravske naftove doly due to the 
fact that the existence of contamination of the location that is subject of the Project was not 
known before the liquidation for the following reasons. The pollution subject to the support 
measure is only present in the underground layers. The pollution does not affect the top soils 
but does endanger the underground water. Due to the fact that the contamination is present 
only in the underground layers, it was not identified during the existence of the State 
enterprise but only after its liquidation.  

(32) The current owners acquired the land following the restitution/-re-privatisation process 
which was launched after the decline of the communist regime and which was subject to 
strict rules set out inter alia in a national law from 1999 "on conditions related to the transfer 
of agricultural land and forests from State ownership to the ownership of other entities." As 
the land according to the development plan is earmarked for farming and forestry, buyers of 
the land already had to be farmers/recorded in the registry of agricultural entrepreneurs. As 
the current owners acquired the land in a state of pollution which has occurred before 1992 
due to the oil and gas extraction, none of the 172 current owners of the affected land is 
responsible for the ecological burden and cannot therefore be held responsible for the 
rehabilitation of the burden pursuant to the Czech legislation. 

(33) Based on the polluter pays principle, neither the former operators nor the current owners of 
land are responsible for the ecological burden and cannot be held responsible for the 
rehabilitation of the burden.  

(34) Furthermore, the burden does not affect the use of the land by owners, who are farmers and 
foresters, and so it is unlikely that they would bear the cost of the rehabilitation. 

(35) The price of the land will not increase as the surface is according to the expert reports 
not/only minimally affected by the pollution and therefore the quality of the arable soil is not 
degraded. As the contamination is under the surface it does not affect the use of land and the 
market value of the land. The decontamination works will even lead to a temporary decrease 
of the quality of farming land. The contamination was only detected in 2010/2011.  

(36) The Czech authorities under the Czech law consider that no "polluter" can be made liable for 
the pollution. The support measures are granted in a situation where any State enterprise or 
other State entity which actually caused the contamination does not exist anymore as it was 
liquidated without a legal successor.  

2.9. Cumulation 

(37) The notified measure cannot be cumulated with aid received from other local, regional, 
national or Community sources to cover the same eligible costs. The conditions of the 
Operational Programme "Environment" do not allow financing of the same costs which are 
eligible under this programme from different sources of aid. 
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2.10. Commitments by the Czech authorities 

(38) The Czech authorities confirm to comply with the annual reporting, transparency and 
monitoring obligations of Sections 7.1 to 7.3 of the Community Guidelines on State aid for 
Environmental Protection ("Environmental Aid Guidelines")4. 

3. OPINION OF THE CZECH AUTHORITIES 

(39) The Czech authorities conclude from those reports that the contamination does not affect the 
use of land and the market value of the land.  

(40) Based on the archived documents related to the wells in the water catchment area, it was 
found out that these wells were drilled, operated and liquidated between years 1919 and 
1992, at the beginning by foreign, under the communist regime and between 1990 and 1992 
by national (state) enterprises. According to the Czech authorities, the old environmental 
burdens are therefore the responsibility of the State. 

(41) The Czech authorities claim in particular that the notified measure does not constitute State 
aid as PKÚ does not retain any benefit from the support measure for the remediation works. 

4. ASSESSMENT  

4.1. Lawfulness of the aid  

(42) By notifying the aid measure before its implementation, the Czech authorities fulfilled their 
obligation according to Article 108(3) of the EC Treaty.  

4.2. The existence of State aid according to Article 107(1) TFEU 

(43) A measure constitutes State aid under Article 107(1) TFEU if it fulfils four conditions. 
Firstly, the measure is funded by the State or through State resources. Secondly, the measure 
confers an advantage to the recipients. Thirdly, the measure favours selected undertakings or 
economic activities. And fourthly, the measure has the potential to distort competition in the 
internal market and to affect the trade between Member States. Those conditions have to be 
cumulatively met. 

(44) The Commission first takes note with regard to the compliance with the polluter pays 
principle that the Czech authorities confirm in line with point 132 of the Environmental Aid 
Guidelines that whilst the polluters can be identified they cannot be made liable to bear the 
remediation costs under Czech law as the responsible companies have ceased to exist without 
any legal successor.  

(45) Three potential beneficiaries of the aid have been identified: 1) PKÚ as the direct recipient of 
the funds, 2) the companies carrying out the remediation work and 3) the land owners.  

Aid to PKÚ  

(46) PKÚ organises the works and manages and disburses the State funds, acting thus on behalf 
of the State. It is not applying for a grant to the State to carry out remedial measures in the 
area in question in order to reinforce its financial situation with e.g. a view of developing its 

                                                           
4  OJ C 82, 1.4.2008, p. 1. 
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future business activities, but to enable it to perform the tasks imposed on it by the State, 
arising from the State’s liability for environmental damage caused before 1990 by State 
owned companies. 100% of the State funds are passed through to the companies carrying out 
the remediation works.  

(47) However, despite the pass on of the funds, the activity PKÚ is carrying out is an economic 
activity which in principle could be carried out by private companies and would therefore be 
open to competition. This is supported by the fact that PKU has own resources (see recital 
19) stemming from ancillary activities and which are then used to finance the main activity, 
i.e. to finance remediation works. 

(48) The measure is funded by public resources and confers an advantage to the beneficiary by 
providing funds which the beneficiary would not have obtained under normal market 
conditions. The aid is selective since it is granted only to the beneficiary. The aid has the 
potential to distort competition and to affect the trade between Member States as the 
remediation business is open to undertakings in other Member States. Therefore, any 
advantage from State resources to PKÚ has the potential to affect intra-Union trade and to 
distort competition. 

(49) The aid granted to the beneficiary PKÚ thus constitutes State aid pursuant to Article 107 (1) 
TFEU. 

Aid to the companies carrying out the works 

(50) The companies carrying out the remediation work are selected through an open, transparent 
and non-discriminatory public tender procedure in compliance with EU public procurement 
rules. 

(51) There are two main types of remediation works to be executed within the project. The first 
type of works consists in the remediation of the contaminated soils and water. There are 
many companies licensed to carry out this type of works (tens of such companies only in the 
Czech Republic and others abroad). The second type of remediation works consists in the 
rehabilitation of the oil wells. Those works have to be carried out with a special technology 
(drilling equipment), in an around-the-clock process with specially qualified and 
experienced staff. Whilst there are only a few companies within the Czech Republic capable 
to carry out this type of works; the tender was open to foreign bidders. In this respect, the 
Czech authorities confirmed that foreign companies participated in the call for public 
tenders.  

(52) Whilst the remediation works are to a certain degree specific, thus requiring special 
expertise, the national and EU-wide market is competitive, thus ensuring that the tenders 
organised for this project are not targeted at a very small group of companies. The winning 
bid for carrying out the remediation works within the project was a consortium of four 
companies. The Czech authorities further confirm that in all tenders which have taken place 
for this project, there was a participation from several companies. 

(53)Therefore, it can be concluded that companies carrying out the remediation works do not benefit 
from an from a selective advantage and are not beneficiary of State aid, for the reasons 
explained above and given that the price to be paid to them for carrying out the remediation 
works is to be determined in a public procurement procedure. 
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Aid to the owners of the land 

(54) The current owners acquired the land following the restitution/-re-privatisation process 
which was launched after the decline of the communist regime and which was subject to 
strict rules set out inter alia in a law from 1999 "on conditions related to the transfer of 
agricultural land and forests from State ownership to the ownership of other entities." As the 
land according to the development plan is earmarked for farming and forestry, buyers of the 
land already had to be farmers/recorded in the registry of agricultural entrepreneurs. 

(55) Support measures to the owners of the land that are private persons and not undertakings, do 
not constitute State aid under Article 107(1) TFEU. 

(56) As regards the owners who are undertakings (either in the agriculture or forestry sector), 
firstly, it is to be noted that none of the current owners is responsible for the ecological 
burden and cannot be held responsible for the rehabilitation of the burden.  

(57) Furthermore, an increase in the value of land for example by changing its purpose from 
agricultural cultivation/forestry to a building area in a development plan is excluded as the 
land is located in an inundation zone as determined by the Regional authority of the South 
Moravia Region (see recital 7). Therefore, any other use of the location than for agriculture 
or forestry is and will not be allowed.  

(58) As confirmed by the expertises by independent experts (see recital 28) the value of the land 
will not increase further to the remediation works, on the contrary. As explained in the 
Kulhavý and Holesov report there will be a partial reduction in agricultural production in the 
area over a period of five to ten years, thus leading to decreased earnings by agricultural and 
forestry companies. 

(59) It is therefore to be noted that, whilst the land owners do not contribute to the costs of the 
remediation they accept a temporary decrease in value and restrictions in the usage of the 
land for the next five to ten years (i.e. during remediation works including re-
cultivation/reforestation) for which they do not receive any State compensation.  

(60) The contamination was only detected in 2010/2011. As most of the land was purchased by 
the current owners long before that date it can be excluded that the land was bought in the 
knowledge of the contamination for a lower price for speculation purposes, betting on an 
improvement of the land by means of State support. 

(61) As there are several arguments ensuring that the land's value will not increase (destination 
and purpose which cannot be altered, (temporary) degradation and decrease in earnings 
rather than increase in value, the remediation works do not constitute State aid to the land 
owners within the meaning of Article 107 (1) TTFEU.  

(62) The Commission therefore considers that, whilst there is State aid granted to PKÚ, there is 
no State aid granted to the companies carrying out the remediation or the owners of the land 
under Article 107(1) TFEU.  

4.3. Detailed Assessment of aid for the remediation of contaminated land 

(63) The objective of the aid is the protection of the environment and public health, in particular, 
by protection of water sources for the public drinking water supply. More specifically, the 
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measure constitutes aid for the remediation of contaminated sites pursuant to points 132 et 
seq. (chapter 3.1.10) of the Environmental Aid Guidelines5 and will be assessed accordingly. 

(64) Furthermore, the measure is subject to a detailed assessment pursuant to points 160 et seq. of 
the Environmental Aid Guidelines because the aid exceeds the threshold of EUR 7.5 million 
and is paid to one beneficiary only. Therefore, a detailed assessment is required according to 
point 160 (b) (i) of the Environmental Aid Guidelines. Such detailed assessment is to be 
conducted on the basis of the positive and negative elements of the aid in question. As 
regards positive effects the environmental aid must address a clearly identified market 
failure, be an appropriate instrument, have an incentive effect and be proportionate. The 
negative impact of the aid on competition and trade needs to be limited. Compliance of aid 
with Environmental Aid Guidelines has to be verified on the basis of a balancing test of 
positive and negative elements6. 

 Existence of a Market Failure  

(65) According to point 167 of the Environmental Aid Guidelines, the Commission will verify 
"whether the State aid is targeted at [a] market failure by having a substantial impact on 
environmental protection". In this context, particular attention must be paid to the expected 
contribution of the measure to environmental protection. 

(66) As regards the market failure, according to points 53 and 132 of the Environmental Aid 
Guidelines, aid for the remediation of contaminated sites addresses a market failure linked to 
negative externalities by creating individual incentives to meet environmental targets where 
it is not possible to identify the polluter and make it pay for repairing the environmental 
damage it has caused.   

(67) As set out in recitals 30 et seq. the Czech authorities consider that, under the Czech law, no 
"polluter" can be made liable for the pollution. The support measures are granted in a 
situation where the State enterprise (or any other entity), which actually caused the 
contamination do not exist anymore as it was liquidated without a legal successor. 

(68) The information provided by the Czech authorities shows that the current economic and legal 
framework cannot provide the necessary incentives for the beneficiary to remediate 
contaminations for which it is not legally liable. It should also be noted that there are 
currently no EU standards or legislation that would force the beneficiary to carry out such a 
measure.  

(69) Therefore, the beneficiary, PKÚ, who is not liable for the land contamination, would not 
have to carry out the remediation.  

(70) As regards the substantial impact on environmental protection, according to point 132 of the 
Environmental Aid Guidelines, aid for the remediation of contaminated sites is compatible 

                                                           
5  Community Guidelines on State Aid for Environmental Protection, OJ C 82, 1.4.2008, p. 1. 
6  The detailed assessment is conducted on the basis of the assessment of positive and negative elements specified 

in sections 5.2.1 and 5.2.2 of the Environmental Guidelines, which will be used in addition to the criteria set out 
in Chapter 3 (in particular chapter 3.1.10 on aid for the remediation of contaminated sites). It is a proportionate 
assessment, depending on the distortion potential of the case. The fact that the aid induces the undertaking to pursue 
environmental protection, which it would not otherwise have pursued, constitutes the main positive element to be 
taken into consideration when assessing the compatibility of the aid (see point 166 of the Environmental Aid 
Guidelines). 
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with Article 107 (3) (c) TFEU if it leads to an improvement of environmental protection in 
the sense that it mitigates or remediates damages to the quality of the soil or of surface water 
or of ground water.  

(71) In this case, the aid to the beneficiary for the remediation leads to an improvement of 
environmental protection. The study carried out at the request of the Ministry of Environment 
shows a significant contamination of the land in the area concerned. The study shows 
furthermore that the contamination poses a considerable threat to the environment in general 
and the groundwater in particular. Therefore it can be concluded that the measure will have a 
substantial impact on environmental protection.  

 Appropriate Instrument 

(72) The measure must be appropriate within the meaning of points 169 et seq. of the 
Environmental Aid Guidelines. An instrument is appropriate if there are no other less 
distortive instruments to achieve the same results. In the current situation no party can be 
held liable to carry out the remediation works. Therefore, there seem to be no other policy 
options than State aid to ensure the decontamination of the land and the protection of the 
drinking water. In the current legal framework the granting of the aid is therefore the 
appropriate instrument to achieve the desired level of environmental protection given that 
less distortive instruments not involving aid are not available or may not achieve the same 
results.  

 Incentive Effect and Necessity  

(73) According to point 171 of the Environmental Aid Guidelines, State aid "must result in the 
recipient changing its behaviour to increase the level of environmental protection." In that 
respect the Member State has to demonstrate that in the absence of the aid the beneficiary 
would not have engaged in the environmentally friendly measure.  

(74) As PKÚ does not retain any benefit from the decontamination as it does not own the land it 
can be concluded that it would not engage in the measure without the aid. In the absence of 
financial support by the State, only temporary and provisional, from environmental point of 
view unsatisfactory solutions, would be carried out instead of adequate remediation projects.  

(75) It can thus be concluded that the measure is necessary and provides for a sufficient incentive 
effect.  

 Proportionality 

(76) With regard to the proportionality of the aid, the standard assessment in Chapter 3.1.10 of the 
Environmental Aid Guidelines focuses on the eligible extra investment costs necessary to 
carry out the remediation. In a second step, the aid amount established on this basis needs to 
be re-assessed as required by Chapter 5 of the Environmental Aid Guidelines. 

 Proportionality of the Aid under Chapter 3.1.10 

(77) According to point 133 of the Environmental Aid Guidelines the aid for the remediation of 
contaminated sites may cover up to 100% of the eligible costs. According to point 134 of the 
Environmental Aid Guidelines the eligible costs are equal to the costs of the remediation 
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work less the increase in the value of the land. As the land's value will not increase (as 
explained in recitals 28 and 29 above) the eligible costs amount to the remediation costs. 

(78) The costs of the remediation work total CZK 2.1 billion. The Czech authorities will finance 
90% of the eligible costs which are set at the level of CZK 1.63 billion. The aid amounts to 
CZK 1.467 billion (EUR 56.25 million) of which 85 % come from Structural and 5% from 
national sources. The remaining 10% of eligible costs is financed by PKÚ. 

(79) The Commission therefore considers that the aid is calculated in line with point 133 of the 
Environmental Aid Guidelines.  

 Proportionality of the Aid under Chapter 5 

(80) A State aid measure is proportional in the sense of point 174 (a) of the Environmental Aid 
Guidelines if the eligible costs are limited to the extra costs necessary to achieve the level of 
environmental protection. The Czech authorities demonstrated that the aid covers not more 
than the costs necessary to remediate the contamination for which the beneficiary is not 
responsible. On the basis of the information provided it can be concluded that the selection 
process is non-discriminatory, transparent and open and fulfils the conditions set out in point 
174 (b) of the Environmental Aid Guidelines. The measure can therefore be considered as 
being proportionate within the meaning of Chapter 5 of the Environmental Aid Guidelines. 

 Analysis of the Distortion of Competition and Trade 

(81) Furthermore the Commission assessed the foreseeable negative effects of the aid on 
competition between undertakings in the product market affected, meaning the remediation 
works. In that respect it can be noted that it seems unlikely that the beneficiary will be able to 
increase or maintain sales as a result of the aid.  In particular, the remediation of the 
contaminated land has no influence on the production unit costs as described in point 177 (a) 
of the Environmental Aid Guidelines, neither does it lead to more environmentally friendly 
production processes within the meaning of point 177 (b) of the Environmental Aid 
Guidelines or to new products as described in point 177 (c) of the Environmental Aid 
Guidelines. On the contrary, the aid is technologically neutral to the extent that it does not 
promote any kind of technology used by the beneficiary in its production process.  

 Dynamic Incentives/Crowding Out 

(82) According to point 178 of the Environmental Aid Guidelines State aid for environmental 
protection may be used strategically to promote innovative environmentally friendly 
technologies with the aim of giving domestic producers a ‘first mover’ advantage. 
Consequently, the aid may distort the dynamic incentives and crowd out investments in the 
specific technology in other Member States and lead to a concentration of this technology in 
one Member State. However, it can be noted that the measure in question does not promote 
any kind of technology but is confined to the remediation of a contaminated land. 
Furthermore the support is strictly limited to measures concerning the remediation of 
damages for which the beneficiary is not responsible and does not exceed the amounts 
necessary to do so. Consequently, the measure is not capable of conferring any monetary 
advantage to the beneficiary that could – in one way or another – be used to cross-subsidise 
investments in his production process. It can therefore be concluded that the aid will not 
distort dynamic incentives or lead to the crowding out of specific technologies.  
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 Maintaining Inefficient Firms Afloat 

(83) According to point 180 of the Environmental Aid Guidelines State aid for environmental 
protection may be justified as a transitional mechanism to move towards a full allocation of 
environmentally negative externalities but should not be used to grant unnecessary support to 
undertakings which are unable to adapt to more environmentally friendly standards and 
technologies because of their low levels of efficiency. However, as described above, the aid 
is strictly limited to the remediation of damages for which the beneficiary is not responsible 
and does not exceed the amounts necessary to do so. Consequently, the measure is not 
capable of conferring any monetary advantage to the beneficiary that could – in one way or 
another – be used to cross-subsidise any operational inefficiencies of the beneficiaries. It can 
therefore be concluded that the aid will not help to maintain an inefficient firm afloat.  

 Market Power/ Exclusionary Behaviour 

(84) With regard to point 181 of the Environmental Aid Guidelines aid for environmental 
protection given to a beneficiary may be used to strengthen or maintain its market power in 
the given product market. The beneficiary will tender out the remediation works to 
companies selected through an open, transparent and non-discriminatory public tender 
procedure. The aid is strictly limited to the remediation of damages for which the beneficiary 
is not responsible and does not exceed the amounts necessary to do so. It can therefore be 
concluded that the aid is not capable of helping the beneficiary to strengthen or maintain its 
market power in the product markets in which it is active.  

 Effects on Trade and Location 

(85) According to point 183 of the Environmental Aid Guidelines State aid for environmental 
protection may result in some territories benefiting from more favourable production 
conditions, notably because of comparatively lower production costs as a result of the aid or 
because of higher production standards achieved through the aid. This may result in 
companies re-locating to the aided territories, or to displacement of trade flows towards the 
aided area. However, as explained above, the use of the land is restricted and the aid does not 
exceed the amounts necessary to decontaminate the land. The aid therefore does not provide 
an incentive for  companies to relocate to the contaminated area. The measure is therefore 
unlikely to be capable of having an effect on trade or location.  

 Balancing 

(86) It follows from the above that the negative effects of the aid on competition between 
undertakings in the product markets affected will be very limited. In particular, the aid is 
unlikely to positively affect the competitive situation of the beneficiary since it does not 
relate to the production of certain goods or the development of certain technologies. 
Furthermore, it seems that the financial advantage is effectively limited to the remediation of 
the land and that it cannot be used to cross-subsidise the operational activities of the 
beneficiary. At the same time the aid will have considerable positive effects on the level of 
environmental protection in the region. In particular, it will mitigate the threat of drinking 
water contamination. It can therefore be concluded that the positive effects of the aid 
outbalance possible negative effects on competition and trade.   
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5. CONCLUSION 

(87) It is concluded that the aid is compatible with Article 107 (3) (c) TFEU because it is in line 
with the provisions for aid for the remediation of contaminated sites and the requirements for 
aid subject to a detailed assessment as outlined by the Environmental Aid Guidelines. 

(88) If this letter contains confidential information, which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in 
the authentic language on the Internet site:  

 http://ec.europa.eu/competition/elojade/isef/index.cfm. 

 Your request should be sent by registered letter or fax to: 

 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax No: 32 2 296 12 42 

 
For the Commission 

 
 
 
 

Joaquín ALMUNIA 
Vice-president 


