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Subject:  SA.30062 (2013/N) and SA.31773 (MC13/2010) - Amendment of LBBW 

restructuring plan - Germany 
 
Sir, 

I. Procedure 
(1) By decision of 4 June 2008, the Commission approved aid measures in favour of 

SachsenLB in case C9/2008 in the light of commitments made by Germany (hereinafter 
referred to as the "SachsenLB Decision")1. One of the commitments was that 
Landesbank Baden-Württemberg (hereinafter referred to as "LBBW"), as the acquirer 
of SachsenLB, would sell certain finance portfolios during 2009. 

(2) Germany repeatedly indicated to the services of the Commission that it would be 
desirable to extend the sales period for those finance portfolios and, in particular, by 
letter of 13 October 2011, Germany sought that the sales period be extended until 15 
January 2015. 

(3) By decision of 15 December 2009, the Commission approved aid measures in favour of 
LBBW in case C17/2009 in the light of commitments made by Germany (hereinafter 
referred to as the "LBBW Decision")2. One of those commitments was that LBBW 

                                                            
1  OJ L 104, 24.4.2009, p. 34. 

2  OJ L 188, 21.7.2010, p. 1. 



 

2 

 

would improve its corporate governance structure by a series of steps culminating in the 
conversion of LBBW into a joint-stock company. Another of those commitments was 
that LBBW would sell a number of stakes in other companies, including LBBW [...]∗ 
(hereinafter referred to as "[...]") and LBBW CZ, both of which were to be sold by 31 
December 2013 at the latest. 

(4) Arising from difficulties encountered by LBBW in selling LBBW CZ, by letter of 29 
September 2011, the Monitoring Trustee appointed pursuant to the LBBW Decision 
identified to the Commission the sale of stakes in two other companies, Universal and 
National Suisse, as possible alternative measures for addressing competition distortions 
which were to have been dealt with by the sale of LBBW CZ.  

(5) By letter of 29 August 2012, Germany informed the Commission that LBBW had sold 
Universal and National Suisse and requested that those sales should be taken into 
account if other sales required of LBBW could not be executed due to events outside the 
control of LBBW. 

(6) On 11 June 2013, Germany informed the Commission that LBBW was seeking an 
amendment to the LBBW Decision so that it would no longer be required to convert 
into a joint-stock company, as the thrust of the corporate governance reforms required 
by that decision had already been implemented. Germany submitted additional 
information on 11 July 2013.  

(7) On 21 August 2013, the Commission received a complaint from the Bundesverband 
deutscher Banken (hereinafter referred to as "the complainant") requesting it to 
uphold the commitment that LBBW be converted into a joint-stock company. Upon 
request from the Commission, Germany commented on the issues raised by the 
complainant by letter of 6 September 2013. 

(8) On 20 November 2013, Germany officially notified an amended commitment catalogue. 
The notification also included an amendment to the SachsenLB Decision. Germany also 
requested the Commission to take into account the sales of Universal and National 
Suisse.  

II. Facts 
a. LBBW Decision 

(9) LBBW benefitted from two aid measures during 2009: a capital injection of EUR 5 
billion and an impaired asset measure for two portfolios amounting to EUR 35 billion. 
Those aid measures were approved in the light of commitments made by Germany, a 
list of which was annexed to the LBBW Decision. 

(10) One commitment was to improve the corporate governance of LBBW through a number 
of measures, culminating in the conversion of LBBW into a joint-stock company. Other 
corporate governance measures included – inter alia – (i) the creation of an independent 
supervisory board; (ii) a concentration of the supervisory and monitoring functions at 
the supervisory board; (iii) making the managing board of LBBW independent in its 
daily and operative management of the business and being answerable to the 
commercial benefit of the company only, thus excluding orders coming from the 
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3 

 

supervisory board or from the owners; (iv) a reduction of the number of members of the 
supervisory board to 21 and reserving half of the seats for the owners to be filled with 
independent members; and (v) ensuring during the restructuring phase that the chair of 
the supervisory board would be an independent member. 

(11) Another commitment, reflected in recital (38), paragraphs 5 and 6, of the LLBW 
Decision, was that LBBW would divest itself of certain holdings. According to the 
Monitoring Trustee, LBBW has implemented all committed divestments with the 
exception of [...] and LBBW CZ. [...] is a supplier of [...] activities of LBBW. LBBW 
CZ is a small universal bank in the Czech Republic with a market share of about 2% 
and a balance sheet of around EUR 1 billion. The LBBW Decision required the sale of 
both entities by 31 December 2013 at the latest.  

(12) In relation to the LBBW Decision, the complainant provided the following arguments: 

• The conversion of LBBW into a joint-stock company is necessary to ensure that 
the corporate governance framework for LBBW would be the same as that of a 
similarly sized commercially private company and that there would be no political 
interference by its public shareholders. 

• A joint-stock company could raise additional capital on the market, unlike a public 
law company. 

• The application of legal wind-down instruments for financial companies – the 
German restructuring law – is tailored to joint-stock companies. 

• If LBBW becomes a joint-stock company, it would make it easier for it to 
participate in banking consolidation, including with other non-public banks. 

b. SachsenLB Decision 

(13) SachsenLB was the beneficiary of aid in the form of a liquidity facility and a guarantee. 
SachsenLB was taken over by LBBW and the latter assumed all the commitments 
recorded in the SachsenLB Decision. 

(14) One commitment provided by Germany in the framework of the SachsenLB Decision 
was that two finance portfolios, called Sachsen LB US Real Estate GmbH and the 
Zweite Sachsen LB US Real Estate GmbH, would be sold. Those portfolios have since 
been re-named the Zweite LBBW US Real Estate GmbH and the Dritte LBBW US Real 
Estate GmbH (hereinafter referred to as "Zweite and Dritte") respectively. Zweite and 
Dritte had been part of Sachsen LB's activities outside its core market. 

(15) All its commitments recorded in the SachsenLB Decision have already been complied 
with except for the commitment to sell those finance portfolios. LBBW, the owner of 
SachsenLB, has encountered a number of problems, at first due to a lack of market 
liquidity and later due to legal issues, hindering the execution of the sale.  

(16) Zweite and Dritte are holding companies that are invested into another finance vehicle, 
Paramount Real Estate Group Funds I, II and III (hereinafter referred to as "the 
Paramount Funds"). Given the contractual structure of the investments of Zweite and 
Dritte in the Paramount Funds, both direct and indirect sales of interests can only be 
executed with the consent of the respective general partner of each fund. However, 
Paramount refused to provide consent primarily due to concerns that such transfers 
would result in a significant transfer tax liability for the Paramount Funds (or the 
partners of the Paramount Funds that own certain New York properties).  
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c. Universal and National Suisse 

(17) Universal is an investment company in the German-speaking regions with managed 
fund assets of approximately EUR 130 billion and about 1000 specialised fund clients. 
LBBW held a 26.67% stake in Universal. National Suisse is an insurance company with 
its main activities in Switzerland (market share non-life about 4%, life about 1%) but is 
also active inter alia in Belgium, Germany, Italy and Luxembourg. LBBW held a stake 
of 11.35% in National Suisse. LBBW sold its stakes in Universal and National Suisse 
on 30 August 2012 and 29 August 2012 respectively. 

 

 

III. Position of Germany  
(18) Germany submits that LBBW and its owners have executed the implementation of all 

corporate governance commitments in the LBBW Decision with the exception of the 
conversion of LBBW into a joint-stock company. Germany argues that the substance of 
the envisaged corporate governance reform for LBBW has already been fully 
implemented and that the change in the company's legal status would be purely 
cosmetic. The corporate governance measures already implemented are – inter alia – (i) 
the creation of an independent supervisory board; (ii) a concentration of the supervisory 
and monitoring functions at the supervisory board; (iii) making the managing board of 
LBBW independent in its daily and operative management of the business and being 
answerable to the commercial benefit of the company only, thus excluding orders 
coming from the supervisory board or from the owners; (iv) a reduction of the number 
of members of the supervisory board to 21 and reserving half of the seats for the owners 
to be filled with independent members and (v) ensuring during the restructuring phase 
that the chair of the supervisory board would be an independent member. In that 
respect, Germany provided the results of a study by an independent expert – the current 
Monitoring Trustee – certifying that the current state of corporate governance of LBBW 
is equivalent to that of a stock holding company.  

(19) Furthermore, Germany argues that the conversion of LBBW into a joint-stock company 
would de facto rather lead to deterioration in its corporate governance. Such a 
development would occur because there would be fewer independent experts on the 
board, as – under German joint-stock company law – half of the board members would 
have to come from the employees so that only one-quarter of the board could be 
independent (instead of one-third at present). Such an outcome could only be avoided if 
LBBW were changed into a European Company (Societas Europaea). However, such a 
transformation would involve major risks for LBBW, including the possible triggering 
of a change of control clause. In addition, a change in legal form would be costly and 
could have significant profit and tax implications for LBBW.  

(20) As regards the sales of [...] and LBBW CZ, Germany states that, while there has not yet 
been adequate market interest, LBBW is still trying to find a buyer. However, it remains 
doubtful whether the sales will succeed before 31 December 2013, if at all. In such a 
case, the LBBW Decision stipulates that the Commission may install a divestiture 
trustee to take over the sales processes while the costs of that trustee would be borne by 
LBBW. 
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(21) By letter of 29 September 2011, the Monitoring Trustee – overseeing the compliance 
with the LBBW Decision – indicated that the sale of LBBW's stakes in Universal and 
National Suisse could be a means to address competition distortions. Germany later 
proposed the same alternative in light of the impossibility to sell Zweite and Dritte. 
Germany requests that those sales should be considered for the purpose of addressing 
competition distortions.   

(22) Germany made the following observation in relation to the complaint: 

• The governance of LBBW is already equivalent to that of a private company. The 
functions of the general assembly and its supervisory board are also equivalent to 
a joint-stock company. Furthermore, executive board members take decisions 
without outside instructions and half of supervisory board members designated by 
the owners are independent. 

• On the issue of raising capital, Germany argued that the decisive question would 
be whether owners are ready to provide capital, not the legal form of the company. 
Moreover, a public law company such as LBBW would have many forms of 
issuing capital.  

• The application of the wind-down law is subject to German restructuring law and 
would therefore apply independently of the company's legal form, including the 
bail-in of financial instruments.   

• Banking consolidation would be possible regardless of a bank's legal form, and it 
is not clear which legal form is most suitable. As regards consolidation among 
Landesbanken, the current legal form of LBBW would be the most appropriate.  

(23) Germany provides the following commitments to ensure compliance with the aims of 
the corporate governance provisions and the divestiture requirements emanating from 
the LBBW Decision as well as for addressing the inability to complete the sales of 
Zweite and Dritte which were required by the SachsenLB Decision: 

1. Extension of the independent chairmanship of the supervisory board: 
Following the end of the current term of office, the chairmanship of the LBBW 
supervisory board will continue to be occupied by one of the supervisory board's 
independent members (external expert).  

2. Increase in the number of independent supervisory board members: The 
number of independent supervisory board members will be increased at the 
earliest opportunity, but no later than the next term of office (beginning in the 
second quarter of 2015), from the current seven members to eight members in 
future (including the chairman). 

3. Annual review: Germany will submit an annual report up to the end of the 
2020 financial year on the fulfilment of commitments 1 and 2. LBBW will 
instruct the respective LBBW group auditor to do this in the context of drawing 
up the report on the annual accounts.  

4. Disposal of [...] and/or LBBW CZ: If [...] and/or LBBW CZ cannot be sold by 
the end of 2013 (signing), LBBW agrees, in so far as this is legally enforceable, to 
begin the wind down (i.e. not taking on any new business) of the shareholdings 
from 2014 (or in the case of […]), and asks the Commission as a precaution to 
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take a decision on appointing a divestiture trustee who will be given the exclusive 
right and authority to sell LBBW's corresponding shareholdings - in their entirety, 
if possible, or in parts - within [...]. The divestiture trustee will be appointed by 
LBBW following the Commission's endorsement, and will work on behalf of the 
Commission. In cases of uncertainty, only the Commission can give him 
instructions. In addition, the divestiture trustee has the right to appoint advisers for 
the sales process, if necessary. LBBW will bear the required and documented 
costs for the divestiture trustee and the disposal process.  

5. Germany confirms the sale of Universal-Investment-Gesellschaft mbH 
(Universal) and Schweizerische National-Versicherungs-Gesellschaft (National 
Suisse).  

IV. Assessment 
(24) The Commission may approve an amendment to a restructuring decision so long as that 

modification is equivalent in terms of ensuring the compatibility of the aid and does not 
entail any additional State aid.3 

LBBW Decision 
(25) First, as regards the conversion of LBBW into a joint-stock company, in recital (84) of 

the LBBW Decision the Commission notes that the restructuring plan foresees 
fundamental changes to the legal status and corporate governance of LBBW. Those 
changes were to be made for reasons of restoring viability, in that LBBW would be less 
exposed to improper influence by its public shareholders and better corporate 
governance would be ensured. Recital (85) observes that, as a result of the changes 
foreseen in the commitments, LBBW would no longer differ from its competitors as 
regards corporate governance and there would be sufficient safeguards to prevent 
business decisions being determined by non-economic considerations. Finally, in recital 
(87) the Commission observes that to provide some finality to those changes in 
corporate governance, LBBW would be converted from a public entity into a public 
limited company. 

(26) By its notification, Germany seeks to have the LBBW Decision amended so that LBBW 
would no longer be required to convert into a joint-stock company. Instead, Germany 
commits that the seats of the owners allocated to independent board members will be 
increased from 7 to 8, so that the number of independent board members on LBBW's 
board will be more than one-third of the total. In addition, the chairman of the board 
will remain independent beyond the end of the restructuring period.  

(27) The Commission further notes that the existing and proposed corporate governance 
measures listed in recital (10) will continue to apply after the restructuring period and 
that Germany has agreed to a monitoring mechanism until 2020, thus going beyond the 
end of the current restructuring period. In that regard, the Commission notes the results 
of the study conducted by an independent expert certifying that the current state of 

                                                            
3  Cf. Community Guidelines on State Aid for Rescuing and Restructuring Firms in Difficulty, OJ C 244, 

1.10.2004, p. 9, section 3.2.3; Decision of 21 December 2010 in case MC 8/2009 WestImmo, not yet 
published in the OJ; Decision of 22 December 2012 in case MC11/2009, KBC, OJ C 38, 11.02.2012, p. 1; 
Decision of 30 March 2012 in case MC7/2009, Commerzbank, OJ C 177, 20.06.2012, p. 20. 
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LBBW's corporate governance is equivalent to that of the corporate governance of stock 
holding companies. It is because of that equivalence that the departure from the original 
commitment can be accepted. 

(28) The Commission considers unfounded the arguments brought forward by the 
complainant insisting on LBBW's conversion into a joint-stock company. Firstly, on the 
need for the conversion, the Commission notes that LBBW faces similar corporate 
governance constraints to a private joint-stock company, even if LBBW is not converted 
into a joint-stock company. For instance, LBBW has redefined the roles of its general 
assembly and supervisory board, so that they are similar to those of a joint-stock 
company, and it has introduced a substantial number of independent supervisory board 
members to its board. Its owners are also not allowed to give instructions to the 
executive board. 

(29) As regards the complainant's second argument on the increased ability of a joint-stock 
company to raise capital, the Commission notes that the ability of a company to raise 
capital does not depend, in the first place, on its legal form, but on the attractiveness of 
the company's capital to outside investors and willingness of its owner to seek outside 
capital. Indeed, there are cases of silent participations in Landesbanken being 
"hardened" to make them compatible with the Basel III regime4. In any event, the 
Commission notes that this issue did not feature in any way in the LBBW Decision.  

(30) Thirdly, on the application of legal wind-down instruments for financial companies the 
Commission concludes, on basis of the information received from Germany, that the 
wind-down law can be applied to all credit institutions in Germany, regardless of their 
legal form. It also observes that bail-in is possible for Landesbanken. 

(31) Finally, the Commission does not consider relevant the argument of the complainant 
that further banking sector consolidation is impeded by the fact that LBBW is a 
Landesbank. Further financial sector consolidation was not an objective of the LBBW 
Decision. Moreover, the financial sector in Germany is populated with banks having 
different legal structures. As such, while a change of the legal structure of LBBW might 
facilitate its consolidation with other companies sharing the same legal structure, it 
could make it more difficult with respect to other banks whose legal structure would 
differ from of LBBW if it were to become a joint-stock company.  

(32) In light of the above, the Commission concludes that the new commitments from 
Germany on corporate governance ensure that there is no improper influence by 
LBBW's public shareholders and that LBBW does in essence not differ from its 
competitors as regards its corporate governance structure. Moreover, the corporate 
governance structures in place should continue to ensure that business decisions will be 
determined by economic and business considerations, instead of other factors. The 
substitution of commitments continues to ensure LBBW's restoration of viability in line 
with the LBBW Decision.  

(33) Second, as a measure to address potential distortions of competition, recital (103) of the 
LBBW Decision notes that Germany would ensure that LBBW undertakes certain 
divestments, including divesting itself of its stakes in [...] and LBBW CZ. Paragraph 8 

                                                            
4  By improving the quality of the capital and making it eligible for core tier 1, see, e.g., decision of 

25.7.2012 in case SA 34381 NordLB, OJ C 138, 17.05.2013, p. 3. 
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of recital (38) of the LBBW Decision explains that if any of the entities referred to in 
that recital cannot be sold by the specified date, the Commission may provide in a 
separate decision that the relevant entity would be sold by a divestiture trustee. 

(34) Germany claims a lack of adequate market interest in [...] and LBBW CZ which has 
meant that those entities have not yet been sold by LBBW. While LBBW will continue 
to attempt to sell those entities, if a sale is not possible by the specified date of 31 
December 2013, Germany states that [...] and LBBW CZ will be wound down, in so far 
as it is legally enforceable to do so, (in the case of […]), which implies that no new 
business will be undertaken. Germany also requests the appointment of a divestiture 
trustee for those purposes that can exclusively decide on all aspects of the wind-down or 
sale and can receive all required authorisations from LBBW required for selling both 
entities [...], in whole or in parts. That possibility was already foreseen in the LBBW 
Decision.  

(35) If a divestiture trustee is appointed, the original commitment recorded in the LBBW 
Decision need not be altered since that purpose of that commitment would remain 
fulfilled if the companies are not sold but wound down, as that process ensures that they 
are taken out of the market.  

(36) In light of the above, the Commission concludes that the commitments regarding the 
divestments of [...] and LBBW CZ proposed by Germany have been implemented in 
line with the detailed arrangements foreseen in the LBBW Decision and addresses any 
relevant competition distortions as regards [...] and LBBW CZ.  

SachsenLB Decision 
(37) Recital (123) of the SachsenLB Decision identifies the sale of the Zweite and Dritte as 

compensatory measures for addressing competition distortions resulting from the grant 
of State aid. Germany has explained that LBBW is not able to sell Zweite and Dritte for 
external reasons. The commitment can therefore not be fulfilled.  

(38) However, the Commission notes that LBBW has implemented additional measures for 
addressing competition distortions, namely the sale of its stakes in Universal and 
National Suisse. Given that those measures had been assessed by the Monitoring 
Trustee as measures addressing competition distortions prior to their sale, the 
Commission accepts to consider them for that purpose.  

(39) The proposed measures are apt to address competition distortions, because Universal 
and National Suisse are active at or close to LBBW's core market in Germany. In 
addition, their size and importance compensate for the non-fulfilment of the 
commitment recorded in the SachsenLB Decision. Those sales are therefore adequate to 
replace the originally required sales of Zweite and Dritte.  

Conclusion 
(40) In sum, the proposed commitments are sufficient to ensure that the requirements of the 

LBBW Decision and the SachsenLB Decision are sufficiently addressed. They are 
therefore apt to replace the original commitments. 

(41) The proposed alternative commitments also do not impede the implementation of other 
commitments under the original decision. The change of commitments also has no 
impact on burden-sharing.  
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(42) In conclusion, the replacement of the original commitments by the new commitments 
does not alter the compatibility of the aid with the internal market as approved by the 
SachsenLB Decision and the LBBW Decision.  

V. Decision 
The proposed amendments of the SachsenLB Decision and the LBBW Decision on the 
basis of the abovementioned new commitments - which concern corporate governance 
changes, measures for addressing competition distortions, and alternative measures for 
the sale of some investments - continue to ensure the compatibility of the restructuring 
aid granted by Germany which was approved in those decisions. The Commission 
therefore raises no objections to the proposed amendment of the commitments.  
 
The Commission further decides in line with point 8 of the commitments enshrined in 
the LBBW decision that [...] and LBBW CZ shall, if not sold by 31 December 2013, be 
divested by a divestiture trustee appointed by LBBW following the endorsement by the 
Commission's services of the nominated divestiture trustee.  
 
If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, you 
will be deemed to agree to the disclosure to third parties and to the publication of the 
full text of the letter in the authentic language on the Internet site: 
 

http://ec.europa.eu/competition/elojade/isef/index.cfm 

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax No: +32-2-296 12 42 

 
Yours faithfully, 

For the Commission 
 
 
 
 

Joaquín ALMUNIA 
Vice-President 

http://ec.europa.eu/competition/elojade/isef/index.cfm

	• The conversion of LBBW into a joint-stock company is necessary to ensure that the corporate governance framework for LBBW wou
	LBBW Decision
	SachsenLB Decision

