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Subject: State aid SA.34674 (2013/N) – Poland 
Derogation of Article 10c of Directive 2003/87/EC on emission trading – 
free allowances to power generators 

 

Sir,  

 

The Commission wishes to inform you that the aid granted through the scheme on transitional 
free allocation of greenhouse gas emission allowances within the meaning of Directive 
2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a 
scheme for greenhouse gas emission allowance trading within the EU and amending Council 
Directive 96/61/EC, as amended by Directive 2009/29/EC of the European Parliament and of 
the Council of 23 April 2009 (hereinafter jointly referred to as the "ETS Directive") is 
compatible with the internal market. Consequently, in accordance with Article 107(3)(c) of the 
Treaty on the Functioning of the European Union (hereinafter "TFEU"), the Commission has 
decided not to raise objections to the notified measure.  

1. PROCEDURE 

1. Following pre-notification contacts, Poland notified its proposed measure on 
2 September 2013 by electronic notification, registered by the Commission on the same 
day. Poland submitted additional information on 6 December 2013. 
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2. DESCRIPTION 

2.1. Background and objective 

2. Article 10c of the ETS Directive allows Member States whose electricity systems meet 
certain criteria to provide for the allocation of emission allowances free of charge to 
installations for electricity production in operation by 31 December 2008 or for which 
the investment process was physically initiated by the same date, for a transitional 
period, from 2013 until 2019.  

3. Member States which pursue this option must fulfil certain conditions in relation to the 
modernisation of their energy system (including retrofitting and upgrading of the 
infrastructure, introduction of clean technologies and diversification of their energy mix 
and sources of supply). In particular, in exchange for granting free allowances to power 
generators, such Member States have to present a national investment plan setting out the 
investments undertaken by the recipients of the free allowances or by other operators of 
an amount at least equal to the value of the corresponding emission allowances allocated 
for free.  

4. On 30 September 2011 Poland submitted to the Commission the National Investment 
Plan (the "national plan") which sets out eligible investments that may take place to 
modernise electricity generation during the period of transitional allocation of free 
allowances. Poland also formally notified its intention to make use of the option 
provided by Article 10c of the ETS Directive under Article 108(3) of the TFEU. 

5. By decision of 13 July 2012 (the "Decision")1, the Commission decided not to raise 
objections to the Polish application to transitionally allocate allowances free of charge to 
installations for electricity production in the period 2013-2019, but nonetheless rejected 
some aspects thereof pursuant to Article 10c(6) of the ETS Directive. In particular, 
Annex III to the Decision lists 30 investments which the Commission found ineligible. 
Therefore, when notifying the aid pursuant to Article 108(3) of the TFEU, Poland 
submitted a revised national plan which no longer contains the said investments. 
Furthermore, in recital 29 of that Decision, the Commission reminded Poland that it 
cannot put into effect the planned aid measures until the Commission has adopted a final 
decision that the state aid involved is compatible with the internal market.  

2.2. Main features of the aid scheme 

6. The Polish authorities consider that the fuel mix used in the electricity generation 
segment in Poland is rather homogenous and mostly hard coal- and lignite based. Coal is 
used to produce more than 90% of the domestically generated electricity.  

                                                           
1  C(2012) 4609 final. 
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7. Poland's national plan approved on 27 September 2011 and covering the period until 
2019, attempts to address this situation by increasing (1) low-carbon energy production 
from biomass; (2) power production from renewable sources and combined heat/power 
production; and (3) by expanding the distribution network which is necessary to enable 
inclusion of new energy sources in distributed generation, in particular those based on 
renewable sources.  

8. According to the Polish authorities, the use of Article 10c of the ETS Directive and the 
allocation of free allowances would allow the country to meet these objectives and more 
generally to speed up the modernisation of its energy sector. Accordingly, Poland 
envisages that it would allocate free emission allowances to operators which commit to 
undertake investments for the modernisation of its electricity generation system, 
provided such investments comply with all of the following criteria: 

− the investment shall directly or indirectly and cost-efficiently reduce greenhouse gas 
emissions; 

− the investment conforms to the National Investment Plan until 2020 passed on 
27 September 2011; 

− the investment complies with the relevant EU legislation. The investment must not 
strengthen the dominant position of the operator in the market nor cause an unjustified 
distortion of competition; 

− the investment is an addition to investments which Poland has to perform in order to 
achieve other objectives or fulfil legal requirements arising from EU legislation. The 
investment must not increase the total capacity of electrical energy production in 
Poland in the period from 2013–2019; 

− the investment shall diversify the energy and supply sources for electrical energy 
production and shall reduce the greenhouse gas emissions from energy production; 

− the investment shall remain economically sustainable also after 2019, except for 
investments in testing new technologies; and 

− the market value of the free emission allowances applied for is equivalent to or lower 
than the cost of the investment to be performed according to the application. 

9. The projects were chosen on the basis of an open, transparent and non-discriminatory, 
tender. Among the projects chosen, and as an example, are included several new gas-
fuelled and biomass plants, investments for the modernisation of the electricity system 
and cogeneration units. 

10. Based on a monitoring and enforcement mechanism which shall be put in place after the 
adoption of this decision through the amended Act on the scheme for greenhouse gas 
emission allowance trading and in accordance with Article 10c(1) of the ETS Directive, 
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Poland proposes to only issue the allowances to the operator once the latter has 
demonstrated in a report due by 15 February of each year to the satisfaction of the 
competent authority that an eligible investment from the national plan of a value 
equivalent to the free allowances has indeed been carried out in previous years. The 
same allocation and monitoring mechanism shall apply for operators who are eligible for 
free allowances but they did not specify any investment in the national plan or who have 
insufficient declared costs of investment on the condition that they finance PSE or Gaz 
System infrastructure investments (see recitals 17 and 28 below). Allowances that will 
not be handed out to the beneficiaries will, in accordance with Article 10(1) and (4) of 
the EU ETS Directive, be auctioned.  

11. Operators which carry out investments shall submit verified annual substantive and 
financial statements on the implementation of investments for a given reporting period to 
the minister of environment. The minister of environment, in agreement with the 
minister of economy, will assess the eligibility of capital expenditure specified in the 
substantive and financial statements for balancing against allowances free of charge. The 
minister of environment, in agreement with the minister of economy, will prepare a 
report on implementation of investment tasks included in the national plan, covering 
capital expenditure incurred by entities implementing investment tasks, which served to 
balance the values of allocated emission allowances. This report will be submitted 
annually to the European Commission (until 31 January each year). 

2.3. Scope of the notification, legal basis, granting authority 

12. The measure subject to this notification concerns the funding of investments in the 
modernisation of electricity generation installations through the free allocation of 
greenhouse gas emission allowances to electricity generation installations, with the aim 
to reduce greenhouse gas emissions and to modernise Poland's electricity generation 
system.  

13. The primary legislative instrument is the Act on the scheme for greenhouse gas emission 
allowance trading whose latest amendment concerning the mechanism of the allocation 
of free allowances was adopted on 14 August 2012 and shall enter into force once the 
European Commission approves the aid scheme. 

14. The granting authority, as well as the institution responsible for monitoring and 
enforcing the measure, is the Ministry of Environment of Poland.  

2.4. Beneficiary, form of the aid, aid intensity 

15. The state aid takes the form of free allocation of emission allowances within the meaning 
of Article 10c of the EU ETS Directive. In order to obtain allowances free of charge for a 
specific year, the generator (or group of companies) has to provide evidence that 
expenditure has been made on projects covered by the national plan. 
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16. Poland explained that, in June 2010, the Ministry of the Environment, the Ministry of 
Economy and the Ministry of Treasury with the support of external consultants began 
obtaining data on the possible participants of the derogation under the ETS Directive on 
the basis of surveys which finally covered approximately 300 installations covered by 
the EU ETS and investments which potentially satisfied the criteria to be applied in the 
national plan. After the first round of surveys, investments put forward were 
preliminarily assessed and the results were provided to investors. Part of those 
investments did not satisfy the criteria set out in Annex V of the Guidance document on 
the optional application of Article 10c of Directive 2003/87/EC"2 (hereinafter "the 
Communication"). These were mainly investments which did not directly or indirectly 
contribute to reducing CO2 emissions. In the second round of surveys, most of the 
investments put forward satisfied all the criteria set out in the Communication. The list 
of 347 eligible investments finally included in the Polish national plan is publicly 
available3. 

17. According to the Polish application, if the selected investments cannot be carried out by 
the beneficiary of the free allowances, it would be possible to co-finance investments as 
part of transmission systems, which will be carried out by the domestic electricity and 
gas transmission system operators PSE (electricity) or Gaz-System (gas). Electricity 
generators receiving free allowances or their company group will be able to conclude a 
framework agreement with PSE or Gaz-System, determining in the annexes for 
individual years the amount of verified expenditures which they will finance in a given 
year in exchange for the right to use the expenditure made on the investments in the 
national plan for settlements and return these resources in 2, 4 or 10 years, together with 
agreed interest. Network operators will submit activity and financial reports on progress 
made in implementing the investments set out in the national plan, together with 
evidence demonstrating that electricity generators have provided resources for the 
implementation. The granting authority shall issue the allowances to such investors only 
on the basis of such verified report of the system operator. Poland puts forward that this 
system was set up in accordance with recital 43 of the Communication under which 
operators of transmission and distribution systems may carry out investments set out in 
the national plan. 

18. At its inception, in 2013, the total of free allowances will not exceed 70 per cent of the 
verified greenhouse gases emissions in the period 2005-2007 from electricity 
installations for the amount corresponding to the gross final national consumption of 
Poland. The total of transitional free allowances is then planned to be steadily decreased 
each year, with free allowances being thus phased out completely in 2020. The quantity 
of transitional free emission allowances will be deducted from the quantity of allowances 
that Poland will auction. 

                                                           
2 OJ C 99, 31.03.2011, p. 3 
3  The investments finally included in Poland's national plan can be found at the following address: 

http://www.mos.gov.pl/artykul/7_aktualnosci/21353_bezplatne_uprawnienia_do_emisji_co2_dla_energe
tyki.html  

http://www.mos.gov.pl/artykul/7_aktualnosci/21353_bezplatne_uprawnienia_do_emisji_co2_dla_energetyki.html
http://www.mos.gov.pl/artykul/7_aktualnosci/21353_bezplatne_uprawnienia_do_emisji_co2_dla_energetyki.html
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19. As notified by the Polish authorities, the total market value of the free emission 
allowances allocated is estimated to be approximately EUR 7,406 million over period 1 
January 2013 to 31 December 2019. This value corresponds to 404.6 million tons of 
CO2. The market value will be defined ex ante for the whole duration of the scheme. In 
order to establish the value of free emission allowances granted under Article, Poland 
uses in its application the methodology used to determine the values set out in Annex VI 
to the Communication, indexed to the price level in 2010. The value of submitted 
investments should are also expressed at the price level of 2010. 

3. ASSESSMENT  

3.1. State aid within the meaning of Article 107(1) of the TFEU 

20. State aid is defined in Article 107(1) TFEU as any aid granted by a Member State or 
through State resources in any form whatsoever, which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods in so 
far as it affects trade between Member States. 

21. As indicated in the Guidelines on certain State aid measures in the context of the 
greenhouse gas emission allowance trading scheme (hereinafter "the ETS Guidelines"),4 
in particular point 3, the allocation of optional transitional free allowances in the 
electricity sector in the context of implementing the ETS Directive by eligible Member 
States may involve State aid within the meaning of Article 107(1) of the TFEU and, in 
accordance with Article 108 of the TFEU, must be notified to and may not be put into 
effect until it is approved by the Commission. 

22. In the case at hand, the notified measure is imputable to Poland as it results from acts of 
government making use of the derogation allowed, but not required, by Article 10c of the 
ETS Directive.5 The granting of free allowances to the planned beneficiaries foregoes 
State resources which would accrue to Poland if the allowances were auctioned. 
Meanwhile, the beneficiaries of the free allowances are relieved of the costs of buying 
the necessary allowances, thereby obtaining an economic advantage.  

23. Furthermore, the advantage is selective since only a limited number of beneficiaries 
(who undertake to carry out the modernisation investments) meeting the conditions set 
out in the Act on the scheme for greenhouse gas emission allowance trading and selected 
by the government are entitled to it, unlike other undertakings active in the electricity or 
other economic sectors covered by the EU ETS. As the beneficiaries are active in the 
supply of electricity, which is a market open to competition in Poland and involving 
trade flows between Poland and other Member States, the measure distorts or threatens 
to distort competition and is liable to affect trade between Member States. 

                                                           
4  OJ C 158/4, 5.6.2012 
5  See also the Court judgments on the Stardust Marine case (T-360/04), Sandra Puffer (C-460/07) and 

Deutsche Bahn (T-351/02). 
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24. Accordingly, the Commission concludes that the notified measure constitutes State aid 
within the meaning of Article 107(1) of the TFEU. 

3.2. Lawfulness of the aid  

25. The Polish authorities confirmed to the Commission that the aid under this scheme will 
be granted only after its approval by the Commission. By notifying the measure before 
its implementation, the Polish authorities have fulfilled their obligation according to 
Article 108(3) of the TFEU. 

3.3. Compatibility of the aid 

26. The Commission has assessed the compatibility of the notified measure according to 
Article 107(3)(c) of the TFEU and in light of the ETS Guidelines. 

3.3.1. Incentive effect, eligible costs and aid intensity 

27. Pursuant to Article 40 of the ETS Guidelines the aid is deemed to have an incentive 
effect for investments undertaken as from 25 June 2009 (hereinafter the cut-off date). 
According to the national plan notified by the Polish authorities, all investments listed in 
the notified national plan have been or will be undertaken after 25 June 2009. The 
requirement that the state aid has an incentive effect is therefore fulfilled. 

28. The Polish national plan includes three hundred and forty-seven eligible investments the 
costs of which are limited to the total investment costs (tangible and intangible assets) 
irrespective of operating costs and benefits of the corresponding installation. According 
to the Polish notification, the market value of the free allowances6 shall not exceed the 
total investment costs. The Polish authorities explained that there are company groups 
receiving free allowances which do not have their own investment projects as well as 
company groups which have insufficient declared costs of investments, which could in 
theory lead to windfall profits being earned. Nonetheless, the monitoring and 
enforcement mechanism proposed by Poland and described at recitals 10 et seq. ensures 
that the allowances allocated under Article 10c are clearly mirrored by the investments in 
the modernisation of the electricity generation sector, insofar Poland shall only grant free 
allowances to companies without investments in the national plan and to company 
groups with insufficient declared costs of investment if they finance PSE or Gaz System 
infrastructure investments. Therefore the aid does not exceed 100% of the eligible costs, 
in keeping with the ETS Guidelines.  

29. Consequently the conditions as to incentive effect, eligible costs and aid intensity laid 
down in points 40, 41 and 42 of the ETS Guidelines are met. 

                                                           
6  Calculated in accordance with the Commission Communication of 29 March 2011 on guidance on the 

methodology to transitionally allocate free allowances to installations in respect of electricity production 
pursuant to Article 10c(3) of Directive 2003/84/EC, C(2011) 1983 final, 29.03.2011 
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3.3.2. Assessment of the criteria under point 40 (a) to (d) of the ETS Guidelines 
relating to the methodology, the common interest, the type of investments and 
the total value of allowances allocated 

30. According to point 40 of the ETS Guidelines, state aid involved in transitional and 
optional free allowances for the modernisation of electricity generation and the 
investments included in the national plans, in accordance with Article 10c of the ETS 
Directive, will be considered compatible with the internal market within the meaning of 
Article 107(3)(c) of the TFEU provided that five cumulative conditions are met: (a) the 
transitional free allowance is granted in accordance with the methodology specified in 
the Commission working staff document of 26.05.2010;7 (b) the national plan pursues an 
objective in the common interest; (c) the national plan includes investments in upgrading 
of the infrastructure, in clean technologies and in diversification of their energy mix and 
sources of supply; (d) the market value of free allowances does not exceed the total costs 
for investments undertaken; and (e) the aid does not adversely affect trading conditions 
to an extent contrary to the common interest.  

31. In the remainder of this section, the Commission will look at whether these criteria are 
fulfilled.  

32. The Commission assessed the methodology, the existence of a common interest, the type 
of investments committed and the total value of allowances allocated in its Decision of 
13 July 2012 (see recital 5 above). In that decision, the Commission found as follows: 

− The application of Poland pursuant to Article 10c(5) of the Directive was notified to the 
Commission by letter dated 30 September 2011, registered on 3 October 2011. Upon 
receipt of that application, the Commission noted that the Polish application was 
incomplete and requested additional information from Poland. Poland submitted 
additional relevant information within the meaning of Article 10c(6) of the 
ETS Directive, in order to complete the notified plan, by letter dated 13 January 2012, 
registered on 16 January 2012 in reply to questions from the Commission. Moreover, 
Poland submitted a number of amendments to its application, as well as additional 
relevant information within the meaning of Article 10c(6) of the ETS Directive, by CD-
ROM delivered on 6 July 2012, as announced to the Commission by e-mail dated 
5 July 2012. 

− The Polish application, including the total maximum quantity of allowances of 
404.647.129 proposed to be allocated to installations pursuant to Article 10c over the 
period 2013-2019, has been assessed against the criteria set out in Article 10c of the 
Directive, taking into account the Communication and the Commission Decision of 29 
March 2011 on guidance on the methodology to transitionally allocate free emission 

                                                           
7  OJ C 99, 31.03.2011, p. 3. 
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allowances to installations in respect of electricity production pursuant to Article 
10c(3) of Directive 2003/87/EC8. 

− In accordance with Article 10c(1)(c), in 2006, more than 30% of electricity in Poland 
was produced from a single fossil fuel, and the GDP per capita at market price did not 
exceed 50% of the average GDP per capita at market price of the Union. Poland may 
therefore use the option provided for by Article 10c of the Directive. 

− Together with its application, the Polish authorities provided a list of 145 installations 
for electricity production that it claimed to have been in operation by 31 December 
2008 and 31 installations for electricity production for which the investment process 
was physically initiated by the same date. With regard to the installations for which the 
investment process was physically initiated by 31 December 2008 not listed in any of 
the Annexes to this decision, the Polish authorities could demonstrate, by providing 
substantiated evidence showing that the construction of each installation has indeed 
started before 31 December 2008, that the investment decision was not influenced by 
the option of receiving free allocation of emission allowances. The Commission 
therefore considered the installations not listed in any of the Annexes to the Decision 
and included in the Polish application eligible for receiving allowances free of charge 
pursuant to Article 10c of the Directive. However, for the installations listed in Annex I 
to the Decision, the Polish authorities were not able to substantiate that it fulfils the 
eligibility criteria pursuant to Article 10c(1) and it therefore could not be accepted. 

− Furthermore, with regard to the allocation of emission allowances pursuant to Article 
10c of the ETS Directive, allocations to installations listed in Annex II to the Decision 
have not been found in compliance with the requirements of Article 10c(3) of the 
ETS Directive and Article 1 of Commission Decision of 29 March 2011 on guidance on 
the methodology to transitionally allocate free emission allowances to installations in 
respect of electricity production pursuant to Article 10c(3) of Directive 2003/87/EC. 

− As part of its national plan, Poland has proposed investments in retrofitting and 
upgrading of the infrastructure, clean technologies, and diversification of the energy 
mix and sources of supply. However the Commission considered the proposed 
investments listed in Annex III to the Decision not compatible with the requirements 
of Article 10c(1) of the ETS Directive and thus not eligible for being financed by the 
value of the allowances allocated pursuant to Article 10c of the ETS Directive insofar 
they did not appear to contribute to the modernisation of the sector. Nonetheless, 
Poland confirmed that all investments in the national plan not listed in Annex III to the 
Decision have been undertaken from 25 June 2009 or will be undertaken in the future. 
They comply with the requirements of Article 10c(1) and, with the principles set out in 
point 23 of the Communication. Therefore they are eligible for being financed by the 
value of the allowances allocated pursuant to Article 10c.  

− The Commission has also examined the provisions with regard to monitoring and 
enforcement as regards the intended investments. In particular, Poland proposes to only 

                                                           
8 C(2011) 1983 final 
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issue the allowances to the operator once the latter has demonstrated in a report due by 
15 February of each year to the satisfaction of the competent authority that an eligible 
investment from the national plan of a value equivalent to the free allowances has 
indeed been carried out in previous years. Allowances will be issued no later than 
31st December 2019 unless the national plan foresees that the investment should take 
place thereafter or the investment is delayed. Allowances cannot be issued later than 
28 February 2020. Allowances not issued to the operator will, in accordance with 
Article 10(1) and (4) of the ETS Directive, be auctioned. 

− In order to establish that the value of free emission allowances granted under Article 
10c of the ETS Directive, Poland uses in its application the methodology used to 
determine the values set out in  Annex VI to the Communication, indexed to the price 
level in 2010. The value of submitted investments should also be expressed at the price 
level of 2010. 

− An operator that does not carry out an investment included in the national plan may 
nevertheless receive allowances provided they at least partly finance another 
investment carried out by the PSE Operator or the Gas System Operator, including 
entities within their capital groups, through an investment bond system. In order to 
receive the allowances, they will be required to provide evidence of expenses incurred 
by the PSE Operator or the Gas System Operator and to purchase corresponding bonds. 

− The mechanism proposed by Poland allows close monitoring and effective enforcement 
of the national plan and ensures that the allowances allocated under Article 10c of the 
ETS Directive are clearly mirrored by investments in the modernisation of the 
electricity generation sector. Investments are subject to the competent authority's 
scrutiny and proper reporting to the Commission in accordance with Article 10c(1) and 
(4) is foreseen. Therefore, the Commission considered the provisions with regard to 
monitoring and enforcement sufficient to ensure proper execution of the investments 
identified in the national plan. 

− In the Decision, the Commission further took the view that the allocation of free 
allowances as proposed by Poland in its application does not result in undue distortions 
of competition within the meaning of Article 10c(5)(e) of the ETS Directive as it is 
consistent, in particular, with points 11, 44 and 58 of the Communication. However, the 
scheme set out in the application must be implemented in accordance with Directive 
2003/87/EC and with other relevant provisions of Union law including Directive 
2001/42/EC. In accordance with Article 10c(2) of the ETS Directive, Poland may 
reduce the total transitional free allocation provided in the application or decide to give 
transitional free allocation pursuant to Article 10c of the ETS Directive for a period 
shorter than 2013-2019 provided that no inconsistency with the ETS Directive or other 
Union law is thereby created. It is also without prejudice to measures taken at national 
level, in compliance with Union law relating to the national energy policy and to the 
right of Member States to determine the conditions for exploiting its energy resources, 
its choice between different energy sources and the general structure of its energy 
supply.  
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33. For the reasons above, the Commission concluded in its Decision of 13 July 2012 that 
the criteria listed under points (i) to (iv) of Article 10c(5) of the ETS Directive were met 
on certain conditions mentioned above.  

34. Accordingly, in the light of the above and for the reasons explained in its Decision 
of 13 July 2012, the Commission considers that the methodology used to calculate the 
value of transitional free emission allowances, the common interest pursued through 
their allocation, the type of investments included in the projects and the overall value of 
emission allowances are in line with the requirements set in the ETS Directive to justify 
the use of State aid. The conditions set out under point 40 (a) to (d) of the ETS 
Guidelines are therefore complied with. 

3.3.3. Potential distortions of competition and trade 

35. In line with Article 107(3)c) TFEU, and pursuant to point 40 (e) of the ETS Guidelines, 
the Commission needs to consider whether the notified measure does not adversely 
affect trading conditions to an extent contrary to the common interest, in particular where 
aid is concentrated on a limited number of beneficiaries or where the aid is likely to 
reinforce the beneficiaries' market position.  

36. The Commission notes that, in general, the mechanism of allocating emission allowances 
favours existing undertakings in the energy generation sector in due proportion to their 
electricity generation from fossil fuels. Accordingly, those undertakings which already 
have a significant market presence through fossil fuels are likely to get a higher number 
of allowances. The distortive nature of the allocation must, therefore and especially, take 
into account the pre-existing market structure and the degree to which the national plan, 
by using the investments made possible through the allocation of allowances, alters it, 
preferably leading to a path towards a more pro-competitive environment.  

37. As shown by tables 1 and 2 below9, the biggest expected increments on market shares 
between 2011 and 2020 resulting from the implementation of the National Plan arise for 
producers which are not among the five most important ones at present in Poland. At the 
same time, the limitation of the market shares of the three main electricity generators by 
2020 is envisaged by the Polish authorities, in particular, by seeking to ensure that the 
market shares of the main electricity generator, the PGE group, will not increase or even 
slightly decline from 37.7% (2011) to 33.4% (2020). This indicates that the 
implementation of the National Plan should not lead to the reinforcement or 
consolidation of the main beneficiaries’ position on the market. 

Table 1: Market share in electricity generation in 2011 
 

                                                           
9 Estimates of the national breakdown of capacity and electricity generation in Poland in 2020 have been taken 
from the study "Polish Energy Policy until 2030 (PEP 2009)". See in particular its sections Forecast of fuel and 
energy consumption to 2030 (http://www.mg.gov.pl/files/upload/8134/Appendix2.pdf) and the Updated forecast 
fuel and energy consumption to 2030 
(http://www.mg.gov.pl/files/upload/11099/ARE%20MG_2011_Raport_koncowy_01_09_2011.pdf) 

http://www.mg.gov.pl/files/upload/8134/Appendix2.pdf
http://www.mg.gov.pl/files/upload/11099/ARE%20MG_2011_Raport_koncowy_01_09_2011.pdf
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Producers Participation share 
2011 (%) 

Participation share 
2011 (TWh) 

PGE 37.70% 61.7 
TAURON 14.70% 24.4 
EDF 9.90% 16.2 
ENEA 7.70% 12.6 
PAK 6.80% 11.2 
GDF  5.20% 8.5 
ENERGA 2.80% 4.7 
PGNIG 2.70% 4.4 
DALKIA 1.50% 2.5 

ČEZ 1.30% 2.2 

PKN ORLEN 1.20% 2.0 

FORTUM 0.50% 0.8 
Kulczyk Investments 0.40% 0.6 
ZAP 0.40% 0.6 
SEJ 0.40% 0.6 
KGHM 0.20% 0.4 

Other producers (<0.4%) 6.6% 10.8 

Total 100.00% 163.8 

  Source: Polish authorities 
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Table 2: Estimated market share in electricity generation in 2020 

Producers Participation share 
2020 (%) 

Participation share 
2020(TWh) 

PGE 33.40% 59.2 
TAURON 14.70% 26.1 
ENEA 8.30% 14.6 
EDF 8.00% 14.2 
GDF 7.60% 13.5 
PAK  5.10% 9.0 
ENERGA 3.00% 5.2 
Kulczyk Investments 2.60% 4.6 
PGNIG 1.90% 3.4 
PKM ORLEN 1.90% 3.4 
FORTUM 1.90% 3.4 
DALKIA 1.50% 2.6 
KGHM 1.40% 2.4 

ČEZ 1.30% 2.3 

ZAP 1.10% 1.9 
SEJ 0.40% 0.6 

Other producers (<0.4%) 5.9% 10.4 

Total 100.00% 176.8 
       Source: Polish authorities 

38. The primary aim of the Polish national plan is to stimulate and support financing of 
investments leading to cost-effective reduction of emissions in the energy generating 
sector – modernization of electricity generation. The value of planned investments is 
almost four times higher than the value of free allocation of allowances. Moreover, 
despite the fact that the allocation of allowances to the investments proposed by the PGE 
Group represents the largest share of the value of allowances allocated (approximately 
56%), the overall aid intensity of the group's planned investments is […]% leaving more 
than […]% of the PGE Group's total investment costs to be financed by means other than 
the free allowances. It follows that the PGE Group receives allowances well below the 
level of investments planned to be undertaken. 

Table 1: Aid intensities by company groups and planned investments of the three largest 
electricity generating groups in Poland 

Group of companies and operator 

Value of 
investments 

(EUR 
million) 

Value of 
allowances 

allocated (EUR 
million) 

Aid 
intensity 

(%) 

PGE Group […] 2 696 […] 
TAURON Group […] 1 257 […] 
EDF Group […] 652 […] 
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T O T A L (including other company 
groups) […] 7 406 […] 

39. On the other hand, the consultations with stakeholders, the procedure followed for 
selecting projects supported through the allocation of emission allowances, the limitation 
of their number, and the open tender for selecting the beneficiaries on the basis of pre-
established objective, transparent and common criteria referred to at recitals 9 and 16 
above mitigate the distortive nature of the scheme. In addition, specific provisions allow 
for the replacement of less efficient generation capacity thus preventing the 
reinforcement of company groups having the strongest market positions. In particular, 
the obligation to shut down capacity in an amount corresponding to newly installed 
capacity (de-commissioning) is imposed on operators by the Polish measure. If, based on 
reports on completion of investment tasks submitted by the operator, investments 
included in the national plan lead to increased electricity generation capacity, the less 
efficient capacities will, respectively, be withdrawn from operation. Poland confirmed 
that the capacity balance will be controlled at the national level and reported to the 
Commission as part of annual reports on implementation of the national plan. 

40. The National Plan, through many of the investment projects eligible for being financed 
through the allocation of emission allowances, aims at developing a higher share of 
renewable energy production and a more varied energy mix. In particular by 2020, the 
installed electrical power output from coal and lignite-fired sources is expected to fall to 
28,854 MW from the current 31,375 MW. At the same time, installed electrical power 
output from renewable sources is expected to grow as follows10: 

•   wind power stations: from 2,645 MW to around 6,650 MW; 
•   hydroelectric power stations: from approximately 966 MW to around 1,152 MW; 

  
•   solar (photovoltaic) power stations: from approximately 1.3 MW to around 3.0 MW; 
•   biogas sources: from approximately 136 MW to around 980 MW; 
•   biomass sources: from 876.1 MW to approximately 1,550 MW. 
 
This foreseeable evolution in the power output from renewable energy sources is 
determined by the fact that, in the National Action Plan of Poland,11 by the year 2020, at 
least 14.94% of the gross final energy consumption shall derive from renewable energy 
sources in Poland which limit is envisaged to be exceeded by 0.85% amounting to 
15.85%.  As seen above, the major portion of electricity from renewables will be 
generated in wind power stations, which will require a reserve in conventional sources, 
primarily in gas (due to its flexibility) because of interrupted generation. Poland showed 
that the projects included in the national plan will enable a considerable increase in the 
share of electricity generation from gas. Hence, the Commission considers that that 

                                                           
10  http://www.mg.gov.pl/files/upload/12326/KPD_KE.pdf 
11  In accordance with the European Parliament and Council Directive 2009/28/EC of 23 April 2009 

http://www.mg.gov.pl/files/upload/12326/KPD_KE.pdf
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measure will be able to bring down the level of reliance on fossil fuel (in particular coal 
and lignite) and will contribute sufficiently to the aim of diversifying energy production. 

41. Finally, perceiving the national plan's impact on a wider electricity market, it is 
important to underline that the Polish power system met UCTE requirements in 1995 and 
it was synchronised with the systems of the continental EU Member States only after this 
year. A few years later, cross-border exports amounted to almost 10 % of the domestic 
consumption, with imports at the level of approx. 2 %. To the contrary, Poland 
explained, that in recent years, the decreasing power reserve (the consequence of 
shutting down the oldest power units and of the increasing domestic demand for 
electricity) has contributed to lower exports and higher imports from other Member 
States. Additionally, the competition between Polish and foreign generators may 
continue to be limited for many years as Polish cross-border interconnections have a 
relatively high thermal capacity, however their utilisation level is relatively lower than 
the cross-border interconnections between other EU Member States. This is due to 
circular flows and the unfavourable configuration of the transmission system, which was 
constructed in a different geopolitical situation, therefore cross-border electricity trading 
between Poland and other Member States is expected to be limited.  

42. For the reasons set out above, the Commission concludes that the positive effects of the 
notified measure offset its negative effects, and that the potential distortions caused by 
the measure do not alter market conditions to such an extent as to be contrary to the 
common interest. 

4. CONCLUSION  

43. In the light of the foregoing, the Commission concludes that the notified aid is 
compatible with the internal market in accordance with Article 107(3)(c) of the TFEU 
and has therefore decided not to raise objections to it. 

44. The Commission reminds the Polish authorities that, in accordance with Article 108(3) 
TFEU, plans to refinance, alter or change this scheme have to be notified to the 
Commission pursuant to provisions of Commission Regulation (EC) No 794/2004 
implementing Council Regulation (EC) No 659/1999 laying down detailed rules for the 
application of Article 93 [now 108] of the TFEU12. 

45. If this letter contains confidential information, which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site:  

                                                           
12  OJ L 140, 30.4. 2004, p.1.  
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http://ec.europa.eu/competition/elojade/isef/index.cfm 
 
Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax No: 32 2 296 12 42 

 
Yours faithfully, 
 
 
 
 

For the Commission 
 
 
 
 
 

Joaquín ALMUNIA 
Vice-PresidentSA.  

http://ec.europa.eu/competition/elojade/isef/index.cfm
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