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Subject: State aid SA.34881 (2013/C) (ex 2013/NN) (ex 2012/CP) – Germany 

Alleged aid to German pharmaceutical companies in financial 
difficulties through the exemption from mandatory rebates  

 
 
Sir,  
 
The Commission wishes to inform Germany that, having examined the information 
supplied by your authorities on the measures referred to above, it has decided to 
initiate the procedure laid down in Article 108(2) of the Treaty on the Functioning of 
the European Union (hereafter "TFEU"). 

1.  PROCEDURE 

(1) On 24 May 2012, the Commission received a complaint from a German 
pharmaceutical company that alleges that the exemption from the 
manufacturer's rebate for pharmaceuticals granted to its competitors under 
German law constitutes state aid. 



 

(2) On 8 June 2012, the Commission submitted a non-confidential version of the 
complaint to the German authorities, asked for comments on the complaint 
and requested additional information. In this letter, the German authorities 
were explicitly asked, in case that in their view the issue does not involve 
unlawful aid, to provide their own summary of the facts, as well as the reasons 
why they do not consider the measure in question to be unlawful aid.  

(3) By letter dated 27 July 2012, Germany provided comments on the complaint 
and submitted the additional information requested. On 24 August 2012, the 
Commission sent a non-confidential version of this reply to the complainant, 
inquiring if the complainant wanted to pursue the matter in the light of the 
explanations provided by Germany. 

(4) The complainant maintained his allegations. By letter dated 26 September 
2012, he provided comments on Germany's arguments. On 21 November 
2012, the Commission submitted the complainant's reply to Germany, on 
which the German authorities commented by letter dated 13 December 2012.  

(5) A meeting with the complainant took place on 6 December 2012. 
 
2.  THE COMPLAINT 
(6) […] 
(7) The complainant alleges that the exemption from the manufacturer's rebate for 

pharmaceuticals granted to its competitors under Section 130a of Book V of 
the German Social Security Code constitutes state aid. 

(8) Furthermore, the complainant alleges that the beneficiaries of the exemption 
are companies in difficulty. According to the complainant the measure has to 
be considered as illegal operating aid since the aid does not meet the legal 
requirements of the Community guidelines on state aid for rescuing and 
restructuring firms in difficulty1 (hereinafter "the R&R Guidelines").  

3.  DESCRIPTION OF THE MEASURE 

(9) The measure under scrutiny consists of a German scheme on the exemption 
from a mandatory rebate on pharmaceutical products. 

3.1   Health insurance system in Germany  

                                                            
1  OJ C 244, 1.10.2004, p. 2. The validity of the R&R Guidelines was initially set until 9 October 

2009. However, the Commission decided to extend their validity first until 9 October 2012 
(Commission Communication concerning the prolongation of the Community Guidelines on State 
aid for Rescuing and Restructuring Firms in Difficulty, OJ C 156, 9.7.2009, p. 3) and then, in the 
context of the state aid modernisation (SAM) initiative, until such time as the R&R Guidelines are 
replaced by new rules on state aid for rescuing and restructuring firms in difficulty (Commission 
communication concerning the prolongation of the application of the Community guidelines on 
State aid for rescuing and restructuring firms in difficulty of 1 October 2004, OJ C 296, 2.10.2012, 
p. 3). 

 



 

(10) Germany has a universal multi-payer system with two main types of health 
insurance. Public sickness funds (Gesetzliche Krankenversicherung) and 
private health insurance (Private Krankenversicherung). 

(11) Public sickness funds: 85-90% of the population is covered by public sickness 
funds. In principle, all salaried employees must have public health insurance. 
Only public officers, self-employed people and employees with a large income 
may opt for the private system. In the public system the premium is set by the 
Federal Ministry of Health based on a fixed set of covered services as 
described in the German Social Law which limits those services to 
"economically viable, sufficient, necessary and meaningful services". The 
premium is not dependent on an individual's health condition, but a percentage 
(currently 15.5%) of salaried income. The public sickness funds receive their 
means primarily from a central health fund (Gesundheitsfonds) administered 
by the federal social insurance authority (Bundesversicherungsamt). The 
central health fund is mainly financed by the mandatory contributions paid by 
the employees. However, the Federal State grants an additional subsidy from 
the public budget. This subsidy amounts to EUR 11.5 billion in 2013. 
According to German law, the public sickness funds must cover their costs by 
their own means, such as the contributions by members and other income in 
the form of State subsidies. Borrowing is not allowed. The level of the 
premiums must be based upon the funding requirements of the public sickness 
funds 

(12) Private health insurance: 10-15% of the population opt for private health 
insurance. This private system is financed exclusively by the premiums paid 
by its members which are based on individual agreements with the insurance 
company defining the set of covered services and the percentage of coverage, 
which depend on the amount of services chosen and the person's risk and age 
of entry into the private system and which are also used to build up savings for 
the rising health costs at higher age as required by law. 

3.2   Legal basis of the exemption in Council Directive 89/105/EEC 

(13) According to Article 4 of Council Directive 89/105/EEC of 21 December 1988 
relating to the transparency of measures regulating the prices of medicinal 
products for human use and their inclusion in the scope of national health 
insurance systems2, the Member States shall ensure that any national measure, 
whether laid down by law, regulation or administrative action, to control the 
prices of medicinal products for human use or to restrict the range of 
medicinal products covered by their national health insurance systems 
complies with the requirements of this Directive.  

(14) Article 4(1) of Directive 89/105/EEC allows the Member States to impose a 
price freeze on all medicinal products or on certain categories of medicinal 
products. 

(15) Article 4(2) of Directive 89/105/EEC states: 

                                                            
2  OJ L 40, 11.2.1989, p. 8-11. 



 

"In exceptional cases, a person who is the holder of a marketing authorization 
for a medicinal product may apply for a derogation from a price freeze if this 
is justified by particular reasons."  

  
 3.3   Exemption from the manufacturer's rebate on pharmaceutical                        
         products under German law 

(16) In general, pharmaceutical undertakings are obliged to grant rebates of up to 
16% of the price for prescription medicines to all providers of healthcare 
insurance, i.e. to public sickness funds as well as to private health insurance 
companies. In order to ensure benefits from cost savings, in 2010 the German 
legislator introduced a price moratorium alongside a substantial increase in the 
manufacturer's rebate (Section 130a of the Social Security Code – Book V3). 
Prices for medicinal products must remain at the 1 August 2009 level until 31 
December 2013.  

(17) The German law provides for a derogation from this mandatory rebate in the 
terms of Article 4(2) of Directive 89/105/EEC (Section 130a, paragraph 4, of 
the Social Security Code – Book V). 

(18) The exemptions are granted by a federal authority, the Federal Office of 
Economics and Export Control (Bundesamt für Wirtschaft und 
Ausfuhrkontrolle, BAFA), on a case-by-case basis.  

(19) According to a BAFA information sheet for undertakings applying for a 
derogation from the mandatory rebate, "particular reasons" within the 
meaning of Article 4(2) of Directive 89/105/EEC are given if the mandatory 
rebate imposes an unreasonable financial burden on the undertaking concerned 
or its business group (if the undertaking in question belongs to a business 
group). An unreasonable financial burden is assumed if the company in 
question is unable to avoid illiquidity through its own resources, contributions 
of its shareholders or other measures.  

(20) Furthermore, an undertaking applying for a derogation from the mandatory 
rebate has to submit a statement declaring that it constitutes a firm in difficulty 
within the meaning of the R&R Guidelines. 

(21) On 26 April 2013, exemptions had been granted for ten pharmaceutical 
companies4, including to direct competitors of the complainant. The following 
table indicates both provisional and final decisions to grant exemption from 
the mandatory rebate. The provisional decision is taken on the basis of the 
actual data available at the time of application until the end of the current 
fiscal year plus maximum 180 days. The final decision is taken retroactively 
after the submission of the audited data for the closed fiscal year. 

                                                            
3  See http://www.gesetze-im-internet.de/sgb_5/__130a.html.  

4   See the list of exemptions granted on the website of BAFA: 
http://www.bafa.de/bafa/de/weitere_aufgaben/herstellerabschlaege/bescheide/ausnahmegenehmigung.pdf. 

http://www.gesetze-im-internet.de/sgb_5/__130a.html
http://www.bafa.de/bafa/de/weitere_aufgaben/herstellerabschlaege/bescheide/ausnahmegenehmigung.pdf
http://www.bafa.de/bafa/de/weitere_aufgaben/herstellerabschlaege/bescheide/ausnahmegenehmigung.pdf


 

[…] 
 

(22) In their reply of 27 July 2012, the German authorities quantified the 
exemptions granted to some of the beneficiaries, including the complainant's 
direct competitors:  
[…] 
These amounts correspond only to the periods for which BAFA had issued a 
final decision by 27 July 2012. 

(23) The complainant alleges that the total amount of the exemptions actually 
granted (including provisional exemptions) are considerably higher […] 

(24) Against this background, the German authorities are invited to provide for all 
beneficiaries a calculation of the total actual amounts of the exemptions 
granted (corresponding to both final and provisional decisions). 

 

4.  COMMENTS OF THE GERMAN AUTHORITIES 

(25) The German authorities are of the view that the measure in question does not 
involve state aid. 

(26) Germany argues that no State resources are concerned since no financial 
resources are paid to companies benefitting from an exemption. Only the price 
levels of the pharmaceutical products, i.e. the costs charged to public sickness 
funds and private health insurers, are regulated. Due to the manufacturers' 
rebate the public sickness funds and private health insurance companies save 
part of the costs of the products. Nevertheless, neither contributions of 
members of the sickness funds nor federal subsidies to the healthcare fund are 
used. The German authorities emphasise that the measure affects both the 
public sickness funds and private health insurers in a non-discriminatory 
manner. 

(27) Furthermore, the German authorities argue that the measure at stake is not 
imputable to the State since the exemption relates to the implementation of 
Article 4(2) of Directive 89/105/EEC into national law. The German 
authorities argue that Germany has no room for discretion. Therefore, in their 
view the measure is not directly attributable to the Member State.   

(28) Furthermore, Germany argues that the measure has to be considered as a 
service of general economic interest and therefore does not constitute aid. 

(29) In addition, Germany asserts that competition is not distorted by this measure 
due to the small amounts involved. 

 
5.  ASSESSMENT 

5.1   Presence of State aid 

(30) By virtue of Article 107(1) TFEU, any aid granted by a Member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of 



 

certain goods shall, in so far as it affects trade between Member States, be 
incompatible with the internal market.  

Involvement of state resources  
(31) For advantages to be capable of being categorised as aid within the meaning of 

Article 107 TFEU, they must be granted directly or indirectly through State 
resources. This means that both advantages which are granted directly by the 
State and those granted by a public or private body designated or established 
by the State are included in the concept of State resources within the meaning 
of Article 107(1) TFEU5. In this sense, Article 107(1) TFEU covers all the 
financial means by which the public authorities may actually support 
undertakings, irrespective of whether or not those means are permanent assets 
of the public sector6. 

(32) As a consequence, the mere fact that the advantage is not financed directly 
from the State budget is not sufficient to exclude that State resources are 
involved. It results from the case-law of the Court that it is not necessary to 
establish in every case that there has been a transfer of State resources for the 
advantage granted to one or more undertakings to be capable of being regarded 
as a State aid within the meaning of Article 107(1) TFEU7. 

(33) In addition, the originally private nature of the resources does not prevent 
them from being regarded as State resources within the meaning of Article 
107(1) TFEU8. Hence, the mere fact that a subsidy scheme benefiting certain 
economic operators in a given sector is wholly or partially financed by 
contributions imposed by the public authority and levied on certain  
undertakings is not sufficient to take away from that scheme its status of aid 
granted by the State within the meaning of Article 107(1) TFEU9. 

(34) In this connection, the Court has stated in Steinike, a case that concerned a 
fund set up for the promotion of products of the German agricultural, forestry 
and food industry and financed inter alia by contributions from undertakings in 
the agricultural, forestry and food sector that: 

"The prohibition contained in Article 92(1) covers all aid granted by a 
Member State or through State resources without its being necessary to 

                                                            
5  Case 76/78 Steinike & Weinlig v Germany [1977] ECR 595, paragraph 21; Case C-379/98 

PreussenElektra [2001] ECR I-2099, paragraph 58. 

6 Case C-677/11 Doux Elevage, judgment of 30 May 2013 not yet published, paragraph 35, Case T-
139/09 France v Commission, judgment of 27 September 2012 not yet published, paragraph 60. 

7  Case C-677/11 Doux Elevage, cited above in footnote 8, paragraph 34, Joined Cases C-399/10 P et 
C-401/10 P Bouygues Telecom v Commission, judgment of 19 March 2013 not yet published, 
paragraph 100. 

8  Case T-139/09 France v Commission, cited above at footnote 8, paragraph 60; Case T-358/94 Air 
France v Commission [1996] ECR I-2109, paragraphs 63 to 65. 

9  Case T-139/09 France v Commission, cited above at footnote 8, paragraph 61. 



 

make a distinction whether the aid is granted directly by the State or by 
public or private bodies established or appointed by it to administer the 
aid". 

(35) That line of case law finds its origin in an old Italian case10. It concerned 
contributions paid by employers to funds providing for unemployment and 
family allowances; Italy had argued that no State resources were involved 
because the contributions were not paid by the community as a whole. The 
Court ruled that: 

"As the funds in question are financed through compulsory contributions 
imposed by State legislation and as, as this case shows, they are managed 
and apportioned in accordance with the provisions of that legislation, 
they must be regarded as State resources within the meaning of Article 92, 
even if they are administered by institutions distinct from the public 
authorities". 

(36) The Court has excluded the transfer of State resources in only very specific 
circumstances: for instance in PreussenElektra11, the Court found that the 
Stromeinspeisungsgesetz (Electricity feed-in tariff Act), in the version 
applicable in 1998, did not involve a public or private body established or 
appointed to administer the aid. This conclusion was based on the observation 
that the Stromeinspeisungsgesetz put in place a mechanism that was limited to 
directly obliging electricity supply undertakings and upstream electricity 
network operators to purchase renewable electricity at a fixed price, without 
any body administering the stream of payments.   

(37) Applying those principles to the case at hand, the Commission notes that the 
relevant German legislation (through the price moratorium and the 
manufacturer's rebate) fixes the price that the insurance funds (both public and 
private) must pay to the pharmaceutical companies. In granting the exemptions 
under examination, the BAFA (a federal authority) ensures that the funds pay 
a higher price for the products in question, that is the products of companies 
deemed to be in sufficient financial difficulty to justify an exception to the 
generally applicable fixed price. 

(38) The monies used by the funds to pay for the pharmaceutical products are 
therefore channelled as a result of specific State influence to the companies 
that benefit from that State intervention. As indicated above, the fact that some 
of those bodies may be private is not enough to alter that conclusion 

(39) In addition, the Commission observes that those bodies are financed either 
primarily from a central health fund administered by a State authority and 
financed not only by mandatory contributions from members but also to a 
significant degree by State subsidies (public sickness funds), or exclusively by 
the premiums paid by members (private insurers). In the latter case, there is no 

                                                            
10  Case 173/73 Italy v Commission [1974] ECR 709, paragraph 16. 

11  Case C-378/98 PreussenElektra, cited above at footnote 7. 



 

reason to suppose that the costs generated by the measure in question (the 
derogation from the rebate) will not be passed on in the form of increased 
premiums. In the case of the public sickness funds, the premium is set by the 
State and, given the obligation enacted into law, that the system be self-
financing, it must be assumed that, if necessary, the State will increase the 
premium to cover the increased costs. 

(40) Finally, the Commission observes that 85-90% of the German population is 
covered by public sickness funds, whose resources constitute, by virtue of the 
public ownership of the funds, State resources. The legislator, when 
introducing the measure in question, knew that the vast majority of the funds 
for whom costs would be increased are publicly owned. The situation in the 
present case is therefore different from the facts in PreussenElektra, where the 
majority of the undertakings which had to finance the measure were privately 
owned12. 

(41) Contrary to the facts at issue in Case C-222/07 UTECA, the Commission notes 
that a system which provides for an application for an exemption to be decided 
on a case-by-case basis by a federal authority cannot be equated with a general 
measure pursuing an aim in the public interest13.  

(42) Therefore, the Commission concludes at this stage, that the measure involves 
state resources. 
 
Imputability 

(43) In order to fall within the scope of the prohibition laid down in Article 107(1) 
TFEU, the scheme must be imputable to the Member State14.  

(44) The General Court has ruled in the past that in transposing an exemption based 
on European law into national law, Member States are only implementing 
provisions of Union law in accordance with their obligations under the TFEU. 
If these provisions impose an obligation that is sufficiently clear and precise, 
the national provision is not imputable to the Member State, but in actual fact 
stems from an act of the EU legislature15. 

(45) The General Court has also stated that:  

                                                            
12  Case C-378/98  PreussenElektra, cited above at footnote 7. See in this sense the Opinion of AG 

Jacobs in that case, at paragraph 175; see also the Opinion of AG Kokott in Case C-222/07  
UTECA [2009] ECR I-1407, paragraph 134; Commission decision in Case NN53/2005, State aid 
to the Hungarian Coal Industry (OJ C90, 25.4.2007, p. 10), recital 43. 

13  Case C-222/07 UTECA, cited above at footnote 14, paragraph 45. 

14  Case C-677/11 Doux Elevage, cited above in footnote 8, paragraph 27; Case T-139/09 France v 
Commission, cited above at footnote 8, paragraph 58. 

15  Case T-351/02 Deutsche Bahn AG v Commission [2006] ECR II-1052, paragraph 102.  



 

"respect for the principle of legal certainty […] requires that the 
institutions of the European Union must, as a matter of principle, avoid 
inconsistencies that might arise in the implementation of the various 
provisions of European Union law. This is all the more necessary when 
those provisions pursue the same objective, such as undistorted 
competition in the common market"16.  

(46) Therefore, the Court concluded that when an exemption is granted by a 
Council Directive, the European institutions have already assessed that this 
exemption will not distort competition, so that there is no scope for a 
subsequent, separate assessment under the State aid rules.17 However, the 
Commission notes that it has lodged an appeal against this judgment18. 

(47) In the present case, the legal basis for the exemptions is a provision of national 
law (Section 130a, Social Security Code − Book V). The exemptions are 
granted on a case-by-case basis by BAFA, a national authority. 

(48) Directive 89/105/EEC merely sets out procedural provisions and does not 
intend to intervene in the Member States' significant discretion to define the 
term 'particular reasons' in Article 4(2).  

(49) The Court confirms that:  

"[a]s regards the general scheme of Directive 89/105, it must be noted 
that, under the sixth recital in its preamble, the requirements arising from 
that directive affect neither the Member States’ policies for determining 
the prices of medicinal products nor national policies on price setting or 
the determination of social security schemes, except as far as it is 
necessary to attain transparency for the purposes of that directive. It 
follows that Directive 89/105 has as its underlying principle the idea of 
minimum interference in the organisation by Member States of their 
domestic social security policies"19.  

(50) Furthermore, the Commission notes that the judgment referred to in recital 
(39) found that the provision of Union law in question to contain a clear and 

                                                            
16  Joined Cases T‑50/06 RENV, T‑56/06 RENV, T‑60/06 RENV, T‑62/06 RENV and T‑69/06 

RENV, Ireland v Commission, France v Commission, Italy v Commission, Euralluminia SpA v 
Commission, Aughinish Ltd v Commission, judgment of 21 March 2012 not yet published, 
paragraph 62 

17  Joined Cases T‑50/06 RENV, T‑56/06 RENV, T‑60/06 RENV, T‑62/06 RENV and T‑69/06 
RENV, Ireland v Commission, France v Commission, Italy v Commission, Euralluminia SpA v 
Commission, Aughinish Ltd v Commission, cited above at footnote 18, paragraph 84. 

18  Appeal of 1 June 2012 by the Commission against the judgment of 21 March 2012 in Joined Cases 
T-50/06 RENV, T-56/06 RENV, T-60/06 RENV, T-62/06 RENV and T-69/06 RENV Ireland and 
Others v Commission (C-272/12 P). 

19  Joined cases C-352/07 to C-356/07, C-365/07 to C-367/07 and C-400/07, A. Menarini et al. v Italy 
[2009] ECR I-2495, paragraphs 35-26.  



 

precise obligation. And yet, since directives shall be binding, as to the result to 
be achieved, upon each Member State to which they are addressed, but shall 
leave to the national authorities the choice of form and methods (Article 288 
TFEU), provisions of directives will not necessarily be so unconditional.  

(51) The notion of "particular reasons" in Article 4(2) of Directive 89/105/EEC is 
not sufficiently clear and precise to be able to reach the same conclusion as in 
the Deutsche Bahn case, i.e. that the national measure does nothing more than 
give form in the national legal order to the obligation imposed by the Union 
legislator. Not only is it up to the Member State to decide to avail itself of the 
possibility for derogation or not, the notion of "particular reasons" is rather 
broad and needs to be interpreted by national law. The national legislator and 
the national executive authority in charge therefore have some room for 
discretion as to how to define the term.  

(52) Therefore, the Commission concludes at this stage that the exemption scheme 
is imputable to the Member State.  

 
Selective advantage, service of general economic interest 

(53) Germany argues that the measure has to be considered as service of general 
economic interest and therefore does not constitute aid.  

(54) According to the judgment of the Court in Altmark20, compensation for the 
provision of services of general interest does not constitute an undue 
advantage if four cumulative conditions are met: (1) the beneficiary must be 
entrusted with a clearly defined public service mission; (2) the parameters for 
calculating the compensation payments must be established in advance in an 
objective and transparent manner; (3) compensation must not exceed the cost 
incurred in the discharge of the public service minus the revenues earned in 
providing the service (the compensation may, however, include a reasonable 
profit); (4) the beneficiary is chosen in a public tender or compensation does 
not exceed the costs of a well-run undertaking that is adequately equipped with 
the means to provide the public service.  

(55) Regardless of whether the production of pharmaceuticals could under certain 
circumstances be considered as a service of general economic interest, with 
respect to the exemption from the rebate in the present case, defined acts of 
entrustment for each beneficiary, in which Germany would have imposed 
public service obligations on the recipient undertakings, are missing. 
Therefore, the Commission considers this argument to be unfounded and 
concludes that the exemption scheme leads to a selective advantage in favour 
of certain pharmaceutical undertakings active in the production of certain 
goods.  

 
                                                            
20  ECJ, Case C-280/00, Altmark Trans GmbH und Regierungspräsidium Magdeburg v 

Nahverkehrsgesellschaft Altmark GmbH, para. 87 et seq.  



 

Distortion of competition and effect on trade 

(56) Furthermore, it is likely that this measure distorts competition and affects trade 
between Member States. The pharmaceutical products concerned are produced 
and sold in large numbers in different Member States. There is strong 
competition among market participants.  

(57) As regards Germany's argument that the small amounts involved exclude a 
distortion of competition, the Commission notes that in view of the data 
provided by Germany, it is not excluded that the aid amounts resulting from at 
least some of the exemptions are significantly above the ceiling laid down in 
Commission Regulation (EC) No 1998/2006 on de minimis aid. […] 
Furthermore, the Commission notes that firms in difficulty are not covered by 
Regulation (EC) No 1998/2006. In contrast, providing an advantage to a firm 
in difficulty that would potentially have to leave the market in the absence of 
the measure has a significant impact on competition. Against this background, 
the Commission considers at this stage that the measure at least threatens to 
distort competition.  

Conclusion 

(58) Against this background, the Commission considers at this stage that the 
German exemption scheme constitutes state aid.  

5.2  Compatibility with the internal market 

(59) Derogation from the mandatory rebate is granted under German law if an 
undertaking is, through the mandatory rebate, subject to an unreasonable 
financial burden which is assumed if the company in question is unable to 
avoid illiquidity through its own resources, contributions of its shareholders or 
other measures.  

(60) The Commission notes that this concept is very similar to the definition of 
firms in difficulty under the R&R Guidelines.  

(61) The Commission recalls that a firm in difficulty is defined as being "unable, 
whether through its own resources or with the funds it is able to obtain from 
its owner/shareholders or creditors, to stem losses which, without outside 
intervention by the public authorities, will almost certainly condemn it to 
going out of business in the short or medium term" (paragraph 9 of the R&R 
Guidelines). 

(62) Furthermore, an undertaking applying for a derogation from the mandatory 
rebate has to submit an explicit statement declaring that it constitutes a firm in 
difficulty within the meaning of the R&R Guidelines. 

(63) Against this background, the Commission can assume that all beneficiaries of 
the scheme will be considered firms in difficulties within the meaning of the 
R&R Guidelines, which would consequently form the only legal basis for 
compatibility. There is therefore no need to consider, in light of the claims that 



 

the measure in question is an SGEI, whether the conditions of the SGEI 
Framework are complied with21.  

(64) For the time being, the Commission cannot see how the exemptions granted 
would meet the legal requirements for rescue aid under the R&R Guidelines. 
According to Section 3.1 of the R&R Guidelines, rescue aid has to be either 
reimbursed after six months or to be followed by submission of a restructuring 
plan within this period. This is not the case for the exemptions granted. 

(65) Similarly, the exemptions do not appear to meet the legal requirements for 
restructuring aid under the R&R Guidelines. The Commission recalls that, 
according to Section 3.2 of the R&R Guidelines, restructuring aid requires the 
notification of a restructuring plan which enables long-term viability, 
compensatory measures in order to avoid undue distortions of competition and 
a real and actual own contribution as well as the compliance with the "one 
time, last time" principle. Germany has not provided any information tending 
to show that these requirements are fulfilled in the present case. 

(66) Against this background, the Commission concludes, at this stage, that there 
are no grounds for finding that the exemptions granted are compatible with the 
internal market. 

 

6.  CONCLUSION 

(67) In the view of the above, the Commission finds that the measure in question 
constitutes State aid and has doubts with regard to the compatibility of the 
measure with the internal market. 

 
In the light of the foregoing considerations, the Commission, acting under the 
procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union, requests Germany to submit its comments and to provide all such 
information as may help to assess the measure, within one month of the date of receipt 
of this letter. It requests your authorities to forward a copy of this letter to the 
potential recipient of the aid immediately. 
 
The Commission wishes to remind Germany that Article 108(3) of the Treaty on the 
Functioning of the European Union has suspensory effect, and would draw your 
attention to Article 14 of Council Regulation (EC) No 659/1999, which provides that 
all unlawful aid may be recovered from the recipient. 
 
The Commission warns Germany that it will inform interested parties by publishing 
this letter and a meaningful summary of it in the Official Journal of the European 
Union. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publication of a notice in the EEA Supplement 
                                                            
21 In any event, the Commission recalls that, as indicated at recital 55 above, defined acts of 

entrustment for each beneficiary are missing. 



 

to the Official Journal of the European Union and will inform the EFTA Surveillance 
Authority by sending a copy of this letter. All such interested parties will be invited to 
submit their comments within one month of the date of such publication. 
 
If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed 
to agree to publication of the full text of this letter. Your request specifying the 
relevant information should be sent by registered letter or fax to: 
 
 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
1049 Brussels 
Belgium 
 

 Fax No: +32-2-296-1242  
 
 

Yours faithfully, 
For the Commission 

 
 

Joaquín ALMUNIA 
Vice-president of the Commission 
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