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Subject: State aid n° SA.35062 (2012/C) (ex2012/NN) – Portugal
Breach of a dividend ban by Caixa Geral de Depósitos, S.A. -
Misuse of rescue aid

Sir,

The Commission wishes to inform Portugal that, having examined the information 
supplied by your authorities on the measure referred to above, it has decided to initiate 
the procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union. 

1 PROCEDURE

(1) On 28 June 2012, the Portuguese Republic ("Portugal") notified recapitalisation 
measures to Caixa Geral de Depósitos, S.A ("CGD" or "the bank").

(2) On 29 June 2012, Portugal recapitalised CGD without prior authorisation by the 
Commission.
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(3) On 18 July 2012, the Commission adopted a decision in case SA.35062 
(2012/NN)1 ("the rescue decision") authorising the recapitalisation of CGD
implemented on 29 June 2012 as rescue aid.

(4) On 27 September 2012 Portugal informed the Commission by electronic mail that 
Caixa Geral Finance Limited ("CGDF"), an affiliate of CGD, would pay out 
dividends the next day.

(5) On 28 September 2012, Caixa Geral Finance Limited executed the payment of 
dividends on preference shares.

(6) Portugal submitted information related to the dividend payment to the Commission 
on 3 and 9 October 2012.

2 DESCRIPTION 

2.1 The undertaking concerned

(7) CGD is a banking group fully owned by Portugal and holds total net assets 
amounting to EUR 120.6 billion as per 31 December 2011 and a total net loan book 
amounting to EUR 78.2 billion as per 31 December 2011. The bank's activities 
comprise, inter alia, nationwide and international commercial banking (notably, in 
Spain, Lusophone Africa and Brazil), investment banking, asset management, 
specialised credit business, and insurance activities. 

(8) In 2011, CGD had a leading position in most of the business areas it operated in the 
domestic Portuguese market (in particular, loans and advances to customers, 
customer deposits, insurance, property leasing, and wealth-management)2. 

(9) A detailed description of the bank is contained in the rescue decision at recitals 4 to
5 and 7 to 11.

2.2 The recapitalisation measures

(10) The amount by which CGD's capital needed to be increased was established in the 
Economic and Financial Assistance Plan of May 2012, which is a document that 
CGD has to submit on a quarterly basis to Portugal, the European Commission, the 
European Central Bank and the International Monetary Fund.

(11) The recapitalisation measures that were approved in the rescue decision increased 
CGD's capital by EUR 1.650 billion, and were carried out by the subscription of 
ordinary shares issued by CGD in the amount of EUR 750 million and the 
subscription of hybrid securities (the "Hybrid Securities") in the amount of EUR 
900 million.

  
1 Not yet published.
2 For further details see Annual Report 2011, page 194, available at: 

https://www.cgd.pt/English/Financial-Information/Quarterly-Information/2011/Documents/Annual-
Report-CGD-2011.pdf
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(12) The funds raised through the recapitalisation measures were to be used to ensure 
that CGD's Core-tier 1 ratio ("CT1 ratio") complied with the regulatory 
requirements. Following the recapitalisation measures, as at 30 June 2012, the 
estimated CT1 ratio of CGD amounted to 11.8%, when calculated in line with CRD 
II rules3, and 9.64%, when calculated in line with the requirements of the European 
Banking Authority ("EBA").

(13) A detailed description of the recapitalisation measures is contained in the rescue 
decision at recitals 12 to 24.

2.3 The commitments given by Portugal in the context of rescue decision

(14) As set out in recital 31 of the rescue decision, Portugal committed to impose on 
CGD (as a group) behavioural restrictions equivalent to those applying to banks 
that are recapitalised under the New Recapitalisation Scheme for Credit Institutions 
in Portugal4 including, inter alia:

• a dividend ban; 

• a ban on coupon and interest payments on hybrid instruments and subordinated 
debt which are not held by Portugal and where there is no legal obligation to 
proceed with such payment.

(15) As regards the dividend ban, Portugal specified in its submission of 28 June 2012 
that – while the Hybrid Securities are outstanding – CGD shall not distribute 
dividends. Any distributable profits which would otherwise be available to 
distribute as dividends to shareholders shall be used to pay any coupon and the 
buyback of any Hybrid Securities. Portugal furthermore added that those principles
would apply to any other distributions to shareholders, including share repurchases 
and distribution of assets.

2.4 The dividend payment made

(16) On 28 September 2012, CGDF executed the payment of dividends on perpetual 
preference shares in the amount of EUR 405 415. That amount corresponds to 
0.025% of the capital that was injected on 29 June 2012. 

(17) The dividends on those perpetual preference shares, which are issued under 
Cayman law, are payable on a quarterly basis. According to information provided 
by Portugal on 9 October 2012, the holders of the preference shares are institutional 
investors and payment of dividends is fully discretional. In particular, under the 
terms of issue, it is clearly stipulated that '[f]or the avoidance of doubt, the payment 
of dividends by the issuer is at the discretion of the directors of the issuer'. The 
dividends are not cumulative, i.e. if the dividend is not paid for a certain period the 

  
3

Directive 2009/111/EC of the European Parliament and of the Council of 16 September 2009 
amending Directives 2006/48/EC, 2006/49/EC and 2007/64/EC as regards banks affiliated to central 
institutions, certain own funds items, large exposures, supervisory arrangements, and crisis 
management Text with EEA relevance,  OJ L 302, 17.11.2009 p. 97.

4
See Commission decision on the New Recapitalisation Scheme for Credit Institutions in Portugal in 
case SA.34055 (2011/N) of 30.05.2012; OJ C 249, 18.8.2012, p. 5.
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right of the instrument holder to receive the (remainder of the) dividend for that 
period is lost.

3 POSITION OF THE PORTUGUESE AUTHORITIES

(18) In its submissions of 3 and 9 October 2012, Portugal considers the payments made 
to the holders of the perpetual non-cumulative preference shares not to be 
dividends but coupon payments which may be paid if there is a legal obligation to 
do so.

(19) Portugal states that according to the underlying terms of the perpetual non-
cumulative preference shares, non-payment of dividends would lead to the 
consequence that the bank may not repurchase or redeem Parity Obligations or 
Junior Obligations until after the fourth consecutive following dividend payment 
date on which a dividend is paid in full.

(20) Portugal considers that a repurchase of Government Subscribed CT1 Capital 
Instruments ("GSIs") would constitute a repurchase of Parity Obligations or Junior 
Obligations.

(21) Portugal takes into account it has received an explicit commitment by CGD to 
partially reimburse the GSIs which are currently held by Portugal. However,
Portugal confirms that it gave its agreement to the payment of dividends in light of 
its assumptions that failure to pay them would have made it impossible for CGD to 
repurchase any GSIs during the following 12 months and that if no dividends were 
paid during the five-year public investment period CGD would not be able at all to 
repurchase GSIs without breaching its contractual obligations. From Portugal's 
point of view, such a delay would be incompatible with the overriding obligation to 
minimize the amount and duration of aid to CGD. As a result, Portugal considered 
those circumstances de facto rendered the payment of dividend by CGDF legally 
binding.

4 ASSESSMENT 

4.1 Breach of the dividend ban

(22) Article 16 of Council Regulation (EC) No 659/1999 of 22 March 1999 laying down 
detailed rules for the application of Article 93 of the EC Treaty5 gives the 
Commission the power to open a formal investigation procedure if aid is misused, 
i.e. if the beneficiary used aid in contravention of a decision taken pursuant to
Article 4(3) of that Regulation.

(23) In accordance with the terms of the rescue decision (see recitals 14, 47, 49 and 50), 
the recapitalisation measures were granted to CGD so as to enable it to meet the 
required levels of CT1 capital and to maintain an adequate capital buffer (of 
0.64%) in view of the changing nature of the risk weighted assets and the credit 
risk management in a country in recession. In order to ensure that the aid would be 

  
5 OJ L 83, 27.03.1999, p. 1.
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used for those specified purposes Portugal committed to a dividend and coupon ban 
as set out in recitals 21 and 31 of the rescue decision.

(24) Based on the information received so far the Commission considers that the 
payment made qualifies as a dividend payment. In particular, it qualifies as such 
under the terms of issue of the securities at stake as issued by CGDF. Those
securities are preference shares. Further, the terms of issue are such that the 
periodical payment is to be explicitly qualified as dividend. Pursuant to the rescue 
decision and the commitments given by Portugal in that context, dividend 
payments are banned, without exception. Hence, by permitting the payment, CGD 
breached the commitment and hence the terms of the rescue decision.

(25) Portugal claims that the payment is covered by the exemption clause applicable to 
the coupon ban, allowing for payments if there is a legal obligation to do so. For 
the reasons set out in recital 24, the Commission does not agree with Portugal. 
Further, even if the payment qualified as coupon payments, quod non, the 
Commission does not agree with Portugal that there was a legal obligation for 
payment. While non-payment of coupons may give rise to certain consequences in 
the future, namely constraints as to the repurchase of GSIs, those constraints cannot 
lead to a legal obligation to make the payment. 

(26) The Commission furthermore notes that CGD's intention to repay part of the GSIs 
within the next year, which is considered by Portugal as constituting a legal 
obligation, was only set down in a letter of September 2012, and hence after the 
rescue decision. When assessing the existence of a legal obligation, the 
Commission should in general only take into account contractual terms that date 
back to the time the financial instruments were issued. If the beneficiary bank 
enters into legal obligations after the date of the rescue decision, they cannot be 
taken into consideration when applying the exemption to the dividend ban, as that 
would allow for a clear circumvention.

(27) In light of the current financial situation of CGD, in particular in view of the fact 
that the bank shows consolidated net losses of EUR 130 million (based on 
unaudited accounts) for its consolidated operations in the first three quarters of 
20126, the Commission has doubts that CGD would be in a position to […]∗ in the 
near future. 

(28) In summary, the Commission considers the dividend payments made by CGDF on 
28 September 2012 to fall under the ban on dividends which was applicable to 
CGD as a result of the rescue decision. As a result, the dividend payment 
constitutes a breach of the terms of the rescue decision and hence misuse of the 
rescue aid granted. The Commission invites Portugal and interested parties to 
comment on that conclusion.
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For further details see CGD's report available at: https://www.cgd.pt/Corporativo/Divulgacao-
Informacao/Informacao-Privilegiada/Documents/IP_06-11-2012-Consolidated-Operations-
3rdQuarter.pdf

∗ Confidential information.
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4.2 Compatibility with the internal market 

(29) Measures which reduce the total amount of own funds are in principle not 
compatible with the objective of "burden-sharing" (which requires banks and their 
owners and investors to contribute to the restructuring costs) and the requirement 
that the aid is limited to the minimum necessary. Those two principles translate
inter alia into the coupon and dividend bans which are enshrined as commitments 
in the Portuguese recapitalisation scheme and in the rescue decision.

(30) The commitment on the dividend and coupon bans (see recitals 21 and 31 of the 
rescue decision) excludes the shareholders and holders of hybrid capital and 
subordinated debt in the bank from the potential benefit of the State aid as far as
possible and thus ensures that the aid is limited to the minimum.

(31) In light of the foregoing, the aid amount used for dividend payment cannot be 
considered compatible with the internal market. The Commission considers that a 
misuse does not put into question whether a beneficiary was originally entitled to 
receive aid, but concludes that part of the aid, i.e. the part that was used to pay 
undue dividends (in the amount of EUR 405 415), has been used in contravention 
of the rescue decision. The Commission invites Portugal and interested parties to 
comment on that conclusion. 

4.3 Potential State aid to the beneficiaries of dividend payment

(32) The Commission furthermore needs to assess whether the dividend payment 
constitutes State aid to the beneficiaries within the meaning of Article 107(1) of the 
Treaty. According to that provision, State aid is any aid granted by a Member State 
or through State resources in any form whatsoever which distorts, or threatens to 
distort, competition by favouring certain undertakings, in so far as it affects trade 
between Member States. 

(33) CGD, which is wholly owned by the State, wholly owns CGDF which made the 
dividend payment. The dividend payment therefore stems from State resources. 
The payment is furthermore imputable to the State for the following reasons. The 
State, when being informed in advance by CGD of its intention to pay out the 
dividends, did not stop the payment. Instead it confirmed that, subject to CGD's 
confirmation that CGD intends and expects to reimburse at least part of the Hybrid 
Securities, such payment may be authorized as resulting from a legal obligation. 
The State has therefore implicitly agreed to the payment. Furthermore, a dividend 
payment would have been under the discretion of CGDF even without a dividend 
ban. In the present situation there was clearly no legal obligation for CGDF to 
proceed with the dividend payment; the investors therefore benefitted from an ex 
gratia payment and therefore from a selective advantage which potentially could
distort competition and affect inter-State trade to the extent that the beneficiaries
are present in the Union's markets.

(34) For those reasons the Commission is of the preliminary opinion that the 
institutional investors having unduly received the dividend payments benefited 
from State aid.
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(35) The Commission recalls that for the rescue period covered by the Decision of 18 
July 2012, Portugal must prevent CGD from making future dividend payments on 
the perpetual non-cumulative preference shares.

CONCLUSION

The Commission concludes that the dividend payments seem to have fallen under 
the dividend ban and hence to constitute misuse of the rescue aid. The Commission 
therefore has decided to open a formal investigation procedure for misuse of aid 
pursuant to Article 16 of Regulation (EC) No 659/1999.

In the light of the foregoing considerations, the Commission, acting under the 
procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union, requests Portugal to submit its comments and to provide all such 
information as may help to assess the measure, within one month of the date of 
receipt of this letter, and in particular on the identity of the beneficiaries of the 
dividend payments. It requests your authorities to forward a copy of this letter to 
the recipient of the rescue aid, Caixa Geral de Depósitos, S.A, immediately. Your 
authorities are furthermore requested to forward a copy of this letter to the potential 
beneficiaries of any State aid granted in the form of the unwarranted dividends.

The Commission wishes to draw your attention to Article 14 of Council Regulation 
(EC) No 659/1999, which provides that all unlawful aid may be recovered from the 
recipient. 

The Commission warns Portugal that it will inform interested parties by publishing 
this letter and a meaningful summary of it in the Official Journal of the European 
Union. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publication of a notice in the EEA 
Supplement to the Official Journal of the European Union and will inform the 
EFTA Surveillance Authority by sending a copy of this letter. All such interested 
parties will be invited to submit their comments within one month of the date of 
such publication.
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If this letter contains confidential information which should not be disclosed to 
third parties, please inform the Commission within fifteen working days of the date 
of receipt. If the Commission does not receive a reasoned request by that deadline, 
you will be deemed to agree to the disclosure to third parties and to the publication 
of the full text of the letter in the authentic language on the Internet site:

http://ec.europa.eu/competition/elojade/isef/index.cfm.

Your request should be sent by registered letter or fax to:

European Commission
Directorate-General for Competition
State Aid Greffe
Rue Joseph II 70
B-1049 Brussels
Fax No: (+32)-2-296.12.42

Yours faithfully,
For the Commission

Joaquín ALMUNIA
Vice-President


