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Subject: State aid SA.33537 (2012/N) – The Czech Republic 

Transitional free allocation of greenhouse gas emission allowances for the 
modernisation of electricity generation installations 

 

Sir,  

 

The Commission wishes to inform you that the aid granted through the scheme on transitional free 
allocation of greenhouse gas emission allowances under the Directive 2003/87/EC of the 
European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse 
gas emission allowance trading within the EU and amending Council Directive 96/61/EC, as 
amended by Directive 2009/29/EC of the European Parliament and of the Council of 23 April 
2009 (hereinafter jointly referred to as the "EU ETS Directive") is compatible with the internal 
market in accordance with Article 107(3)(c) of the Treaty on the Functioning of the European 
Union (hereinafter "TFEU") and has therefore decided not to raise objections to the notified 
measure.  

1. PROCEDURE 

1. Following pre-notification contacts, the Czech Republic notified its proposed measure on 10 
October 2012 by electronic notification, registered by the Commission on the same day. 
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2. On 2 April 2012, two Czech non-governmental organisations active in the energy sector 
(Ekologický Právní Servis and Centre for Transport and Energy, hereinafter EPS and CTE 
respectively) jointly filed observations on the proposed measure, with further supporting 
documents filed on 20 April 2012 and 7 August 2012. 

2. DESCRIPTION 

2.1. Background and objective 

3. Article 10c of the ETS Directive allows Member States whose electricity systems meet 
certain criteria to provide for the allocation of emission allowances free of charge to 
installations for electricity production in operation by 31 December 2008 or for which the 
investment process was physically initiated by the same date, for a transitional period, from 
2013 until 2019.  

4. Member States which pursue this option must fulfil certain conditions in relation to the 
modernisation of their energy system (including retrofitting and upgrading of the 
infrastructure, introduction of clean technologies and diversification of their energy mix and 
sources of supply). In particular, in exchange for granting free allowances to power 
generators, such Member States have to present a national investment plan setting out the 
investments undertaken by the recipients of the free allowances or by other operators of an 
amount at least equal to the value of the corresponding emission allowances allocated for 
free.  

5. On 29 September 2011 the Czech Republic submitted to the Commission the National 
Electricity Sector Development Plan ("national plan") which sets out eligible investments 
that may take place to modernise electricity generation during the period of transitional 
allocation of free allowances. The Czech Republic also formally notified its intention to 
make use of the option provided by Article 10c of the EU ETS Directive under Article 108(3) 
of the TFEU. 

6. By Decision of 6 July 2012, the Commission decided not to raise objections to the Czech 
application to transitionally allocate allowances free of charge to installations for electricity 
production in the period 2013-2019 pursuant to Article 10c(5) of the Directive1. In that 
Decision (recital 13), the Commission reminded the Czech Republic that it cannot put into 
effect the planned aid measures until the Commission has adopted a final decision that the 
state aid involved is compatible with the internal market. 

2.2. Main features of the aid scheme 

7. The Czech authorities consider that the share of renewables in the electricity generation 
sector is significantly low within the Czech market. Moreover, they note that the country's 
energy sector is currently dependent on lignite and coal-based production, which accounts 
for about 56% of the domestically generated electricity.  

                                                           
1  C(2012) 4576 final. 
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8. The Czech Republic's National Plan approved on 21 September 2011 and covering the 
period until 2019, attempts to address these two issues by increasing (1) low-carbon energy 
production from gas; (2) power production from renewable sources and combined 
heat/power production; and (3) by increasing competition by liberalising the energy market.  

9. The projects were chosen on the basis of an open, transparent and non-discriminatory, 
tender. According to the Czech authorities, the use of Article 10c of the EU ETS Directive 
and the allocation of free allowances would allow the country to meet these objectives and 
more generally to speed up the modernisation of its energy sector. Accordingly, the Czech 
Republic envisages that it would allocate free emission allowances to operators which 
commit to undertake investments for the modernisation of its electricity generation system, 
provided such investments comply with all of the following criteria: 

− the investment shall directly or indirectly and cost-efficiently reduce greenhouse gas 
emissions; 

− the investment conforms to the National Investment Plan until 2020 passed on 
21 September 2011; 

− the investment complies with the relevant EU legislation. The investment must not 
strengthen the dominant position of the operator in the market nor cause an unjustified 
distortion of competition; 

− the investment is an addition to investments which the Czech Republic has to perform in 
order to achieve other objectives or fulfil legal requirements arising from EU legislation. 
The investment must not increase the total capacity of electrical energy production in the 
Czech Republic in the period from 2013–2019; 

− the investment shall diversify the energy and supply sources for electrical energy 
production and shall reduce the greenhouse gas emissions from energy production; 

− the investment shall remain economically sustainable also after 2019, except for 
investments in testing new technologies; and 

− the market value of the free emission allowances applied for is equivalent to or lower than 
the cost of the investment to be performed according to the application. 

10. Among the projects chosen, and as an example, are included several new gas-fuelled and 
biomass plants; investments for the modernisation of electricity production and of the 
electricity system; waste-to-energy installations, and cogeneration units. The Czech 
authorities confirmed that the plan does not include investments which were not related to 
electricity generation, modernization of infrastructure and clean technologies (such as heat 
cladding of building) or which did not reduce emissions of greenhouse gases (such as de-
sulphuring technologies). The plan does not include renewable energy sources projects which 
only demonstrated the possibility of voltage fluctuation regulation.  

11. Based on a monitoring and enforcement mechanism which shall be put in place through the 
Act on conditions for trading with greenhouse gas emission allowances by 
31 December 2012 and in accordance with Article 10c(1) of the EU ETS Directive, 
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beneficiaries who do not prove that the investment is actually undertaken will not receive the 
allowances and the ones who carry out an investment of a value lower than the market value 
of the allowances will not receive the allowances or at least not receive the full amount. 
Allowances that will not be handed out to the beneficiaries will, in accordance with Article 
10(1) and (4) of the EU ETS Directive, be auctioned.  

12. An operator undertaking an investment under the National Plan has to submit an annual 
report on the implementation of the investments to the Czech Republic's Ministry of 
Environment. On this basis, the Ministry of Environment will decide on the volume of 
allowances allocated to the given operators for the year in question. Based on the  
information contained in these reports, the Czech Republic shall submit a national report to 
the Commission on a yearly basis and shall make such reports public. 

2.3. Scope of the notification, legal basis, granting authority 

13. The measure subject to this notification concerns the funding of investments in the 
modernisation of electricity generation installations through the free allocation of greenhouse 
gas emission allowances to electricity generation installations, with the aim to reduce 
greenhouse gas emissions and to modernise the Czech Republic's electricity generation 
system.  

14. The primary legislative instrument is the Act on conditions for trading with greenhouse gas 
emission allowances which was adopted on 2 November 2012 and shall enter into force once 
the European Commission approves the scheme. 

15. The granting authority, as well as the institution responsible for monitoring and enforcing the 
measure, is the Ministry of Environment of the Czech Republic.  

2.4. Beneficiary, form of the aid, aid intensity 

16. The state aid takes the form of free allocation of emission allowances within the meaning of 
Article 10c of the EU ETS Directive. 

17. The Ministry of Environment called on the operators to express prior to 31 October 2009 
their interest to receive free allocation of allowances to generate electricity This call notice 
was published on the website of the Ministry and sent to the operators along with the Advice 
of the Ministry of Environment containing guidelines for application submissions in which it 
described various requirements and defined what constitutes eligible investments. Operators 
had to file their applications until end of June 2010. The following requirements constituted 
material terms of applications:  

• List of eligible installations for which the operator request free allowances, and proof of 

their eligibility; 

• list of investments into infrastructure modernization and into clean technologies, which the 

operator plans to implement by 2019,  
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• description of these investments,  

• value of investment,  

• anticipated implementation (year),  

• anticipated reduction of emissions (where possible), 

• statement of an energy auditor to the effect that the proposed investment is realistic and 

that it will result in greenhouse gas emissions reduction, and 

• proposal for a plant to monitor the investment plan implementation. 

18. The list of 363 eligible investments finally included in the Czech national plan is publicly 
available2. The Czech Republic confirmed that the investments proposed in the national plan 
are not primarily implemented to comply with requirements of EU or Czech national 
legislation but to reduce CO2 emission and modernise electricity production in the Czech 
Republic. 

19. At its inception, in 2013, the total of free allowances will not exceed 70 per cent of the 
verified greenhouse gases emissions in the period 2005-2007 from electricity installations for 
the amount corresponding to the gross final national consumption of the Czech Republic. The 
total of transitional free allowances is then planned to be steadily decreased by 10 per cent 
each year, with free allowances being thus phased out completely in 2020. The quantity of 
transitional free emission allowances will be deducted from the quantity of allowances that 
the Czech Republic will auction. 

20. As notified by the Czech authorities, the total market value of the free emission allowances 
allocated is estimated to be about EUR 1,878 million over period 1 January 2013 to 31 
December 2019. This value corresponds to 107.6 million tons of CO2. The market value will 
be defined ex ante for the whole duration of the scheme. To determine the value of 
allowances for the actual year, the average price of the allowances from the 1st and 15th 
trading day of the first eleven months of the previous year will be used.  If the market price 
differs by more than 10% from the corresponding price in Annex VI of the Commission's 
Communication "Guidance document on the optional application of Article 10c of Directive 
2003/87/EC"3 (hereinafter "the Communication"), this calculated price will be used. 

21. The Czech Republic explained that there will be some projects which will also be funded 
from the Cohesion or Regional Development Funds of the European Union. The financing of 
these projects therefore may constitute aid however they will exempted under the General 
Block Exemption Regulation4. It was also confirmed that in cases of concurrence of 
subsidies, the eligible expenses for compensation in the form of free allowances will 
correspond only to the difference between the total costs of the investment and the aid 
already provided from the abovementioned sources. 

                                                           
2  The Czech Republic's national plan can be found at the following address: http://www.mzp.cz/cz/derogace   
3 OJ C 99, 31.03.2011, p. 3 
4  See Commission Regulation (EC) No 800/2008 of 6 August 2008 declaring certain categories of aid 

compatible with the common market in application of Article 87 and 88 of the Treaty (GBER), OJ L 214 of 
9.8.2008, p. 3. 
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2.5. Allegations of the EPS and the CTE 

The EPS and the CTE sent critical observations to the services of the Commission alleging, 
in principle, that the aid measure is in conflict with EU State aid rules. According to the 
complainants, the measure would result in maintaining or strengthening the dominant 
position of the incumbent electricity producer ČEZ. In addition they state that in case of a 
number of investments in the national plan the actual investment was already undertaken 
before 25 June 2009.   

3. ASSESSMENT  

3.1. State aid within the meaning of Article 107(1) of the TFEU 

22. State aid is defined in Article 107(1) TFEU as any aid granted by a Member State or through 
State resources in any form whatsoever, which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods in so far as it affects trade 
between Member States. 

23. As indicated in the Guidelines on certain State aid measures in the context of the greenhouse 
gas emission allowance trading scheme (hereinafter "the ETS Guidelines"),5 in particular 
point 3, the allocation of optional transitional free allowances in the electricity sector in the 
context of implementing the ETS Directive by eligible Member States may involve State aid 
within the meaning of Article 107(1) of the TFEU and, in accordance with Article 108 of the 
TFEU, must be notified to and may not be put into effect until it is approved by the 
Commission. 

24. In the case at hand, the measure is imputable to the Czech Republic as it results from acts of 
government making use of the derogation allowed, but not required, by Article 10c of the 
EU ETS Directive.6 The granting of free allowances to the planned beneficiaries foregoes 
State resources which would accrue to the Czech Republic if the allowances were auctioned. 
Meanwhile, the beneficiaries of the free allowances are relieved of the costs of buying the 
necessary allowances, thereby obtaining an economic advantage.  

25. Furthermore, the advantage is selective since only a limited number of beneficiaries (who 
undertake to carry out the modernisation investments) meeting the conditions set out in the 
Act on conditions for trading with greenhouse gas emission allowances and selected by the 
Government are entitled to it, unlike other undertakings active in the electricity or other 
economic sectors covered by the EU ETS. As the beneficiaries are active in the supply of 
electricity, which is a market at least partly open to competition in the Czech Republic and 
involving trade flows between the Czech Republic and other Member States, the measure 
distorts or threatens to distort competition and is liable to affect trade between Member 
States. 

26. Accordingly, the Commission concludes that the notified measure constitutes State aid 
within the meaning of Article 107(1) of the TFEU. 

                                                           
5  OJ C 158/4, 5.6.2012 
6  See also the Court judgments on the Stardust Marine case (T-360/04), Sandra Puffer (C-460/07) and 
Deutsche Bahn (T-351/02). 
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3.2. Lawfulness of the aid  

27. The Czech authorities confirmed to the Commission that the aid under this scheme will be 
granted only after its approval by the Commission. By notifying the measure before its 
implementation, the Czech authorities have fulfilled their obligation according to Article 
108(3) of the TFEU. 

3.3. Compatibility of the aid 

28. The Commission has assessed the compatibility of the notified measure according to Article 
107(3)(c) of the TFEU and in light of the ETS Guidelines. 

3.3.1. Incentive effect, eligible costs and aid intensity 

29. Pursuant to Article 40 of the ETS Guidelines the incentive effect is deemed fulfilled for 
investments undertaken as from 25 June 2009 (hereinafter the cut-off date). In their critical 
observations, EPS and the CTE state that it does not hold true for some of the investments 
included in the national plan as there had been some preparatory works occurring before this 
cut-off date related to such investments. In line with point 2.2 and Annex I of the ETS 
Guidelines7, the Commission considers that an investment listed in the National Plan is 
considered undertaken once the actual on-site construction work has actually started, 
notwithstanding preliminary feasibility or EIA (Environmental Impact Assessment) studies, 
selection tenders, or official permits which might have been conducted or issued beforehand. 
According to the Czech authorities the construction of some power facilities themselves 
might indeed have started before 25 June 2009. However this does not hold true for the 
specific investments related to these power facilities which are the ones actually listed in the 
national plan. The Czech authorities confirmed that the actual, on-site works of all the 
investments listed in the national plan commenced after 25 June 2009. The Commission 
therefore considers them to be undertaken after the cut-off date. Consequently the 
requirement that the state aid has an incentive effect is therefore fulfilled. 

30. The Czech national plan includes three hundred and sixty-three eligible investments the costs 
of which are limited to the total investment costs (tangible and intangible assets) irrespective 
of operating costs and benefits of the corresponding installation. According to the Czech 
notification, the market value of the free allowances8 shall not exceed the total investment 
costs. The monitoring and enforcement mechanism proposed by the Czech Republic ensures 
that the allowances allocated under Article 10c are clearly mirrored by the investments in the 
modernisation of the electricity generation sector. Therefore the aid does not exceed 100 % 
of the eligible costs.  

31. Consequently the conditions as to incentive effect, eligible costs and aid intensity laid down 
in points 40, 41 and 42 of the ETS Guidelines are met. 

                                                           
7  According to Annex I of the ETS Guidelines including definitions, ‘start of work’ means either the start of 
construction work or the first firm commitment to order equipment, excluding preliminary feasibility studies. 
8  Calculated in accordance with the Commission Communication of 29 March 2011 on guidance on the 
methodology to transitionally allocate free allowances to installations in respect of electricity production pursuant to 
Article 10c(3) of Directive 2003/84/EC, C(2011) 1983 final, 29.03.2011 
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3.3.2. Assessment of the criteria under point 40 (a) to (d) of the ETS Guidelines relating 
to the methodology, the common interest, the type of investments and the total 
value of allowances allocated 

32. According to point 40 of the ETS Guidelines, state aid involved in transitional and optional 
free allowances for the modernisation of electricity generation and the investments included 
in the national plans, in accordance with Article 10c of the EU ETS Directive, will be 
considered compatible with the internal market within the meaning of Article 107(3)(c) of 
the TFEU provided that five cumulative conditions are met: (a) the transitional free 
allowance is granted in accordance with the methodology specified in the Commission 
working staff document of 26.05.2010;9 (b) the national plan pursues an objective in the 
common interest; (c) the national plan includes investments in upgrading of the 
infrastructure, in clean technologies and in diversification of their energy mix and sources of 
supply; (d) the market value of free allowances does not exceed the total costs for 
investments undertaken; and (e) the aid does not adversely affect trading conditions to an 
extent contrary to the common interest.  

33. In the remainder of this section, the Commission will look at whether these criteria can be 
deemed to be fulfilled.  

34. The Commission assessed the methodology, the existence of a common interest, the type of 
investments committed and the total value of allowances allocated in its Decision of 
6 July 2012 (see recital 6 above). In that decision, the Commission found as follows: 

− The application of the Czech Republic pursuant to Article 10c(5) of the Directive, was 
notified to the Commission by letter dated 29 September 2011. The Czech Republic 
submitted additional information in order to complete the notified plan by letter dated 
16 January 2012 in reply to questions from the Commission, and by letter of 21 June 2012, 
registered on 26 June 2012. 

− The Czech application, including the total maximum quantity of allowances of 
107.666.664 proposed to be allocated to installations pursuant to Article 10c over the 
period 2013-2019, has been assessed against the criteria set out in Article 10c of the 
Directive, taking into account the Communication and the Commission Decision of 29 
March 2011 on guidance on the methodology to transitionally allocate free emission 
allowances to installations in respect of electricity production pursuant to Article 10c(3) of 
Directive 2003/87/EC10. 

− In accordance with Article 10c(1)(c), in 2006, more than 30% of electricity in the Czech 
Republic was produced from a single fossil fuel, and the GDP per capita at market price 
did not exceed 50% of the average GDP per capita at market price of the Union. The 
Czech Republic may therefore use the option provided for by Article 10c of the Directive. 

− Together with its application, the Czech authorities provided a list of 81 installations for 
electricity production in operation by 31 December 2008 and one installation for electricity 
production for which the investment process was physically initiated by the same date. By 

                                                           
9  OJ C 99, 31.03.2011, p. 3. 
10 C(2011) 1983 final 
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providing substantiated evidence showing that the construction of this installation has 
indeed started before 31 December 2008, the Czech authorities could demonstrate that the 
investment decision was not influenced by the option of receiving a free allocation of 
emission allowances. Allocations to the installations on the list will take place in 
accordance with the requirements of Article 10c(3) of the Directive and Article 1 of the 
Decision. 

− As part of its national plan, the Czech Republic has proposed investments in retrofitting 
and upgrading of the infrastructure, clean technologies, and diversification of the energy 
mix and sources of supply. The proposed investments have been undertaken from 25 June 
2009 or will be undertaken in the future. The investments included in the Czech national 
plan comply with the requirements of Article 10c(1) and, to the extent possible, with the 
principles set out in point 23 of the Communication. They are therefore eligible for being 
financed by the value of the allowances allocated pursuant to Article 10c.  

− The Commission has also examined the provisions with regard to monitoring and 
enforcement as regards the intended investments. In particular, the Czech Republic 
proposes to only issue the allowances to the operator once the latter has demonstrated in a 
report due by 30 November of each year to the satisfaction of the competent authority that 
the investment has indeed been carried out. In case of a delay of investment up to two 
years, the allowances will be issued upon proof that the investment has been carried out 
within the relevant timeframe but no later than 31 December 2019. Allowances that will 
not be issued to the operator will, in accordance with Article 10(1) and (4) of the Directive, 
be auctioned. 

− In order to establish that the value of free emission allowances granted under Article 10c 
corresponds to the amount of investments identified in the national plan, the Czech 
Republic used in its application the values set out in Annex VI to the Communication. 
However, the Czech Republic is of the view that in case the market value of the allowances 
laid down in Annex VI to the Communication is significantly different from their 
prevailing market value, another market value should be used to determine whether the 
amount of allowances corresponds to the value of the investment. Therefore, where the 
market value laid down in Annex VI to the Communication deviates by more than 10% 
from a reference market value, the Czech Republic proposes to use the latter instead. The 
reference market value is determined once every year and will be based on the average of 
the settlement prices of spot trades of allowances on a specific carbon trading exchange as 
recorded on the first and fifteenth's trading day of each month in the period from January 
to November of the year preceding the one in which the allowances are issued. This 
reference value will be made public together with the information on how it has been 
derived. Furthermore, the reference value will only be determined once for each year and 
apply to all allowances scheduled for issuance in that year. It is thus ensured that in case of 
delay of investments, the value will be the same as if the investment was carried out as 
initially planned. 

− The provisions proposed by the Czech Republic allow close monitoring and effective 
enforcement of the national plan and ensures that the allowances allocated under Article 
10c are clearly mirrored by investments in the modernisation of the electricity generation 
sector. In particular, the Commission notes that the methodology to determine the 
alternative market value is based on objective, non-discriminatory and transparent criteria 
and will be maintained throughout the whole period 2013-2020. Investments are subject to 
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the competent authority's scrutiny and proper reporting to the Commission in accordance 
with Article 10c(1) and (4) is foreseen. Therefore, the Commission considers the 
provisions with regard to monitoring and enforcement sufficient to ensure proper execution 
of the investments identified in the national plan. 

− In the Decision of 6 July 2012, the Commission further took the view that the allocation of 
free allowances as proposed by the Czech Republic in its application does not result in 
undue distortions of competition within the meaning of Article 10c(5)(e) of the Directive 
as it is consistent, in particular, with points 11 and 44 of the Communication. However, the 
scheme set out in the application must be implemented in accordance with Directive 
2003/87/EC and with other relevant provisions of Union law including Directive 
2001/42/EC. The Czech Republic may in accordance with Article 10c(2) of the Directive 
reduce the total transitional free allocation provided in the application or decide to give 
transitional free allocation pursuant to Article 10c of the Directive for a period shorter than 
2013-2019 provided that no inconsistency with the Directive or other Union law is thereby 
created. It is also without prejudice to measures taken at national level, in compliance with 
Union law relating to the national energy policy and to the right of Member States to 
determine the conditions for exploiting its energy resources, its choice between different 
energy sources and the general structure of its energy supply.  

35. For the reasons above, the Commission concluded in its Decision of 6 July  2012 that the 
criteria listed under points (i) to (iv) of Article 10c(5) of the ETS Directive were met.  

36. Accordingly, in the light of the above and for the reasons explained in its Decision 
of 6 July 2012, the Commission considers that the methodology used to calculate the value 
of transitional free emission allowances, the common interest pursued through their 
allocation, the type of investments included in the projects and the overall value of emission 
allowances are in line with the requirements set in the ETS Directive to justify the use of 
State aid. The conditions set out under point 40 (a) to (d) of the ETS Guidelines are 
therefore complied with. 

3.3.3. Potential distortions of competition and trade 

37. In line with Article 107(3)c) TFEU, and pursuant to point 40 (e) of the ETS Guidelines, the 
Commission needs to consider whether the notified measure does not adversely affect 
trading conditions to an extent contrary to the common interest, in particular where aid is 
concentrated on a limited number of beneficiaries or where the aid is likely to reinforce the 
beneficiaries' market position.  

38. The Commission notes that, in general, the mechanism of allocating emission allowances 
favours existing undertakings in the energy generation sector in due proportion to their 
electricity generation from fossil fuels. Accordingly, those undertakings which already have 
a significant market presence through fossil fuels are likely to get a higher number of 
allowances. However, in the case at hand the open tender for selecting the beneficiaries11 
mitigates possible distortive nature of the scheme. The distortive nature of the allocation 
must, therefore and especially, take into account the pre-existing market structure and the 
degree to which the national plan, by using the investments made possible through the 
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allocation of allowances, alters it, preferably leading to a path towards a more pro-
competitive environment. 

39. The primary aim of the Czech national plan is to stimulate and support financing of 
investments leading to cost-effective reduction of emissions in the energy generating sector 
– modernization of electricity generation. The value of planned investments is almost three 
times higher than the value of free allocation of allowances. At the same time the limitation 
of the market shares of the three main electricity generators is envisaged by the Czech 
authorities by 2019, in particular by seeking to ensure that the market shares of the main 
electricity generator ČEZ will not increase or even slightly decline from 70% (2011) to 
67% (2020).  

40. In particular, and contrary to the complainant's allegation, the national plan includes several 
actions which will lead to a more competitive environment in its lifetime, ensuring that the 
aid will not reinforce the beneficiaries' market position and lead to a final outcome whereby 
one of the beneficiaries, the ČEZ Group, will likely have less market power than it currently 
has. These will be looked at in more detail below.  

41. It is confirmed by the Czech Republic that the ČEZ Group has a dominant position on the 
Czech electricity market, both in terms of installed capacity and in terms of its net 
production of electricity which can be expressed in the following data: 

• The market share of the ČEZ group in terms of installed capacity is 63.4% (2010); 

• The market share of the ČEZ group in terms of net electricity output is 70% (2011). 

42. First, the national plan envisages the sale and shutdown of part of the coal-fired sources, 
which will not be fully replaced by other sources. This was reassured by the Czech 
Government on 8 November 2012 when it enacted an updated National Energy Concept 
which expresses the considerable reduction in brown coal mining. In addition, from the 
electricity demand point of view it is envisaged that over the long term, the share of the 
service sector will marginally increase, which will lead to a reduction in electrical energy 
demands in the manufacturing sector which requires more electricity while further 
installation of more energy-efficient replacement technology is expected for techno-
economic and environmental reasons. 

43. Second, the obligation to shut down capacity in an amount corresponding to newly installed 
capacity (de-commissioning) is imposed on operators of installations by Section 12 of the 
Act on conditions for trading with greenhouse gas emission allowances, including the 
obligation to meet the deadline for de-commissioning and a system of penalties for failure to 
comply with the obligations imposed under the law. If the operator notifies an investment to 
the Ministry of Environment thereby increasing capacity of electricity production, it must, at 
the same time, commit itself to decommission the respective amount of old capacities of 
electricity generation. The decommissioning process shall start within one year and shall be 
carried out within the period of two years when the new capacity is expected to be fully 
operational12. Pursuant to the enforcement provisions of de-commissioning, section 18 of the 
Act sets forth that  if a certain amount of allowances has been allocated without carrying out 

                                                           
12  The time delay is required because it is technically not possible to switch off one power block and switch on 
a new one at the same time. Consequently the old block will be phased out while the new one will be phased in. 
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the respective de-commissioning in the prescribed time limit, the recipient of the allowances 
shall pay a fine in an amount that is equivalent to the value of the unjustly acquired free 
emission allowances on date of allocation plus the year-on-year total price index of the 
industrial producers published by the Czech Statistical Office. The Commission considers 
that these provisions assure that the electricity generation capacity from fossil fuels will not 
be increased in the Czech Republic as a result of application of Article 10c of the Directive. 

44. Fourth, the national plan, and many of the investment projects eligible for being financed 
through the allocation of emission allowances aim at developing a higher share of renewable 
energy production and a more varied energy mix. In particular, whilst by 2020, the installed 
electrical power output from coal-fired sources is expected to fall to 9,300 MW from the 
current 10,227 MW13. The forecasted drop also includes the reconstruction of the 660 MW 
coal power plant in Ledvice and the renovation of the coal power facility Prunéřov II, 
However they shall be off-set by the shut-down of the near end of life soft-coal power 
stations with an installed output of approximately 3,600 MW, as well as the rules of de-
commissioning (see recital 42). As regards the critical observations by EPS and the CTE, the 
Czech Republic explained that no modernisation is foreseen in the lignite-fired plant of 
Chvaletice and the Commission examined that the national plan does not show any 
investment related to the improvement of this lignite-fuelled facility either14. In fact, 
according to the Czech authorities, the plant will either be phased out or sold by 2020. 

45. The power output from renewable sources is expected to grow as follows15: 

•   wind power stations: from approximately 243 MW to around 743 MW; 

•   hydroelectric power stations: from approximately 1,047 MW to around 1,125 MW;   

•   solar (photovoltaic) power stations: from approximately 1,650 MW to around 1,695 MW; 

•   biogas sources: from approximately 113 MW to around 417 MW; 

•   geothermal sources: from 0 to approximately 4 MW. 

 

Besides, according to the Czech Republic, the installed capacity of biomass-fired 
installations is also expected to grow from approximately 340 MW to around 550 MW. This 
foreseeable evolution in the power output from renewable energy sources is determined by 
two factors: (i) as reflected in the National Action Plan of the Czech Republic, the European 
Commission laid down16 that by the year 2020 at least 13% of the gross final energy 
consumption shall derive from renewable energy sources in the Czech Republic (ii) which 
limit is strongly dependant on the current operational and safety aspects of the Czech grid. 
The Czech authorities underlined that operational aid mechanism for renewable energy 

                                                           
13  Report on the expected balance between supply and demand for electricity and gas, [online], Prague, 2011, 
figure 19, p. 33  [quoted 2012-03-02], available at http://www.ote-cr.cz/o-spolecnosti/soubory-vyrocni-zprava-
ote/ZOOR_2010.pdf 
14  The investments mentioned in the national plan will not take place in the questioned installation Chvaletice 
CZ-003 but it will concern other generators which are in the portfolio Elektrarna Chvaletice, a.s. 
15  Ministry of Industry and Trade of the Czech Republic, National renewable energy action plan of the Czech 
Republic [online], Prague, 2010, pp. 67-70, Table 10a, 10b [quoted 2012-03-01]; available at 
http://download.mpo.cz/get/42577/47632/568798/priloha001.pdf 
16  In accordance with the European Parliament and Council Directive 2009/28/EC of 23 April 2009 



13 
 

production currently in force shall remain however the budget shall be lowered because of 
the fiscal limits17, yet the abovementioned target is expected to be reached by 2018. Growth 
is also expected in the installed electrical power output at power stations with combined-
cycle gas turbines from approximately 440 MW to around 2,230 MW. Hence, the 
Commission considers that that measure will be able to bring down the level of reliance on 
fossil fuel and will contribute sufficiently to the aim of diversifying energy production. 

 

46. In addition, the procedure followed for selecting projects supported through the allocation of 
emission allowances, the limitation of their number and the choice of projects appear to be 
in line with the need to prevent the reinforcement of the dominant position of the incumbent. 
The Czech Republic's allocation procedure was based on an open call for projects, on the 
basis of pre-established objective, transparent and common criteria. The projects were 
therefore selected in a non-discretionary way, which reduces the distortions of competition 
which the aid might cause. 

47. The estimated value of the investments of the ČEZ Group is EUR 2.4 billion, representing 
43.24% of all investments listed in the national plan.  In contrast, a conservative estimate of 
the allowance prices gives a value of the allowances corresponding to 0.687 billion EUR, i.e. 
around 30% of the total value of the allowances (according to the prices listed in the 
Commission Communication 2011/C 99/03, the market value of allowances allocated to the 
production of electricity is 1.15 billion EUR). It follows that the ČEZ Group receives 
allowances well below the level of investments planned to be undertaken. 

48. Furthermore, the sources of the ČEZ Group included in the national plan have the following 
share of the total market: 

• The market share of ČEZ Group sources included in the national plan in terms of the total 
installed capacity of the Czech Republic is 33.6% (2010). 

• The market share of ČEZ group sources included in the national plan in terms of net 
electricity output in the Czech Republic is 37.6% (2010). 

 

49. Further to the above, even if the allocation of allowances to the investments proposed by 
ČEZ Group represents the largest share of the value of allowances allocated, the 
implementation of the plan appears not to have negative impacts on the structure of the 
market in the Czech Republic. Compared to current status, which displays features of a 
dominant position of the ČEZ group, concentration as to net power generation is expected to 
slightly decrease by the end of the implementation period of the national plan18. In the same 
period, the incumbent's generation capacity out of the total generation capacity installed in 
the Czech Republic would not increase either due to the planned decommissioning of 
capacity at the operator's level. At the same time, a growth of installed capacity and 
electricity generation is expected at the level of small and medium-size producers by 

                                                           
17  The Czech Republic also explained that some activities (such as PPC technology) are, by nature, not covered 

by the national renewable support scheme. Hence, for instance the investment of PPC Mochov turned out to 
be unfavourable (low rate of return) due to the change in electricity prices and not because of the cease of 
state support. 

18 The Herfindahl-Hirschman Index of approximately 6100 in 2011 would decrease by 8.2 % to around 5600 
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constructing power plants fuelled by renewable or combined-cycle gas sources (see the 
group Others in Table 1 below). Bearing in mind the above, the incumbent's position shall 
not be reinforced by the implementation of the national plan. As can be seen from the 
forecasts in Table 1 below, the market shares of ČEZ group would not drop significantly 
even in a scenario when the national plan would not be implemented. In fact, without the 
implementation of the national plan and the modernisation obligation of CO2 emitting power 
plants, ČEZ group's capacities stemming from thermal power would remain higher. 
Concerning the other sources of power, the Commission considers that the reason why the 
expected capacities stemming from nuclear and hydro power would remain unchanged 
regardless whether the national plan is implemented is the fact that the phasing out of 
nuclear and hydro power installations is a slow and time consuming process which spans 
over 2020. Regarding energy from wind, solar and biogas, the Commission considers that 
ČEZ group would be able to reach the same capacity of 3,558 MW without the aid as well 
due to the abovementioned operating support mechanism for renewable energy. Therefore, 
the Commission considers this condition of point 40 e) of the ETS Guidelines to be fulfilled. 

Table 1 – Market shares in terms of net electricity generation in the Czech Republic broken 
down by producers and sources used for generation installations in the years 2011 and 2020  

 
 

Year 2011 2020 – aid scenario 2020 – no aid scenario 

Market Total ČEZ EPH Dalkia Others Total ČEZ EPH Dalkia Others total ČEZ EPH Dalkia Others 

  

Net Production 
(GWh)  

80 924 
56 
877 

2 
927 

1 604 19 516 84 303 
56 
423 

2 
628 

1 650 23 602 
84 
760 

56 
923 

2 
628 

1 607 23 602 

% 100 70 4 2 24 100 67 3 2 28 100 67 3 2 28 

Thermal power 
(GWh) 

48 998 
28 
136 

2 
917 

1 604 16 341 48 126 
23 
543 

2 
618 

1 650 20 315 
48 
583 

24 
043 

2 
618 

1 607 20 315 

% 100 57 6 3 33 100 49 5 3 42 100 49 5 3 42 

Nuclear power 
(GWh) 

26 708 
26 
708 

0 0 0 29 256 
29 
256 

0 0 0 
29 
256 

29 
256 

0 0 0 

% 100 100 0 0 0 100 100 0 0 0 100 100 0 0 0 

Hydro power 
(GWh) 

2 822 
1 
859 

0 0 963 3 363 
2 
400 

0 0 963 3 363 
2 
400 

0 0 963 

% 100 66 0 0 34 100 71 0 0 29 100 71 0 0 29 

Wind, solar and 
biogas energy 
(GWh) 

2 396 174 10 0 2 212 3 558 
1 
224 

10 0 2 324 3 558 
1 
224 

10 0 2 324 

% 100 7 0 0 92 100 34 0 0 65 100 34 0 0 65 

 
Source: Czech authorities (submitted to the Commission on 4 December 2012 as additional 
information which was reviewed and audited by Deloitte). 

 

50. It is also stated by the Czech authorities that the ČEZ group will mainly focus on renewable 
sources of energy, or steam-gas cycles and that it will only partially upgrade its coal-fired 
sources. Nonetheless, according to the ČEZ group's business plans, between the years 2016 
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and 2020 the company will sell its minority share in a newly incorporated legal entity which 
operates the majority of the group's power plants using renewable energy sources (especially 
photovoltaic, small hydro power and wind power plants)19. The minority ownership will be 
offered to small qualified investors. It follows from the above that the shares of ČEZ group 
on the electricity generation market should further decrease in favour of other smaller market 
participants who would thereby increase their market position, moreover doing so by 
operating power sources which are promoted by the European Parliament and Council 
Directive 2009/28/EC of 23 April 2009. 

51. Finally, perceiving the position of ČEZ group on a wider electricity market, it is important to 
underline that the Czech Republic, Slovakia and Hungary launched their market coupling 
agreement on 11 September 2012 in order to handle the allocation of the daily cross-border 
electricity and transmission capacities in and between the three markets. This method allows 
simultaneous power trading on exchanges within the transmission capacity available20. As a 
result of this market coupling the market share of ČEZ in terms of installed capacity is 
expected to decrease in the future due to possible electricity in-flow from Slovakia and 
Hungary. 

52. For the reasons listed above, the Commission concludes that the positive effects of the 
notified measure offset its negative effects, and that the potential distortions caused by the 
measure do not alter market conditions to such an extent as to be contrary to the common 
interest. 

4. CONCLUSION  

53. In the light of the foregoing, the Commission concludes that the notified aid is compatible 
with the internal market in accordance with Article 107(3)(c) of the TFEU and has therefore 
decided not to raise objections to it. 

54. The Commission reminds the Czech authorities that, in accordance with Article 108(3) 
TFEU, plans to refinance, alter or change this scheme have to be notified to the Commission 
pursuant to provisions of Commission Regulation (EC) No 794/2004 implementing Council 
Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 
[now 108] of the TFEU.21 

                                                           
19  http://www.patria.cz/zpravodajstvi/1997657/novak-cez-obnovitelne-zdrojenabidneme-kvalifikovanym-
investorum-vynos-pouzijeme-i-na-temelin.html 
20More information:  
http://www.ceps.cz/CZE/Media/Tiskove-zpravy/Stranky/Dnes_byl_uspesne_propojen_cz_sk_hu_trh.aspx 

21  OJ L 140, 30.4. 2004, p.1.  
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55. If this letter contains confidential information, which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in 
the authentic language on the Internet site:  

http://ec.europa.eu/eu_law/state_aids/state_aids_texts_cz.htm 
 

Your request should be sent by registered letter or fax to: 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax No: 32 2 296 12 42 

 
Yours faithfully, 

For the Commission 
 
 

Joaquín ALMUNIA 
Vice-President
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