
 
 
 
Excmo. Sr. D. José Manuel García Margallo 
Ministro de Asuntos Exteriores 
Plaza de la Provincia 1 
E-28012 MADRID 
 
Commission européenne, B-1049 Bruxelles – Belgique 
Europese Commissie, B-1049 Brussel – België 
Teléfono: (32-2) 299 11 11. 

 

EUROPEAN COMMISSION 
 
 
 
 
 

Brussels, 25.7.2012 
C(2012) 5414 final  

 
 

 
Subject:  State aid SA.35069 (2012/N) – Spain  
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Sir, 

 
I. PROCEDURE 

1. On 28 January 2010, the Commission approved1 a Recapitalisation Scheme for credit 
institutions with effect until 30 June 20102. The objective of Scheme was to provide 
public support for the consolidation of the Spanish banking sector by, inter alia, 
strengthening the capital buffers of credit institutions. On 23 July 2010, the 
Commission approved3 the prolongation of the original scheme which expired on 31 
December 2010. 

2. Under that Spanish recapitalisation scheme, seven recapitalisations were completed 
in 2010 by the Fund for Orderly Bank Restructuring ("the FROB"), namely, 
“Unnim”, “Catalunya Caixa”, “Caja España de Inversiones, Salamanca y Soria”, 
“BFA/Bankia”, “Banco Mare Nostrum”, “NovaCaixaGalicia” and “Banca Cívica”. 

3. On 23 July 2012, Spain notified a new recapitalisation scheme for credit institutions 
in Spain (“the Scheme”). It was complemented by a commitment letter on the same 
date. 

4. Spain exceptionally accepts that the decision will be adopted in the English language. 

                                                 
1  Case number N28/2010 
2  Commission Decision C(2010) 504 final OJ C 57, 09.03.2010, p. 2. 
3  Commission Decision C(2010) OJ C 242 , 09.09.2010, p. 2. 
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II. DESCRIPTION 

II.1. The objective of the Scheme 

5. Pursuant to the Memorandum of Understanding on Financial Sector Policy 
Conditionality between the Kingdom of Spain and the Heads of State and 
Government of the Euro Area (“the MoU”), an individualized accounting and 
economic assessment of the financial situation of the Spanish credit institutions ("the 
Stress Test") is to be carried out. The Stress Test is to be completed by mid-
September 2012.  The objective of the Scheme is to establish the conditions under 
which the FROB4 will strengthen the own resources of credit institutions that show a 
capital shortfall in the Stress Test that cannot be covered through private resources 
until 30 June 2013. 

6. In addition, the Scheme serves as a backstop facility pursuant to paragraph 10 of the 
MoU ("the backstop facility") for those banks with urgent capital needs which 
materialise before the Stress Test is completed and which could lose their banking 
license or pose a threat to the financial stability of the Spanish banking system. For 
such emergency situations the Scheme is thus open for banks belonging to all the 
groups described in the MoU. 

 
II.2. Background to the Scheme 

7. The beneficiaries of the Scheme are credit institutions licenced in Spain that, after 
the Stress Test, face a capital shortfall that must be covered with recourse to State aid 
("the Beneficiaries").  

8. Based on the results of the Stress Test, the MoU envisages that the largest Spanish 
banks will, according to their capital needs, be split into the following groups: 

a. Group 0 - banks for which no capital shortfall is identified and no further 
action is required; 

b. Group 1 - banks already owned by the FROB; 

c. Group 2 - banks with capital shortfalls identified by the Stress Test and unable 
to meet those capital shortfalls privately without having recourse to State aid; 
and 

d. Group 3 - banks with capital shortfalls identified by the Stress Test with 
credible recapitalisation plans and which are, in principle, able to meet those 
shortfalls privately without recourse to State aid. Group 3 banks will be split 
into:  

i. Group 3a - banks planning a  significant equity raise (>2% Risk 
Weighted Assets - “RWA”); and 

ii.  Group 3b - banks planning a less significant equity raise (<2%RWA). 
 

                                                 
4  The FROB was established, in the context of the financial crisis, to provide public support for the consolidation of the Spanish 

banking sector by, inter alia, strengthening the capital buffers of credit institutions. The FROB has legal personality and full public 
and private capacity to implement its objectives. The FROB has an established original funding of EUR 15 billion of which EUR 
12.75 billion is contributed by the State Budget and the rest (EUR 2.25 billion) has been contributed by the DGF. In addition, the 
FROB may resort to outside funding to finance its activities; however, outside funding may never exceed three times its original 
funding (with authorisation from the Finance Minister, FROB can increase its initial funding up to six times). 
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9. For credit institutions belonging to Group 0, there is no need to inject public capital 
and the Scheme is thus not open to them. 

10. For credit institutions belonging to Groups 1 and 2, the FROB will only provide 
financial support once individual restructuring plans have been approved by the 
European Commission. The Scheme is therefore not open to them, except for 
interventions of the kind described in recital 12, in which case they will be 
considered Beneficiaries of the Scheme. 

11. For credit institutions belonging to Group 3, the Scheme is fully open, thus if a credit 
institution benefits from the Scheme it is considered a Beneficiary under the Scheme. 
The Beneficiaries belonging to Group 3 will submitted individual restructuring plans 
to the European Commission during the six-month period following the provision of 
the financial support provided by the FROB which will be, in principle, in the form 
of convertible contingent bonds (“CoCos”). No conversion of CoCos can in principle 
take place before the approval of the restructuring plan by the European 
Commission. 

12. Nevertheless, against a background of continued sovereign funding strains and 
extremely limited access by some Spanish banks to external funding, considerable 
stress may be placed on the financial situation of banks before  the completion of 
their recapitalisation as described in recitals 10 and 11. To that end, paragraph 10 of 
the MoU envisages the emergency backstop facility referred to in recital 6 of this 
Decision. The FROB, under that so-called first tranche, will be able to recapitalise 
those banks in order to restore confidence in the financial system.  

13. Any capital injection has to comply with the MoU and the conditions contained 
therein, including requirements as to burden-sharing5, under which losses will be 
allocated to equity holders. The Spanish authorities will require burden-sharing 
measures from hybrid capital holders and subordinated debt holders in banks 
receiving public capital. 

14. The use of the backstop facility by the FROB will require a reasoned and quantified 
request from the Bank of Spain (“BoS”), to be approved by the European 
Commission and the Euro Working Group, in liaison with the ECB, within the 
framework of the MoU6. This Decision is approving the backstop facility as a 
scheme, while each individual application is subject to a verification of its 
compliance with the conditions of the Scheme on a case by case basis in the form of 
a service letter. Restructuring plans for the banks making use of the backstop facility 
will need to be submitted to the European Commission, at the latest, six months after 
the capital injection by FROB, unless the MoU foresees a shorter timetable for the 
submission of the restructuring plans 

15. In principle the recapitalisation of the Beneficiaries will be carried out, as described 
in more detail under section 4 below, through the acquisition of CoCos. For 
interventions using the backstop facility, ordinary shares may also be used under the 
conditions explained in this decision, if the objective of the emergency intervention 
cannot be achieved by CoCos. 

16. Except for interventions using the backstop facility, the Beneficiaries, prior to 
receiving any capital injection by the FROB, will have to provide a recapitalisation 

                                                 
5  Point 17 of the MoU 
6     Point 10 of the MoU, as also reflected in the commitment of Spain in recital 35 b). 
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and/or restructuring plan to the Spanish authorities, which will have to be approved 
by the BoS. 

17. According to the MoU, the overall budget of the Spanish Programme, covering 
estimated capital requirements with an additional safety margin, amounts to EUR 
100 billion. This is therefore also the maximum size of the Budget of the Scheme.  
However, the part of the budget which can be used for the backstop facility is limited 
to EUR 30 billion.  

 
II.3. Legal basis 

18. The legal basis for the Scheme is Royal Decree-Law No 9/2009 “sobre 
reestructuración bancaria y reforzamiento de los recursos propios de las entidades 
de crédito”, as amended and the Resolution of the FROB of [30] July 2012 "por el 
que se detallan los criterios y condiciones a los que se ajustará su actuación en los 
procesos de reforzamiento de los recursos propios de entidades de crédito en el 
ámbito de la asistencia financiera europea para la recapitalización." 

 
II.4. Instruments available for the recapitalisation by the FROB 

Convertible contingent bonds 

19. The injection by the State will, in principle, take the form of CoCos eligible as Core 
Tier 1, for solvency purposes, with an envisaged investment period by the FROB of 
five years.  That period is extendable, in certain cases, to up to seven years. At the 
end of the relevant period the CoCos will have to be bought back and redeemed by 
the Beneficiary or converted into ordinary shares by the FROB. 

20. The remuneration of CoCos will be, as a minimum, 8.5% p.a. for the first year of the 
investment and will increase, thereafter, through annual step-ups (increased by 25 
basis points for the second year and by 50 basis points each year from the third year 
onwards) in order to reach an average of 9% throughout the first five years of the 
investment period. 

21. If a Beneficiary is unable to pay the remuneration on the CoCos, the payment due 
will be made in kind via issuance of new ordinary shares, depending on the legal 
nature of the Beneficiary and CoCos (alternative coupon satisfaction mechanism). In 
order to establish the value of those instruments the valuation methodology described 
in recitals 29 and 30 will apply. 

22. If the CoCos have not been amortised by a Beneficiary at the end of the investment 
period, they will be converted into ordinary shares. In order to establish the price of 
the ordinary shares the procedures described in recitals 28, 29 and 30 will apply. 

23. The FROB should decide to trigger the total or partial mandatory conversion of the 
CoCos if without such conversion the Beneficiary would no longer be viable. As 
established in the MoU, the FROB should also trigger such a conversion for 
Beneficiaries included in Group 3 if they have not been able to buy back the CoCos 
by 30 June 2013.  

24. CoCos will be subject to automatic conversion into ordinary shares in the following 
circumstances: a) whenever the Beneficiary presents a ratio of capital7, as defined by 

                                                 
7  Capital as defined in the MoU.  
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the BoS, lower than 5.125%; b) if the CoCos become ineligible for treatment as Core 
Tier 1 capital; or c) if the Beneficiaries go into dissolution, liquidation, or 
bankruptcy. In addition, the CoCos will be converted into ordinary shares if 
additional State aid in the form of a capital injection is granted to the Beneficiary. 

25. Any conversion of the CoCos into ordinary shares of the Beneficiaries has to be 
approved by the European Commission. It will be done under the terms and 
conditions set out in recitals 28, 29 and 30 below. 

Ordinary shares  

26. The FROB may in the emergency situations described in recital 12 subscribe for 
ordinary shares in the Beneficiaries, if the objective of the intervention cannot be 
achieved by CoCos. In that case, burden-sharing by existing equity owners needs to 
be ensured upfront. 

27. The entry price for the recapitalisation of a Beneficiary via ordinary shares will be 
based upon a discount, of at least 25%, on the market or economic value of that 
Beneficiary. The dilution effects, due to the recapitalisation of the FROB, will be 
taken into consideration before that discount is computed. 

28. Where the shares of a Beneficiary are listed on a regulated market, the value of the 
ordinary shares to be subscribed by the FROB must be determined by the weighted 
average price of the listed shares of the Beneficiary during the month immediately 
preceding the date of the announcement of the recapitalisation by the FROB. 

29. Where the shares of a Beneficiary are not listed on a regulated market, their value 
will be determined by the economic value of the Beneficiary resulting from the 
valuations conducted by three independent experts. The value used will be based on 
a combination of the valuations taken as follows: 

a. If for both the upper and lower valuations the difference between them and the 
central valuation is less than 15%, the value of the FROB shares will be the 
arithmetic average of the three valuations; 

b. If only one of the upper or lower valuations differs from the central valuation 
by more than 15%, the value of the FROB shares will be the weighted average 
of the valuations of the two closest to one other; 

c. Where both the upper and lower valuations are separated by more than 15% 
from the central valuation, the value of the FROB shares will be that latter one. 

 
30. If within five months prior to the FROB’s capital injection, a significant equity stake 

(>10% of the equity of the Beneficiary) of a Beneficiary is placed among private 
investors who were not previously related to the credit institution, provided that the 
situation of the Beneficiary and the economic framework conditions have not 
changed significantly and that stake was bigger than the FROB’s capital injection, 
the price of that equity stake shall be considered as the market or economic value of 
the Beneficiary. The conditions described in recital 27 will then be applied. If, 
however, the FROB’s stake is bigger than the past investment made by private 
investors or the economic framework conditions have changed significantly, the 
price of that transaction will be determined in line with recital 29 above. 

31. When the FROB subscribes securities on equal terms and at the same time with a 
private investor unrelated to the Beneficiary who subscribes to at least 30% of the 
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same capital injection, in accordance with point 21 of the Recapitalisation 
Commission8, the Commission will accept the price established in that operation.  

 

III. POSITION OF SPAIN 

32. The Spanish authorities note that the capital injections through ordinary shares and 
CoCos constitute aid, but claim that the measure is compatible State aid on the basis 
of Article 107(3)(b) of the Treaty on the Functioning of the European Union 
(“TFEU”). 

33. The Scheme is foreseen in the framework of the MoU. The Scheme enters into force 
on the date of the Commission approval and expires on the 31 December 2012. 

34. The BoS confirms in a letter9 that exceptional market circumstances continue to 
prevail in Spain, and that the Scheme is needed for ensuring financial stability in 
Spain. In particular the BoS confirms that, with the exception of a few large and 
internationally diversified credit institutions, the borrowing capacity of Spanish 
banks has been severely limited. The intensification of the sovereign debt crisis, and 
the consequent impact of rating downgrades on collateral availability, renders the 
access to the wholesale funding markets practically impossible, on affordable terms, 
for a number of institutions. Furthermore, the recent rating downgrades of the 
Spanish Banks poses further strain in accessing funding from the Eurosystem. 

35. Spain commits to respect the following commitments with regard to any 
recapitalisation that is carried out under the Scheme, until the Commission has 
approved a final restructuring plan: 

a) The Spanish authorities will send a request for verification for each capital injection 
to the European Commission. That request will be assessed by the European 
Commission services to verify that it complies with all the conditions set out in the 
Scheme. In case of positive assessment, a service letter will be sent to the Spanish 
authorities. 

b) Any recapitalisation will only be in an amount which would allow the individual 
credit institution to: a) fill the capital shortfall identified by the Stress Test - for 
Group 3 banks -; and b) in the case of the backstop facility, to comply with the 
reasonable and quantified request of the BoS as approved by the European 
Commission and the Euro Working Group, in liaison with the ECB. 

c) Recapitalisations will in principle be carried out in the form of CoCos. Only in the 
case of an emergency recapitalisation and if the objective of that intervention 
cannot be achieved with CoCos, can ordinary shares be used. 

d) Before injecting capital under that Scheme, other than in the form of CoCos, losses 
will have to be recognised by the bank and will have to be borne by the existing 
equity holders to the extent needed. Moreover, burden-sharing measures on hybrid 
capital and subordinated debt holders will also be required, in line with the MoU, in 
the context of the individual restructuring plan that will have to be approved by the 
European Commission. 

                                                 
8  Communication from the Commission – The recapitalisation of financial institutions in the current financial crisis: limitation of aid 

to the minimum necessary and safeguards against undue distortions of competition, OJ C 10, 15.01.2009, p. 2.  
9  Letter of 23 July 2012 from the Director General for Operation, Markets and Settlement Systems of the Bank of Spain. 
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e) A restructuring plan will in accordance with the Restructuring Communication10 be 
submitted for each Beneficiary within a maximum period of six months from the 
date of the recapitalisation under the Scheme but in any case no later than what is 
foreseen for each of the Group Bank categories under the terms of the MoU, which 
might shorten the six-month deadline. No conversion of CoCos will take place 
before the approval of the restructuring plan by the European Commission. 

f) For CoCos: 

i. The remuneration for CoCos shall be, as a minimum, 8.5% for the first year 
of the investment of the FROB and shall be increased thereafter, through 
annual step-ups (increased by 25 basis points for the second year and by 50 
basis points each year from the third year onwards), in order to reach an 
average of 9% throughout the first five years of the investment period for 
the State support. 

ii. An alternative coupon satisfaction mechanism applies to the CoCos 
pursuant to which unpaid quarterly interest will be paid in the form of new 
ordinary shares and/or CoCos. 

 
g) For ordinary shares: 

i. Their entry price for recapitalisation will be based upon a discount to the 
market or economic price of the Beneficiary, which will be at least 25%. 
The entry price will take into account dilution effects of the recapitalisation 
by the FROB before the discount is computed. 

ii. Where the shares of the Beneficiaries are not listed on a regulated market, 
the value shall be determined by three independent experts. 

h) A dividend ban will be imposed on the Beneficiaries, except for the adequate 
remuneration of the State, unless previously authorised by the Commission. 

i) The Commission will be consulted prior to any liability management exercises 
(including buy-backs) on hybrid instruments and subordinated debt in order to 
ensure compliance with EU State aid rules. 

j) A ban on coupon and interest payments will be imposed on hybrid instruments and 
subordinated debt, where there is no legal obligation to proceed with such payment. 

k) A ban on aggressive commercial strategies will be imposed. 

l) A ban on acquisitions will be imposed in the following form: 

i. No Beneficiary may acquire any stake in any undertaking. That ban covers 
both undertakings which have the legal form of a company and packages of 
assets which form a business. 

ii. That ban will apply until the Commission approves a final restructuring plan 
for the beneficiary which might modify that acquisition ban. The 
commitment will enter into force starting from the date of this Commission 
decision. 

iii. Notwithstanding that prohibition, the beneficiary may, after obtaining the 
Commission’s approval, acquire businesses if it is, in exceptional 

                                                 
10  OJ C 195, 19.8.2009, p. 9. 
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circumstances, necessary to restore financial stability or to ensure effective 
competition. 

iv. Acquisitions that take place in the ordinary course of the banking business 
of the beneficiary as regards the management of existing claims towards 
ailing firms are exempted from the prohibition referred to in point i above. 

m) The European Commission services will be informed of the terms and conditions of 
each recapitalisation before it is completed, and the measure will only be 
implemented upon confirmation by the European Commission services of its 
compliance with the terms of this Decision. 

n) A report will be provided after six months from the date of this Decision on the 
overall use of the Scheme, including any terms and conditions applied as regards 
individual capital injections. 

o) No further recapitalisation under the framework of the Scheme will be undertaken 
after 31 December 2012, unless the Spanish authorities notify the prolongation of 
the Scheme sufficiently in advance and the European Commission approves a 
prolongation. That commitment does not preclude the possible conversion of 
CoCos into ordinary shares. Such a conversion will be undertaken under the same 
terms and conditions described in recitals 28, 29 and 30. The conversion of CoCos 
into ordinary shares will be notified to the European Commission, and will not be 
carried out before the approval of the relevant restructuring plan by the European 
Commission.  

 

IV. ASSESSMENT 

IV.1. Existence of State aid  

36. As set out in Article 107(1) TFEU, any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods 
shall, in so far as it affects trade between Member States, be incompatible with the 
internal market. 

37. The Commission considers that the Scheme constitutes State aid within the meaning 
of Article 107(1) TFEU and notes that the Spanish authorities agree with this 
assessment. 

38. Any recapitalisation by the State under the Scheme allows the Beneficiaries to secure 
capital on more favourable terms than would otherwise be possible in the light of the 
prevailing conditions in the financial markets. Given the current financial market 
situation of Spain, the Commission has serious doubts whether credit institutions 
benefitting from the Scheme would be in a position to obtain capital needed from the 
markets at all, at whatever price. 

39. It should be also noted that the MoU foresees the creation of such a scheme so that 
recapitalisations can take place for Beneficiaries as a contingency facility to deal 
with emergencies. It is intended to address the situation in which credit institutions 
need an emergency capital injection ahead of the Stress Test and the necessary 
capital cannot be raised from private sources.  
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40. Interventions under the Scheme, therefore, give, an economic advantage to the 
Beneficiaries. The measures strengthen their position compared to that of their 
competitors in Spain and other Member States. As banking is an international 
business, the support must, therefore, be regarded as distorting competition and 
affecting trade between Member States. The advantage is provided through State 
resources11 and is selective since it only benefits the Beneficiaries. 

IV.2.  Compatibility 

41. As regards compatibility of the aid with the internal market, the Commission must 
first determine whether the aid can be assessed under Article 107(3)(b) TFEU, i.e. 
whether the aid remedies a serious disturbance in the economy of Spain. 
Subsequently, the Commission, using that legal basis, has to assess whether the 
measures proposed are compatible with the internal market. 

IV.2.1 Legal basis for the compatibility assessment 

42. Article 107(3)(b) TFEU provides that aid falling within the scope of Article 107(1) 
TFEU may be regarded as compatible with the internal market where it “remedies a 
serious disturbance in the economy of a Member State”. 

43. Given the present circumstances in the financial markets, the Commission considers 
that the measures may be examined under Article 107(3)(b) TFEU. The Commission 
acknowledged in its recent approval of the Spanish Guarantee scheme12 that there is a 
threat of serious disturbance in the Spanish economy and that State support of banks 
is suitable to remedy that disturbance. The BoS also confirmed that exceptional 
circumstances as regards the financial sector still persist in Spain. In view of the 
deteriorating conditions of the Spanish economy and the limited access for banks to 
international and wholesale funding markets, the Commission considers that the 
requirements for State aid to be approved pursuant to Article 107(3)(b) TFEU are 
fulfilled.  

44. The Commission expressed that view also by adopting in December 2011 a 
Communication that prolongs the application of State aid rules to support measures 
in favour of banks in the context of the financial crisis ("the 2011 Prolongation 
Communication")13. In particular, in the case of Spain, the Commission notes that 
euro area Member States are providing financial assistance for recapitalising the 
Spanish banking sector as established in the MoU. 

45. The Commission accepts, therefore, that the aid must be assessed under Article 
107(3)(b) TFEU. 

                                                 
11  See footnote 4. 
12  Reintroduction of the Spanish Guarantee Scheme SA 34224 (2012/N), OJ C 82, 21.03.2012. 
13  Communication from the Commission from 1 January 2012, of State aid rules to support measures in favor of banks in the context 

of the financial crisis, OJ C 356, 6.12.2011, p. 7. 
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IV.4.2.2 Compatibility assessment  

46. In line with point 15 of the Banking Communication14, in order for an aid to be 
compatible under Article 107(3)(b) TFEU it must comply with general criteria for 
compatibility under Article 107(3) TFEU, which imply compliance with the 
following conditions15: 

a) Appropriateness: The aid has to be well-targeted in order to be able to effectively 
achieve the objective of remedying a serious disturbance in the economy. This 
would not be the case if the measure were not appropriate to remedy the 
disturbance. 

b) Necessity: The aid measure must, in its amount and form, be necessary to achieve 
the objective. Thus it must be of the minimum amount necessary to reach the 
objective, and take the most appropriate form to remedy the disturbance. 

c) Proportionality: The positive effects of the measure must be properly balanced 
against the distortions of competition, in order for the distortions to be limited to 
the minimum necessary to reach the measure's objectives. 

Appropriateness of the Measures 
47. The Commission already emphasised at other occasions that the banking system 

plays a key role by providing lending to the real economy. That function is crucially 
dependent on credit institutions having the required capital for complying with the 
regulatory requirements. The foreseen capital instruments - equity capital and CoCos 
- are appropriate means for recapitalising credit institutions in Spain. 

48. In that context, the Commission considers that the Scheme will also function as an 
emergency safety net in order to provide the Beneficiaries with a capital backstop for 
emergencies.  

Necessity of the Measures 
49. The Commission considers also that the aid is necessary. In that respect, it recalls 

that the objectives of the Scheme, as outlined in recitals 5 and 6, and the conditions 
of its application, as outlined in recital 35, ensure that capital injections are only 
granted which are necessary to allow the Beneficiaries to fulfil the new regulatory 
capital requirements set out in the MoU. This will also ensure the financing to that 
real economy is not unduly disrupted. 

Proportionality – aid limited to the minimum necessary 
50. The Commission notes that the Scheme is limited in time as the Spanish authorities 

have committed to stop applying the Scheme on 31 December 2012, which will limit 
the potential distortion of competition. The introduction of the Scheme is a response 
to the difficulties that Spanish banks are facing. 

51. The Scheme is furthermore in line with the requirements set out in the 2011 
Prolongation Communication. In particular, that Communication clarifies rules on 
pricing of capital injections by the State and removes the distinction between sound 
and distressed banks for the purposes of submitting a restructuring plan and requires 

                                                 
14  Commission Communication on The application of State aid rules to measures taken in relation to financial institutions in the 

context of the current global financial crisis, OJ C 270, 25.10.2008, p. 8.  
15  See paragraph 41 of Commission decision in Case NN 51/2008, Guarantee scheme for banks in Denmark, OJ C 273, 28.10.2008, p. 

2. 
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the presentation of a restructuring plan in any instance of granting of recapitalisation 
measures.  

52. In case of capital injections via CoCos, which is the main instrument to be used 
under the Scheme, the average annual remuneration of around 9% over the first five 
years, which starts at 8.5% for the first year and increases over time with step-ups, 
encourages Beneficiaries to exit from State intervention and is in line with the 
guidelines of the Commission. Furthermore, an alternative coupon satisfaction 
mechanism applies to the CoCos pursuant to which unpaid quarterly interest will be 
paid in the form of new CoCos, ordinary shares. 

53. In case of intervention via subscription of ordinary shares in the Beneficiaries' 
capital, the Commission notes that the entry price for the State in the Scheme will be 
based upon a discount on market price or the economic value of the Beneficiaries 
when its ordinary shares are not listed in the official markets of at least 25%, after 
taking into account of dilution effects. Also, ordinary shares will only be used as 
instrument if in case of an emergency recapitalisation the objective of the 
recapitalisation cannot be achieved with the use of CoCos and if burden-sharing 
measures have been implemented upfront. 

54. The Commission notes that the upside potential of the ordinary shares subscribed for 
by the State increases over time and that any injection of ordinary shares or any 
conversion of the CoCos into ordinary shares will lead to a material dilution of the 
Beneficiaries' existing shareholders and stakeholders. 

55. Spain commits to submit to the European Commission services a report on the 
operations of the Scheme six months from the date of this decision and will only 
make recapitalisations under the Scheme for a period lasting until 31 December 
2012. 

56. Spain commits that any recapitalisations under the Scheme will only be of the scale 
required to fill the capital shortfalls identified in the Stress Test for Group 3 banks or, 
in the case of the backstop facility, up to the amount needed to avoid the Beneficiary 
losing its banking license or posing a threat to financial stability. That commitment 
also ensures that the aid is limited to the minimum necessary.  

57. Furthermore, Spain commits that any capital injection has to comply with the MoU 
and the conditions contained therein, including those on burden-sharing (point 17 to 
20 of the MoU). Therefore, before injecting capital under this Scheme, losses have to 
be recognised by the Beneficiary and have to be borne by the existing equity holders 
to the extent needed. Moreover, burden-sharing measures on hybrid capital and 
subordinated debt holders, in line with the MoU, will be required by Spain in the 
context of the restructuring plan to be presented to the European Commission. Those 
provisions also ensure that the amount of public capital injected is limited to the 
minimum necessary. 

58. Furthermore, the European Commission takes note that the Spanish authorities will 
send a request for verification for each capital injection to the European Commission 
before injecting capital, including the details of the transaction and the relevant term-
sheet. That request will need to be assessed by the European Commission to verify 
that the specific capital injection complies with all the conditions set out in the 
Scheme. In case of positive assessment, a service letter will be sent to the Spanish 
authorities, so that, in accordance with the MoU, they can present it to the Eurogroup 
and the ECB. In consequence, the European Commission services also have the 
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possibility to verify whether the actual capital injection is limited to the minimum 
necessary.  

59. In relation to each Beneficiary, Spain commits to a number of provisions, which aim 
at encouraging the Beneficiary to exit from the State capital as soon as possible. 
Those commitments include: 

a) A dividend ban on the Beneficiaries, except for the adequate remuneration of the 
State, unless previously authorised by the Commission; 

b) Prior consultation with the Commission of any liability management exercises 
(including buy-backs) on hybrid instruments and subordinated debt in order to 
ensure compliance with Commission State aid rules; 

c) A ban on coupon and interest payments on hybrid instruments and subordinated 
debt, where there is no legal obligation to proceed with such payment; 

d) A ban on aggressive commercial strategies; 

e) A ban on acquisitions in the following form: 

i. Any beneficiary will not acquire any stake in any undertaking. That 
commitment covers both undertaking which have the legal form of a 
company and package of assets which form a business;  

ii. That commitment will apply until the Commission approves a final 
restructuring plan for the beneficiary which might modify this acquisition 
ban. Spain has stated that the commitment will enter into force starting from 
the date of this decision; 

iii. Notwithstanding that prohibition, the beneficiary may, after obtaining the 
Commission’s approval, acquire businesses if that is in exceptional 
circumstances necessary to restore financial stability or to ensure effective 
competition; 

iv. Acquisitions that take place in the ordinary course of the banking business 
of the beneficiary as regards the management of existing claims towards 
ailing firms are exempted from the prohibition referred to in point i above. 

60. Additionally, individual restructuring plans in line with the Restructuring 
Communication will be notified no later than six months from the date of the 
recapitalisation. However, such plans will be notified no later than is foreseen in the 
MoU for each group of banks, if that period is shorter than six months. The approval 
of restructuring plans will ensure that competition distortions are sufficiently 
addressed.  

61. As regards the combination of the Scheme with other aid measures, as indicated in 
the Annex to the Restructuring Communication16 any restructuring plan should 
contain all State aid received as individual aid or under a scheme during the 
restructuring period and all such aid needs to be justified as satisfying all criteria 
prescribed by the Restructuring Communication (i.e. return to viability, own 
contribution by the beneficiary and limitation of competition distortion). 
Accordingly, the Commission needs to take a view in its final decision as to whether 

                                                 
16  Commission Communication on the return to viability and the assessment of restructuring measures in the financial sector in the 

current crisis under the State aid rules, OJ C 195, 19.08.2009, p. 9. 
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any aid granted during the restructuring period also satisfies the criteria required for 
the authorisation of restructuring aid.  

62. Furthermore, the Commission recalls that, based on point 16 of the Restructuring 
Communication, should further aid not initially foreseen in a notified restructuring 
plan be necessary for the restoration of viability, it cannot be granted under an 
approved scheme but needs to be subject to individual ex ante notification and any 
such further aid will be taken into account in the Commission’s final decision on that 
bank. 

63. On the basis of the above, the Commission does not object to the notified scheme 
being in place until 31 December 2012. 

V. DECISION 
The Commission concludes that the notified Scheme is compatible with the internal market. 
The Commission has accordingly decided not to raise objections to the Scheme until 31 
December 2012 included. 

The Commission reminds Spain that the Scheme can only be applied until 31 December 2012. 
Any further application of the scheme requires a further notification and has to be approved 
by the Commission. 

The Commission notes that Spain has exceptionally accepted that the decision be adopted in 
the English language. 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 

http://ec.europa.eu/competition/elojade/isef/index.cfm. 

 

Your request should be sent by registered letter or fax to: 

 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II, 70 
B-1049 Brussels 
Fax No: +32-2-296 12 42 

 
 
 

Yours faithfully, 
For the Commission 
 
 
Joaquín ALMUNIA 
Vice-President 

http://ec.europa.eu/competition/elojade/isef/index.cfm
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