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Subject:  State aid SA.33.305 and SA.29.832 – The Netherlands 

Re-notification of recapitalisation aid to ING and implementation of the 
October 2009 restructuring commitments   

 
 
Sir, 

The Commission wishes to inform the Netherlands that, having examined the information 
supplied by your authorities on the aid referred to above, it has decided to initiate the procedure 
laid down in Article 108(2) of the Treaty on the Functioning of the European Union (TFEU). 

1 PROCEDURE 

The original procedure approving the restructuring aid 

(1) On 22 October 2008, the Netherlands notified to the Commission a EUR 10 billion capital 
increase in ING Groep NV (hereafter "ING") in the form of Core Tier 1 securities 
(hereinafter "CT1 securities").  
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(2) By Decision of 12 November 2008 (hereafter "the Rescue Decision")1, the Commission 
temporarily approved that recapitalisation measure as rescue aid in light of a number of 
commitments that the Netherlands and ING provided.  

(3) According to recital (32) of the Rescue Decision: 

The securities [CT1] are to be treated as core tier 1 capital, i.e. permanence of the 
instrument must be ensured and the ability to absorb potential losses in going and gone 
concern (i.e. in liquidation) situations. This implies that no certainty exists or can exist 
with regard to the returns mentioned above, which are dependent on decisions of ING and 
the agreement by DNB that after paying coupon and dividend ING's level and quality of 
capital are commensurate with ING's risk profile according to pillar 2 of Basel II.  The 
Commission having assessed the measure on the basis of an overall return of at least 10% 
p.a., the Dutch authorities have undertaken to renotify the measure under Art 88(3) EC2 if 
either of the following situations arise which make it considerably less likely that the 
overall return of at least 10% p.a. is achieved: 

– If no dividend is paid out for a period of two consecutive years or for three years in the 
next five years; or 

– If after a transition period of one year following the date of the present decision, the 
share price over a period of two consecutive years remains on average below 13€.  

Although in the light of its findings below about the compatibility of the measure under 
Article 87(3)(b) EC, the Commission finds that the above scenarios would not call into 
question the capital injection per se, such a development might call into question the 
conditions of compatibility of the measure and the Commission might, in particular, 
require additional behavioural constraints as a condition of the continued compatibility of 
the measure. 
 

(4) Further according to recital (34) of the Rescue Decision: 

ING has committed to refrain from expansion of its business activities that it would not 
have pursued if it had not received the capital injection.  

 
(5) Finally according to recital (35) of the Rescue Decision  

As to impact on competition, the Dutch authorities state that ING commits that they will 
refrain from mass marketing invoking the recapitalisation measure as an advantage in 
competitive terms.   

 

                                                 
1  Commission Decision in Case SA.26787 (ex N528/2008), OJ C 328, 23.12.2008, p. 4. 
2  With effect from 1 December 2009, Articles 87 and 88 of the EC Treaty have become Articles 107 and 108 

respectively of the Treaty on the Functioning of the European Union. The two sets of provisions are, in 
substance, identical. For the purposes of this Decision, references to Articles 107 and 108 of the TFEU should 
be understood as references to Articles 87 and 88 respectively, of the EC Treaty where appropriate. 
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(6) On 31 March 2009, the Commission issued a second rescue decision approving a measure 
in favour of ING in the form of an impaired asset back-up facility covering ING's Alt-A3 
portfolio (hereinafter the "Impaired Asset Decision")4, but simultaneously initiated the 
procedure laid down in Article 88(2) of the EC Treaty to verify whether the conditions of 
the Impaired Asset Communication5 regarding valuation (including the valuation 
methodology) were met and whether the measure provided for sufficient burden-sharing. 

(7) On 22 October 2009 the Netherlands notified an amended restructuring plan which 
included a catalogue of commitments. 18 November 2009, the Commission concluded 
that in-depth investigation with a decision (hereafter "the 2009 Restructuring Decision"6). 
In Article 1 of that Decision, the Commission approved the impaired asset back-up facility 
in the light of commitments. In the first and second paragraphs of Article 2 of that 
Decision it then found that restructuring aid was to be given by the Netherlands in favour 
of ING and approved that restructuring aid in the light of the commitments of the 
Netherlands provided in the amended restructuring plan (set out in Annex II to that 
Decision).  

(8) The Netherlands had provided the following commitment which is restated in section d) of 
Annex II to the 2009 Restructuring Decision 7: 

ING will create a new company for divestment in the Netherlands, which will be carved 
out from its current Dutch retail banking business. The result has to be that this carved-
out new company is a viable and competitive business, which is stand alone and separate 
from the businesses retained by ING and that can be transferred to a suitable purchaser. 
This new company will comprise the business of the WUH/Interadvies banking division, 
which is currently part of the Dutch insurance operations, and the Consumer Credit 
Portfolio of ING Bank. 

(9) The Netherlands had also committed that ING would contract a monitoring trustee 
(hereafter “the trustee”) to oversee the carve-out and divestiture process as well as, 
amongst other commitments, a price leadership ban. By e-mail of 9 December 2009 the 
Netherlands proposed Deloitte Accountants BV (hereafter "Deloitte") as trustee. By letter 
of 29 January 2010, the Commission accepted the appointment of the trustee. The 
monitoring of the implementation of the 2009 Restructuring Decision was conducted 
under case SA 29.832.  

(10) On 28 January 2010, the Netherlands and ING brought proceedings before the General 
Court seeking the partial annulment of the 2009 Restructuring Decision. In its judgment of 
2 March 2012 in Joined Cases T-29/10 and T-33/10, the General Court annulled the first 

                                                 
3  An Alt-A mortgage is a type of U.S. mortgage that is considered riskier than "prime", and less risky than 

"subprime," the latter being the riskiest category. Typically Alt-A mortgages are characterized e.g. by borrowers 
with less than full documentation, lower credit scores, higher loan-to-values, and more investment properties. 

4  Commission Decision SA.27991 (ex N138/2009), OJ C 158, 11.7.2009, p. 13. 
5  Communication from the Commission on the Treatment of Impaired Assets in the Community Banking sector, 

OJ C 72, 26.03.2009, p. 1. 
6  Commission Decision SA.28855 (ex N373/2009), OJ L 278, 19.10.2010, p. 139. 
7  The full commitment is reproduced as Annex to this Decision 
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and second paragraphs of Article 2 of the 2009 Restructuring Decision, and Annex II to 
that decision.  

(11) The first paragraph of Article 2 of the 2009 Restructuring Decision had found that the 
restructuring aid provided by the Netherlands to ING was State aid.  The second paragraph 
of Article 2 found the restructuring aid provided by the Netherlands compatible with the 
common market, subject to commitments provided by the Netherlands which were set 
down in Annex II.   

(12) Because the General Court has annulled those provisions, the Commission had to re-assess 
the restructuring aid, placing itself in the situation which existed on 18 November 2009. 
Therefore, on 11 May 20128, the Commission adopted a new Restructuring Decision, 
finding that the amendment9 of the repayment conditions of the CT1 securities constitutes 
State aid and finding that measure and all other restructuring aid measures granted in the 
context of the restructuring plan in favour of ING  compatible with the internal market 
(hereafter “the 2012 Restructuring Decision”, on the basis of the commitments provided in 
the context of the amended restructuring plan of 22 October 2009 which are reproduced in 
the Annex to the 2012 Restructuring Decision).10 

Amendment of the restructuring commitments 

(13) One of the commitments provided by the Netherlands on which the 2009 and 2012 
Restructuring Decisions were based was the carve-out and divestment of a new Dutch 
retail bank, based upon the activities of WUH/Interadvies (hereafter "Westland Utrecht 
Bank" or "WUB").11 That "WUB-commitment" foresees twelve months to complete the 
carve-out process and [...]* months (hereafter described together as “the first divestiture 
period”) to find a buyer acceptable to the Commission.  

(14) By e-mail of 3 February 2011, the trustee informed the Commission that WUB had been 
carved out and was held separately.12  

(15) During a meeting on 4 May 2011, ING and the Netherlands informed the Commission of 
the lack of buyer interest for WUB. In the same meeting, the Netherlands proposed as an 
alternative to bring a large part of WUB back under the umbrella of Nationale 
Nederlanden (or "NN") - the Dutch insurance subsidiary of ING Insurance Europe13 -, 

                                                 
8  Commission Decision SA.28855 (ex N373/2009, ex C10/2009, ex N528/2008), Not yet published 
9  Initially, ING could only repay the CT1 securities in the first three years after issuance of the CT1 securities at 

150% of the issue price; the amendment allowed ING to repay at more favourable terms i.e. at 100% + accrued 
interest + a repayment penalty depending on ING's share price but with a minimum IRR for the State of 15% 
p.a. More details can be found in the recitals (45) and following of the 2012 Restructuring Decision. 

10  The Annex to the 2012 Restructuring Decision is identical to Annex II of the 2009 Restructuring Decision.  
11  The Netherlands explained the WUB-divestment in the presentation of 21 September 2009: "Update Dutch retail 

proposal" and the presentation of 24 September 2009, "De Dom II".  
*  Covered by the obligations on professional secrecy 
12  By letter of 14 February 2011, the Commission accepted that the price leadership ban would be lifted for WUB. 
13  Until the very last submission – i.e. the final Van Gogh report (see recital (21) ) – ING had the intention to 

divest ING Insurance Eurasia – preferably by an IPO (i.e. initial public offering) followed by a secondary 
offering. ING Insurance Eurasia was also the intended parent company of NN Bank. On 12 January 2012, ING 
communicated to the press that it would try to find separate divestment solutions for ING Insurance Asia and 

http://www.ing.com/Our-Company/Press-room/Press-release-archive/PressRelease/ING-provides-update-on-restructuring-plans.htm
http://www.ing.com/Our-Company/Press-room/Press-release-archive/PressRelease/ING-provides-update-on-restructuring-plans.htm
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where it would be merged into the nascent NN Bank14. That alternative proposal has been 
referred to under the code name "Van Gogh" in subsequent exchanges between the 
Member State and the Commission. During that meeting, the Netherlands and ING 
presented to the Commission a report on the business model of the new integrated NN 
Bank.  

(16) Several follow-up meetings took place, during which the Commission pointed out 
differences between the WUB-commitment and the proposed alternative. Those contacts 
led to new, slightly adapted, reports on NN Bank's business model on 7 September 2011 
and 12 September 2011. 

(17) On 8 November 2011, the trustee provided the Commission with a high level benchmark 
report in which the business model of NN Bank was compared with that of other small 
and medium-sized Dutch retail banks.  

(18) On 17 November 2011, the Netherlands notified in case SA.29.832 to the Commission an 
amendment of the commitments on which the 2009 Restructuring Decision was based. 
Because the same commitments have been considered by the Commission in relation to 
the 2012 Restructuring Decision, in respect of which that amendment poses identical 
implementation problems, the Commission will consider that notification with respect to 
the 2012 Restructuring Decision. Rather than divesting WUB to an external party within 
the envisaged timeline, the Netherlands proposed to integrate WUB with NN Bank and to 
keep it on the balance sheet of ING Insurance Europe. The Netherlands also requested an 
extension of the first divestiture period. The notification also contained a new version on 
the report of 12 September 2011 on NN Bank's business model (hereafter “the initially 
notified Van Gogh report”)15. 

(19) On 18 January 2012, the Netherlands transmitted to the Commission a second report of 
ING discussing more in detail the return on equity (hereafter “RoE”) of NN Bank 
(hereafter "the RoE report”).  

(20) On 24 January 2012, there was a meeting between ING, the Netherlands and the 
Commission, during which ING discussed a more comprehensive solution to the 
outstanding notification. [...] By e-mail of 31 January 2012, the Commission sought 
additional information on the potential [...] which had been mentioned by ING and the 
Commission received an explanatory note from the Netherlands on 1 February 2012 [...]. 

(21) On 6 February 2012, the Netherlands submitted a third report (hereafter “the final Van 
Gogh report”), which in essence integrated the RoE information of the RoE report into the 
initial Van Gogh report. 

(22) On 15 February 2012, a meeting took place between ING, the Netherlands and the 

                                                                                                                                                              
ING Insurance Europe (http://www.ing.com/Our-Company/Press-room/Press-release-
archive/PressRelease/ING-provides-update-on-restructuring-plans.htm). In the final Van Gogh report, it is ING 
Insurance Europe, which is mentioned as the intended parent company for NN Bank. 

14  NN had already plans to start a bank and has in fact recently received a banking licence. See page 6 of the final 
Van Gogh report. 

15  The initially notified Van Gogh report is in essence the same as the reports describing the business model of NN 
Bank mentioned in recital (15). 



 6

Commission during which the business model of NN Bank was explained again. A 
representative of the financial supervisor, DNB, was present in that meeting to give 
background information on competition in the Dutch retail banking market. By e-mail of 22 
February 2012, the Commission asked follow-up questions which have remained 
unanswered to date. 

(23) By letter of 20 March 2012, the Netherlands announced to the Commission that it would 
send a [document] of outstanding issues concerning ING as soon as possible. During 
follow-up telephone conversations, the Netherlands first indicated that the [document] it 
was preparing in coordination with ING would be ready by the end of March 2012. That 
delivery date was subsequently postponed to the end of April 2012.  

Re-notification of the remuneration of the State capital injection 

(24) On 21 November 2011, the Netherlands officially notified in case SA.33305 the issue of 
non-remuneration of the capital injection to the Commission. That notification was 
triggered by the failure by then of ING to pay a coupon to the Netherlands for two 
consecutive years (i.e. in 2010 for 2009 and in 2011 for 2010). In that notification, ING 
and the Netherlands also committed to a repayment schedule. Prior to that notification, the 
Commission, the Netherlands and ING had various meetings and information exchanges 
on the matter to prepare the notification. 

(25) On 10 October 2011, the Dutch authorities had informed the Commission about ING's 
intention to do a liability management transaction.16 At the same time, the Netherlands 
had reiterated ING's commitment to use the transaction proceeds to repay State aid at the 
latest in the year following the registration of the accounting profit resulting from that 
transaction. In the re-notification letter of 21 November 2011 the Netherlands confirmed 
that "the proceeds from this transaction in line with ING's commitment and conditions to 
repay the outstanding CT1 securities, will be used to repay the state CT1 securities at the 
latest in the year following the registration of the accounting profit". 

Additional Information on pricing behaviour of ING Direct Italia  

(26) The monitoring trustee has been in charge of monitoring the implementation of the price 
leadership ban under the 2009 Restructuring Decision.  Initially it produced monthly 
reports on that commitment, before it was agreed with the Commission that bi-monthly 
reports should be submitted, complemented by ad-hoc reports if requested by the 
Commission. By e-mail of 22 March 2010 the trustee submitted to the Commission its draft 
4th report on the price leadership ban. The report indicated that ING Direct Italia (i.e. the 
Italian internet bank subsidiary of ING) offered rates equal to the best priced competitor in 
the segment savings accounts on its “ContoArancio”.  

(27) By e-mail of 31 March 2010 addressed to the trustee and sent in copy to ING and the 
Netherlands, the Commission requested the trustee to inform ING that the 2009 
Restructuring Decision requires "ING to bring its pricing in line with the decision 

                                                 
16  Transactions by which companies buy back or exchange hybrid capital instruments below par. If these 

instruments are in the company’s books at par value, such transactions contribute positively to earnings, thereby  
increasing the company’s equity position. 
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immediately and in any case before the initially set date for the end of the promotion action 
at the end of April"17. 

(28) By e-mail of 1 April 2010 ING informed the Commission that "ING Direct Italia has 
confirmed […] that, with respect to the acquisition rate, from a legal point they cannot 
change their offer before end of April 2010 because it has already been communicated to 
the market with an expiration date of April 30th, 2010".  

(29) By e-mail of 12 April 2010 the trustee communicated to the Commission the following 
opinion: "Based on the initial benchmark for variable savings, ING offers the same rate as 
price leader […] and therefore in our opinion ING Direct Italia does not seem to have 
breached the PL Ban with the price setting of the acquisition rate for the Conto Arancio. In 
addition, ING Direct Italia decided on 9 March 2010 to lower the acquisition rate effective 
from the 1st of May 2010".  

(30) On 5 December 2011, the Commission received information by Mediobanca accusing 
ING Direct Italia of infringing the price leadership ban to which ING committed in the 
framework of the 2009 Restructuring Decision18.  

(31) By letter of 15 December 2011, the Commission sent a non-confidential version of the 
information to the Netherlands asking for comments.  

(32) By e-mail of 18 January 2012 the trustee transmitted to the Commission the draft 13th 
Trustee Report dated 23 December 2011 on the monitoring of the price leadership ban 
commitment.  

(33) By e-mail of 23 January 2012 the non-confidential version of the information was 
transmitted by the Commission to the trustee. 

(34) By e-mail of 15 February 2012, the Netherlands replied to the Commission. The reply 
consisted of the draft 13th Trustee report dated 23 December 2011 which the Netherlands 
endorsed. No further comments or information was provided.  

2 FACTS  

2.1 Description of the context and requirements for notification of the State capital 
injection  

(35) The contractual arrangements of the CT1 securities were described in detail in recitals (12) 
to (14) of the Rescue Decision19.  

                                                 
17  Emphasis in the original. 

18  See recitals (53), (84), (128) and (150) of the 2009 Restructuring Decision. 
19  The CT1 securities can be repaid on the initiative of ING at EUR 15 per security, or after three years, be 

converted into ordinary shares on a one-for-one basis. If ING triggers the conversion option, the Netherlands has 
the choice to opt for the alternative redemption of the CT1 securities at a rate of EUR 10 per security plus 
accrued interest. 
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(36) ING's CT1 securities have a coupon, which is the higher of 8.5% p.a. or an increasing 
percentage of the dividend paid on ING's ordinary shares. That coupon is only payable if 
ING pays a dividend to its ordinary shareholders. That last aspect distinguishes the CT1 
securities from traditional hybrid securities20.  

(37) To give the Commission – in terms of remuneration of the aid - the comfort it needed to 
declare the aid compatible with the common market, ING declared that – market 
circumstances permitting - it would endeavour to maintain its then prevailing dividend 
policy21. To incentivize ING even further to pay regular coupons, the Netherlands 
committed to re-notify the measure in a number of pre-defined cases. They included the 
scenario in which ING would not pay dividends for two consecutive years thereby also not 
paying coupons on the CT1 securities. 

(38) In the re-notification, ING has confirmed that repaying the State remains their key 
priority. ING commits to repay in 2012 the remaining outstanding amount of 
recapitalisation aid22 against an overall return of [>10]%23. That repayment commitment is 
subject to certain conditions, which relate to the macro-economic context, approval of 
DNB and approval of the company's supervisory board.24 The Netherlands committed to 
re-notify the recapitalisation measure once again if the repayment does not take place in 
2012. 

2.2 Description of the WUB-commitment and the alternative proposal 

2.2.1 The WUB-commitment 
(39) As noted in recital (104) of the 2012 Restructuring Decision, the Netherlands and ING 

committed to create "a viable and competitive" new player on the Dutch retail banking 
market.  

(40)  To allow for a credible start of the new retail bank – branded Westland Utrecht Bank or 
WUB -, ING committed to carve out the WUH/Interadvies banking division (then part of 
the insurance division NN) and attach the entire consumer credit portfolio of ING to the 
entity to be divested. 

                                                 
20  See recital (44) of the Rescue Decision. 
21  See recital (31) of the Rescue Decision. ING's then prevailing dividend policy reads as follows: "ING intends to 

pay dividends in relation to the longer term underlying development of cash earnings. ING Group currently pays 
out cash dividends. After publication of the financial results for the first six months of the year, any interim 
dividend is distributed by way of an advance against the final dividend, being half of the total dividend over the 
preceding year". 

22  At present, the outstanding amount of recapitalisation aid (i.e. principal amount) is still EUR 3 billion. 
23  [...] provided the Commission with a number of repayment scenarios differing only by the precise repayment 

dates [...]. 
24  In the re-notification document of 21 November 2011, ING indicated that its Supervisory Board had 

acknowledged the repayment schedule of the Executive Board. ING underlined that its Supervisory Board was 
fully supportive of the Executive Board's commitment and its decision to give priority to repay the Netherlands. 
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(41) During the procedure leading to adoption of the 2009 Restructuring Decision25 ING and 
the Netherlands provided the following information on the characteristics of  the company 
to be carved-out : 

- total assets of EUR [30-50] billion26 and a forecast 2009 net profit of EUR [130-160] 
million. The latter - according to ING – would be equivalent to [12-20]% of the net profit 
of ING in the Dutch retail banking market.  

- In mortgages, the new bank would have a market share of [5-8]% (i.e. [15-25]% of the 
ING retail consumer mortgage portfolio), while in savings it would start with a portfolio 
of EUR [500-2000] million.  

- The entire consumer credit portfolio of ING Retail would also be transferred, which 
would constitute a portfolio of EUR [1-4] billion, [100,000-500,000] customer contacts 
and a market share of [7-12]%.  

- In retail securities, the new bank would start with EUR [0.5-4] billion of assets under 
management (“AuM”), equivalent to [3-10]% of the AuM of the division ING Retail 
securities and [25,000-200,000] client contacts.  

(42) In terms of timing, the Netherlands committed27 to finish the carve-out process at the 
latest 12 months after the adoption of the 2009 Restructuring Decision, i. e. on 18 
November 2010.  The Netherlands committed to divest the business in the following […] 
months, i.e. [...]. If ING did not enter into a final binding sale agreement on WUB at the 
end of that […]-months period, the Netherlands would appoint without delay a divestiture 
trustee […]. 

(43) In its commitment the Netherlands also undertook that WUB would be stand-alone and 
separate from the ING retained business and would be transferred to a suitable buyer28.  

(44) In the 2012 Restructuring Decisions, the Commission analysed the WUB divestment 
under the chapter on distortions of competition. The Commission observed in recitals 
(201)of the 2012 Restructuring Decision that the divestment would increase competition 
on the highly concentrated Dutch retail market. Moreover, the Commission also noted that 
ING had been able to preserve a high market share in that market segment thanks to the 
State aid.  

2.2.2 Background to the commitment - The Dutch retail banking market 
(45) The Dutch retail banking market seems to be characterized by a high degree of 

concentration and by poor entry/exit dynamics. A number of important fringe players have 
                                                 
25  In presentations described in footnote 11. 
26  See recital (75) of the 2012 Restructuring Decision. 
27  See also full WUB-commitment in the Annex 
28  Further according to the commitment ING will ensure optimal divestment conditions for WUB by making a 

business plan, creating an internet platform and dedicating sales capabilities for the carved-out entity. ING 
would also make payment capability available (on commercial terms) on the buyer's request and ING would also 
assist in creating a Treasury function. It would ensure funding for two years post-divestment and that funding 
support would be based on internal funding transfer prices. 
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left the market and new entrants have been few. Only smaller players have entered the 
market in the past years, while large deep-pocketed players, which can offer a broader 
product assortment and which can make a real difference on the market, have not entered 
the market.  

(46) According to figures provided by ING29, the C4 indices – which sum the market shares of 
the four largest players on the market – amounted to 70%, 99% and 53% in respectively 
the market segments of retail mortgages, savings and consumer credit. 

(47) The Commission notes that the Dutch Competition Authority ("NMa") published an 
investigation report on the mortgage market on 30 May 201130, which showed that in the 
submarket of mortgages, the market has remained very concentrated31. The C4-index – 
which sums the market shares of the four largest players on the market - amounted in 
2008/2009 to roughly 75-80%.  

(48) The NMa report also concluded that after the second half of 2008 there had been 
important changes in the market structure of the Dutch (retail) banking sector : 

- ABN AMRO NL and Fortis Bank Nederland were acquired by the State and were 
subsequently merged; 

- Many foreign parties (including Argenta, GMAC and Bank of Scotland) reduced their 
activities on the market after the Lehman crisis or left the Dutch market altogether; 

-  On 19 October 2009, DSB Bank filed for liquidation. 

(49) [...] statistics provided to the Commission by DNB confirm those trends. [...]  

(50) Finally, public information of the past few months seems to confirm those trends and 
seems to indicate that the entry/exit dynamics on the Dutch market have even worsened. 
BNP Paribas for instance has scaled back its ambitions in the Dutch retail banking 
market32, while on 2 April 2012 Rabobank announced that it would acquire Friesland 
Bank, thereby taking another fringe player off the market33.  

2.2.3 Reasons for the unsuccessful implementation of the commitment 
(51) In the autumn of 2010, ING organized a market sounding to check whether market players 

were interested in the divestment of WUB. ING contacted many market parties34. There 

                                                 
29   See page 25 and following of the final Van Gogh report 
30 
http://www.nma.nl/documenten_en_publicaties/archiefpagina_documenten_en_publicaties/visiedocumenten_and_m
arktanalyses/sectorstudie_hypotheekmarkt.aspx   
31   The NMa investigated the upward movement of mortgage margins in the period August 2010 – May 2011 but 
could not find evidence of anti-competitive market behaviour. 
32  http://www.volkskrant.nl/vk/nl/2680/Economie/article/detail/3071480/2011/12/09/BNP-Paribas-stopt-
wereldwijd-met-hypotheken.dhtml 
33  http://www.rabobank.com/content/news/news_archive/012-FrieslandBankoptsformergerwithRabobank.jsp 
34  In a first round, ING worked with a shortlist of 24 parties, in a second round, it worked with a list of 16 parties, 
which was further increased by 3 additional names at the trustee's request. 
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was no real interest in WUB. The monitoring trustee reported on that market sounding in 
the trustee reports of September 2010, November 2010 and January 201135. Reasons 
quoted for the lack of interest included the large funding gap of WUB, the worsening 
conditions on the wholesale market, the absence of branches of the carved-out business, 
the reliance on intermediaries and the poor prospects of the Dutch mortgage market in 
general. ING also pointed to the negative impact of new Basel III regulations on the 
business model of a largely monoline mortgage bank without diversified funding base.36  

2.2.4 NN Bank Alternative (the so-called Van Gogh Proposal)  
(52) Following the negative feed-back on the market sounding of autumn 2010, ING proposed 

to integrate the core of WUB with NN (i.e. the Dutch branch of ING Insurance Europe) 
and more specifically into NN Bank, the recently set up bank of NN. A large part of the 
historical mortgage portfolio (i.e. EUR [25-35] billion) would be retained by ING. ING 
intends to carry out an IPO37 for NN with ING Insurance Europe.  

(53) To that end, the integrated NN Bank would keep around EUR [0-10] billion of mortgages 
and associated funding on its books, while ING would keep EUR [25-35] billion of the 
mortgage portfolio [...].  

Capital 

(54) ING will provide the new NN Bank with the necessary capital (i.e. EUR [300-540] 
million) to implement its business plan. 

(55) ING explains part of that capital contribution (i.e. EUR [300-450] million) by pointing to 
the EUR [25-35] billion mortgage portfolio, which under the original WUB-commitment 
would go to the buyer of WUB but which under the Van Gogh scenario will stay with 
ING. In order to prevent the ownership of that portfolio from providing ING with an 
additional advantage compared with the full-divestment scenario, ING proposes to inject 
the net present value of the earnings of that mortgage portfolio (i.e. EUR [300-450] 
million after tax according to ING estimates) into NN Bank as capital. To ensure that NN 
Bank has sufficient capital to implement its business plan, ING intends to give NN Bank 
another capital injection of up to EUR [50-250] million at the time of the IPO of ING 
Insurance Europe. 

(56) ING's financial projections show that with that capital, [...] will be sufficiently capitalised 
also in a Basel III context. NN Bank will have a Tier 1 ratio of [10-18]% and a leverage 
ratio of [3-6]%38 in 201639. 

                                                 
35 When ING had developed the Van Gogh alternative, ING at the request of the Commission tested market 
appetite for that proposal with external parties, again without success. ING contacted 19 parties but again it did not 
receive positive feedback.  
36 See page 5 of the final Van Gogh report 
37 Initial Public Offering 
38  The currently proposed Basel III rules foresee the introduction of a minimum leverage ratio of 3%. 
39  See page 53 of final Van Gogh report. 
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(57) In order to demonstrate the viability of the new NN Bank, the Netherlands provided the 
Commission with high level financial projections for the new NN Bank in the initially 
notified Van Gogh report. [...]. By 2016, the company’s RoE is projected to rise to [3-
6]%40. 

NN Bank : P&L projections 2012-1016 

In mio EUR 2012 2013 2014 2015 2016 

Income [...] [...] [...] [...] [...] 

Expenses [...] [...] [...] [...] [...] 

Profit before taxes [...] [...] [...] [...] [...] 

Taxes [...] [...] [...] [...] [...] 

Net earnings [...] [...] [...] [...] [...] 

Equity [...] [...] [...] [...] [...] 

RoE [...] [...] [...] [...] [...] 

Source : Initially notified Van Gogh report 

 
(58) The initially notified Van Gogh report states that NN Bank will reach a RoE of 

approximately [5-9]% in 2021, assuming an annual mortgage production of EUR [1.5-6] 
billion. It also mentions that the long-term RoE in a stabilized situation should be [8-
12]%.  

(59) In the RoE report, which was later submitted, ING indicated that it was confident that NN 
Bank could do better than the projections it initially provided to the Commission in the 
initially notified Van Gogh report. Compared to those earlier projections, ING detected 
three potential upsides: 

- increased mortgage margins due to Basel III requirements41,42; 

- higher operational synergies because of integration with NN43; 

                                                 
40 ING also provided pro-forma RoE figures, which incorporated in the profit and loss account the capital 

contribution stemming from the mortgage portfolio as described in recital (55), but indicated itself that this 
approach was not in line with IFRS requirements. Page 70 of the final Van Gogh report says that "yearly transfer 
of economic benefits is not accepted under accounting rules (IFRS) because risk and reward should follow the 
underlying assets". 

41  The Netherlands and ING base that assumption on the Study "Macro-economic impact of Basel III",  OECD 
Economics Department Working Papers, N° 844, OECD Publishing, dated 14 February 2011 which can be 
found on the following weblink : http://www.oecd-ilibrary.org/economics/macroeconomic-impact-of-basel-
iii_5kghwnhkkjs8-en 

42  Pricing is determined using current funds transfer pricing model of WUB, […] (see page 63 of the final Van 
Gogh report). 
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-  extra profits from retail securities business. 

NN Bank : P&L projections 2012-1016 including upside potentials 

In mio EUR 2012 2013 2014 2015 2016 

Income [...] [...] [...] [...] [...] 

Expenses [...] [...] [...] [...] [...] 

Portfolio losses [...] [...] [...] [...] [...] 

Profit before taxes [...] [...] [...] [...] [...] 

Taxes [...] [...] [...] [...] [...] 

Net earnings [...] [...] [...] [...] [...] 

RoE [...] [...] [...] [...] [...] 

Source :  RoE Report 

 

(60) In those new projections, the RoE improves in a substantial way. While the RoE in the 
initially notified Van Gogh report was still only [3-6]% in 2016, it rose to [8-12]% in the 
RoE report. 

(61) ING sees further upward potential in decreased prices of savings (due to NN brand 
strength) and increased prices in consumer credit (due to learning effects) but believes that 
they are too uncertain to quantify at this stage. 

Funding 

(62) In 2016, NN Bank plans that it will have to fund a balance sheet of EUR [10-20] billion, 
which NN Bank intends to do via savings deposits (EUR [4-10] billion), bank annuities 
(EUR [1-7] billion), capital markets (EUR [1-7] billion) and funding from ING (EUR [0-
5] billion)44. 

(63) In addition, funding will also be provided by ING Insurance Europe (via unsecured 
funding and via the general account45 of ING Insurance Europe (which can invest in 
mortgages of NN Bank). 

 
                                                                                                                                                              
43  Cost reductions of [...]% in 2013 and 2014 (so [0-20]% in total), see page 63 of the final Van Gogh report. 
44  ING will provide and/or guarantee funding for a given period via the following channels (source: page 57 and 

following of the final Van Gogh report) :  
[...] 

45  In the insurance industry, a general account is the account into which all incoming funds, except those 
designated for a separate account, are deposited. 



 14

Business model of NN Bank 

(64) WUB will be integrated within NN, which has a very strong brand name. 

(65) The tied agents of NN and the intermediaries that NN uses to distribute its insurance 
products will give NN Bank access to 2-3 million customers. On top of that, NN Bank will 
also distribute products over the internet and via call centres, but NN Bank has no plans to 
build up a branch network. 

(66) NN Bank is mainly a mortgage bank, which also offers savings products (savings accounts 
and bank annuities), consumer finance and retail securities. 

(67) Retail mortgages are a core product of NN Bank and the bank targets a market share46 of 
[3-7]% in that field.  

(68) In retail savings, NN Bank targets a market share of [1-6]% of outstanding volume of 
savings accounts by 2015. It will also be active in the market of tax-incentivized wealth 
accumulation products, i.e. the market of so-called bank annuities ("banksparen"). Bank 
annuities were historically the exclusive domain of insurers, but became available to banks 
following legislative changes.  NN Bank targets in that market a market share of [4-15]-
[6-17]%. NN Bank underlines that "retail savings provide an attractive and essential 
source of funding to NN Bank".  

(69) In retail securities, which relates for instance to the investment component of so-called 
"investment mortgages", NN Bank targets a market share of [0-5]-[1-6]%. 

(70) In consumer credit, NN Bank targets initially a production of ca. EUR [20-80] million a 
year, equivalent to a market share of [0-5]%.  

Current accounts 

(71) The business plan of NN Bank excludes offering current accounts or other payment 
services. 

(72) NN Bank argues that the current account market is unattractive for a new entrant and it 
argues that the minimum required scale to operate on that market is relatively high. 
According to NN Bank, the breakeven point is around [50,000-200,000] – [100,000-
300,000] clients. 

(73) NN Bank also points out that there is a low switching propensity on the Dutch current 
account market. According to NN Bank, only 5% of Dutch households47 switch account 
on an annual basis, compared to the European average of 8%.  

(74) NN Bank also claims that current accounts do not fit in its business project, which is more 
focused on wealth accumulation. According to NN Bank, current accounts are a different 
type of business which would entail relatively important operational risks.   

                                                 
46  Measured in terms of new production. 
47  40% of the switches relate to mortgages. Source: page 35 of the final Van Gogh report. 
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(75) If NN Bank were to change its decision not to offer current accounts, ING commits to 
support NN Bank in the future (until two years after the IPO) to build current 
accounts/payment capabilities.  

Trustee benchmarking report on NN Bank 

(76) The trustee did not do a fully-fledged financial viability analysis of NN Bank but 
benchmarked NN Bank's product offering against that of comparable Dutch mid-sized 
banks with a focus on mortgage activities. That benchmarking exercise included Delta 
Lloyd Bank, SNS Bank, Friesland Bank48, Achmea Bank and AEGON Bank. 

(77) The trustee noted that NN Bank's offering in terms of mortgages was similar to the other 
banks. In consumer credit, NN Bank is doing [...] than SNS and Delta Lloyd Bank, but 
Achmea Bank and AEGON are [...] in that field. In savings, NN Bank's offer is [...] to 
those of inter alia Friesland Bank, SNS Bank and AEGON Bank. In securities Friesland 
Bank, SNS, Delta Lloyd Bank and AEGON Bank had [...] than NN Bank. In current 
accounts, NN Bank is completely absent (like Achmea Bank, Delta Lloyd Bank and 
AEGON Bank), but others like SNS Bank and Friesland Bank do have their own current 
account. In banking areas, such as private banking and SME, NN Bank's product offer was 
also on average [...] developed than that the product offers of its peers.  

(78) The trustee noted that NN Bank was more specialized in its product offering than many of 
the benchmarked banks but the trustee did not detect specific viability problems for NN 
Bank in terms of funding, distribution channels and cross-selling.  

2.3 Description of the alleged aggressive pricing behaviour 

(79) Mediobanca alleges that ING acted as a price leader in the Italian market and more 
specifically in   

- the retail savings market, in particular the market for on-line savings accounts, and 

- the retail mortgage market 

(80) According to Mediobanca, ING Direct Italia offered more favourable 12-month gross 
interest rates on on-line "conti di deposito" (on-line savings accounts) than its three best 
priced direct competitors for at least one week out of the eight weeks monitored by  
Mediobanca. 

(81) Moreover, as far as the Italian retail mortgage market is concerned and amongst banks 
operating mainly on-line, ING Direct Italia was, according to Mediobanca, the bank that 
offered the lowest Effective Global Annual Rate for a standard 20-year variable interest 
loans for seven out of the nine weeks monitored by Mediobanca. It also offered the lowest 

                                                 
48  On 2 April 2012, Friesland Bank announced that it had been acquired by Rabobank. Friesland Bank – which is a 

relatively small player had come to the conclusion that it was no longer justified towards its clients and 
employees to opt for a stand-alone strategy. For more information see press release : 
http://www.frieslandbank.nl/OverOns/Persberichten/Pages/FrieslandBankKiestVoorSamenGaanMetRabobank.a
spx 
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Effective Global Annual Rate for a standard 20-year fixed interest loan for two of the nine 
weeks monitored by Mediobanca. 

(82) According to Mediobanca ING Direct Italia offers mainly on-line savings accounts 
(hereinafter "OSAs") on the Italian market. 

(83) Furthermore, according to Mediobanca ING Direct Italia's "Conto Arancio" has probably 
been the most popular, thanks to massive advertising on television, the press and Internet. 
As of September 2011, ING Direct Italia has reached approximately EUR 15 billion in 
OSAs, whereas CheBanca! has reached EUR [...] billion at the same date. 

(84) According to Mediobanca, on-line banks and traditional banks follow a different strategy 
in competing to attract private savings. On-line banks' supply focuses mainly on "high-
yield savings accounts", with current accounts and other products for the direct collection 
of funds representing a modest share of their activities. 

(85) In the last three years, providers of OSAs in Italy have acquired a significant market 
presence, to the detriment of traditional banks following more conservative pricing 
policies, in line with a similar competitive pattern to that already observed in Spain and 
the UK. 

(86) The main differences between OSAs and other traditional bank (or post office) savings 
accounts are according to Mediobanca the following: 

"(i) an OSA allows the owner only to deposit or withdraw money into/from his or her 
"supporting" current account(s), either over the telephone or online (a link needs to be set 
up for this purpose between the OSA and one or more bank current account(s), held at the 
same or different banks), whereas a bank offering traditional savings accounts may 
provide the customer with a minimum level of services, such as the issuance of an ATM 
card, and money transfers/credits to/from any other bank account; 
(ii) to operate an OSA the holder needs access to a computer and an Internet connection, 
thus enjoying 24-hour service and online accessibility from any location, as well as all 
account maintenance and transfers through a professional, reliable, and easy-to-navigate 
website. On the other hand, for savings accounts offered by traditional banks a paper 
medium is usually provided and the account is managed at the counter or by means of an 
ATM card; 
(iii) both OSAs and savings accounts offered by traditional banks are normally available 
free-of-charge (no opening/closing expenses or annual fees), although for the latter certain 
banks may require the payment of charges for services such as money transfers, the 
issuance of a paper medium, interest calculation or individual transactions; and 
(iv) savings accounts offered by traditional banks offer customers a slightly higher credit 
interest than for money put in current accounts (currently close to zero), whereas OSAs 
are typically "high-yield savings accounts", offering higher interest rates than current or 
traditional savings accounts, but only on condition that the money put in the account is not 
withdrawn before the end of a minimum investment period time-span (from three to 24 
months), failing which no interest or a lower interest is due. However, for certain OSAs, 
such as the product offered by CheBanca!, interest is paid to a client already at the 
beginning of the investment period." 
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(87) According to Mediobanca, the main driver of demand in OSA markets is the interest rate 
offered, with competitors raising rates – particularly to attract new customers and 
liquidity, to which even more interesting promotional rates are reserved – and other 
competitors responding with further increases as the typical competitive dynamics. 

(88) For instance, in the fourth week of September 2011 (19-25), ING Direct Italia raised its 
12-months gross interest rate for new customers from 3.50% (the rate applicable in the 
previous week, and at least since the fourth week of June 2011) to 4.20%, [...]. As a result 
of ING Direct Italia's new offer, [...] 49[...]. 

(89) Furthermore, in the following weeks the highest rate offered on the market became 4.50% 
(first week of October, 3-9), then 4.55% (third week of October, 17-21). In particular: 

• First week of October 2011 (3-7): IBL Banca raised its rate from 3.55% to 4.50% (all 
customers); Banca delle Marche raised its rate from 4% to 4.30% (all customers); 
WeBank raised its rate from 3.50% to 4.30% (new customers only); [...] 

• Second week of October 2011 (10-16): IW Bank raised its rate from 4% to 4.30% (new 
customers only); 

• Third week of October 2011 (17-23): Banca IFIS raised its rate from 4.04% to 4.55% (all 
customers); 

• Fourth week of October 2011 (24-30): Banca delle Marche raised its rate from 4.30% to 
4.50% (all customers); and 

• First week of November 2011 (Oct 31-Nov 6): Banco Popolare raised its rate from 3.75% 
to 4.25% (new customers) and Banca Mediolanum raised its rate from 3.75% to 4.25% 
(new customers or new funds deposited). 

(90) According to Mediobanca's estimates, ING Direct Italia currently holds a market share of 
approximately 20% of the Italian market for remunerated deposits (household segment) in 
the first nine months of 2011, whereas CheBanca!'s share is [...] ING Direct Italia ([...]%). 
If Mediobanca's calculations referred only to the segment of banks operating mainly on-
line, a much higher market share should be attributed to both ING Direct Italia and 
CheBanca!, which are, respectively, the largest and the second-largest player in that 
segment. 

3 ASSESSMENT  

3.1 Doubts on the appropriate remuneration of the State capital injection  

(91) In the Rescue Decision, the Commission temporarily approved the capital injection into 
ING in the form of the CT1 securities as compatible with the common market based on 

                                                 
49  […] 
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the notified remuneration structure designed to achieve an appropriate remuneration for 
the State under certain circumstances, combined with a re-notification commitment aimed 
at addressing the uncertainty in the periodic remuneration payments. To that end, ING had 
declared its intent to continue its then prevailing dividend policy. In order to reinforce the 
credibility of that declaration the Netherlands committed to re-notify the recapitalisation 
measure if ING did not provide that Member State with the envisaged remuneration, on 
the basis of a number of pre-defined scenarios as described in recital (32) of the Rescue 
Decision.  

(92) The purpose of setting an appropriate remuneration was to minimize the amount of aid, as 
in indicated in point 39 of the Banking Communication50. The necessity of a market-
oriented remuneration was in particular emphasized in the Recapitalisation 
Communication51. That Communication indicates in point 36 that the need for behavioural 
safeguards depends on the adequacy of the remuneration. That approach is reiterated in 
point 34 of the Restructuring Communication52, which stipulates that adequate 
remuneration is one of the most appropriate limitations to distortions of competition 
resulting from the aid53.  

(93) The Rescue Decision sets out that if one of the scenarios triggering re-notification were to 
occur, the Commission would need to revisit the conditions of compatibility of the capital 
injection, without calling into question the capital injection per se. The Rescue Decision 
indicates that the Commission might in particular seek additional behavioural constraints 
if that measure were to be regarded subsequently as compatible aid. 

(94) With respect to ING's dividend policy, the Commission observes that – after the first short 
coupon of 1H2009 which was triggered by the intermediary dividend of 1H200854  - ING 
has not paid coupons. No coupons were paid even though ING has declared profits in that 
intervening period55 and even though it had previously declared to the Commission that it 
would – market circumstances permitting - continue its dividend policy. Therefore, while 
ING was thus in a position to pay dividends, it has pursued a distribution policy which 
limited coupon payments to the State. As a result, the remuneration of the recapitalisation 
instrument has not been in line with the assumptions which the Member State and ING 
presented to the Commission in 2008 as a basis on which the Rescue Decision temporarily 
approved the capital injection as compatible aid. 

(95) ING's has been aware of that problem with the level of remuneration, submitting a 
proposal to commit to a fixed repayment schedule implying an IRR of [>10]% for the 
Netherlands in order to provide an adequate  remuneration of the  CT1 securities. The 

                                                 
50  Communication from the Commission – The application of State aid rules to measures taken in relation to 

financial institutions in the context of the current global financial crisis., OJ C270, 25.10.2008, p. 8 
51  Commission Communication Recapitalisation of financial institutions in the current financial crisis: limitation of 

the aid to the minimum necessary and safeguards against undue distortions of competition, OJ  C 10, 15.1.2009, 
p. 2-10 

52  Communication from the Commission "The return to viability and the assessment of restructuring measures in 
the financial sector in the current crisis under the State aid rules" OJ C195, 19.8.2009, p. 9 

53  See also recital (114) of the AEGON Restructuring Decision, OJ C 290, 27.10.2009, p. 1. 
54  The decision to pay an intermediary dividend in 2008 was taken before the State aid was granted. 
55  In 2010, ING realised a net profit of EUR 2.8 billion, which increased to EUR 5.7 billion in 2011.  

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52009XC0819(03):EN:NOT
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Commission observes that other financial institutions which were recapitalized by means 
of similar capital instruments have committed already to a fixed repayment schedule56 .  

(96) However, those fixed repayment schedules are binding and unambiguous. By contrast, in 
the case of ING the repayment schedule as it currently stands is vague and depends on 
events which are under the control of ING. In particular, the reference to the approval of 
the company's own supervisory board means that the repayment commitment is not 
sufficiently binding. Indeed ING recently announced in public that [...]57[…]58. Therefore, 
as long as ING does not present additional contingent divestments to increase the 
credibility of the repayment schedule, the Commission can only accept a fully binding 
repayment schedule which is not dependent on events under the control of ING. 
Alternatively, the Commission would expect additional restructuring measures to be 
undertaken by ING. In the absence of such measures, the Commission has doubts that the 
capital injection can still be considered as compatible restructuring aid.  

(97) In conclusion, ING seems to have followed an opportunistic remuneration strategy in 
respect of the CT1 securities, which has been at odds with the previously declared 
intentions of ING in terms of dividend distribution policy. Therefore, without firm 
behavioural constraints regarding the remuneration conditions attached to the CT1 
securities the Commission has doubts that it could continue to regard the capital injection 
as compatible with the internal market in line with the reservations which it has previously 
expressed in recital (32) of the Rescue Decision. In particular, behavioural constraints seem 
required to address "State aid arbitrage", whereby the beneficiary takes strategic decisions 
which seek to minimize the return to the Member State which would have been obtained by 
the latter in normal course of business. Such constraints could in the view of the 
Commission either be an increase in the remuneration, a clarification of the repayment 
schedule, or some combination of such measures. Equally, contingent structural 
commitments could also eliminate the incentive for the beneficiary to take such decisions, 
and they might also suffice to allay the Commission's doubts. 
 

3.2 Doubts on the NN Bank alternative (the so-called Van Gogh proposal) 

(98) The Commission recalls that the WUB-divestment was a structural measure – in 
application of points 32 and 35 of the Restructuring Communication - specifically meant 
to address the distortions of competition resulting from the State aid received by ING. By 
divesting WUB, the Netherlands and ING undertook to bring a viable and competitive 
new force to the Dutch retail market.  

(99) The Commission takes note of the fact that there is no interest in the market to take up 
WUB and that ING will not be able to implement its commitment to divest WUB. Further, 
the absence of interested buyers is viewed by the Commission as [...] the underlying 
business model. Therefore, the Commission has strong doubts that the Netherlands will be 
able to enter into a final binding sale agreement on WUB by [...].  

                                                 
56   N372/2009 AEGON OJ C 290, 27.10.2010 and SA.33303 SNS REAAL OJ C 33, 7.2.2012. 
57   […] 
58  http://www.ing.com/Our-Company/Press-room/Press-release-archive/PressRelease/ING-update-on-Bank-

strategy-at-Investor-Day.htm 
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(100) The Netherlands now proposes as an alternative to integrate a slimmed-down version of 
WUB (i.e. without the historical mortgage portfolio of EUR [25-35] billion) with NN 
Bank. At a later stage, the parent company of NN Bank, ING Insurance Europe will be 
brought to the market itself.  

(101)  Since the Netherlands wants to replace one of the cornerstones of 2012 Restructuring 
Decision, it needs to be ascertained that the new amended proposal suffices to declare the 
State aid measures in favour of ING compatible with the internal market59. The 
Commission will therefore check whether and to what extent the Van Gogh alternative is 
equivalent to the key criteria that the WUB-divestment had to meet.  

(102) In that context the Commission recalls first that the WUB-divestment was designed to 
increase competition in the Dutch retail banking market and to favour the entry of a new 
competitor. In order to refine its analysis the Commission is seeking to deepen its analysis 
of the Dutch retail banking market. The Commission would like to better understand how 
and to what extent the concentration in the Dutch market affects competition. The 
Commission should understand the requirements needed by a new entrant into the Dutch 
market in order to effectively compete with the incumbents and thereby be viable in the 
long run.  It wishes to know, in particular, whether a new entrant needs to be able to offer 
current accounts and/or needs to be physically present in a branch or whether competition 
is independent of the service solely related to interest rates. Moreover, clarification is 
sought as to whether a bank is expected to offer universal services or whether clients are 
inclined to turn to mono-liners in their quest for the best rate.  

(103) Second, the competitive force of NN bank will be assessed before the background of the 
original WUB-divestment regarding the scope of the bank and its product offering. Third, 
the Commission will discuss its doubts related to the standalone character of the entity and 
finally, the Commission will voice its [...] concerns about NN Bank. 

Competitive force  

(104) At this stage the Commission first doubts whether NN Bank will have sufficient scale in 
the product domains in which it is active and whether its product offering is also 
sufficiently wide in scope to be a fully-fledged competitor on the Dutch retail banking 
market. 

(105) With respect to scale, the Commission observes that the WUB-divestment as originally 
envisaged would have been much larger than the current NN Bank, both in terms of 
balance sheet and in terms of market shares. As indicated already in recital (41), WUB 
was presented as a company with a market share of [5-8]% in mortgages, while the most 
recent information on NN Bank suggests that it will only have a market share of [3-7] (see 
also recital (67). Recital (41) also contains balance sheet and profit figures which seem to 
be much higher than the corresponding NN figures now (see recital (59)).  

(106) The Commission observes that in counterfactual scenario in which WUB would be 
divested, the new competitor would have had access to the client data of the historical 

                                                 
59  See also Decision of 30 March 2012, Amendment of Restructuring Plan Commerzbank, not yet published and 

Decision of 22 December 2011, Monitoring KBC, OJ C 38, 11.02.2012, p. 1. 



 21

mortgage portfolio, which is not the case in the NN-Bank project. Indeed, a large part of 
the historical mortgage portfolio will remain with ING, [...]. An important part of new 
business in mortgages – especially in the current market climate - comes from refinancing 
of existing mortgages. However, the Commission understands that the refinancing of 
mortgages is normally undertaken with the issuing bank in order to avoid administrative 
charges and notary costs. That feature seems to create an obstacle for ING customers to 
switch to NN bank. Therefore NN Bank has less access to the historical mortgage 
portfolio of WUB than initially foreseen. Therefore, the new NN Bank seems to be a less 
strong competitor. It could for instance explain why NN Bank’s market share projections 
are lower than the WUB market share projections which were initially presented to the 
Commission. If ING considers that the smaller size is due to technical effects (like the fact 
that a EUR [25-35] billion mortgage portfolio will stay with ING), the Commission would 
like to learn how long it would take for NN Bank to reach the same size as was envisaged 
for WUB. 

(107) In addition, the Commission observes that the current product scope of NN Bank seems to 
be less developed than was foreseen in the original WUB-scenario. NN Bank seems to be 
more of a mortgage mono-liner than was intended by the divestment of WUB. NN Bank 
seems to have few ambitions in terms of consumer finance, even though that sub-market 
was explicitly mentioned in the WUB-commitment. On consumer finance, the 
Commission commented in in recital (76) of the 2012 Restructuring Decision that "the 
consumer loan portfolio could serve as an entry point in other market products." 

(108) In conclusion, the Commission at this stage doubts that NN Bank is living up in scope and 
product offering to the WUB-divestment (lower market shares and financial metrics) and 
is not convinced that [...] 

New standalone player 

(109) The 2012 Restructuring Decisions stated that in order to become a true new competitive 
force on the Dutch market that would also compete with ING, the new entity should be 
carved out from ING and operated standalone within 12 months. It should be sold and thus 
be independent from ING after [...] months. As explained above in recital (43) the new 
entity should be able to make its own strategic decisions and the company should have the 
right incentives in place to develop its own business, irrespective of the fact that it could 
be detrimental to the profits of ING. There should be no contractual links between NN 
Bank and ING which discourage the new entity to grow its existing business or enter new 
businesses.  

(110) Under the new proposal to IPO NN Bank with the insurance business, it seems that ING 
will continue to control NN Bank within the meaning of the Merger Regulation60 for a 
much longer period than originally envisaged for WUB. In its exchanges with the 
Commission, ING has so far indicated that it wants to IPO a first tranche of ING 
Insurance Europe [...]. ING has committed to divest the entire insurance business by the 
end of 2013, but given market developments, the schedule cannot be confirmed based on 
the latest information available. According to publicly available information, ING is fine-

                                                 
60  Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between 

undertakings, OJ l 24, 29.1.2004, p. 1. 
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tuning and changing the divestment plans of ING Insurance Europe61. In order to allow 
the Commission to determine how long ING Insurance Europe will be controlled by ING, 
the Commission asks the Netherlands and ING to inform the Commission of the current 
status of the file and to keep it informed on new developments. 

(111) The Commission also observes that there will be contractual relationships between ING 
and NN Bank for a prolonged period of time. NN Bank will depend on ING for part of its 
funding. However, access to funding is a key determinant of the competitiveness of a 
bank, which has become even more so since the outbreak of the financial crisis. Moreover, 
ING and NN will continue to have an exclusive distribution agreement whereby ING will 
distribute the insurance products of NN. It cannot be excluded that such a contractual 
relationship might influence the commercial behaviour of NN Bank. NN Bank might be 
tempted to refrain from growing its existing business or entering new business in order to 
not offend an important contract party such as ING. ING and NN Bank might also agree 
to each focus on their own market segments: ING on mortgages distributed via the bank 
channel and NN Bank on mortgages distributed via intermediaries. 

(112) The Commission also has doubts whether NN Bank is a truly new player. The 
Commission observes that the current activities of NN Bank are rooted in NN and the 
Commission therefore doubts that NN Bank can be considered to be a new player. In that 
context, the Commission also observes that NN Bank had already a banking licence. The 
Netherlands and ING are invited to explain to what extent the incentives to compete of the 
NN Bank differ from the incentives of the existing banking business of NN. 

(113) In conclusion, at this stage, it seems that ING will continue to control NN Bank for a 
relatively long period of time and the contractual arrangements create a dependence of the 
new player on ING. Therefore, the Commission doubts that NN Bank will be in position 
to function as an independent market actor. The Netherlands and ING are invited to 
consider measures – like for instance ring-fencing measures – that can help to limit the 
dependence of NN Bank on ING.  

Viability 

(114) The Netherlands committed to divest a viable competitor. In the absence of viability the 
competitor would be over time forced to exit the market and would not durably increase 
competition.  In other words, it has to be ensured that NN Bank is viable in order to ensure 
that the company will be able to be a competitive force in the foreseeable future. 

(115) When assessing viability the Commission considers a number of relevant parameters 
including, among others, the sustainability of the funding strategy, asset-liability structure, 
leverage, (prospective) capital adequacy and RoE62. The latter is particularly important as 
the Commission has to ensure that – based on a credible financial plan - a bank is able to 
cover all its costs including depreciation and financial charges, while providing an 
appropriate return on equity63. If a bank does not realize a sufficient RoE it will not be in a 

                                                 
61  http://www.ing.com/Our-Company/Press-room/Press-release-archive/PressRelease/ING-provides-update-on-

restructuring-plans.htm 
62  See point 11 of the Restructuring Communication. 
63  See point 13 of the Restructuring Communication. 
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position to compete on the market for capital and therefore would in the long run exit the 
market. 

(116) The Commission observes that the RoE projections provided in the initially notified Van 
Gogh report were low (i.e. RoE of [3-6]% in 201664) [...]. The Commission asks the 
Member State to comment on that preliminary observation and to explain whether the 
smaller size of NN Bank compared to the initial WUB-divestment is an explanatory 
factor. In other words, the Commission wants to be reassured that NN Bank has the 
required critical scale to become a strong market player. 

(117) In the initially notified Van Gogh report, the Netherlands also seems to attach high 
importance to a medium-term RoE target of [5-9]% and a long-term RoE target of [8-
12]%. The Commission observes however that they are very long-term figures and that 
those figures are presented without any further explanation or without any detail on the 
underlying calculations. If the Netherlands believes that those figures are important to 
support its viability arguments, the Commission invites the Netherlands to provide 
additional information to the Commission so as to allow the Commission to check the 
credibility of those figures. 

(118) The Commission observes that in the RoE report and in the final Van Gogh report, the 
Netherlands and ING present higher RoE figures, based on three assumptions. First, the 
Netherlands and ING claim that on the basis of a working paper by OECD dated 14 
February 201165 (hereinafter "OECD working paper") mortgage prices will increase 
because of Basel III. Second, they argue that there will be more synergies than anticipated 
and third, they argue that NN Bank will be able to increase assets under management in 
retail securities more than anticipated. 

(119) In respect of the argument relating to the implementation of Basel III argument, that report 
was already available at 14 February 2011, that is long before the Netherlands submitted 
the first financial projections for NN Bank. Therefore it is not entirely clear to the 
Commission why the report is used at a later stage to justify higher mortgage profits. 
Moreover, the Commission would like to investigate the extent to which the conclusions 
of the OECD working paper (which are based on projected adjustments of the 
capitalisation levels of the banks) apply to the Dutch market66, where many market players 
are already well capitalised in a Basel III context. The Commission would like to know if 
there are other similar studies specifically for the Dutch market underpinning the claim of 
the Netherlands and ING that mortgage margins will go up. 

                                                 
64  The Commission observes that the Netherlands also presented alternative RoE figures which incorporated 

capital contributions related to the old historical mortgage portfolio in the company's earnings. As was already 
indicated in footnote 40, that methodology is not in line with IFRS. Therefore the Commission concludes at this 
stage that it is an artificial way of looking at the RoE of a company and that it does not properly reflect the 
profitability of the underlying business. 

65  "Macro-economic impact of Basel III",  OECD Economics Department Working Papers, N° 844, OECD 
Publishing, dated 14 February 2011 ( http://www.oecd-ilibrary.org/economics/macroeconomic-impact-of-basel-
iii_5kghwnhkkjs8-en) 

66  A presentation of NN Bank given in the Commission's premises, dated 5 December 2011, slide 9, suggested that 
Dutch competitors were already well capitalised in a Basel III context. 
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(120) In respect of the projected merger synergies, the Commission observes that the material 
presented by ING and the Netherlands did not contain sufficient detail to substantiate the 
conclusion on increased synergies. The Commission cannot judge how those synergies 
have been calculated and how they were divided between NN Bank and NN. The 
Netherlands and ING are invited to provide the necessary information so that the 
Commission can evaluate whether the assumptions used to calculate merger synergies 
were realistic. 

(121) In respect of the alleged improved business prospects for retail securities, the Commission 
would like to examine the underlying assumptions of the general prospects of mortgage-
linked investment products. Also on that issue, the Commission would like to obtain 
further information so as to allow it to judge the reasonableness of the presented figures. 

(122) The Commission has also doubts at this stage as to whether a [...] business model requires 
further diversification. In that regard, the Commission observes that the bank's asset side 
still mainly consists of mortgages (i.e. projected figures for 2016 show EUR [10-15] 
billion of mortgages compared to EUR [100-500] million of consumer finance).67 In that 
regard, the Commission indicates that one of the reasons for the non-sellability of the 
business was the fact that new Basel IIII regulations have negatively affected the business 
model of a largely mono-line mortgage bank without a diversified funding base.68 

(123) Also in terms of funding, the Commission is not yet fully reassured that NN Bank has the 
right model in place to find the funding necessary to grow its business. Apart from the fact 
that NN Bank will rely in the foreseeable future to some extent on ING, NN Bank 
currently focuses to an important extent on price-sensitive (internet) savings, which are 
traditionally characterized by a low degree of stickiness. The Commission doubts whether 
the strong projected growth rate in savings (i.e. from EUR [0-3] billion in 2012 to EUR 
[5-8] billion in 2016) is realistic. In addition, the Commission would like to investigate the 
possibility of creating a more stable funding base if current accounts were added to the 
product offer. The Commission also observes that in the initially notified Van Gogh 
report, ING still wanted to integrate NN Bank in ING Insurance Eurasia, while at a later 
stage the intended parent of NN Bank became the smaller ING Insurance Europe. Since 
part of the funding of NN Bank is supposed to come via the general account of the 
insurance parent, the Commission wonders whether the fact that the new intended parent 
has a smaller balance sheet than the parent initially intended to absorb NN Bank should 
not lead to a downward revision of the funding projections coming from that source. 

(124) In conclusion, the Commission has at this stage doubts [...]. It is not sufficiently 
established whether that company has critical scale and has sufficient access to funding to 
sustain and grow its business. The Commission would need to see more detailed 
information to overcome its doubts [...]. 

 

                                                 
67  The Commission is aware of NN Bank's savings strategy (which is accounting-wise reflected on the liabilities 

side of the balance sheet) and of the fact that the assets under management of the retail securities business are 
off-balance sheet. 

68  See also recital (45). 
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Conclusion on the final Van Gogh proposal 

(125) At this stage, the Commission has doubts that the final Van Gogh proposal meets all the 
criteria set forward in the WUB-commitment. The Commission doubts that the company 
is a standalone entity and has the same competitive value as the originally envisaged 
divestment of WUB. [...].  

(126) In line with its general observations above in recital (102) the Commission invites the 
Netherlands to assess further the characteristics of a viable and competitive player on the 
market. A new entrant could for instance require a broader product offering than NN Bank 
currently foresees and more stable funding with sticky savings accounts on the back of 
current accounts. The Member State might also want to reconsider the necessity of 
branches, which was one possible reason why WUB could not be divested. 

(127) Moreover, the Commission would also not exclude that ING can implement the final van 
Gogh proposal if it could allay the Commission's doubts [...]. Should the Netherlands not be 
able to allay the doubt of the Commission regarding the value of that measure for 
mitigating distortions of competition, the Member State could in the alternative propose 
other structural measures or a combination of structural measures and behavioural measures 
in order to address the concerns posed by the distortions stemming from the restructuring 
aid and thereby to ensure its compatibility  

3.3 Doubts on the ING's compliance with the Rescue Decision and 2012 Restructuring 
Decision 

(128) Finally, the Commission is seeking to investigate whether the behaviour of ING in terms 
of pricing is in line with the commitments on whose basis State aid to ING was approved 
in the Rescue Decision. 

(129) In the Rescue Decision the Dutch authorities and ING committed, as recorded in recital 
(34), "to refrain from expansion of its business activities that it would not have pursued if 
it had not received the capital injection". In recital (183) of the 2012 Restructuring 
Decision it is underlined that ING will adopt a less risky business strategy and refrain 
from aggressive pricing, which is underlined by the price leadership ban commitment.  

(130) Those commitments are in line with point 38 of the Banking Communication which 
stipulates that "the capital injection must be limited to the minimum necessary and should 
not allow the beneficiary to engage in aggressive commercial strategies or expansion of its 
activities or other purposes that would imply undue distortions of competition"69. They are 
also in line with point 35 of the Recapitalisation Communication which repeats that 
message: "The Banking Communication stresses, in point 35, the need for safeguards 
against possible abuses and distortions of competition in recapitalisation schemes".  

(131) The Restructuring Communication also discusses restrictions on pricing behaviour, for 
instance under the chapter on distortions of competition. Point 44 of the Restructuring 
Communication sets out for instance that State aid cannot be used to offer terms which 
cannot be matched by competitors which are not in receipt of State aid. 

                                                 
69  Emphasis added. 
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(132) First, of all the Commission observes that ING has offered retail banking products on the 
Italian market which were among the best priced on that market (see recital (26) to (30)). 

(133) Second, recital (89) describes an alleged pricing strategy by ING whereby ING is said to 
have triggered in the fourth week of September 2011 a sequential price adjustment by its 
competitors to an increase in the savings rates offered by ING. Such a commercial strategy 
would amount to price leadership because ING would have been the first mover of a price-
setting process by market participants. 

(134) Based on the description by Mediobanca of the dynamics of the OSA market reported in 
recital (87) the Commission has doubts whether ING could have achieved the market share 
it allegedly holds (see recital (90)) in the absence of State support. Therefore the 
Commission has doubts on the compliance by ING with the commitment in recital (34) of 
the Rescue Decision. 

(135) Further, based on the information provided by Mediobanca as described in recital (86) 
above, it has to be investigated whether the relevant market for assessment of the business 
strategy of ING in terms of pricing is the overall market of savings products or whether the 
relevant market is limited to the OSAs. The Commission wants to investigate whether the 
compliance with the price leadership ban commitment provided by ING in the restructuring 
plan which was approved in the 2012 Restructuring Decision should be monitored on the 
OSA market as of the date of that decision. 

(136) The Commission can at this stage also not exclude that the pricing of ING was not in line 
with prudent market practice. The Commission observes that in the 4th quarter of 2011, 
ING Direct posted lower margins70, but given the available data, the Commission is not in 
position to conclude whether the (lower) level of interest margins [...].  

(137) The Commission further observes in the segmental data of the 2011 annual report71 that 
ING Direct booked under "investment and other income" a loss of EUR 608 million and 
also additions to loan loss provisions of EUR 462 million. The Commission recalls its 
assessment of viability in the 2012 Restructuring Decision where it observed that a price 
leadership ban in respect of ING Direct Europe is an appropriate measure to address [...] 
concerns relating to [...] business strategies (see recital 183 of the 2012 Restructuring 
Decision). The Commission also recalls that the past investment strategy of ING Direct 
US has been a main cause of difficulties of ING, leading to the need for State support.  

(138) It needs to be investigated whether the losses on investments and the loan loss provisions 
of the business line do not indicate the continuation of a [...] business strategy by ING 
Direct. 

(139) The Commission would like to understand whether those figures fit in a portfolio with an 
acceptable risk profile. In that regard, the Commission also recalls that it asked the 
Netherlands already for more information on the financials of the individual entities of the 

                                                 
70  "ING Direct’s total interest margin declined versus the third quarter, reflecting margin compression in most 

countries stemming from the low interest rate environment." see press release on weblink : 
http://www.ing.com/Our-Company/Press-room/Press-release-archive/PressRelease/ING-posts-2011-underlying-
net-profit-of-EUR-3675-million.htm 

71  http://www.ing.com/Ons-Bedrijf/Investor-relations/Jaarverslagen.htm 
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ING Direct segment. The Netherlands did not reply to the request for information by the 
Commission in full72. 

(140) Should the Netherlands not be able to allay the Commission's doubts stemming from the ne 
pricing information, the Commission would expect the Netherlands to propose appropriate 
measure to address in particular the [...] concerns raised by [...] business strategies of ING 
Direct. Such measures could be a refined price leadership ban in which the benchmark 
should be at least the top ten market participants or other means to ascertain that ING 
Direct is not operating with insufficiently high profitability. 

CONCLUSION 

In the light of the foregoing considerations, the Commission, acting under the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union, requests the 
Netherlands to submit its comments and to provide all such information necessary for the 
Commission to assess the compatibility of the aid measure.  
 
In particular, the Commission invites the Netherlands to submit within 1 month information 
regarding: 
 
-  all available documentation that could be useful to assess the current status of the Dutch retail 
banking market and its impact for the design of the Van Gogh proposal;  
 
- an evaluation as to what extent the size of NN Bank compares with the intended size of the 
WUB-activities to be divested and to also compare the product scope;  
 
- an update on the divestment plans of ING Insurance Europe; 
 
- the necessary data to make a full-fledged [...] study of NN Bank. In that regard, the Commission 
would like to have additional information on the elements which were responsible for the upward 
revision of the RoE between the initially notified Van Gogh report and the final Van Gogh 
report73; and  
 
- recent financial information on each of the ING Direct entities. 
  
The Netherlands is requested to forward a copy of this letter to the potential beneficiaries of the 
aid immediately. 

The Commission warns the Netherlands that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It will also 
inform interested parties in the EFTA countries which are signatories to the EEA Agreement, by 
publishing a notice in the EEA Supplement to the Official Journal of the European Union, and 
will inform the EFTA Surveillance Authority by sending a copy of this letter. All such interested 
parties will be invited to submit their comments within one month of the date of such publication. 

                                                 
72  See recital (20). 
73  See also unanswered question list described in recital (22). 
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If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to agree to 
the disclosure to third parties and to the publication of the full text of the letter in the authentic 
language on the Internet site: 

http://ec.europa.eu/eu_law/state_aids/state_aids_texts_en.htm; 
 
Your request should be sent by registered letter or fax to: 

 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II 70 

 B-1049 Brussels 
Fax No: (+32)-2-296.12.42 

 
 
 
 
 Yours faithfully, 
 For the Commission 
 
 
 
 
 Joaquín ALMUNIA 
 Vice-President 
 

 
 

Annex : WUB-commitment

http://ec.europa.eu/eu_law/state_aids/state_aids_texts_en.htm
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Annex : WUB-commitment 

• ING will create a new company for divestment in the Netherlands, which will be carved 
out from its current Dutch retail banking business. The result has to be that this carved-out 
new company is a viable and competitive business, which is stand alone and separate 
from the businesses retained by ING and that can be transferred to a suitable purchaser. 
This new company will comprise the business of the WUH/Interadvies banking division, 
which is currently part of the Dutch insurance operations, and the Consumer Credit 
Portfolio of ING. WUH/Interadvies is an ING business unit under the umbrella of 
Nationale Nederlanden Insurance unit. It is (predominantly) a mortgage bank operating on 
the basis of its own banking licenses. It is a viable ‘standalone’ player, having its own 
sales force for customer service and an independent organisation with a solid underlying 
income. The carve-out will be carried out under the supervision of the Monitoring Trustee 
in cooperation with the Hold-separate Manager. In this context, during the carve-out 
period, the Monitoring Trustee may recommend to ING such inclusions into the 
Divestment Business of tangible and intangible assets (related to the Divestment 
Business) as he considers objectively required to ensure full compliance with ING's above 
mentioned result oriented obligations and in particular the viability and competitiveness 
of the divestment business. If ING disagrees with the Monitoring Trustee about the 
objective requirement to include such tangible or intangible assets to ensure the viability 
and competitiveness of the Divestment Business, ING shall inform the Monitoring 
Trustee in writing. In such a case, ING's executive management and the Monitoring 
Trustee shall, within one week, hold a meeting with a view to reaching a consensus. If no 
consensus is reached, ING and the Monitoring Trustee shall jointly appoint, without 
undue delay, an independent third party with expertise in the financial sector (the 
"Expert") to hear the parties' arguments and mediate a solution. If no such solution is 
reached, the Expert shall decide, within four weeks from its appointment, on the objective 
requirement to include the relevant related tangible or intangible assets into the 
Divestment Business to ensure its viability and competitiveness, and the parties shall 
accept the Expert's decision in this respect and will act accordingly. Issues relating to a 
disagreement shall be mentioned in the report of the Monitoring Trustee to the 
Commission.  

 
• ING is committed to ensuring optimal divestment conditions by making a business plan, 

creating an internet platform and dedicating sales capabilities for the carved out entity. 
Also, it will make payment capability available (on commercial terms) if the buyer so 
requests. In addition, ING will assist in creating a Treasury function and ensure funding 
for two years post-divestment, whereas ING's funding support will gradually decline in 
those two years. ING's funding support to the WUH business will be based on internal 
funding transfer prices. ING intends to apply to the Netherlands for State guaranteed 
funding up to an amount of EUR 10 billion for the funding of the WUH business. In that 
case, the Dutch authorities commit to notify this measure separately.  

 
• Moreover, ING will refrain for an interim period up to and until 12 months after the sale 

of the WUH business from actively soliciting customers of the WUH business for 
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products that the WUH-business is supplying to these customers on the date of adoption 
of the present Decision. 

 
• ING will seek to carve-out the WUH business within a period of 12 months following the 

date of the adoption of the present Decision. After the carve-out period of 12 months, 
ING will hold-separate the WUH business and seek to divest this business within [...] 
months to a buyer that is acceptable for both the Commission and ING. If ING has not 
entered into a final binding sale agreement at the end of the initial [...] months period, the 
Netherlands shall appoint without delay a Divestiture Trustee74[...].  

 
A monitoring trustee and hold separate manager will be appointed within two weeks after 
the date of the present Commission Decision and a Divestiture trustee will be appointed 
one month before the expire of the above mentioned [...] months. All trustees will be 
appointed by the Netherlands and preselected and proposed by ING. The trustees are 
subject to the Commission’s approval. 

                                                 
74  It is accepted that this Divestment Trustee may be different from the trustees referred to above. 
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