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Subject: State aid No. SA 33624 (ex SA 32491) – Romania 

Preferential electricity tariffs for ALRO Slatina S.A. 

 
 

 

Sir/Madam, 

 

The Commission wishes to inform Romania that, having examined the information supplied by 

your authorities on the measures referred to above, it has decided to initiate the formal 

investigation procedure laid down in Article 108(2) of the Treaty on the Functioning of the 

European Union. 

 

1. PROCEDURE 

(1) Based on information from the Romanian press, the Commission started in January 2011 

an ex officio inquiry into the directly-negotiated long-term contracts for the supply of 

electricity between Romanian hydropower producer Hidroelectrica S.A. and aluminium 

producer ALRO Slatina S.A. 

(2) The Commission requested information on the measures that are the subject of this 

Decision by letters of 4 March 2011, 16 February 2011 and 14 April 2011. Romania 

replied by letters of 24 March 2011, 16 May 2011 and 6 June 2011. The Commission also 



 
 

received comments from the potential aid beneficiary, ALRO Slatina S.A., by letter of 30 

September 2011 (registered on 3 October 2011), by letter of 9 November 2011 (registered 

on 16 November 2011), and by e-mails of 29 February 2012 and 8 March 2012. Meetings 

with representatives of Romania and the beneficiary took place on 28 October 2011, 18 

January 2012 and 1 March 2012.      

2. DESCRIPTION OF THE POTENTIAL AID MEASURES  

 

(3) This Section describes the factual circumstances surrounding the conclusion of the 

directly-negotiated long-term bilateral contracts between Hidroelectrica S.A. and ALRO 

Slatina. It also describes, by way of background, the functioning of the Romanian 

electricity wholesale market and the profile of the contracting parties.  

2.1. The contracting parties 

(4) Hidroelectrica S.A.
1
 (hereinafter "Hidroelectrica") is Romania's largest electricity 

producer, with an average output of 17.46 TWh in an average hydrological year -which, 

according to the company's own estimates, represents approximately 30% of Romania's 

overall annual electricity production- and an overall power generation capacity of 6438 

MWh installed. It also is the second cheapest electricity producer in Romania (after 

nuclear power producer Nuclearelectrica, which has a more reduced output). Since 2005, 

Hidroelectrica was rated every year among the first five most valuable Romanian 

companies.  

(5) The company is headquartered in Bucharest, and has 12 territorial subsidiaries. At 

present, the Romanian state (through the Ministry of Economy, Trade and Business 

Environment) owns an 80.06% stake in Hidroelectrica, the remaining 19.94% being held 

by the investment fund Fondul Proprietatea (in which the Romanian state retains a 

participation of 38%). 

(6) ALRO Slatina S.A. (hereinafter "ALRO Slatina") is the only producer of primary and 

alloy aluminium products in Romania, holding the largest smelter in Eastern Europe.
2
 

ALRO's production capacities enable the production of 265,000 tonnes of electrolytic 

aluminium, 300,000 tonnes of primary aluminium cast products and 135,000 tonnes of 

processed aluminium products. ALRO Slatina S.A. currently belongs to the private 

international aluminium holding VIMETCO NL, headquartered in the Netherlands, with 

operations in Romania, China and Sierra Leone, and which ranks as the seventh largest 

aluminium producer in the world. ALRO's main production facilities are located in the 

Romanian town of Slatina, in a disadvantaged region assisted under Article 107(3)(a) 

TFEU. The company also has an alumina refinery in Tulcea, another Romanian town 

located in a disadvantaged region assisted under Article 107(3)(a) TFEU. In 2010 the 

company had 3369 employees. Over the period 2008-2010, it made annual net profits 

ranging between USD 84 million and USD 48 million (USD 58 million in 2010).   

                                                 
1 Further information about this company is available on www.hidroelectrica.ro.  
2 Further information about the company is available on www.alro.ro.  

http://www.hidroelectrica.ro/
http://www.alro.ro/


 
 

 

2.2.      Hidroelectrica and ALRO Slatina's contractual relationship 

(7) ALRO Slatina is Romania's largest industrial consumer of electricity. Contractual 

relationships between ALRO Slatina and Hidroelectrica date from 2001. In 2003, the 

contract for the supply of electricity "in continuum band" (8760 hours per year) to ALRO 

Slatina was taken over by the retailer […].  

(8) On 7 September 2005 […] concluded with Hidroelectrica a contract whereby it ceased to 

the latter its quality of supplier of ALRO Slatina. On 8 September 2005 Hidroelectrica 

concluded with ALRO Slatina a long-term contract for the delivery of 3000 TWh/year "in 

continuum band" (8760 hours per year) during the period 1.10.2005 to 31.01.2013 

(hereinafter "the 2005 contract"). As of 1 January 2006 onwards, ALRO Slatina was 

purchasing on the basis of this contract for the whole ALRO group in Romania. 

(9) The 2005 contract contained a "price adaptation clause": […].  

(10) On the basis of these contractual provisions, over the period 2006 – 2010 Hidroelectrica 

S.A. and ALRO Slatina concluded 17 Additional Acts (amendments) to the 2005 contract. 

Table 1 below lists these 17 successive amendments of the 2005 contract, indicates their 

period of validity and the main changes to the contract thereby introduced. 

Table 1: The 2005 contract and its 17 successive amendments 

Additional Acts to the 2005 

contract – date 

Period of validity Main elements  

2005 contract [xx.xx.2005]  […] 

 

price USD [20]-[40]/MWh] 

 

Additional Act 1 […]  […] 

 

-contract can be extended by the parties in 

conformity with Romanian law 

- price as of […] decreased to USD  [20]-[40] 

(excluding VAT), to be indexed […] on the basis 

of Formula 1 - see below – starting with […]  

- payment by the buyer […] in advance 

- […]  

Additional Act 2 […]   Period for the negotiation of the price indexation 

Formula prolonged until […], and not later than 

[…]  

Additional Act 3 […]  Period for the negotiation of the price indexation 

Formula prolonged until […]  

Additional Act 4 […]   New […] price indexation Formula (Formula 2 – 



 
 

see below) 

Parties agree that, if formula results in a price 

decrease for any contractual period, the index used 

shall be the one from the previous period  

Additional Act 5 […]   Concerns green certificates: Hidroelectrica would 

purchase […] green certificates, which would then 

be paid by ALRO at the generally-applicable price 

of RON 149,26 (which was established by ANRE 

Regulation) […]  

Additional Act 6 […]  Deadline for price indexation prolonged until […]  

Additional Act 7 […]   Deadline for price indexation prolonged until […]  

Additional Act 8 […]  Deadline for price indexation prolonged until […]  

Additional Act 9 […]  […] Indexed price of RON [60]-[90]/MWh  

Additional Act 10 […]  […] Indexed price of RON [70]-[100]/MWh  

Additional Act 11 […]   Reduction of quantities to be delivered in 

November and December 2008 at the request of 

the seller 

Additional Act 12 […]   Deadline for price indexation prolonged until […]  

Additional Act 13 […]  Deadline for price indexation prolonged until […]  

Additional Act 14 […]   Deadline for price indexation prolonged until […]  

Additional Act 15 […]   Deadline for price indexation prolonged until […]  

Additional Act 16 […] […] Indexed price of RON [80]-[110]/Mwh  

Additional Act 17 [xx.xx.2010]  […] to [xx.xx.2018]  - validity of contract prolonged until 

[xx.xx.2018]  

- new […] price indexation Formula (Formula 3 – 

see below) 

- price does not include […], which are born 

separately by the buyer, but includes […]  

- payments to be done […] in advance by the 

buyer (whereas under Additional Acts No. 1 and 4 

the payments were to be made […] in advance 

   

(11) The first price indexation Formula, agreed on the basis of the Additional Act 1 concluded 

on […], and applicable as of […] onwards, referred to in the Table above and throughout 

the remainder of this Decision as "Formula 1", was as follows:  […] 



 
 

 Whereby: […] 

  

(12) The second price indexation Formula agreed upon in the Additional Act No. 4 of […], 

above referred to as "Formula 2", is the following: […] 

 

 Whereby: […] 

  

(13) The third price indexation Formula agreed upon in the Additional Act No. 17 of 

[xx.xx.2010], above referred to as "Formula 3", is the following: […] 

 

Whereby: […]  

   

  

(14) Additional Act No. 17 also stipulates that the buyer shall pay […] in advance.      

2.3. The Romanian electricity wholesale market 

(15) As of September 2000, the Romanian wholesale electricity market is administered by 

OPCOM S.A.
3
 on the basis of Romanian secondary legislation adopted by the Romanian 

energy regulator ANRE
4
 in application of European Directive 96/92/EC. OPCOM is a 

public company established on 15 August 2000 on the basis of Government Decision 

526/2000. 

(16) According to OPCOM's own description of its scope of activity, it administrates three 

main types of electricity transactions:  

- "day ahead" transactions;  

- intra-day transactions (auctioned at intervals of one hour);
5
 and  

- auctioned bilateral contracts - which in turn may be of two types: public auction 

mechanisms (CMBC) and continuum negotiation mechanisms (CMBC-CN). 

Ministerial Order No. 445/2009 

                                                 
3 Further information on the organization and functioning of OPCOM is available on www.opcom.ro.  
4 Further information regarding the Romanian electricity regulator ANRE is available on www.anre.ro.  
5 According to information available on the OPCOM website www.opcom.ro. It seems unclear if this type of 

transactions are indeed different in substance form the day-ahead transactions in the form in which they are currently 

carried out.     

http://www.opcom.ro/
http://www.anre.ro/
http://www.opcom.ro/


 
 

(17) In Romania, industrial consumers have the possibility of purchasing electricity on the 

OPCOM market or through directly-negotiated contracts. Since most electricity producers 

are state-owned, Romania seeks to increase the volume of electricity auctioned on 

OPCOM, which is a more transparent and competition-enhancing trading modality than 

directly-negotiated bilateral contracts.  

(18) To this end, in March 2009 the Romanian Ministry of Economy, Trade and Business 

Environment issued the Ministerial Order No. 445/2009, which mandates its own 

representatives on the administration boards and general assembly of the shareholders of 

the state-owned electricity companies to ensure that the part of the electricity production 

destined to the wholesale market should be traded exclusively on OPCOM.  

(19) Article 1(1) of Ministerial Order 445/2009 stipulates that the general assembly and 

administration boards of the state-owned electricity companies should take decisions in 

this sense by the 31 March 2009. According to Article 1(2) of the same order, ongoing 

bilateral contracts are exempted from this rule. Article 2(1) of the same Order further 

stipulates that offers to be made on OPCOM in the CMBC modality must be approved by 

the administration boards of the state-owned electricity companies. Articles 4(2) of the 

Order establishes sanctions applicable to the representatives of the Ministry of Economy 

who fail to fulfil the obligations stemming from this Order. 

(20)  Following the issuing of Ministerial Order No. 445/2009, Hidroelectrica S.A. concluded 

only two transactions on OPCOM, based on CBMC "buy" offers with maximum prices. 

Hidroelectrica never placed a CBMC "sell" offer with minimum price on OPCOM. At 

present, a large part of its electricity production destined to the wholesale market is sold on 

the basis of directly-negotiated long-term bilateral contracts, including the ongoing long-

term contract with ALRO Slatina that is the subject of the current Decision.  

3. COMMENTS FROM ROMANIA 

 

(21) Romania considers that the contract concluded in 2005 by Hidroelectrica with ALRO 

Slatina does not involve State aid within the meaning of Art. 107(1) TFEU. Its 

argumentation relies on the following main arguments: 1) continuity of the long-term 

contract concluded in 2005 between Hidroelectrica and ALRO Slatina; 2) profitability of 

the contract for Hidroelectrica (conformity with the market economy investor principle); 

3) the long-term contract with ALRO is not comparable to similar transactions concluded 

by Hidroelectrica or other electricity producers; and 3) no state imputability (the public 

authorities did not influence the conclusion of the contract). 

Contract continuity 

(22) Romania maintains that there is legal continuity of the 2005 contract between 

Hidroelectrica and ALRO Slatina, from the moment of its conclusion on [xx.xx.2005] and 

until its expiry on [xx.xx.2018]. The 17 successive amendments of the 2005 contract (see 

recitals (10)-(14) above) were adopted in application of the periodical price indexation 

system foreseen by the original contract of 2005, in particular […] (see also recital (9) 

above). 



 
 

(23) Based on the same line of argumentation, Romania considers that the adoption of 

Additional Act No. 17 in […] 2010 is not in breach of Ministerial Order No. 445/2009, 

which requires state-owned energy generators to sell the part of their electricity 

production reserved for the wholesale market on OPCOM. Article 1(2) of the Order 

excludes from its scope of application the ongoing bilateral contracts, a provision that is 

in application of the general legal principle of non-retroactivity. Insofar as Additional Act 

No. 17, concluded in […] 2010, is an amendment of the original contract dating from 

2005, it was not adopted in breach of the mentioned Ministerial Order.      

Profitability for Hidroelectrica 

(24) Romania sustains that the 2005 contract has been profitable for Hidroelectrica since the 

beginning. With the new price indexation method introduced by Additional Act No. 17 

(i.e. Formula 3) it only becomes even more profitable for the power generator. 

(25) In particular, with the first two price indexation systems, namely Formula 1 as established 

in Additional Act No. 1 of […], and Formula 2 as established in Additional Act No. 4 of 

[…] (see recitals (10)-(12) above), Hidroelectrica covered its own production costs (see 

Table 2 below) and ensured a total profit on this contract of over RON [20]-[60] million 

during the period 2006-2009.  

Table 2: Production costs and sale prices under the 2005 contract, 2006-2009 

Year 
Production costs 

(RON/MWh) 

Production costs 

(EUR/MWh)* 
Price under 2005 

contract (RON/MWh) 

Price under 2005 

contract (EUR/MWh)* 

2006 n.a. n.a. 
[50]-[85] 

 

[10]-[30] 

 

2007 
[60]-[90] 

 

[10]-[30] 

 

[60]-[90] 

 

[10]-[35] 

 

2008 
[60]-[90] 

 

[10]-[30] 

 

[60]-[90] 

 

[10]-[30] 

 

2009 
[80]-[100] 

 

[10]-[30] 

 

[80]-[100] 

 

[10]-[30] 

 

 * Figures obtained by applying the annual EUR/RON exchange rates as published by the European Central 

Bank. Source: http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A 

(26) Furthermore, in 2010 Hidroelectrica re-negotiated the price indexation formula under the 

2005 contract to an even more profitable one. According to Romania, Formula 3, as 

established by Additional Act No. 17 of [xx.xx.2010], applicable from [xx.xx.2010] until 

[xx.xx.2018], allows Hidroelectrica to maximise the profit on the 2005 contract.  

(27) Before concluding Additional Act No. 17 of […] 2010, Hidroelectrica had evaluated the 

risks and benefits of switching to this particular LME-based price indexation system 

(Formula 3). By comparing the sale prices actually obtained by indexing according to 

http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A


 
 

Formulae 1 and 2 with the prices that would have been obtained based on Formula 3 over 

the period 2006-2009 (see Table 3 below), Hidroelectrica concluded that Formula 3 

would have been more profitable than the previous Formulae 1 and 2. For example, in 

2008 Hidroelectrica made a profit of RON [1]-[5] million on the 2005 contract, and in 

2009 the profit was of RON [5]-[10] million, whereas, had the price been indexed 

according to Formula 3, the overall profit for these 2 years would have exceed RON [50]-

[75] million.    

Table 3: Prices over the period 2006-2009 under Formulae 1 and 2, and respectively 

Formula 3 

Year 

Production 

costs 

(RON/MWh) 

Production 

costs 

(EUR/MWh)* 

Actual prices 

based on 

Formulae 1 and 

2 (RON/MWh) 

Actual prices 

based on 

Formulae 1 and 

2 (EUR/MWh)* 

Price estimated 

to have been 

obtained based 

Formula 3 

(RON/MWh) 

Price 

estimated to 

have been 

obtained 

based 

Formula 3 

(EUR/MWh)* 

2006 n.a. n.a. 
[50]-[75] 

 

[10]-[30] 

 

[90]-[130] 

 

[20]-[50] 

 

2007 
[60]-[90] 

 

[15]-[30] 

 

[60]-[90] 

 

[15]-[35] 

 

[110]-[150] 

 

[30]-[60] 

 

2008 
[60]-[90] 

 

[15]-[30] 

 

[60]-[90] 

 

[15]-[35] 

 

[110]-[150] 

 

[25]-[50] 

 

2009 
[75]-[100] 

 

[15]-[30] 

 

[75]-[105] 

 

[15]-[35] 

 

[50]-[90] 

 

[10]-[30] 

 

 

* Figures obtained by applying the annual EUR/RON exchange rates as published by the European Central Bank. 

Source: http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A  

 

(28) Furthermore, Hidroelectrica estimated the price to be obtained on the basis of Formula 3 

over the period 2010-2015, and respectively, the annual profits to be obtained over the 

same period by comparison to the estimated own production costs – see Table 4 below.   

Table 4: Estimated prices and annual profits based on Formula 3, period 2010-2015 

Year 

Estimated 

production 

costs 

(RON/MWh) 

Estimated 

production 

costs 

(EUR/MWh)* 

Estimated 

price under 

Formula 3 

(RON/MWh) 

Estimated 

price under 

Formula 3 

(EUR/MWh)* 

Estimated 

profit 

under 

Formula 3 

(RON 

million) 

Estimated profit 

under Formula 3 

(EUR million)* 

2010 [50]-[90] [15]-[30] [90]-[110] [15]-[40] [50]-[70] [10]-[30] 

http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A


 
 

      

2011 
[80]-[100] 

 

[15]-[30] † 

 

[100]-[120] 

 

[15]-[40] † 

 

[50]-[70] 

 

[15]-[30] † 

 

2012 
[80]-[100] 

 
- 

[100]-[125] 

 
- 

[50]-[70] 

 
- 

2013 
[85]-[110] 

 
- 

[100]-[125] 

 
- 

[50]-[70] 

 
- 

2014 
[85]-[115] 

 
- 

[110]-[130] 

 
- 

[50]-[70] 

 
- 

2015 
[85]-[115] 

 
- 

[110]-[130] 

 
- 

[50]-[70] 

 
- 

 

* Figures obtained by applying the annual EUR/RON exchange rates as published by the European Central Bank. 

Source: http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A  

† Proxy figures obtained by applying the EUR/RON exchange rate of 2Q 2011 as published by the European Central 

Bank. Source: http://sdw.ecb.europa.eu/reports.do?node=100000233  

(29) Hidroelectrica claims that it also took into account the risks from possible fluctuations of 

the aluminium price quotations on the London Metal Exchange. It noted that, while there 

are indeed notable fluctuations of price from one month to another, the average price 

calculated over longer periods of time has an ascending tendency. At the end of 2009 the 

aluminium industry was recovering from the effects of the crisis, and the prognosis for the 

next 7 years was on the rise. Thus, Hidroelectrica expected to obtain in the last years of 

application of the extended contract (now due to expire in […] 2018) a price over RON 

[100] – [160]/MWh. It was also estimated that, with the extended contract based on 

Formula 3, Hidroelectrica would obtain approximately RON [10]-[30]/MWh more than 

the weighted average of the profit that it would obtain by selling to third parties. 

However, Hidroelectrica did not provide factual elements, such as future prices, which 

would justify its assumptions on the future development of the aluminium price. 

(30) The ascending trend of the aluminium price on the London Metal Exchange was in 2010 

and 2011 even more marked than anticipated by Hidroelectrica, and the company actually 

increased the profit for those years, achieving a profit/costs ratio of [25]-[40]%, and a 

total profit of RON [70]-[100] million.  

(31) In addition, according to Romania, the practice of linking contractual prices to the 

aluminium price quotations on the London Metal Exchange in contracts involving an 

aluminium producers is increasingly spread in Europe (e.g. in Italy, Germany, Norway, 

Greece, Slovakia, Iceland) and in North America. Such practice is not used only for 

electricity supply contracts, but also for other contracts involving aluminium producers. 

According to Romania, about 20% of the electricity produced worldwide is sold at prices 

http://sdw.ecb.europa.eu/quickview.do?SERIES_KEY=120.EXR.A.RON.EUR.SP00.A
http://sdw.ecb.europa.eu/reports.do?node=100000233


 
 

that are indexed on the basis of the aluminium price quotations on the London Metal 

Exchange.     

(32) In the light of the above considerations, Hidroelectrica concluded that switching to 

Formula 3 (the LME-based price indexation formula) was more profitable. According to 

Romania, further proof to the effect that switching to Formula 3 was advantageous for 

Hidroelectrica was the fact that, in exchange for accepting the new price indexation 

formula, ALRO Slatina requested […].  

Singularity of the transaction – no comparable benchmark 

(33) Romania considers that prices obtained by Hidroelectrica on the basis of the 2005 contract 

with ALRO Slatina are not comparable to prices of other bilateral electricity transactions.  

(34) First, Hidroelectrica has lower production costs than other producers, and therefore it 

needs not apply similarly high prices in order to ensure a profit.  

(35) Second, the prices obtained on the basis of the 2005 contract are not lower than those 

obtained by Hidroelectrica through other long-term contracts with different clients.  

(36) Third, the quantities of electricity purchased, the delivery conditions and the duration of 

the contract are not common on the Romanian electricity market. ALRO Slatina 

purchases 3 TWh per year, being the largest industrial consumer of Romania, followed 

only at the distance by ArcelorMittal Galaţi S.A., the country's second largest industrial 

consumer, who purchases annually 1.7 TWh. The electricity for ALRO Slatina is 

delivered "in continuum band" (8760 hours per year), another feature that is not so 

common among industrial consumers.  

(37) Fourth, for Hidroelectrica, a long-term contract with ALRO Slatina, the largest industrial 

consumer in Romania, also provides other types of benefits besides the direct sale profit. 

The large quantities purchased annually by ALRO Slatina allow the company secure the 

sale of a good part of its annual production to a client who purchases "in continuum 

band", which implies lower production costs for Hidroelectrica. ALRO Slatina is also a 

serious and reputed client, and the long-term contract with it was used by Hidroelectrica 

as guarantee for obtaining financing on the market.  

(38) Fifth, under Additional Act. No. 17, ALRO Slatina pays […] in advance for the supply of 

its electricity, and therefore the buyer guarantees in advance for the forthcoming services 

of Hidroelectrica. 

No State imputability  

(39) Romania argues that the 2005 contract between Hidroelectrica and ALRO Slatina is not 

imputable to the State. According to the Stardust Marine jurisprudence,
6
 a control 

position of the public authorities vis-à-vis an undertaking does not automatically qualify 

                                                 
6 C-482/1999 France v. Commission (Stardust Marine) [2002] ECR I-4397. 



 
 

as decisive intervention by the public authorities in the decision-making process of an 

undertaking when the latter engages in a given transaction.  

(40) The Ministry of Economy, Commerce and Business Environment, who is the holder of an 

80.06% stake in the company, has no involvement in Hidroelectrica's contracting practice. 

According to the Constitutive Statute of Hidroelectrica S.A., the Administration Board 

only establishes the general lines of the company's contracting policy. Article 18(15) of 

the Constitutive Statute establishes that the company is represented in its relationship with 

third parties by the General Director, and Article 19(7)(i) of the same Statute entrust the 

Director General with the power to conclude contracts. The conclusion of contracts is not 

included among the exceptional attributions of the Administration Board as established in 

Article 19(1)-(5) of the company's Statute.  

4. COMMENTS FROM THIRD PARTIES 

 

(41) ALRO Slatina, the potential aid beneficiary, presented additional comments and 

information on 30 September 2011, 9 November 2011 and 29 February 2012, as 

summarised below.  

4.1. Submission of 30 September 2011 

State imputability   

(42) In addition to the arguments presented on this aspect by Romania (see recitals (39)-(40) 

above), ALRO Slatina notes that, according to Article 13 of Hidroelectrica's Statute, the 

role of the state in its quality of majority shareholder of the company is limited to sitting 

on the General Assembly, whose attribute is to determine the general direction of the 

company's commercial policy (Article 14 of the Statute).  

(43) It is further argued that no State authority was involved in negotiating or concluding the 

2005 contract and its successive amendments. In particular, during the negotiations that 

took place between Hidroelectrica and ALRO Slatina for Additional Act No. 17, which 

lasted for approximately […], only the executive management of Hidroelectrica was 

involved (company directors). No approval from the state or from the company's General 

Assembly was required.  

(44) ALRO Slatina also considers that Ministerial Order No. 445/2009 is not applicable to the 

2005 contract and its successive amendments. Furthermore, this Order does not directly 

enable the State or its representatives on the Administration Boards of the State-owned 

electricity companies to directly exercise any influence over specific contracts.   

Selective advantage  

(45) Unique client. ALRO Slatina underlines that its energy needs are unique on the Romanian 

market, as it depends on a very large, reliable and continuum supply of electricity. Any 

interruption in the supply can produce huge losses, resulting in the hardening of 

aluminium in the smelter pots where it is produced. Electricity is also one of the 



 
 

company's most significant production costs. For all these reasons, ALRO Slatina has a 

special interest in securing long-term its electricity supply.  

(46) The ALRO groups' total annual electricity consumption is of around 4 TWh, of which 3 

TWh are currently purchased from Hidroelectrica, and the rest from other producers, 

including […], or from retailers such as […] etc. The next closest industrial consumer in 

Romania is ArcelorMittal, the rest of the other industrial consumers requiring much lower 

annual quantities.  

(47) Advantageous client for Hidroelectrica. ALRO Slatina underlines first that its unique 

patterns of consumption – i.e. continuum consumption of large quantities – allows the 

supplier to reduce and plan in advance its operational costs. Second, until the conclusion 

of Additional Act No. 17 on [xx.xx.2010], ALRO Slatina paid […] in advance for its 

electricity supply, a fact that effectively allowed Hidroelectrica to have access to a 

guaranteed financial flow to finance its operational and investment activities without any 

collateral over its fixed assets and receivables. According to ALRO Slatina, such advance 

payment conditions are rather rare in this market environment. Third, on the basis of the 

periodical price indexation clauses in the 2005 contract, Hidroelectrica had the possibility 

to review and increase the prices […]. Fourth, ALRO pays separately for […], on the 

basis of a separate contract with Hidroelectrica. Finally, Hidroelectrica used the contract 

with ALRO as […], which would not have accepted such […] if the contract were 

disadvantageous for the generator.  

(48) OPCOM transactions not comparable to the 2005 contract. ALRO Slatina considers that 

the OPCOM wholesale market is wholly inappropriate for securing its electricity needs, as 

it cannot guarantee security of supply. To illustrate this point, ALRO Slatina refers to a 

"buy" offer it made on OPCOM in the CBMC modality on 4 September 2008, for the 

quantity of 973.044 MWh (an occasional purchase additional to the quantities delivered 

under the ongoing 2005 contract by Hidroelectrica) for a price of RON 150/MWh, and 

which was eventually cancelled because of the lack of response to the offer. According to 

ALRO Slatina, contracts on OPCOM are not beneficial for Hidroelectrica either, because 

they do not allow the generator to develop a medium- to long-term business plan, or to 

use long-term contracts as a security for its financing arrangements. 

(49) The 2005 contract is profitable for Hidroelectrica. ALRO Slatina argues that 

Hidroelectrica negotiated […] Additional Act No. 17 of [xx.xx.2010], which should be 

additional proof of the profitability of the resulting price indexation formula (Formula 3) 

for the generator. The profitability of Formula 3 was also demonstrated by the rise of the 

aluminium quotation on the London Metal Exchange in 2010 and 2011, which resulted in 

a price significantly above what could have been obtained under the previous Formula 2. 

Furthermore, Hidroelectrica's costs have always been covered, and it has earned year-on-

year profits under this contract.  

(50) By way of example, ALRO Slatina quotes the Hidroelectrica Directors Annual Report 

2010, where the company reported for that year an average supply cost (including the 

purchase of electricity) of RON [80]-[100]/MWh – whereas the price paid by ALRO 

Slatina under Formula 3 was of RON [90]-[120]/MWh for the same year. Furthermore, 



 
 

Hidroelectrica sold electricity to other buyers for similar prices and under similar 

conditions, and it also extended other long-term bilateral contracts following negotiations 

in 2010.  

(51) Finally, ALRO Slatina underlines that using an LME-based price indexation system is 

very common world-wide: studies show that in 2010 around 18% of the aluminium 

produced worldwide was based on similar electricity supply contracts, and that LME-

based price indexation system are also common for other types of contracts in which one 

of the parties is an aluminium producer. 

4.2. Submission of 9 November 2011 

(52) In this second submission ALRO Slatina further emphasises the argument that OPCOM is 

not a suitable platform for large industrial clients with continuity and predictability needs 

such as those of aluminium producers. First, the total volume of energy traded on 

OPCOM is small by comparison to the volume of energy traded as wholesale outside 

OPCOM: in 2009, for example, the volume of energy traded on OPCOM represented only 

55% of ALRO's annual consumption, and in 2010 only 75%. Second, the OPCOM 

bidding process in the "buy" modality does not offer to the buyer sufficient transparency: 

if a "buy" offer is not matched, the buyer cannot determine if its offer failed because the 

price offered was not considered sufficient by the potential sellers, or because potential 

sellers do not have available electricity to sell. Third, the delivery guarantees offered to 

the buyer under the standardised OPCOM contracts are too short (maximum of 2 months). 

4.3. Submission of 29 February 2012 

(53) On 29 February 2012 ALRO Slatina submitted a study by the consultant […], which 

analyses if the electricity supply price stipulated in the 2005 contract was in line with the 

market prices for electricity in Romania at the time.  

(54) The […] study models a market reference price for short-term electricity transactions in 

Romania in 2005. The reference price is modelled by using […] own regional power 

market linear model […],7 based on historical information available on 5 September 2005 

(time of signature of the contract) on the demand/supply balance in the Romanian 

electricity market in the year 2005, and on the forecast of fuel level price developments 

(fuel prices being the primary cost drivers of wholesale electricity prices) with data from 

an […] study compiled for ALRO in 2005. The consultant draws attention to the fact that 

the part of the historical data which was provided by ALRO Slatina has not been verified. 

The output of this modelling exercise is an average annual short-term market price for 

electricity in Romania in 2005 of EUR [15]-[30]/MWh. The Table below shows the 

resulting price estimates, by quarters of 2005. 

Table 5: Average market prices for short-term wholesale electricity transactions in 

Romania in 2005 

                                                 
7 A mathematical linear programming model which […] keeps up-to-date by using data from the […] database, 

supplemented with local or ad hoc information sources.   



 
 

Period Q1 Q2 Q3 Q4 Annual average 

Price 

(EUR/MWh) 

[15]-[35] 

 

[15]-[35] 

 

[15]-[35] 

 

[10]-[30] 

 

[15]-[35] 

 

 

(55) The contract price agreed upon in […] 2005, and applicable until […], was USD [15]-

[45]/MWh - which, at the USD/EUR average exchange rate of 1.197 taken into account 

by the consultant, translated into EUR [15]-[40]/MWh. The consultant concludes that the 

2005 contract price added an additional margin of EUR [5]-[10]/MWh by reference to the 

estimated average short-term wholesale electricity price of EUR [15]-[30]/MWh in 2005.  

(56) The […] study also notes that the contractual price was reduced in […] to USD [15]-

[30]/MWh, based on Article 1 of Additional Act No. 1 of […] (see Table 1 under 

recital (10) above). This price reduction was due to the payment arrangements thereby 

introduced, in particular the requirement for the buyer ALRO to make payments […] in 

advance, and the switch from the USD to the RON currency as of […] (on this later 

change, see also recital (58) below).  

(57) The […] study argues that, since ALRO had to take an additional loan for financing these 

[…] payments, for which it paid in 2006 interest and fees totalling USD [0.5]-[3] million, 

this extra cost for ALRO should be added to the contract price of USD [15]-[30]/MWh for 

2006. Spread over the total quantity of 3 TWh purchased in 2006, this additional cost 

would correspond to USD [0.5]-[0.75]/MWh. Thus, the actual contract price for 2006 

would have been of USD [15]-[30]/MWh, which, at the average annual exchange rate 

USD/EUR in 2006 of 1.256, would be equivalent to EUR [15]-[30]/MWh. In relation to 

the same point, ALRO Slatina emphasized on several occasions that the requirement to 

pay […] in advance is to the advantage of Hidroelectrica, that such payment requirement 

are not frequent on the market, and that this payment requirement is equivalent to ALRO 

de facto granting short-term loans to Hidroelectrica. 

(58) In 2007, as stipulated under Additional Acts. No. 1 and 4, the latter concluded on […] (as 

mentioned above), the currency for the contract price was changed from USD to RON, 

and the price was reset at RON [50]-[90]/MWh. The consultant notes that ALRO thereby 

took on the currency risk associated with the difference between the cost of buying 

electricity at a price defined in RON and the revenues from selling aluminium at a price 

defined in USD.  

(59) Finally, the consultant notes that Formula 2, i.e. the price indexation formula set out in 

Additional Act No. 4 of […] (see Table 1 at recital (10), and recital (12) above), 

introduced a system whereby the contract price could never fall below the initial level – 

meaning that the indexation factor for the next year would be applied only if it would 

raise the contract price by respect to the current year. This information is confirmed by 

ALRO in its letter of 8 March 2012, which also informs that, at the request of 

Hidroelectrica, Formula 2 as agreed in […] includes two additional parameters by respect 



 
 

to Formula 1, as agreed in […] 2005 (see Table 1 at recital (10), and recitals (11)-(12) 

above). The two additional parameters are […]. 

(60) In sum, based inter alia on the […] study, ALRO Slatina argues that the 2005 contract did 

not involve state aid at the time when it was concluded, on […] 2005, because the 2005 

contract did not confer any undue advantage to the buyer. ALRO Slatina also sustains that 

the introduction of Formula 2 does not qualify as substantive change of the 2005 contract. 

Moreover, according to ALRO Slatina, the parameters of Formulae 1 and 2 were 

exclusively to the advantage of Hidroelectrica: elimination of the currency risk by 

switching from USD to RON payments, the introduction of the […] advance payments, 

the introduction of a price floor.                              

5. ASSESSMENT 

 

(61) Having examined the information and arguments provided so far by the Romanian 

authorities and the potential aid beneficiary, the Commission takes the preliminary view 

that the 2005 contract involves state aid within the meaning of Article 107(1) TFEU. The 

aid, in the form of preferential (reduced) prices for the delivery of electricity, might have 

benefitted not only to ALRO Slatina S.A., but possibly also to other members of the 

ALRO group in Romania. As the aid reduces operating expenses that should have been 

borne entirely by the beneficiaries, without being aimed at achieving any specific 

objective of common interest, the Commission doubts that it could be found compatible 

with the Treaty.  

(62) The indications regarding the existence of state aid in the two contracts, and the doubts 

regarding the compatibility of such potential aid with the internal market, are spelled out 

in what follows. 

5.1. Competence to review the 2005 contract and its successive amendments  

(63) A preliminary issue to be addressed is whether the Commission has the competence to 

review aid involved in the 2005 contract and its successive amendments. In the 

argumentation presented so far, Romania did not contest directly the Commission's review 

competence, but seemed to implicitly argue in this direction when pointing out that the 

2005 contract pre-dates Romania's accession to the EU on 1 January 2007, and that the 17 

successive amendments of the contract that were adopted between […] and 2010 (see 

recitals (10)-(14) above) were applications of the "periodical price adaptation clause" 

contained by […] of the 2005 contract, therefore there being legal continuity between the 

2005 contract and its 17 successive amendments (see recital (22) above).   



 
 

(64) The question is therefore whether the 2005 contract and its successive amendments should 

be classified as "existing aid" or "new aid", as defined in Article 108 TFEU and the 

Procedural Regulation.
8
  

(65) Annex V to the 2005 Accession Act of Bulgaria and Romania,
9
 based on Article 22 of the 

same Accession Act, contains special provisions which derogate from Article 1 of the 

Procedural Regulation. In particular, Point 2.1. of Annex V stipulates that (except for the 

transport sector and for activities linked to the production, processing or marketing of 

products listed in Annex I to the EC Treaty): 

"The following aid schemes and individual aid put into effect in a new Member State 

before the date of accession and still applicable after that date shall be regarded upon 

accession as existing aid within the meaning of Article 88(1) of the EC Treaty: 

(a)  aid measures put into effect before 10 December 1994;  

(b)  aid measures listed in the Appendix to this Annex; 

(c)  aid measures which prior to the date of accession were assessed by the State aid 

monitoring authority of the new Member State and found to be compatible with the 

acquis, and to which the Commission did not raise any objection on the ground of 

serious doubts as to the compatibility of the measure with the common market, 

pursuant to the procedure set out in paragraph 2. 

All aid measures still applicable after the date of accession which constitute State aid and 

which do not fulfil the conditions set out above shall be considered as new aid upon 

accession for the purposes of the application of Article 88(3) of the EC Treaty."  

(66) The above-mentioned special provisions of Point 2.1. of Annex V, second alinea, thus 

cover aid measures, irrespective of whether qualifying as aid schemes or as individual aid, 

which were put into effect before the accession date (1 January 2007) and are still 

applicable after that date. The scope of application of this provisions is thereby 

determined by a two-leg test: to be caught by this provision, measures put into effect prior 

to accession must, first, qualify as involving state aid, and second, be applicable after 

accession. The notion of "applicable after the accession date" is therefore crucial in this 

two-leg test: to be caught by the provisions of Point 2.1. in Annex V second alinea, aid 

measures should not only have been put into effect (adopted) before accession date, but 

should also be "applicable after the accession date".  

(67) In a series of recent decisions concerning aid granted before accession in the new Member 

States, the Commission interpreted the notion of "applicable after the accession date" to 

include both schemes and individual aids which are either not limited in time or do not 

                                                 
8 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of Article 

93 of the EC Treaty, OJ L 83 of 27.3.1999, p. 1-. 
9 OJ L 157 of 21.6.2005, p. 268-.  



 
 

specify the amount of the liability to which the State is exposed.
10

 In particular, formulae 

indicating the factors to be taken into account in future calculations, which either made 

the amounts dependent on the beneficiary's behaviour or made the Member State liable to 

bear all the economic risks, were considered as "applicable after accession".
11

  

(68) In view of the fact that the 2005 contract – and its amended versions – continues to apply 

after Romania's accession to the EU, the Commission is of the view that the measure 

under assessment meets the "applicability after accession" leg of the test for identifying 

new aid measures. 

The other leg of the test requires identifying whether the measure adopted prior to 

accession involved state aid, since Point 2.1. in Annex V second alinea addresses in 

particular those measures which qualified as state aid prior to accession but did not fulfil 

the previously-mentioned criteria for being "existing aid".          

In relation to this point, ALRO Slatina essentially argues that the 2005 contract did not 

involve state aid, because the price agreed therein did not confer any undue advantage to 

the buyer (see in particular recital (60) above). Moreover, according to ALRO Slatina, 

Formula 2 does not involve substantive alterations of the 2005 contract which would 

justify its re-assessment as "new aid" under the perspective of Article 1(c) of the 

Procedural Regulation.
12

 The argument that the introduction of Formula 3 in […] 2010 

(see recitals (10) and (13) above) does not constitute either a substantive alteration of the 

2005 contract was supported mainly by Romania (see recitals (22)-(23) above).     

(69) With respect to whether the 2005 contract involved state aid, the Commission is of the 

view that the evidence provided so far does not allow to conclude that the 2005 contract 

did not confer any undue advantage to the buyer ALRO Slatina. On the contrary, there are 

indications suggesting that the buyer might have benefited from an undue advantage (see 

recitals (95)-(136) below). In addition, the other cumulative criteria in the definition of 

state aid are also met (see in particular recitals (81)-(94), (137)-(138) and (139)-(142) 

below). 

(70) With respect to whether Formulae 2 and 3 qualify as substantive alterations of the 2005 

contract, the Commission considers at this stage that Formulae 2 and 3 do qualify as 

substantive alterations of the 2005 contract.  

(71) In order to determine if a change of a measure qualifies as a 'substantive alteration' and 

therefore triggers the notification requirement under the Procedural Regulation, the 

decisive criterion should be the economic effect of the change in question.
13

 By referring 

                                                 
10 See e.g. Commission Decision of 24.04.2007 in Case E 12/2005 Unlimited guarantee to Poczta Polska, OJ  C 284 

of 27.11.2007, p. 2-, and Commission Decision of 18.7.2007 in Case C 27/2004 Agrobanka, OJ L 67 of 11.3.2008, p. 

3-.  
11 See e.g. Commission Decision of 28.01.2004 in Case CZ 14/2003 Česka Spoŕitelna, a.s., OJ C 195 of 31.7.2004, 

p. 2-, and Commission Decision of 3.3.2004 in Case CZ 58/2003 Evrobanka, a.s,. OJ C 115 of 30.4.2004, p. 40-.  
12 See ftn. no. 7 above. 
13 See in this sense the Opinion of AG Jääskinen, delivered on 23 September 2010, in Case C-194/09 P Alcoa 

Trasformazioni Srl, in particular recitals 48-51.  



 
 

to this criterion one can distinguish between changes of substance and changes of form, as 

well as to distinguish between changes which alter the measure as such and changes 

which are separable form the initial measure because they do not alter its substance, and 

therefore constitute separate/additional measures.
14

 From this perspective, changes which 

affect essential elements of the contract, in particular bearing on the price, such as price 

indexation formulae, should in principle be considered as substantive alterations of a 

contract as long as conferring an additional advantage to the beneficiary.           

(72) In particular, Formula 2 contains […] additional parameters by respect to Formula 1 – see 

recital (59) above –, namely […]. In addition, Formula 2 also introduces a system 

ensuring that the indexed price for any coming year cannot be lower than the indexed 

price for the current year – in practical terms, a price floor. In turn, Formula 3 introduces a 

price indexation system with different parameters, eliminates the price floor existing 

under the previous Formula 2, changes again the currency in which the price is to be paid, 

from RON to USD, replaces the requirement of […] advance payments with the 

requirement to pay […] in advance, and extends the initial duration of the contract until 

2018.   

(73) Since none of the two cumulative conditions appear to be met, the Commission is of the 

preliminary view that the two-leg test referred to in recital (66) above is not complied 

with.  

(74) On the basis of the above, the Commission concludes at this stage that the measure as 

stake would constitute "new aid".  

(75) In the light of the above, the Commission is of the view that aid disbursed on the basis of 

the 2005 contract and its successive amendments should be considered "new aid" as of the 

date of Romania's accession to the EU, i.e. 1 January 2007. However, a distinction needs 

to be made between two periods:  

 Period 1: the period comprised between 1.1.2007 and [xx.xx.2010], when the basis for the 

disbursement of the potential aid was the 2005 contract as amended through Additional 

Act No. 4, concluded on […], which introduced a new price indexation formula (Formula 

2), and  

 Period 2: the period posterior to [xx.xx.2010], when Additional Act No. 17, as signed on 

[xx.xx.2010], came into force.  

In what follows the two periods shall be examined separately. 

(76) The potential aid disbursed throughout Period 1 was granted on the basis of an aid scheme 

in the sense of Article 1 letter d of the Procedural Regulation, as the 2005 contract does 

not define the overall amount of aid in advance. Whereas the aid scheme had been put into 

effect prior to Romania's accession to the EU, to the extent that both the 2005 contract and 

                                                 
14 On this latter distinction see e.g. Joined Cases T-195/01 and T-207/01 Government of Gibraltar v. Commission 

[2002], ECR II-02309.   



 
 

Additional Act No. 4 were both concluded prior to Romania's accession to the EU, the 

granting of the aid on the basis of the aid scheme took place after accession. The aid 

payments made on the basis of the contract after accession do not fulfil any of the 

conditions listed in Point 2.1. of Annex V to the Accession Treaty for being qualified as 

"existing aid": the aid scheme was not put into effect before 10 December 1994, it was not 

listed as "existing aid" in an Appendix to Annex V, and was not assessed and authorised 

prior to accession by the state aid monitoring authority of Romania without the 

Commission having objected to such authorisation. Therefore, the aid scheme constitutes 

new aid, and the individual payments made on the basis of the scheme after accession 

constitute new aid. 

(77) It follows that the potential aid granted throughout Period 1 should be considered as "new 

aid" on the basis of Point 2.1 second alinea of Annex V. The Commission also notes that 

the price indexation formula introduced through Additional Act No. 4 (Formula 2), signed 

on […], is a system of […] price indexation on the basis of which the potential advantage 

to the buyer, and implicitly the related loss of revenue for the State, could not have been 

quantified ex ante. Indeed, under Formula 2, which became applicable as of […], the price 

of the electricity to be delivered by Hidroelectrica to ALRO Slatina depends on a series of 

variables, such as […] (see recital (12) above), all taken into account for both the 

precedent and on-going year, which make impossible an ex ante calculation of the price to 

be applied throughout the duration of the contract for the delivery of electricity, and 

implicitly the exact exposure of the state in the form of loss of profit over the whole 

period of application of the contract. Finally, the Commission observes that the 2005 

contract also contained a clause that […]. Thus Hidroelectrica had the possibility to adapt 

the contract in order to comply with EU state aid rules. 

(78) With respect to potential aid disbursed throughout Period 2, the Commission considers 

that it qualifies as well as "new aid" for the purposes of the Procedural Regulation. The 

reason is that Additional Act No. 17, as concluded on [xx.xx.2010], must be qualified 

from the legal perspective as a new contract between Hidroelectrica and ALRO Slatina, 

and accordingly, it would constitute a new aid measure. Contrary to Romania's argument 

in the sense that there is legal continuity between the 2005 contract and its 17 successive 

amendments, because the 2005 stipulated periodical price indexations, the Commission 

considers that Additional Act No. 17 goes beyond what was stipulated in […] of the 2005 

contract with respect to price indexation, and it represents from the legal point of view a 

new and distinct contract.  

(79) Indeed, Additional Act No. 17 introduces a price indexation formula (Formula 3) which is 

radically different from the previous ones (Formulae 1 and 2). According to Formula 3, 

the price of electricity shall be indexed on the basis of the aluminium price quotations on 

the London Metal Exchange, a variable that is exogenous to Hidroelectrica, whereas 

Formulae 1 and 2 relied on variables which were linked to Hidroelectrica's own costs. In 

addition, Additional Act No. 17 modifies the duration of the initial contract, by extending 

its validity for another 5 years. In continental contract law systems, including in the 

Romanian one, changes of essential contractual clauses such as those related to duration 

and pricing are qualified as new and distinct contracts. (The same considerations as above 

are of course applicable with respect to Additional Acts Nos. 1 and 4, adopted on […] and 



 
 

[…] respectively, which introduced new price indexation formulae, thereby changing an 

essential element of the original contract, namely pricing.) In any event, according to the 

case-law of the Court, both the prolongation of the duration of the contract and the 

modification of the aid amount by means of changes in the indexation constitute 

substantial modifications of the original scheme, which make it new aid.
15

 In the light of 

the above considerations, the Commission concludes that potential aid disbursed on the 

basis of the 2005 contract and its successive amendments should be considered "new aid" 

for the purposes of the Procedural Regulation as of 1 January 2007 onwards. It is 

furthermore noted that the new aid was implemented in breach of the notification and 

stand-still obligations resulting from Article 108(3) TFEU.                

5.2. Existence of aid 

(80) In order to determine whether a given measure involves state aid within the meaning of 

Article 107(1) TFEU, it should be determined whether the four cumulative criteria 

established by this Treaty provision for identifying the existence of state aid, i.e. transfer 

of state resources, selective advantage, potential distortion of competition and effects on 

intra-community trade, are met. These criteria are examined in turn in what follows. 

5.2.1. State resources  

(81) One of the criteria for determining whether a given measure involves aid is that state 

resources should be put at use. The "state resources" criterion goes beyond the 

disbursement of resources by the public authorities, to also include revenue that is forgone 

by the State.  

(82) Based on the information available so far to the Commission, by engaging in the 2005 and 

its successive amendments, Hidroelectrica sold electricity to this industrial client at prices 

below what could have been obtained on the market.  

(83) It therefore seems that Hidroelectrica lost an additional profit that could have been 

obtained on this contract. If the profit of an undertaking is a resource for its owners, the 

loss of an additional and realistic profit is a loss of resources for its owners. As 

Hidroelectrica is owned up to 80.06% by the Romanian state, through the Ministry of 

Economy, Trade and Business Environment, the measures at stake seem to involve a loss 

of revenue for the state.  

(84) Furthermore, according to an established jurisprudence, the resources of public or private 

undertakings on which the public authorities can exercise, be it directly or indirectly, a 

controlling influence, also qualify as "state resources" to the extent that these resources 

"constantly remain under public control, and therefore available to the competent national 

                                                 
15 Case C-138/09 Todaro Nunziatina & C. Snc [2010] ECR I-0000, judgment of 20 May 2010, not yet 

reported, paragraph 47; Joined Cases T-127/99, T-129/99 and T-148/99 Territorio Histórico de Álava - 

Diputación Foral de Álava and others v Commission [2002] ECR II-1275, paragraph 175; Joined Cases T-

254/00, T-270/00 and T-277/00, Hotel Cipriani a.o. v Commission [2008] ECR II-3269, paragraph 362; 

Case C-44/93, Namur les assurances [1994] ECR-I 3829, paragraph 23. 

 



 
 

authorities".
16 

In line with this jurisprudence, as the state exercises control over 

Hidroelectrica S.A., the whole potentially forgone revenue is to be qualified as state 

resources. The fact that private minority shareholders of publicly-controlled companies 

such as Hidroelectrica might also incur losses of revenue through disadvantageous 

act/contracts is without bearing on the State aid assessment.   

State imputability 

(85) A separate issue to be explored in the context of the analysis on the state resources 

criterion is whether the loss of revenues stemming from a disadvantageous contract is also 

attributable to the state – the criterion of state imputability. As the Court established in 

Stardust Marine,
17

 the imputability of a measure to the State can be established either by 

"organic" or "structural" indicators or by indications that the State has been involved, or 

was unlikely to be absent, from the decision that lead to the concrete measure. In the same 

judgment
18

 the Court established a non-exhaustive set of possible indicators of state 

imputability, such as:  

- the fact that the undertaking through the intermediary of which the aid has been granted 

had to take into account directives issued by governmental bodies; 

- the integration of the public undertaking into the structures of the public administration; 

- the nature of the undertaking's activities and the exercise of the latter on the market in 

normal conditions of competition with private operators;  

- the legal status of the undertaking (public law or ordinary company law);  

- the intensity of the supervision exercised by the public authorities over the management 

of the undertaking; and 

- any other indicator showing, in the particular case, an involvement by the public 

authorities in the adoption of a measure or the unlikelihood of their not being involved, 

having regard also to the compass of the measure, its content, or the conditions which it 

contains. 

(86) The Commission considers that there are such indications that the 2005 contract and its 

successive amendments, including Additional Act No. 17, are imputable to the state, and 

Hidroelectrica did not engage in these contracts only for profit-maximising 

considerations.  

(87) The Romanian state holds, through the Ministry of Economy, Trade and the Business 

Environment a majority stake of 80.06% at Hidroelectrica. In European law, this large 

                                                 
16 See for example case C-278/00 Greece v. Commission [2004] ECR I-3997 para. 50, C-482/99 France v. 

Commission [2002] ECR I-4397, and Joined Cases C-328/99 and C-399/00 Italy and SIM 2 Multimedia v. 

Commission [2003] ECR I-4035, para. 33.  
17 Case C-482/99 France v. Commission [2002] ECR I-4397.  
18 Idem, at para. 55.  



 
 

participation is in itself an indication that the public authorities exert a dominant influence 

over the company. According to Article 2 of the Transparency Directive,
19

 a dominant 

influence by the public authorities shall be presumed when the public authorities hold a 

major part in the company's subscribed capital, control the majority of the votes attaching 

to shares issued by the company, or can appoint more than half of the members of the 

undertaking's administrative, managerial or supervisory board. The criteria laid down by 

Article 2 of the Transparency Directive are not cumulative. In the case of Hidroelectrica it 

seems however that at least the first two of these non-cumulative criteria for presuming 

dominant influence by the State are met, and at this stage it cannot be excluded that even 

the third one is met, although this aspect needs to be further explored in the course of the 

formal investigation procedure.  

(88) Indeed, the State, given its large participation in the company (80.06%), has also a 

comfortable majority of votes in the General Assembly. According to Article 11(1) of the 

Constitutive Statute of the company, each nominal share entitles to one vote in the 

General Assembly of the shareholders. Article 13(1) of the same Statute establishes that 

the State is represented in the General Assembly by representatives of the Ministry of 

Economy, Commerce and Business Environment, who are appointed and revoked by 

Ministerial Order.  

(89) It is unclear from the Statute of the company how the 7 members of Hidroelectrica's 

Administrative Board are appointed (Article 18(1) of the Statute), but it would correspond 

to standard business practice that they are appointed to represent proportionally the 

majority shareholder's and the minority shareholder's participations. This reading is also 

comforted by the fact that Ministerial Order No. 445/2009 speaks about "representatives 

of the Ministry of Economy, Trade and Business Environment" on the Administration 

Boards. Decisions of the Administration Board are taken with simple majority of the votes 

of those present (Article 18(10) of the Statute), and are valid if at least 2/3 of the members 

of the Board are present. If members of the Administration Board represent proportionally 

the State's participation in the company, the majority necessary for voting decisions 

should not be difficult to reunite. In addition, the President of the Administration Board 

has a decisive vote in case of parity of voting. The President of the Administration Board 

is appointed by the General Assembly of the Shareholders, in which the Ministry of 

Economy, Trade and Business Environment holds a comfortable majority of votes. 

(90) Romania argues that the 2005 contract and its successive amendments are not imputable 

to the State because, according to the Constitutive Statute of the company, the conclusion 

of contracts is the exclusive attribution of the General Director, and the Administration 

Board has no attributions in this respect. However, the statutory provisions mentioned 

above seem to be indicators at least that it is unlikely that the Ministry of Economy has 

not been involved in the company’s internal decision-making on engaging Hidroelectrica 

in the 2005 contract and its successive amendments.  

                                                 
19 Commission Directive 2006/111/EC of 16 November 2006 on the transparency of the financial relations between 

Member States and public undertakings as well as on financial transparency within certain undertakings, OJ L 318 

of 17.11.2006, p. 17-.  



 
 

(91) Furthermore, according to information provided by Romania in the context of the same 

inquiry, this time however in relation to an electricity supply contract concluded in 

December 2010 on OPCOM with ArcelorMittal Galaţi, it seems that the Administration 

Board of Hidroelectrica does give at least an opinion on whether the company should 

engage in certain electricity supply contracts. In that context, Romania stated that the 

Administration Board of Hidroelectrica had approved the contract with ArcelorMittal at a 

meeting of 22 December 2010, that is, before Hidroelectrica auctioned on OPCOM for 

ArcelorMittal's offer on 29 December 2010.  

(92) It should also be added that Ministerial Order No. 445/2009 entrusts the representatives of 

the Ministry of Economy on the Administration Boards of the State-controlled Romanian 

electricity companies, including Hidroelectrica, to ensure that as of 31 March 2010 the 

part of the electricity destined to the wholesale market should be traded exclusively on 

OPCOM. If, according to Ministerial Order No. 445/2009, the representatives of the 

Ministry of Economy on the Administration Board of Hidroelectrica have the prerogatives 

of ensuring that this obligation is complied with, it can be deduced that they must indeed 

have control over the company's contracting practice. 

(93) According to some Romanian press reports,
20

 Hidroelectrica's decision to conclude 

Additional Act No. 17 of [xx.xx.2010] was influenced by the government's policy to 

promote the competitiveness of the Romanian aluminium industry.  

(94) In the light of the above considerations, the Commission is at this stage of the view that 

the State Hidroelectrica's decision-making process for the conclusions of the 2005 

contract and its successive amendments is imputable to the State. 

5.2.2. Selective advantage 

(95) The arguments presented in relation to this criterion by Romania, and respectively by the 

aid beneficiary, are aimed essentially at demonstrating that the 2005 contract and its 

successive amendments were profitable for Hidroelectrica, and thereby ALRO Slatina did 

not derive any undue advantage (see recitals (24)-(32), and respectively (45)-(49), above). 

Thus, according to the Romanian authorities, under the first two price indexation systems 

(applicable from […] until […]) Hidroelectrica covered its own production costs and 

ensured a reasonable margin of profit, i.e. a total profit of RON [30]-[50] million over the 

period 2006-2009. With the LME-based price indexation system (Formula 3) introduced 

by Additional Act. No. 17, Hidroelectrica allegedly even increased the profit on this 

contract as of [xx.xx.2010] onwards, estimating to obtain an overall profit of RON [300]-

[400] million over the period 2010-2015.  

                                                 
20 See e.g. "Misterul contractului ALRO-Hidroelectrica", Săptămâna Financiară of 29.10.2010, available at 

http://www.sfin.ro/articol_21428/misterul_contractului_alro-hidroelectrica.html; "După ALRO, Hidroelectrica a 

vândut curent ieftin şi SIDEX-ului", published in Money.ro of 29.12.2010, available on http://www.money.ro/dupa-

alro--hidroelectrica-a-vandut-curent-ieftin-si-sidex-ului_808081.html; "ALRO va cumpăra energie de la 

Hidroelectrica care variază după cotaţia aluminiului", published by Money.ro on 21.4.2010, available at 

http://www.money.ro/alro-va-cumpara-energie-de-la-hidroelectrica-la-un-cost-care-variaza-dupa-cotatia-

aluminiului_551146.html.      

http://www.sfin.ro/articol_21428/misterul_contractului_alro-hidroelectrica.html
http://www.money.ro/dupa-alro--hidroelectrica-a-vandut-curent-ieftin-si-sidex-ului_808081.html
http://www.money.ro/dupa-alro--hidroelectrica-a-vandut-curent-ieftin-si-sidex-ului_808081.html
http://www.money.ro/alro-va-cumpara-energie-de-la-hidroelectrica-la-un-cost-care-variaza-dupa-cotatia-aluminiului_551146.html
http://www.money.ro/alro-va-cumpara-energie-de-la-hidroelectrica-la-un-cost-care-variaza-dupa-cotatia-aluminiului_551146.html


 
 

(96) As a general preliminary remark, profitability for Hidroelectrica is not the appropriate 

legal test for determining whether the ALRO Slatina has derived an undue advantage 

from the 2005 contract and its successive amendments. According to the jurisprudence, 

the test for determining whether a given transaction might involve an undue advantage for 

one of the parties involved is to establish whether the transaction would have been 

concluded on similar terms on the market from the perspective of the party in question 

(market operator test).
21

 In the case at hand, the relevant question is therefore whether a 

private company in the position of Hidroelectrica would have concluded the 2005 contract 

with ALRO Slatina on similar pricing terms. The effect that the 2005 contract and its 

successive amendments have on the profitability of Hidroelectrica is not relevant, as a 

private company would maximise profits, and not simply ensure a minimum level of 

profits. At any rate, the fact that Hidroelectrica made a profit is not conclusive for 

determining that ALRO Slatina did not receive any undue advantage in relation to the 

same transaction. Indeed, on the basis of the information available so far, it would seem 

that Hidroelectrica could have made a higher profit from selling to this industrial client.  

(97) In order to determine whether ALRO Slatina has derived an undue advantage from the 

2005 contract and its successive amendments, it is necessary to distinguish between two 

contractual periods, in function of the price indexation formulae that were applied after 1 

January 2007. During the first period, from [xx.xx.2007] until […], the price for the 

supply of electricity was indexed on the basis of Formula 2 (as introduced through 

Additional Act No. 4 – see recitals (10) and (12) above). During the second period, from 

[xx.xx.2010] onwards, the price was indexed according to Formula 3 (see recitals (10) 

and (13) above). 

Period 1 (1.1.2007 to […])  

(98) In relation to this period, Romania and the potential aid beneficiary argue that Formula 2, 

relying on Hidroelectrica's own production costs, not only ensured that Hidroelectrica 

covered its own production costs, but also that it obtained a margin of profit – see Table 2 

in recital (25) above.  

(99) However, it should be noted that the prices obtained by Hidroelectrica during Period 1 

seem to be very close to Hidroelectrica's own production costs. To give just one example, 

in 2007 Hidroelectrica's production costs were of RON [50]-[90]/MWh (EUR [15]-

[30]/MWh), and the price obtained for the 3 TWh of electricity delivered to ALRO 

Slatina was of RON [50]-[90]/MWh (EUR [15]-[30]/MWh]). As Romania informs, 

Hidroelectrica obtained over the entire period 2006-2009, i.e. over 4 contractual years, a 

total profit of about EUR [5]-[15] million for delivering a total of 12 TWh of electricity to 

this supplier. It appears that Formula 2 was designed to bring the sale price for this 

transaction close to the production costs of Hidroelectrica. This price indexation formula 

does not seem to have been targeted at ensuring that Hidroelectrica sells electricity at the 

market price and maximises its profit. It is doubtful that an electricity generator would 

                                                 
21 See e.g. Case T-296/97 Alitalia – Linee aeree italiane SpA v. Commission [2000] ECR II-3871, para. 81.  



 
 

normally accept to deliver such large quantities of electricity well below the market price, 

thereby foregoing an opportunity for maximizing his profit. 

(100) In addition, measuring the profitability of the contract under Formula 2 against 

Hidroelectrica's own production costs is not conclusive. As Romania pointed out in the 

course of the preliminary investigation, Hidroelectrica does not function only as a 

producer, but also as a retailer, namely, it purchases electricity from other more expensive 

electricity producers in order to ensure an "electricity portfolio" shielding it against 

hydrological risks (impossibility to deliver on pending contracts due to bad weather 

conditions). This seems to imply that, for Hidroelectrica, the profitability of sale contracts 

must be considered in the context of the entire contracting policy for a given calendar 

year. In this context, annual profits should be the difference between the revenues 

obtained on all sale contracts in the given calendar year and the sum of own production 

costs and the costs related to purchase of additional "portfolio" electricity from other, 

perhaps more expensive, producers.  

(101) For example, according to documentation in the possession of the Commission, at the 

Administration Board meeting of Hidroelectrica No. 19 of 2010, the Administration 

Board established that the price to be obtained on contracts to be concluded on the 

wholesale market in the forthcoming calendar year, i.e. 2011, should have been of at least 

RON [115]-[140]. This seems to indicate that the company's administration does establish 

a minimum pricing policy for the contracts concluded on the liberalised market, and that 

these minimum prices are above the own production costs – for example, for 2011 

Hidroelectrica estimated its own production costs to be of RON [70]-[110]/MWh, but the 

minimum contractual price established by the Board was of RON [115]-[140]/MWh.     

(102) The next step of the analysis is to consider whether ALRO Slatina could have obtained 

similar pricing conditions in normal market circumstances. Romania and the potential aid 

beneficiary argue in this respect that the latter was engaged during Period 1 in a long-term 

contract, due to expire on [xx.xx.2013], and that long-term contracts are not comparable 

to transactions concluded on the wholesale market OPCOM. However, in competitive 

wholesale markets, the existence of standardised power contracts on markets such as 

OPCOM do have an influence on long-term contracts, because none of the parties in the 

long-term contract has incentives to engage in, or accept to prolong unchanged, a 

transaction on terms notably worse than what could be obtained on the wholesale 

market.
22

 It is not unusual that long-term electricity supply contracts sometimes include 

so-called "hedging" clauses, whose purpose is to ensure a periodical indexation of the 

price so as to approximate it to the one observed on the "spot" market for the relevant 

period.  It is furthermore noted that Romania did not provide so far information on the 

parallel electricity delivery contracts concluded by ALRO with other generators, an 

                                                 
22 See recitals (196) - (199) of Commission Decision on the State Aid awarded by Hungary through Power Purchase 

Agreements of 4.4.2008, OJ L 225 of 27.8.2009, p 57. In this sense, see also Commission Decision of 25 September 

2007 on State aid awarded by Poland as part of Power Purchase Agreements and the State aid which Poland is 

planning to award concerning compensation for the voluntary termination of Power Purchase Agreements, OJ L 83 

of 28.3.2009, p. 1.  



 
 

information which might also shade further light on the different possibilities available on 

the market for ALRO.    

(103) From this perspective, it should be noted that the provisions of the 2005 contract gave to 

Hidroelectrica sufficient leeway to re-negotiate the […] price indexation system 

applicable throughout the contractual period – in particular, based on the "price 

adaptation" clause established by […] of the 2005 contract, and […] of the same contract, 

whereby Hidroelectrica […] (see recital (9) above). The Commission does not see at this 

stage any reason why Hidroelectrica should not have re-negotiated a more advantageous 

Formula 2. If average prices on the OPCOM market could be a reference benchmark for 

ALRO, then there would be an indication that Hidroelectrica could have obtained a better 

price on the transaction with ALRO. Moreover, as explained above (see recital (9) above), 

Hidroelectrica also had the possibility of […]. Table 5 below summarises, for illustrative 

purposes, the average annual prices on the OPCOM market for "spot" and bilateral 

contracts traded in the CBMC modality during the period 2007-2009, which should 

indicate the tendency of the prices for the same period. These average prices appear to be 

quite distant from those paid by ALRO Slatina on the basis of Formula 2, i.e. EUR [15]-

[40]/MWh in 2007, EUR [15]-[40]/MWh in 2008, and EUR [15]-[40]/MWh in 2009.  

Table 6: OPCOM average prices and total sold quantities for the "spot" market and 

bilateral transactions, 2007-2009 

Year "Spot" transactions Total traded 

volume 

Bilateral contracts in the 

CBMC modality 

Total 

traded 

volume 

Average 

price 

(EUR/MWh) 

Weighted 

Average 

(EUR/MWh) 

 Average 

price 

(EUR/MWh) 

Weighted 

Average 

(EUR/MWh) 

 

2007 47.89 49.91 5.04 TWh 52.54 52.51 0.011 TWh 

2008 51.21 52.40 5.21 TWh 49.55 52.05 0.011 TWh 

2009 34.29 36.69 6.35 TWh 40.52 37.55 4.8 TWh 

 Source: OPCOM Annual Reports, available at www.opcom.ro.  

(104) The Commission notes that Romania has introduced through Law 220/2008 a support 

scheme for renewable energy in the form of green certificates.
23

 Therefore, Hidroelectrica 

had to acquire a substantial number of green certificates in order to cover the electricity it 

has sold since 2008. It would seem that Hidroelectrica has not been able to pass on this 

additional cost to ALRO within the spirit of Formula 2 (which sought to cover the 

operating expenses of Hidroelectrica related to this contract), as according to Additional 

Act No. 5 of […] (see Table in recital (10) above), ALRO purchased only […] green 

certificates in 2006, whereas it consumes approximately 6% of Romania's overall 

electricity consumption. This seems to imply that Hidroelectrica might have had to 

support additional notable costs, at least from the date of enactment of Law 220/2008 

                                                 
23 See Commission Decision in State aid SA. 33134 2011/N – RO Green certificates for promoting electricity from 

renewable sources, not yet published, text available at 

http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_33134.  

http://www.opcom.ro/
http://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=3_SA_33134


 
 

onwards, which were not covered by Formula 2 in the contract. Romania is invited to 

clarify these aspects in the course of the formal investigation. 

(105) The Commission also analysed the […] study submitted by ALRO on 29.2.2012 (see 

recitals (53)-(59) above) and its implications for the assessment of the advantage criterion 

for Period 1.  

(106) The Commission first of all recalls that the relevant date for assessing whether the initial 

contract price involves State aid is not the date of the conclusion of the contract, but the 

date of accession of Romania to the EU. This has been recently confirmed by the General 

Court.
24

 Indeed, as indicated in recitals (64)-(74), at this stage the Commission 

preliminary concluded that the two legs of the test set out in Point 2.1 of Annex V second 

alinea appear to be met in the present case, and consequently, the 2005 contract should be 

assessed from 1 January 2007 onwards as new aid. Therefore the relevant point in time for 

the assessment becomes 1 January 2007 for Period 1, and [xx.xx.2010] for Period 2. 

Already for this reason, the […] study of 29.2.2012 does not address the relevant points in 

time for the assessment for the present case. 

(107) Furthermore, the […] study compares the initial contract price, as agreed in […] 2005, of 

USD [15]-[40]/MWh - EUR [15]-[30]/MWh, with the estimated average annual price for 

short-term wholesale transactions in Romania in 2005 of EUR [15]-[30]/MWH, and 

concludes that the 2005 contract price offered to Hidroelectrica an additional margin 

above market price of EUR [5]-[10]/MWh. The Commission has at this stage several 

observations related to the […] study and its conclusions, as outlined below. 

(108) The […] study seeks to demonstrate that the initial contract price, as agreed in September 

2005, was market conform, since it was higher than the average annual price for short-

term wholesale transactions in Romania in 2005 as computed by the consultant. The […] 

study therefore seems to suggest that, if assuming that prices of long-term electricity 

supply contracts would logically be lower than those of short-term ones, the comparison 

above would then demonstrate that, at the time of its conclusion, the 2005 contract it did 

not confer any undue advantage to the buyer ALRO Slatina.   

(109) However, if the objective is to demonstrate that the 2005 contract did not confer any price 

advantage to ALRO Slatina, it would not be sufficient to only compare the initial contract 

price as agreed in 2005 – a price that was at any rate established at the time as provisional, 

until the activation of the actual price indexation formula, as explained in further detail 

below – with a reference market price at that given point in time. Presumably any rational 

and prudent contracting party – be it seller or buyer –, before engaging into a long-term 

supply contract, would not have relied exclusively on price estimates at 'point zero' of the 

long-term contract, but would have also taken into account price developments 

projections for the future. Yet such information on future price developments on the 

wholesale electricity market, regarding the projections taken into account by the 

contracting parties, and in particular by the seller Hidroelectrica, has not been provided.  

                                                 
24 Joined cases T-80/06 and T-182/09, Budapest Eromu Zrt v Commission ECR [2012] II-0000, recitals 63 and 64. 



 
 

(110) Indeed, the […] study refers to the initial contractual price, which was fixed and valid 

only until […]. Therefore the […] study compares the estimated 2005 average annual 

short-term wholesale transaction prices with a price which was from the very beginning 

foreseen to be only provisional, until when the actual price indexation formula agreed 

between the parties took effect.  

(111) Moreover, although indicating that in 2006 the price was actually reduced from USD 

[25]-[40]/MWh to USD [15]-[30]/MWh, the […] study does not explain whether such 

price decrease was justified within the logic of Formula 1. Neither does the study 

conclude on whether the introduction of Formula 2, as agreed in […], and applicable from 

[…] onwards, represents a substantial change of the price indexation system when 

compared to Formula 1, which was applicable throughout […].  

(112) The […] study explains the price decrease from 2005 to […] through the introduction of 

the […] advance payment requirement and the switch from the USD to the RON 

currency, which would be an additional burden for the buyer. While as a matter of 

principle the introduction of the requirement of making payments […] in advance would 

be to the exclusive advantage of Hidroelectrica, the Commission must also note that the 

[…] advance payments system does not seem to be as unique as ALRO qualifies it, at 

least not for Hidroelectrica, who at the time apparently had several other long-term 

electricity supply contracts for large quantities of energy, some of them even pre-dating 

the 2005 contract which is the subject of this decision, with the same '[…] advance 

payment' type of provisions.25 The introduction of this requirement was foreseen from 

when the contract was concluded in September 2005. Consequently, it is not clear at this 

stage how the introduction of this advance payment requirement correlated with the price 

decrease from 2005 to […].  

(113) It is also doubtful whether the argument put forward by ALRO Slatina, namely that the 

costs it incurred for borrowing the sums necessary to make such advance payments must 

also be taken into account as an "addition" to the contract price, can be accepted as such. 

ALRO Slatina argues that these advance payments constituted a sort of short-term loans 

to Hidroelectrica, but even if this argument were to be accepted, it is not certain that the 

costs that Hidroelectrica would have incurred for obtaining this short-term financing from 

the market are necessarily the same as the costs that ALRO Slatina incurred in order to 

borrow the funds for the […] advance payments. 

(114) With respect to the methodology used by the consultant for the 2005 benchmarking 

exercise, the Commission has the following observations at this stage. First, as the 

consultant himself openly admits, in order to determine a reference average annual price 

for short-term wholesale transactions in Romania in 2005, the current version of the […] 

study (dated 29 February 2012) relies to an important extent on non-verified historic 

market information provided by ALRO Slatina. One example in this sense is the data for 

fuel prices which was employed for determining the merit curve of the Romanian 

electricity market in 2005, which was in turn essential for determining the reference 

                                                 
25 See in this sense parallel state aid cases SA.33451 and SA.33581.  



 
 

market price for short-term transactions. While it is true that an assessment of the 

advantage criterion in such a measure would have to take into account the information 

available to the parties at the time of deciding to engage in the contract on the given 

terms, it should also be noted that at this stage there is no evidence available on the 

information that the other contracting party, Hidroelectrica, took into account at the time 

of engaging into the 2005 contract. It would also be relevant to obtain clarity on  whether 

the reference price for short-term wholesale transactions computed by […] vary from the 

average prices for short-term transactions reported by the centralised wholesale market 

OPCOM,26 and if so, why. To conclude on this point, some of the basic assumptions 

employed by the […] study need to be clarified and tested in the course of the formal 

investigation procedure.                                

Period 2 (from [xx.xx.2010] onwards)         

(115) In relation to this period, Romania and the potential aid beneficiary argue, in essence, that 

any undue advantage to the latter is excluded by the fact that the price obtained by 

Hidroelectrica after the introduction of Formula 3, i.e. the LME-based price indexation 

system, combined with the prolongation of the contract until [xx.xx.2018], increase 

notably the profit margin for Hidroelectrica on this transaction.  

(116) On the basis of the information provided, it seems that the price indexation system 

through Formula 3 (the LME-based formula, described in recital (13) above) might indeed 

compare as more advantageous that the precedent Formula 2. See in this sense recital (27) 

and Table 3 therein, which seem to show that the prices which would have been derived 

on the basis of Formula 3, had it been applied throughout the period 2006-2009, would 

have been sensibly higher than those obtained by Hidroelectrica under Formula 2 over the 

same period. See also recital (28) and the Table therein, showing the forecasts for the 

prices to be derived from Formula 3 over the period 2010-2015. However, Romania has 

not explained on what factual basis the forecasts for the development of the LME have 

been taken. Furthermore, this is not conclusive in order to establish that ALRO Slatina has 

not derived any undue advantage as of [xx.xx.2010] onwards on the basis of this new 

price indexation formula. 

(117) Indeed, Formula 3 appears to be primarily geared at ensuring that ALRO Slatina shall 

always pay an electricity price which allows it to remain competitive by reference to the 

aluminium price quotations on the London Metal Exchange. This price indexation 

formula therefore seems to shield ALRO Slatina of any risk associated with this 

electricity supply contract. Aluminium producers worldwide compete very intensely, and 

producers whose prices are not aligned with those established on the London Metal 

Exchange for this product are usually driven out of the market. For any aluminium 

producer is therefore of paramount importance to be able to maintain production costs at 

levels that allow sale at prices aligned with the London Metal Exchange quotations for 

this product with a reasonable margin of profit. Electricity prices represent an important 

                                                 
26 See Annual Reports available on www.opcom.ro. For example, in the first half of 2005 the average for spot 

transactions on OPCOM was reported to be of EUR 34.94/MWh - see the 2005 Annual Report, p. 3. 

http://www.opcom.ro/


 
 

component in the production costs of aluminium producers. Taking into account these 

factors, Formula 3 appears to be favourable to ALRO Slatina.  

(118) The fact that Formula 3 is advantageous to ALRO Slatina does not automatically lead to 

the conclusion that this price indexation system confers an undue advantage to the latter. 

From this perspective, it should be further examined whether another (private) electricity 

generator in the situation of Hidroelectrica (an important market player with production 

costs under those of several of its own competitors) would have accepted to switch to a 

price indexation formula where it bears the entire risk of the contract on similar pricing 

terms. It is to be assumed that in any normal contractual relation the parties would seek to 

distribute the risk evenly, or, when one of the parties assumes all the contractual risk, it 

would at least seek to obtain in exchange an adequate retribution for doing so.  

(119) Romania and the potential aid beneficiary argue that LME-based price indexation 

formulae are common worldwide in electricity or other type of transactions involving 

aluminium producers, but no evidence in this sense has been submitted so far. Besides, 

even if accepting that price indexation systems based on LME quotations are common 

practice, this does not necessarily imply that all such price indexation systems are 

comparable to the characteristics of Formula 3, in which, as explained above, the only 

determinant variable is the aluminium price quotation on the London Metal Exchange. 

Therefore, based on the information available, the Commission considers at this stage that 

the price indexation system introduced through Formula 3 involves an undue advantage to 

the buyer in the form of an insurance against a downswing in the LME, of the kind that 

would not normally be conferred by a seller in normal market conditions without at least 

an additional retribution for taking over the entire risk of the contract.  

(120) Indeed, the Commission notes in this respect that, by accepting Formula 3, Hidroelectrica 

renounced to the price insurance offered by the previous Formula 2, under which prices 

could not go down. It did not request at least the introduction of a new type of floor price. 

A private electricity producer might have possibly sought at least to have such a guarantee 

against unforeseen fluctuations of prices on the LME. It should also be noted in the same 

context that with Formula 3 the contracting parties returned to a price denominated in 

USD. Romania and the potential aid beneficiary have not explained so far why the parties 

preferred to return to the USD price denomination, a change that seems to be in 

contradiction with the argument that was made in relation to Formula 2, which changed to 

price denomination currency from USD to RON, and which was presented as being to the 

advantage of Hidroelectrica and not of ALRO. Finally, with Formula 3, the buyer no 

longer needs to make […] advance payments, as under the previous Formula, but as of 

now onwards, only […] advance payments. Therefore Formula 3 reduces considerably an 

advance payment facility under Formula 2 which was presented by ALRO Slatina as a 

notable advantage to Hidroelectrica.           

(121) This latter aspect is linked to the arguments brought forward by both Romania and the 

potential aid beneficiary, in the sense that Hidroelectrica draws additional benefits from 

the long-term contract with ALRO Slatina in terms of: i) ensuring long-term security of 

sale of its output; ii) planning forward and own cost reduction (delivery in broad band 

allowing the reduction of electricity production costs); iii) the guarantee value of such 



 
 

contract vis-à-vis the financing institutions; and iv) the financing advantages to be drawn 

by the seller from the advance payments by the buyer (initially payments […] in advance, 

and as of [xx.xx.2010], on the basis of Additional Act No. 17, […] in advance) (see also 

recitals (33) and (47) above).       

(122) As a matter of principle, all the above-described advantages should also be taken into 

account as additional to the profit extracted strictly on the sale of the electricity product in 

a long-term electricity supply contract. At the same time, none of these additional benefits 

seem to be determinant for establishing that, in similar circumstances, a power generator 

enjoying the leading market position and pricing competitive edge of Hidroelectrica 

would have accepted to prolong a long-term contract due to expire in January 2013 for 

another 5 years and to switch to a Formula 3-type of price indexation system.  

(123) Ensuring long-term security of output sale, with the associated planning and cost 

reduction benefits, might have a not so high additional value for a producer with the 

characteristics of Hidroelectrica – market leader, with very competitive prices by 

comparison to most of its competitors. It cannot be excluded at this stage that at least after 

the expiry of the 2005 contract as initially foreseen, in […] 2013, Hidroelectrica would 

have been able to sell on OPCOM, most likely at higher prices than those to be derived on 

the basis of Formula 3 - and within the spirit of Ministerial Order No. 445/2009, which 

required state-owned electricity generators to sell the part of their production reserved for 

the liberalised market exclusively on the wholesale market OPCOM.  

(124) Romania argued that, before concluding Additional Act No. 17 on [xx.xx.2010], 

Hidroelectrica evaluated very carefully all the risks and benefits associated with switching 

to Formula 3 and prolonging the contract for another 5 years, and found that it was more 

profitable than remaining under Formula 2 (see recitals (27) - (31) above). However, as 

long as the Commission considers at this stage that, as of 1 January 2007 and until […], 

the price paid by ALRO Slatina on the basis of Formula 2 entailed an undue advantage 

(see recitals (98)-(114) above), this line of reasoning does not withhold, as building on a 

previous unlawful situation is not acceptable. Furthermore, based on […], Hidroelectrica 

was not bound to the price of the 2005 contract. 

(125) Furthermore, no evidence has been produced so far on whether Hidroelectrica also 

considered at the time any alternatives routes of action, such as for example seeking a way 

to exit immediately from the ongoing contract (with or without having to pay a 

compensation for early termination of the contract) or letting the 2005 contract expire in 

[…] 2013 and then selling on OPCOM. On its side, ALRO Slatina argues that it has 

several reasons to seek long-term security of supply (see recitals (45)-(46) above). Indeed, 

these are all good reasons for the buyer to seek long-term security of supply, but they are 

not necessarily the reasons that should also motivate the seller. It is also noted in this 

context, likewise to recital (102) above, that Romania did not provide so far information 

on the parallel electricity delivery contracts concluded by ALRO with other generators, an 

information which might also shade further light on the different possibilities available on 

the market for ALRO.    



 
 

(126) Romania and the potential aid beneficiary point out that the 2005 contract and its 

successive amendments are not fully comparable to transactions on OPCOM, where each 

single transaction has different delivery terms and concerns different quantities and 

delivery periods. It is nevertheless relevant to observe that, each time when ALRO Slatina 

purchased supplementary quantities of electricity on OPCOM in addition to those 

delivered by Hidroelectrica under the 2005 contract, the prices to be paid were 

significantly higher than those paid under the 2005 contract.  

(127) For example, on 7.7.2011 ALRO Slatina purchased on OPCOM in the CBMC "sell" offer 

modality from SC Complexul Energetic Rovinari S.A. the quantity of 439 200 MWh, to 

be delivered "in continuum band" over the period 1.8.2011 to 31.7.2012, at the price of 

RON 210.03/MWh, whereas the price to be paid to Hidroelectrica in 2011 under Formula 

3 is RON [100]-[120]/MWh. Similarly, on 11.11.2010 ALRO Slatina bought on OPCOM 

from SC Nuclearelectrica S.A. two times the quantity of 175 200 MWh, for the prices of 

RON 174.52/MWh and RON 175.63 RON/MWh respectively, both quantities to be 

delivered "in continuum band" over the period 1.1.2011 to 31.12.2011. On 1.11.2010, it 

had bought from the same electricity producer the same quantity, to be delivered during 

the same period and on the same conditions, for the price of RON 172.63/MWh. In 2010 

ALRO Slatina paid [90]-[120]/MWh to Hidroelectrica under Formula 3. 

(128) The price paid by ALRO Slatina in 2010 under Formula 3, i.e. RON [90]-[120]/MWh, or 

EUR [15]-[30]/MWh, is also notably lower than the yearly averages for "spot" and 

bilateral contracts concluded on OPCOM, as listed in Table 6 below.  

Table 6: OPCOM average prices and total annual quantities sold on the "spot" 

market and through bilateral transactions, 2010     

Year "Spot" transactions Total traded 

volume 

Bilateral contracts in the 

CBMC modality 

Total 

traded 

volume 

Average 

price 

(EUR/MWh) 

Weighted 

Average 

(EUR/MWh) 

 Average 

price 

(EUR/MWh) 

Weighted 

Average 

(EUR/MWh) 

 

2007 47.89 49.91 5.04 TWh 52.54 52.51 0.011 TWh 

2008 51.21 52.40 5.21 TWh 49.55 52.05 0.011 TWh 

2009 34.29 36.69 6.35 TWh 40.52 37.55 4.8 TWh 

 Source: OPCOM Annual Reports, available at www.opcom.ro.  

(129) The examples in recital (127) above also show that, contrary to what ALRO Slatina 

sustains, it can also purchase electricity on OPCOM, although understandably it prefers to 

secure its electricity supply for longer periods. The steel producer ArcelorMittal, the 

second largest industrial consumer of electricity "in continuum band" in Romania, 

purchasing quantities of about 1.7 TWh per year, is also buying since 2010 through 

bilateral contracts concluded on OPCOM. 

(130) Another argument brought forward by the aid beneficiary was that the price obtained by 

Hidroelectrica under the 2005 contract, and especially since [xx.xx.2010] after the 

introduction of Formula 3, is in line with the prices obtained by the same generator under 

its other ongoing directly-negotiated long-term electricity supply contracts. Although the 

http://www.opcom.ro/


 
 

data provided by Romania so far on Hidroelectrica's other ongoing direct long-term 

contracts does not allow to determine if such comparisons are fully meaningful (e.g., in 

terms of delivery conditions, what elements are included in the price, etc.), it nevertheless 

seems that, at least for those contracts with the same expiry deadline, i.e. in 2018, and for 

larger annual quantities (above 1 TWh), the prices obtained in 2010 and 2011 by 

Hidroelectrica on the basis of other long-term contracts were comparably higher than 

those obtained from the contract with ALRO Slatina.  

(131) For example, the long-term contract with the retailer […], for annual quantities around 

[1]-[3] TWh, was priced RON [110]-[130]/MWh in 2010 and RON [120]-[140] in 2011 – 

as opposed to RON [90]-[120]/MWh for 2010 and RON [100]-[120]/MWh in 2011 for 

the quantity of 3 TWh in the ALRO Slatina contract. The contract with […], for the 

quantity of [1]-[2] TWh in 2010 at the price of RON [110]-[140]/MWh, and for the 

quantity of [0.5]-[1.5] TWh in 2011 at the price of RON [110]-[150]/MWh, also seems to 

compare better to the contract with ALRO Slatina.     

(132) Finally, the price of RON [100]-[120]/MWh to be paid by ALRO Slatina in 2011 also 

compares less favourably to the minimum price of RON [110]-[140]/MWh that was 

established by Hidroelectrica's Administration Board for the bilateral contracts to be 

concluded in 2011 at meeting no. 19 of 2010 (see in this sense recital (101) above). 

(133) The Commission notes that these prices may themselves be questionable to the extent that 

Hidroelectrica is proven to have had a policy of favouring certain clients for purposes 

beyond pure commercial considerations, which may furthermore reduce their value as 

evidence for market behaviour. 

(134) Finally, with regard to the pricing of green certificates (see recital (104) above), the 

Commission observes that at this stage it is not clear whether Formula 3 enables 

Hidroelectrica to recover the additional costs linked to their purchase.  

Selectivity 

(135) The preferential electricity tariffs under examination are selective in nature, since they 

applied only to certain undertakings. Indeed, the potential aid stems from the pricing 

terms of a contractual relationship between Hidroelectrica and ALRO Slatina, which 

might have benefitted to the latter and other members of the ALRO group in Romania to 

the extent that they were supplied as of 1 January 2007 onwards with electricity at 

preferential (reduced) tariffs.  

Preliminary conclusions 

(136) Based on the above considerations, the Commission takes the preliminary view that 

ALRO Slatina (and possibly also other members of the ALRO group to whom ALRO 

Slatina redistributed the electricity purchased from Hidroelectrica) have derived an undue 

advantage in the form of reduced (preferential) electricity prices on the basis of the 2005 

contract and its successive amendments, throughout the period 1.1.2007-[…] and from 

[xx.xx.2010] onwards respectively. 



 
 

5.2.3. Distortion of competition 

(137) In order for the measure at stake to constitute state aid in the sense of Article 107(1) 

TFEU, it must distort or threaten to distort competition.  

(138) As ALRO Slatina (and possibly also other members of the ALRO group in Romania to 

whom the electricity purchased from Hidroelectrica was eventually redistributed) derived 

an undue selective advantage in the form of a reduced (preferential) price for the supply of 

electricity by Hidroelectrica over the period 1.1.2007 to […] and from [xx.xx.2010] 

onwards on the basis of the 2005 contracts and its successive amendments, the distorting 

effects on competition should be notable. Electricity is an important component in the cost 

structure of aluminium producers. Competition among the aluminium producers 

worldwide is intense, with sale price levels set by quotations for this product on the 

London Metal Exchange. Aluminium producers who do not succeed to maintain their 

costs within the limits allowing them to sell profitably around the LME-set prices are 

forced to exit the market. It follows that a reduction of production costs via supply of 

cheaper electricity gives a selective advantage likely to produce notable distortions for the 

market, affecting those producers who cannot benefit from such facilities.  

5.2.4. Effects on intra-EU trade 

(139) The EU courts have consistently held that when the aid strengthens the position of an 

undertaking compared with other undertakings competing in intra-EU trade the latter must 

be regarded as affected by that aid.
27

 Furthermore, an aid may be of such a kind as to 

affect trade between Member States and distort competition even if the recipient 

undertaking, which is in competition with undertakings from other Member States, does 

not itself participate in cross-border activities. Where a Member State grants aid to an 

undertaking, internal supply may be maintained or increased, with the consequence that 

the opportunities for undertakings established in other Member States to offer their 

services to the market of that Member State are reduced.
28

 

(140) The potential aid beneficiaries, ALRO Slatina and the other members of the ALRO group 

in Romania, belong to the international VIMETCO group, currently the seventh largest 

aluminium producer in the world, with operations in Romania, China and Sierra Leone. 

More than 80% of ALRO's output is sold on the international market through the London 

Metal Exchange and based on direct contracts with long-term customers in 25 countries 

worldwide. In fact, ALRO products are sold directly throughout the European Union, 

namely in Italy, Greece, Austria and Hungary, as well as in Turkey, the Balkan countries 

and the United States.
29

 

(141) Indeed, ALRO is active in sectors whose products are widely traded among Member 

States. In particular, there is aluminium production in at least 10 Member States: 

                                                 
27  See for instance cases C-310/99 Italian Republic v Commission [2002] ECR I-2289, para. 84, and T-55/99 

Confederación Española de Transporte de Mercancías (CETM) [2000] ECR II-03207, para. 86. 
28  Case C-303/88 Italian Republic v Commission [1991] ECR I-1433, para. 27.  
29  Source: http://www.alro.ro/en/about/alro/overview.  

http://www.alro.ro/en/about/alro/overview


 
 

Romania, Greece, France, Germany, Italy, the Netherlands, Poland, Spain, Sweden and 

the United Kingdom.
30

 Any reduced (preferential) electricity tariff to such a producer is 

therefore likely to affect intra-EU trade. 

(142) In the light of the above, the Commission comes to the conclusion that intra-EU trade is 

indeed susceptible to be affected. 

5.2.5. Conclusion on the presence of State aid 

(143) In the light of the above, the Commission comes to the preliminary conclusion that the 

measure under assessment constitutes State aid. 

 

5.3. The beneficiaries of the measure 

(144) As indicated in recitals (8), (61) and (135) above, based on the information available so 

far, it seems that the beneficiaries of the aid granted as of 1 January 2007 onwards on the 

basis of the 2005 contract and its successive amendments are ALRO Slatina and other 

members of the ALRO group (whose identity shall be established in the course of the 

formal investigation procedure), the latter being also beneficiaries to the extent that the 

advantage derived by ALRO Slatina from this contract was passed on through the 

redistribution of the electricity purchased form Hidroelectrica within the group.  

 

5.4. Unlawful aid 

(145) In the case at hand, the preferential electricity tariffs under examination were granted in 

breach of the notification and stand-still obligations established by Article 108(3) TFEU, 

which are applicable to measures qualifying as "new aid" on the basis of Point 2.1. second 

alinea of Annex V to the Accession Treaty (see also recitals (65)-(79) above).  

(146) Thus, the Commission considers at this stage that the state aid granted in the form of 

preferential electricity tariffs to ALRO Slatina and other members of the ALRO group in 

Romania from 1 January 2007 onwards qualify as unlawful state aid. 

 

5.5. Compatibility with the Treaty 

(147) The Commission is currently of the view that, insofar as the measures alleviate the 

beneficiaries of charges that should normally have been borne on their budget, they would 

constitute operating aid, which cannot be found compatible with the Treaty.  

(148) The potential aid does not seem to be targeted at achieving any specific objective other 

than alleviating the beneficiaries of charges that should normally have been born on their 

                                                 
30  Source: European Aluminium Association, "Aluminium use in Europe, country profiles, 2005-2008", 

http://www.eaa.net. 
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budget. The aid would not be likely to be found compatible under the Community 

Guidelines on state aid for rescuing and restructuring firms in difficulty,
31

 because it is not 

aimed at the restructuring of ALRO, which furthermore is not a firm in difficulty in the 

sense of Points 9-11 of the mentioned Guidelines. The Multisectoral framework on 

regional aid for large investment projects and the Guidelines on national regional aid for 

2007-2013
32

 are not applicable either, because the aid would not be granted in support of 

a new investment project as defined in Point 4.4. of the mentioned Guidelines, and is not 

linked to "eligible expenditure" as defined in Point 4.6. of the same Guidelines.   

(149) The Commission is of the view at this stage that none of the objectives sought by the 

other state aid rules, for instance, the Community guidelines on State aid for 

environmental protection
33

 or the Community framework for state aid for research and 

development and innovation,
34

 is applicable either to the measures at stake.  

(150) Finally, the Commission recalls that according to the case law of the Union courts, 

operating aid, that is to say, aid intended to relieve an undertaking of the expenses which 

it would itself normally have had to bear in its day-to-day management or its usual 

activities, does not in principle fall within the scope of Article 107 (3) TFEU, as the effect 

of such aid is in principle to distort competition in the sectors in which it is granted, whilst 

nevertheless being incapable, by its very nature, of achieving any of the objectives of the 

exceptions foreseen in Article 107 (3) TFEU.
35

 

(151) As such, the potential aid is unlikely to be found compatible with the Treaty under any of 

the set of specific rules applicable to different types of aid in the EU.  

6. CONCLUSION 

(152) Based on the information available at this stage, the Commission preliminarily concludes 

that the preferential electricity tariffs granted to ALRO Slatina and other members of the 

ALRO group in Romania after 1 January 2007 on the basis of the 2005 contract and its 

successive amendments constitute unlawful state aid, which does not seem to fulfil any of 

the conditions for being declared compatible with the internal market.  

7. DECISION 

In the light of the above considerations, the Commission decided to initiate the formal 

investigation procedure laid down in Article 108(2) of the Treaty on the Functioning of 

the European Union with respect to the new aid disbursed to ALRO Slatina S.A. and 

other members of the same group during the periods 1 January 2007 to […], and 

                                                 
31 OJ C244, 1.10.2004, p.2. 
32 OJ C54, 4.3.2006, p.13. 
33 OJ C82, 1.4.2008, p.1. 
34 OJ C323, 30.12.2006, p.1. 
35 Case C-156/98 Germany v Commission [2000] ECR I-6857, paragraph 30; Case T-459/93 Siemens SA v 

Commission [1995] ECR II-1675, paragraph 48; Case T-396/08 Freistaat Sachsen und Land Sachsen-Anhalt v 

Commission [2010] ECR II-0000, paragraph 46 to 48. 



 
 

respectively from [xx.xx.2010] onwards, on the basis of the electricity supply contract 

concluded with Hidroelectrica S.A. on […] 2005.    

In the light of the foregoing considerations, the Commission, acting under the procedure laid 

down in Article 108(2) of the Treaty on the Functioning of the European Union, requests 

Romania to submit its comments and to provide all such information as may help to assess the 

measures, within one month of the date of receipt of this letter. It requests your authorities to 

forward a copy of this letter to the potential recipient of the aid immediately. 

 

The Commission wishes to remind Romania that Article 108(3) of the Treaty on the Functioning 

of the European Union has suspensory effect, and would draw your attention to Article 14 of 

Council Regulation (EC) No 659/1999, which provides that all unlawful aid may be recovered 

from the recipient. 

 

The Commission warns Romania that it will inform interested parties by publishing this letter and 

a meaningful summary of it in the Official Journal of the European Union. It will also inform 

interested parties in the EFTA countries which are signatories to the EEA Agreement, 

by publication of a notice in the EEA Supplement to the Official Journal of the European Union 

and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such 

interested parties will be invited to submit their comments within one month of the date of such 

publication. 

 

If this letter contains confidential information which should not be published, please inform the 

Commission within fifteen working days of the date of receipt. If the Commission does not 

receive a reasoned request by that deadline, you will be deemed to agree to publication of the full 

text of this letter. Your request specifying the relevant information should be sent by registered 

letter or fax to: 

 

 

European Commission 

Directorate-General for Competition 

State Aid Greffe 

B-1049 Brussels 

Fax No: +32-2-296.1242  

 

 

Yours faithfully, 

For the Commission 

 

 

 

Joaquín ALMUNIA  

Vice-President of the Commission 
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