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Subject: SA 19880 and SA 32576 (ex NN/2011, ex CP/2011) – Germany 

Flughafen Niederrhein / Weeze und Flughafen Niederrhein GmbH 

 

Sir, 

The Commission wishes to inform the Federal Republic of Germany (hereinafter "Germany") 

that, having examined the information supplied by your authorities on the measure referred to 

above, it has decided to initiate the procedure laid down in Article 108 (2) of the Treaty on the 

Functioning of the European Union (hereinafter: "TFEU"). 

1. PROCEDURE 

(1) The European Commission has received complaints on 15 September 2005, 14 March 

2007, 30 January 2009 and 3 November 2010, alleging that regional authorities have 

granted illegal state aid to Niederrhein Weeze airport (hereinafter "the airport")  

(2) The Commission requested information from the German authorities on 13 October 

2005, 2 March 2007, 3 August 2007, 19 October 2010 and 1 April 2011.  

(3) The German authorities replied on 21 December 2005 and 2 February 2006, 14 June 

2007, 18 October 2007, 11 November 2010, 30 May 2011. However, the reply of the 

German authorities of 30 May 2011 was incomplete. The German authorities claim that 

the Commission had already closed the case at hand in July 2009 and therefore refused 

to reply to questions referring to issues up to July 2009 (see also chapter 4 below). 

(4) Therefore, by letter dated 24 August 2011 the Commission has sent a reminder 

according to Article 10 (3) of the Council Regulation N° 659/1999 of 22 March 1999  
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(hereinafter: "Procedural Regulation")
1
 to the German authorities giving them the 

possibility to provide information until 19 September 2011 or the Commission will 

consider issuing an information injunction. 

(5) By email dated 13 September 2011 the German authorities requested a delay extension 

until 19 October 2011 which was accepted by the Commission services by email dated 

15 September 2011. 

(6) Finally, the German authorities submitted their reply on 19 October 2011 which was 

again incomplete, reiterating their claim about a closure of the case in July 2009. 

2. DESCRIPTION 

2.1. General Information about Niederrhein Weeze airport 

(7) The airport is located in Germany in the Land Nordrhein-Westfalen in the Landkreis 

(administrative district) Kleve between the municipalities of Weeze and Kevelaer 

adjacent to the German-Dutch Border. To the south, the next largest city is Duisburg, 

about 60 km away. To the north, the city of Nijmegen (NL) is some 50 km away. 

(8) Ten airports are situated in proximity to  Niederrhein Weeze airport: 

o Düsseldorf (distance of 51 minutes travelling time or 76 km) 

o Eindhoven, NL (1 hour 12 minutes or 88 km), 

o Maastricht, NL  (1 hour 14 minutes or 98 km),  

o Köln-Bonn (1 hour 23 minutes or 133 km), 

o Dortmund (1 Hour 25 minutes or 120 km), 

o Liege, BE (1 hour 41 minutes or 152 km), 

o Antwerp, BE (1 hour 54 minutes or 153 km), 

o Rotterdam, NL (1 hour 44 minutes or 172 km), 

o Münster-Osnabrück (1 hour 46 minutes or 175 km) and 

o Brussels, BE (2 hour 10 minutes or 200 km). 

(9) Between 1954 and 1999, the airport was used by the UK Royal Airforce as military 

airport. After a conversion into a civilian airport, passenger flights started in 2003. 

(10) The airport has a 2440 metres long runway; its terminal has capacity for 3.5 million 

passengers. The passenger numbers have evolved as follows: 

Year Number of Passengers (Total) 
Index of 

growth 

Aproximate 

Share of 

Ryanair 

passengers 

2003 208 000 100 
not 

available 

                                                           

1
 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of 

Article 93 of the EC Treaty (now Art. 88 TFEU), OJ L 83/1 of 27.3.1999, p. 1-9 
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2004 797 000 383 
not 

available 

2005 592 000 285 [80-99]%
2
 

2006 585 000 281 [80-99]% 

2007 849 000 408 [80-99]% 

2008 1 525 000 733 [80-99]% 

2009 2 403 000 1155 [80-99]% 

2010 2 897 000 1392 [80-99]% 

2011 2 422 000  1164 
not 

available 

 

(11) The airport is currently served by Ryanair, Air Berlin, Wizz Air, XL Airways, 

Transavia, Sky Airlines, Corendon Airlines and Bulgaria Air as well as the charter 

companies Tailwind and Solid Executive. Germania will start a weekly service to 

Burgas (Bulgaria) in 2012. The airlines cover over 50 international destinations. The 

vast majority of the passenger volume at the airport is created by Low Cost Carriers 

(hereinafter "LCCs"). Ryanair's passenger share of total passengers at the airport 

amounts to [80-99] %. Ryanair has been present at the airport since its opening and has 

meanwhile made the airport to one of its German hubs by stationing seven of its 

aircrafts permanently at the airport. 

(12) Until 2010, more than 50% of the airport's passengers came from the Netherlands, the 

rest stem mainly from the surrounding German and partially also Belgian regions. 

During 2011, the share of Dutch passengers dropped to around 40%. 

 

2.2. Development of the Ownership and Management of the Airport 

2.2.1. Development of the Ownership of the Airport 

(13) The airfield was founded 1954 by the Royal Airforce for military purposes. In the 

beginning of the 1990ies, the Royal Airforce announced its retreat by 1999. In view of 

the expected loss of some 400 civilian jobs, the Kreis Kleve and the municipality of 

Weeze in 1993 established the Flughafen Niederrhein GmbH (hereinafter "FN GmbH") 

to manage a conversion of the former military airfield for subsequent civilian use. 

                                                           

2
 Marking of a Business Secret in the sense of the Commission communication C(2003) 4582 of 1 December 

2003 on professional secrecy in State aid decisions (OJ C 297 of 9.12.2003, p. 6). 
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(14) FN GmbH was registered in 1993 as a company under private law, with an equity 

capital of 50 000 DM (=25 564 EUR). The founding shareholders were the Landkreis 

Kleve (52%) and the municipality of Weeze (48%). FN GmbH was created in order to 

develop new economic activities and user concepts for the airport area, especially for the 

future private operation of the airport. From the very first, the Landkreis Kleve and the 

municipality of Weeze planned a private operation of the airport. To reach this aim, four 

steps were foreseen:  

a. Finding of the private investor who should be responsible for the preparation 

and the operation of the airport  

b. Permission decision concerning the conversion into a traffic airport for civil 

use  

c. Conclusion of a treaty with the Netherlands concerning the use of the Dutch air 

space  

d. Purchase of the area from the federal government  

(15) The Royal Airforce finally transferred the property of the airport on 30 November 1999 

to the German Federal Government. 

(16) The Kreis Kleve and the municipality of Weeze planned to create a civilian airport 

(Euroregionales Zentrum für Luftverkehr, Logistik und Gewerbe) on the former military 

airfield. To this end, on 16.12.1999, they founded the Entwicklungs- und 

Erschließungsgesellschaft Laarbruch GmbH (hereinafter "EEL GmbH"), in order to 

manage the airport real estate on a daily basis. 52 % of the shares in EEL GmbH are 

held by the administrative district of Kleve and 48 % of the shares by the municipality 

of Weeze. 

(17) Germany underlines that the tasks of EEL GmbH were different than the tasks of FN 

GmbH. While the FN GmbH was created to realise the above-mentioned four issues, the 

EEL should in particular administer the facilities between the close down of the military 

airport in 1999 and the purchase of a private investor. 

(18) In this regard, EEL GmbH should prepare the technical and infrastructural facilities of 

the former military airport estate with regard to a prospective subsequent commercial 

use of the site (Euroregionales Zentrum für Luftverkehr, Logistik und Gewerbe) and 

manage the real estate on a daily basis.  

(19) Following the authorisation by the Land Nordrhein-Westfalen on 23.8.2000 of the 

military airfield conversion plan submitted by the Kreis Kleve and the municipality of 

Weeze and the granting of a license to operate a civilian airport to FN GmbH by the 

Bezirksregierung Düsseldorf on 20.6.2001,
3
 the privatisation of the airport operation and 

real estate took place in two steps: 

                                                           

3
 Stakeholders introduced more than 1 000 caveats against the granting of the opearing license to FN GmbH. 

Accordingly, it took until 1.5.2003 until the flight operation commenced. However, in 2006, the operating 

license was subsequently legally challenged creating legal uncertainty for the airport operations. It took until 

the 1.2.2007 to settle the issue, when the Bundesverwaltungsgericht took a final decision in favour of the flight 

operation at the airport. Full legal compliance was achieved with an amendment to the operating licence issued 

by the regional authorities on 1.5.2009. 
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a. Step 1: Per 1.7.2001 the public shareholders withdrew from FN GmbH and 

99.261 % of the shares of FN GmbH were sold for EUR 1.02 million from the 

Landkreis Kleve and the municipality Weeze to a private investor, the Airport 

Niederrhein Holding GmbH, hereinafter "ANH GmbH"). ANH GmbH is a 

100% subsidiary of the Dutch company Airport Network B.V. Until today, the 

district of Kleve still holds 0.0459 % of the FN GmbH shares; the municipality 

of Weeze holds 0.0279 % of the shares. At the time of the sale of the FN 

GmbH from the public to the private investors, the FN GmbH had practically 

no physical assets, […]. 

b. Step 2: On 14.3.2002 the German federal government sold the airport real 

estate for EUR [5-15]million to then already privatised FN GmbH. Prior to 

selling the airport estate to FN GmbH; the federal government had contacted 

other potential purchasers on an informal basis without any tender procedure. 

Only one other investor had signalled interest, offering a price of EUR […] 

million and an additional EUR […] million, if certain profit targets would be 

achieved by […]. With these acquisitions, a private investor agreed to invest 

into and continue with the ongoing development of the civilian airport project. 

(20) The German federal government has established the sales price of the airport real 

estate following the provision of § 63 (3) Bundeshaushaltsordnung and the 

Wertermittlungsverordnung. This provision obliges the federal government to sell 

property at their current value, i.e. their market price. The market price has to be 

established by an independent expert, following the rules laid down in the 

Wertermittlungsverordnung. In the case at hand, an independent expert estimated the 

value of the estate at EUR [11-20] million and the value of the buildings on the estate 

at EUR [4-10] million based on the development and utilisation concept 

(Nutzungskonzept) of the estate. From these values, the expert deducted EUR [4-

10] million necessary for destroying barracks which needed to be torn down for the 

conversion into a civilian airport, and EUR [2-5] million EUR for obligatory measures 

under environmental and planning provisions. As from 2001, the first construction 

measures were implemented (demolition of bunker, infrastructure for clarification 

plants, table water constructions etc.) in order to prepare the civil use of the airport.  

  

2.2.2. The economic development of EEL GmbH and FN GmbH  

(21) Immediately after its establishment in 1999, EEL GmbH undertook the supervision of 

the airport real estate through a leasing contract. As from 2000 and 2001, the first 

development measures and the first construction measures were carried out. From 1999 

to 2000, EEL GmbH received a fee of DM […] per month (=EUR […] per month) from 

the German federal government. From the Land Nordrhein-Westfalen, EEL GmbH 

obtained for planning costs an amount of DM […] (=EUR […]) in 2000 and DM […] 

(=EUR […]) in 2002.   

(22) After the Bezirksregierung Düsseldorf granted the FN GmbH the licence to operate a 

civilian airport under German aviation law and the purchase of FN GmbH by the private 

investor group on 1.7.2001; as of that date the private investor group reimbursed EEL 

GmbH the costs for operation and administration of the airport real estate. 
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(23) In the course of 2002, the operation and administration of the airport real estate was 

handed over from EEL GmbH to the privatised FN GmbH. In 2002, the FN GmbH 

achieved a loss of EUR 0.3 million. As of 2003, EEL GmbH ceased its contribution to 

the further management of the airport real estate. Thus, the tasks for which EEL GmbH 

had been originally established ended in 2002/2003. Nevertheless, the Landkreis Kleve 

and the municipality of Weeze did not liquidate the EEL GmbH in 2003. 

 

2.3. The public support measures 

2.3.1. First Measure: Loans from EEL GmbH to FN GmbH 

(24) At the beginning of 2003, the private FN GmbH came into financial difficulties which 

endangered the planned start of flight operations at the airport, foreseen for 1.5.2003 and 

thus the entire airport conversion and development project. The public owners of EEL 

GmbH therefore decided to continue the activities of their company. On 11.4.2003, EEL 

GmbH granted a first loan of EUR [11-20] million, at the interest rate of [1-5] % above 

the base rate to FN GmbH. The German authorities did not communicate to the 

Commission the used base rate of interest applied to this loan. The maturity of this loan 

was set until 30.6.2005. As collateral, a land charge (Grundschuld) in unknown amount 

in favour of EEL GmbH was established. Additionally, the private owners of FN GmbH 

implemented joint recognisances (selbstschuldnerische Bürgschaften). Germany did not 

provide any details to the collateral provided.  

(25) With this loan, the public owners of EEL GmbH wanted to provide FN GmbH a bridge 

financing to cover operational liquidity shortages of FN GmbH in order to enable FN 

GmbH to continue its investment financing to finalise the assets necessary for the airport 

operations on time.  

(26) In 2003, the airport operations began and the FN GmbH achieved a loss of EUR 7 

million. Only one year after the airport started its flight operations, i.e. in 2004, the then 

most important airline for the airport, the Dutch company V-Bird, ceased its operations 

due to insolvency. In view of these on-going financial problems of FN GmbH, EEL 

GmbH continued to grant loans to FN GmbH during 2004. 

a. On 17.6.2004, EEL GmbH granted FN GmbH a second loan amounting to 

EUR [2-5] million with the same maturity as the first loan granted in 2003 (i.e. 

until 30.6.2005). The interest rate was set at [1-5] % above base rate. The 

German authorities did not communicate to the Commission the used base rate 

of interest applied to this second loan.  

b. One month later, on 28.7.2004, EEL GmbH granted FN GmbH a third loan 

amounting to EUR [2-5] million. The maturity of the third loan was set for 

31.12.2007 and an interest rate of [3-8] % above base rate was established. The 

German authorities did not communicate to the Commission the used base rate 

of interest applied to this third loan. For both 2004 loans, collateral such as 

land charges in an unknown amount and joint recognisances in favour of EEL 

GmbH were established. 
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(27) Overall, in 2004 alone FN GmbH received EUR [4-10] million in loan grants from EEL 

GmbH. According to Germany, these loans were granted for the purpose of the 

development and conversion of the former, military used airport, not for operating 

expenses. 

(28) At the end of 2004, FN GmbH had again achieved losses, this time amounting to EUR 

8.3 million. Once again, FN GmbH appeared to be in need of further liquidity. The first 

and the second loan (together amounting to EUR 16.5 million, without interest) granted 

by EEL GmbH would have been due on 30.6.2005. Apparently at that time, due to its 

financial difficulties, FN GmbH had neither reimbursed the principal of any of the 

previously granted loans nor paid any interests. 

(29) Nevertheless, on 1.7.2005, EEL GmbH granted a fourth loan to FN GmbH, this time 

amounting to EUR [4-10] million, for investment purposes. At the same time the first, 

second and third loan altogether amounting to EUR [15-30] million (without interest) 

were rolled over. The maturity of these loans originally set at one year and three years 

respectively (in order to serve as bridge financing for short term liquidity needs as 

originally intended) was harmonised and at the same time significantly increased, i.e. 

from one and three years to five years. The new maturity date was set on 31.12.2010.  

As interest rate, [1-5] above base rate was established for all the outstanding loans. Thus 

the interest rate for at least one of the loans granted was effectively lowered. The 

German authorities did not communicate to the Commission the used base rate of 

interest applied to this fourth loan. Also for the additional 2005 loans, the collateral 

consisted of further land charges in an unknown amount and joint recognisances in 

favour of EEL GmbH. 

(30) Moreover, EEL GmbH and FN GmbH agreed that FN GmbH would have to pay interest 

on the date of the maturity, i.e. 31.12.2010 at the latest. In case FN GmbH breaks even 

and becomes profitable before that date, than FN GmbH is obliged to start with the 

interest payments after its breakeven. As regards the interest rates applicable for the first 

three loans until their harmonisation with loan agreement four of 1.7.2005, the rollover 

contract (Darlehensverlängerungsvertrag) of 29.11.2010 mentions in § 5 (5.4.) that each 

of the four loans bears [15-23]  yearly interest. However, Germany did not provide 

further information. 

(31) Germany underlines that all claims of EEL GmbH against FN GmbH are secured by 

land charges of prime rank. Furthermore, there existed inter alia joint recognisances 

granted by the private investors. The German authorities did not provide the 

Commission with further details on these physical securities and the existing absolute 

guarantees, however they stated that the EEL GmbH agreed to step down in its rank 

(Rangrücktritterklärung) as regards the access to the land charges collateral between 

March 2009 and 31.12.2010 in order to enable FN GmbH to receive a short term loan 

from [bank] (see below). 

(32) According to Germany, the losses incurred by FN GmbH between 2002 and 2006 were 

borne by its private owners. FN GmbH became profitable in 2007. Nevertheless and 

apparently contrary to prior contractual agreements, FN GmbH did not commence to 

reimburse neither the loans nor the interest. Calculated as of 31.12.2010, the maturity 

date contractually agreed by the parties, FN GmbH owed EEL GmbH EUR [20-30] 

million in loans plus EUR [4-10]million in interests, i.e. a total of EUR [24-40]million. 
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(33) Evidently, by the end of 2010, FN GmbH was still not in a position to reimburse the 

loans or the interest payments, despite its profits. Therefore, EEL GmbH agreed for a 

second time to rollover all four loans and the cumulated interest payments. On 

29.11.2010, FN GmbH and EEL GmbH signed another loan agreement thus prolonging 

the maturity of all loans until 31.12.2016. This means that the maturity was increased 

further from originally 1 year and 3 years for the first three loans to five additional years 

during the first rollover and to six additional years during the second rollover. Hence the 

first two loans have meanwhile reached a maturity of 13 and 12 years respectively.  

(34) The interest rate for the second rollover of the loans was set at [1-5] %. EEL GmbH and 

FN GmbH agreed that the interests due until 31.12.2010 were added to the loan 

principal thus increasing it to EUR [24-40] million. Additionally, FN GmbH was obliged 

to pay interests on a quarterly basis, whereas the first interest payment would be due by 

the end of the first quarter 2011. The German authorities stated that the interest rate for 

the loan agreement of 29.11.2010 was established by adding [100-500] basis points to the 

base rate of 1.24%. The German authorities state that FN GmbH does not have a rating 

and did not submit further details in that regard, but claim that the interest rate of [1-5] % 

charged by EEL GmbH does not appear to provide an advantage to FN GmbH. To this 

end, the German authorities bring forward two examples where FN GmbH was offered 

loans from private banks: (i) a loan to FN GmbH granted by [bank] and (ii) an offer for a 

loan from [bank]. 

(35) As regards the loan granted to FN GmbH from [bank], FN GmbH received a loan 

amount of EUR [4-10] million. The payable interest rate was [3-8] % and the maturity 

March 2009 to 31.12.2010. In order to enable FN GmbH to receive this loan, EEL 

GmbH had to step down from its first ranking land charges to provide [bank] with 

acceptable collateral. The German authorities are of the opinion that the realised [bank] 

loan indicates that the land charges can be regarded as normal collateral. The German 

authorities confirm that FN GmbH has reimbursed the [bank] loan entirely on its due 

date. [Bank] offered FN GmbH two credit facilities (EUR [8-15] million and EUR [1-5] 

million) at an indicative interest rate of [1-5]%. However, this offer was never realised.  
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(36) Table 1: Overview of public support measures from EEL GmbH in favour of FN GmbH 

Volume (in 

Million EUR)

Date of 

loan 

agreement

Interest rate Maturity / roll over of 

loan

Collateral Way of financing (EEL)

[11-20] 11.04.2003 [1-5]% above

base rate (No

information about

applicable base

rate provided).

First maturity

30.06.2005, rolled over

for the first time to

31.12.2010, rolled over

for the second time to

31.12.2016

Land charges

(Grundschulden) and

joint recognisances

(selbstschuldnerische 

Bürgschaften). No

further details

provided.

Administrative district of Kleve: 

loan (EUR [5-15] Million at [1-

5] %); EUR [2-5] Million loan

granted from [bank], (public

guarantor: municipality of

Weeze). Interest rate is not

communicated to the

Commission. The EUR [2-5]

Million loan is converted on

30.6.2005, and the [bank]

takes over as new creditor (no

info whether the public

guarantee of Weeze

continues).

[2-5] 17.06.2004 [1-5]% above

base rate (No

information about

applicable base

rate provided).

First maturity

30.06.2005, rolled over

for the first time to

31.12.2010, rolled over

for the second time to

31.12.2017

Land charges

(Grundschulden) and

joint recognisances

(selbstschuldnerische 

Bürgschaften). No

further details

provided.

Loan to EEL granted by the

district of Kleve

(“Kassenkredite”)

[2-5] 28.07.2004 [3-8]% above

base rate (No

information about

applicable base

rate provided).

First maturity

31.12.2007, rolled over

for the first time to

31.12.2010, rolled over

for the second time to

31.12.2018

Land charges

(Grundschulden) and

joint recognisances

(selbstschuldnerische 

Bürgschaften). No

further details

provided.

Loan to EEL granted by the

district of Kleve

(“Kassenkredite”). Landkreis

Kleve and municipality Weeze

inject EUR [0.4-1] million of

capital into EEL GmbH.

[4-10] 01.07.2005 [1-5]% above

base rate (No

information about

applicable base

rate provided).

First maturity

31.12.2010, rolled over

to 31.12.2016

Land charges

(Grundschulden) and

joint recognisances

(selbstschuldnerische 

Bürgschaften). No

further details

provided.

Landkreis Kleve and

municipality Weeze inject

EUR [0.4-1] million of capital

into EEL GmbH. No further

information provided by the

German authorities.

[24-40] (=[20-

30] (sum of 

all four loans) 

plus 

accumulated 

interest of [4-

10])

29.11.2010 [1-5]% (base rate 

of 1.24% plus

[100-500] basis

points)

31.12.2016 Land charges

(Grundschulden) and

joint recognisances

(selbstschuldnerische 

Bürgschaften). No

further details

provided.

Prolongation of all previous

loans to EEL granted by the

district of Kleve

(“Kassenkredite”) and the loan

granted by Westdeutsche

Immobilienbank possibly with

a continued public guarantee

of the municipality of Weeze.
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(37) Table 2: Development of key business figures of FN GmbH 

in EUR 

Mio 

2002 2003 2004 2005 2006 2007 2008 2009 

Turnover n.a. n.a. n.a. n.a. n.a. 8,28 13,34 19,90 

Turnover 

per 

passenger 

(in EUR) 

n.a. n.a. n.a. n.a. n.a. 9,75 8,75 8,28 

EBIDTA n.a. n.a. n.a. n.a. n.a. 4,3 5,4 6 

Profit 

(Loss) 

(-

0,3) 

(-7,0) (-

8.3) 

(-7.9) (-4,8) 0,7 0,7 0,4 

Equity n.a. n.a. n.a. 0,4 (-4,4) 8,8 9,4 9,8 

Debt n.a. n.a. n.a. 37 42 44 51 58,7 

Interests 

paid 

n.a. n.a. n.a. n.a. n.a. 1,4 2 2,2 

Debt to 

Equity 

Ratio 

n.a. n.a. n.a. 9250% negative 

equity 

500% 543% 599% 

 

(38) From the above table, it can be retrieved that the economic development of FN GmbH 

between 2002 and 2009 appears not be sustainable. First, FN GmbH was lossmaking 

between 2002 and 2006 and the company broke even in 2007. While the turnover in 

total increased, the turnover per passenger has been diminishing over the period 2007 to 

2009. In 2006 FN GmbH's equity turned negative caused by accumulated losses. An 

affiliated company undertook a debt-to-equity swap in order to turn FN GmbH's equity 

positive again. Despite the profits achieved in 2007 to 2009, FN GmbH could not 

prevent a constant increase in debt. Thus, the company's debt situation continued to 

deteriorate and ever rising interest charges indicate that FN GmbH has still an unstable 

business model. Finally, FN GmbH so far did not reimburse either the principal of the 

loans granted by EEL GmbH or paid any interest. 

(39) According to press reports
4
, FN GmbH was at the end of the first quarter 2011 again not 

in a position to pay the first interest payment as agreed in the prolongation of the loan 

                                                           

4
 http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/airport-weeze-cdu-stimmt-zinsaufschub-zu-

1.1194598 and http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/kreis-uebernimmt-flughafen-anteile-

http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/airport-weeze-cdu-stimmt-zinsaufschub-zu-1.1194598
http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/airport-weeze-cdu-stimmt-zinsaufschub-zu-1.1194598
http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/kreis-uebernimmt-flughafen-anteile-1.1196891
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agreements (Darlehensverlängerungsvetrag) of 29.11.2010. It appears that the 

Landkreis Kleve accepted the offer of the shareholder of FN GmbH to receive shares of 

FN GmbH by the end of 2011 in a debt-equity-swap for the continued deferral of the 

payments of interest and principal.  

 

2.3.2. Second Measure: Support from the Land Nordrhein Westfalen 

(40) According to the Antwort der Landesregierung Nordrhein-Westfalen vom 13.5.2009 auf 

die große Anfrage 28 der Fraktion Bündnis 90/ Die Grünen Drucksache 14/8594,
5
 FN 

GmbH has received public support amounting to EUR 3.76 million from the funds of 

the Land Nordrhein-Westfalen. 

(41) The legal basis for this support from the land is as follows: on 25.11.2002, the Land 

Nordrhein-Westfalen's Ministry for Transport, Energy and spatial planning issued a 

decree  concerning public support for construction and renovation measures 

(infrastructure investments) for airports in Nordrhein-Westfalen (Richtlinien über die 

Gewährung von Zuwendungen für Ausbau- und Erneuerungsmaßnahmen auf 

Flugplätzen RdErl. d. Ministeriums für Verkehr, Energie und Landesplanung - VA 5 - 

10 - 60/195- v. 25.11.2002).
6
 The decree was in force between 1.1.2003 and 1.1.2008. 

(42) According to the decree, investment costs for certain types of airport infrastructure such 

as runways, taxiways, aprons, protection strips, air traffic control infrastructure (tower, 

radar, optical alert systems), navigation lights, optical landing support devices, high rise 

buildings (terminals, hangars etc.), parking facilities, fencing, infrastructure for flight 

safety, supply and disposal, noise protection, fire protection, winter and rescue services 

as well as investment costs for compensational measures for landscape conservation and 

environmental protection as well as costs for the acquisition of land necessary for the 

airport operations under certain conditions. With its decree, the Land Nordrhein-

Westfalen provided support up to 40% of the eligible costs for the above mentioned 

airport infrastructure types. International airports and regional airports could receive a 

support of up to 65% of the eligible costs. For parking facilities, fencing and flight 

safety infrastructure, up to 80% of the eligible costs could be granted as support upon 

application from the airport. The German authorities did not convey further information 

with regard to this support measure from the Land Nordrhein-Westfalen. 

 

                                                                                                                                                                                     

1.1196891 and http://www.derwesten.de/staedte/nachrichten-aus-kleve-und-der-region/kontroverse-diskussion-

zu-krediten-id3085932.html  
5
 http://www.landtag.nrw.de/portal/WWW/dokumentenarchiv/Dokument/MMD14-9248.pdf, p.78 

6
 

https://recht.nrw.de/lmi/owa/br_bes_text?anw_nr=1&gld_nr=9&ugl_nr=96&bes_id=1284&val=1284&ver=7&s

g=&aufgehoben=N&menu=1 

 

http://www.rp-online.de/niederrhein-nord/kleve/nachrichten/kreis-uebernimmt-flughafen-anteile-1.1196891
http://www.derwesten.de/staedte/nachrichten-aus-kleve-und-der-region/kontroverse-diskussion-zu-krediten-id3085932.html
http://www.derwesten.de/staedte/nachrichten-aus-kleve-und-der-region/kontroverse-diskussion-zu-krediten-id3085932.html
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2.3.3. Third Measure: Support granted from the Kreis Kleve directly to FN 

GmbH concerning the acquisition of the Airport real estate 

(43) As described above, the German federal government sold the airport estate on 

14.3.2002 for EUR [5-15] million to the then already private FN GmbH. On the same 

day, the Kreis Kleve entered into an agreement with FN GmbH with regard to a bridge 

financing of part of the acquisition costs of the airport real estate. The bridge financing 

was granted by means of an interest free loan. It was agreed that an amount of EUR [4-

10] million of the EUR [5-15] million would be pre-financed by the Kreis Kleve. 

Airport Network B.V., the parent company of ANH GmbH which itself is the owner 

of FN GmbH ( should reimburse a first tranche amounting to EUR [2-5] million of 

this interest free loan to the Kreis Kleve by 30.12.2003. The second tranche of EUR 

[2-5] million was payable five years after the start date of the flight operations at the 

airport, at the latest on 31.12.2007.  

(44) On 8.7.2004, the Kreistag Kleve took a decision that FN GmbH would not have to 

reimburse the second tranche of EUR [2-5] million, because already in July 2004, 450 

jobs had been created at the airport, thus fulfilling a job creation contract clause. At this 

point it remains unclear whether FN GmbH meanwhile reimbursed the Kreis Kleve with 

the other tranche of EUR [2-5] million as the Commission has not received any 

information from the German authorities with regard to this contract between the Kreis 

Kleve and the FN GmbH. 

(45) In any event, on 28.7.2004, EEL GmbH granted FN GmbH a loan amounting to exactly 

EUR [2-5] million with the same maturity (i.e. 31.12.2007) as had been originally 

established in the contract of 14.3.2002 between the Kreis Kleve and FN GmbH. It is 

unclear whether this loan granted by EEL GmbH was used by FN GmbH to cover its 

earlier obligation from the contract of 14.3.2002 between Kreis Kleve and the FN 

GmbH.  

(46) In case, FN GmbH would have indeed reimbursed EUR [2-5] million to the Kreis Kleve, 

i.e. one of the two tranches to be reimbursed according to the contract of 14.3.2002, this 

would leave FN GmbH having received a public grant from the Kreis Kleve in the 

amount of EUR [2-5] million, i.e. the other tranche, which was waived from 

reimbursement by the Kreis Kleve due to fulfilling the job creation clause of the 

contract. 

 

2.3.4.  Fourth measure: Public support to EEL GmbH 

(47) In order to be able to grant loans to FN GmbH, EEL GmbH itself was in the need for 

refinancing. For the first loan amounting to EUR 13 million granted to FN GmbH in 

2003, EEL GmbH has refinanced itself through a ways and means advance 

(Kassenkredit) of EUR [11-20]   million at an interest rate of [5-15]  %, granted from the 

Landkreis Kleve in its favour. Germany stated that due to the different rates of interest 

applied to the loan granted from Landkreis Kleve to EEL GmbH and the loan granted 

from EEL GmbH to FN GmbH, EEL GmbH received an overrun, as the interest rate 

payable by FN GmbH (=[2-5]  %) was higher than the interest rate that the Landkreis 
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Kleve had to pay for refinancing. However, the German authorities did not provide 

further information regarding the refinancing interest rate for the Kreis Kleve.  

(48) For the remaining EUR [2-5] million, EEL GmbH received a loan from the privately 

owned [bank]. The municipality of Weeze provided a 100% public guarantee for this 

loan in favour of EEL GmbH and the [bank], respectively. On 30.6.2005, this loan was 

converted and the publicly owned [bank] (a subsidiary of [bank]) replaced [bank] as 

creditor. The German authorities did not communicate to the Commission neither the 

rate of interest applied to this loan nor whether EEL GmbH has to pay a guarantee 

premium to the guarantor or whether the public guarantee of the municipality of Weeze 

continued with the new creditor. 

(49) The loans granted in 2004 from EEL GmbH to FN GmbH have all been refinanced 

through Kassenkredite, granted to EEL GmbH from the Landkreis Kleve. Additionally, 

in 2004 the two public shareholders of EEL GmbH undertook a capital injection into 

EEL GmbH amounting to EUR [0.4-1] million. The German authorities did not provide 

any information concerning the remuneration of the capital injections or the loans 

granted to EEL GmbH by its public owners. 

(50) When EEL GmbH rolled over the loans granted to FN GmbH, its own loans granted 

from the Landkreis Kleve (Kassenkredite) and the loan granted by the [bank] to EEL 

GmbH in the amount of EUR [2-5] million were rolled over accordingly. 

(51) Like in 2004, also in 2005 the two public shareholders of EEL GmbH undertook a 

capital injection into EEL GmbH amounting again to EUR [0.4-1] million. Both liquidity 

benefits in favour of EEL GmbH together amounting to EUR [1-5] million had to be 

refunded together with interest at the latest on 31.12.2010 to the EEL GmbH 

shareholders; i.e. the Landkreis Kleve and the municipality of Weeze. Again, the 

German authorities did not convey more detailed information about these or any other 

public support measures in favour of EEL GmbH to the Commission. 

(52) In particular, a complainant stated that EEL GmbH has received on 1.7.2005 EUR [5-15] 

million as capital reserves and EUR [1-5] million of loans from the shareholders were 

transformed into equity. Furthermore, in 2005 EEL GmbH was granted liquidity 

injections in an unknown amount. In 2006, the public owners of EEL GmbH granted 

further liquidity injections amounting to EUR [0.1-1] million plus another EUR [1-5] 

million as capital reserves. In 2007, the Landkreis Kleve granted further liquidity 

injections (EUR [0.1-1] million) and raised EEL GmbH's capital reserves yet again with 

an amount of EUR [1-5] million. Until 2007, the Landkreis Kleve has supported EEL 

GmbH with measures amounting in total to EUR [15-30] million. 

 

3. COMPLAINTS 

(53) For the case at hand, the Commission has received several complaints from private 

individuals and from one competitor. The complaints refer to the following state aid 

issues with regard to the airport and the airlines using the airport:  
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a. Since its privatisation, FN GmbH could not ameliorate its bad economic 

position. Moreover, the private shareholders of FN GmbH (ANH GmbH and 

Airport Network B.V.) could not be regarded as sound companies themselves. 

b. The Kreis Kleve and the municipality Weeze have used EEL GmbH as a 

vehicle to support FN GmbH. Given its purely public ownership, EEL GmbH 

has to be regarded as a public company. 

c. So far, FN GmbH has never reimbursed any part of the loans granted by EEL 

GmbH nor paid any interest due. On the contrary, EEL GmbH repeatedly 

agreed to roll over the outstanding loans and interest payments due. 

d. The Kreis Kleve supported FN GmbH in providing a bridge financing for the 

acquisition of the airport real estate from the German federal government and 

agreed to waive the reimbursement of part of this support, if a certain number 

of jobs had been created at the airport.  

e. The airport real estate contains mineral resources (gravel) which were not 

taken into consideration when the airport real estate was valued and thus the 

private investor has benefitted from another advantage granted from the public 

hand. 

 

4. PERIOD COVERED BY THE PROCEDURE: CLAIM OF LEGITIMATE 

EXPECTATIONS  

(54) Germany claims that the Commission services have informed the German authorities in 

July 2009 that the complaint case would be closed. Consequently, the German 

authorities informed the airport about this allegedly envisaged closure. This is the reason 

why Germany is of the opinion that the alleged announcement of the closure by the 

Commission services in July 2009 has created legitimate expectations as regards the 

Commission's assessment of the facts, i.e. the Commission would not object to the then 

already implemented measures. Therefore, Germany regards itself not obliged to 

provide further information with regard to the facts assessed and the complaints received 

before July 2009. 

(55) The Commission considers that this allegation of Germany is unfounded. According to 

Art. 13 of Regulation (EC) Nr 659/1999 (hereafter: the procedural regulation), the 

Commission can only close the preliminary examination procedure with respect to 

unlawful aid by adopting a decision pursuant to Art. 4 of the procedural regulation). No 

such decision has been adopted. Therefore, it was clear for the Member State and a 

reasonable businessman that the Commission had not closed the case. 

(56) Furthermore, the Commission's services have never sent any document to the German 

authorities that would have indicated that they considered the complaint to be 

unfounded. 

(57) Thirdly, the Commission points out that Art 15 of the procedural regulation sets a 

limitation period (Verjährungsfrist) of 10 years for the recovery of state aid. This 

limitation period can be disrupted by any means; be it from the side of the Commission 
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or from the side of Member State acting upon request of the Commission. A request for 

information to the Member State is sufficient in that regard, even if the aid recipient had 

no knowledge thereof. Considering all requests for information that the Commission has 

addressed to Germany regarding the Niederrhein Weeze airport case, such a disruption 

is undoubtedly manifest for the case at hand.  

(58) Fourth, the Commission informs Germany about the judgement of the Court Salzgitter 

vs. Commission
7
 where the Court came to the conclusion that the notification of state 

aid is the key issue of the EU's state aid regulatory system. Companies which benefit 

from state aid could thus not invoke a legitimate expectation concerning the compliance 

with the state aid rules of the aid received, if this state aid had not been granted in 

compliance with the EU state aid regulations in the first place. 

(59) Finally, the Commission wants to highlight that the question, whether a general legal 

principle like legitimate expectations or the principle of good administration are 

contrary to a recovery of the aid granted, in accordance with Art 14 (1) of the procedural 

regulation needs to be assessed, when the Commission states in a final decision that 

incompatible state aid was indeed granted. 

(60) Therefore, the Commission rejects the opinion of Germany concerning legitimate 

expectations and an alleged closure of the procedure in July 2009.  

 

5. EXISTENCE OF STATE AID 

(61) By virtue of Article 107 (1) TFEU "any aid granted by a Member State or through State 

resources in any form whatsoever which distorts or threatens to distort competition by 

favouring certain undertakings or the production of certain goods shall, in so far as it 

affects trade between Member States, be incompatible with the internal market." 

(62) The criteria laid down in Article 107 (1) TFEU are cumulative. Therefore, in order to 

determine whether the notified measures constitute State aid within the meaning of 

Article 107 (1) TFEU, all of the following conditions need to be fulfilled. Namely, the 

financial support should  

a. be granted by the State or through State resources, 

b. favour certain undertakings or the production of certain goods, 

c. distort or threatens to distort competition, and 

d. affect trade between Member States. 

  

                                                           

7
 Case C-408/04, [2008], I-2767, paragraph 104 
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5.1. Existence of Aid Concerning the Loans Granted to FN GmbH  

(63) FN GmbH received loans from EEL GmbH in years 2003, 2004 and 2005 (see table 1 in 

paragraph 0 further above). These loans were prolonged by EEL GmbH the last time in 

2010. It must first be noted that the prolongation of the loans granted in years 2003 – 

2005 has to be considered as a new measure. Indeed the prolongation of the loans 

changes the nature of the loans granted in 2003 – 2005 by increasing the duration of the 

exposure of EEL GmbH, and thus increasing the risk and modifying the schedule of 

repayment of the loans.  

 

5.1.1. Notion of Undertaking and Economic Activity 

(64) In its "Leipzig/Halle airport" judgement the General Court confirmed that the operation 

of an airport is an economic activity, of which the construction of airport infrastructure 

is an inseparable part.
8
  Once an airport operator engages in economic activities, 

regardless of its legal status or the way in which it is financed, it constitutes an 

undertaking within the meaning of Article 107 (1) TFEU, and the Treaty rules on State 

aid therefore apply.
9
 

 

5.1.2.  State resources and imputability to the State 

(65) The concept of state aid applies to any advantage, granted directly or indirectly, 

financed out of State resources, granted by the state itself or by any intermediary body 

acting by virtue of powers conferred on it. 

(66) In the present case, the grantor of the aid EEL GmbH is entirely owned by public 

bodies, i.e. by the Landkreis Kleve on one part and by the municipality of Weeze on the 

other part. For this reason it is a public undertaking according to Article 2 (b) of 

Commission Directive 2006/111/EC of 16 November 2006
10

 on the transparency of 

financial relations between Member States and public undertakings as well as financial 

transparency within certain undertakings.  

(67) The predominant influence of the Landkreis Kleve and the municipality of Weeze at this 

time is clearly apparent in the shareholding structure since the Landkreis Kleve (52 %) 

and the municipality of Weeze (48 %) are the sole shareholders of EEL GmbH. 

Moreover, the management board of EEL GmbH consists of two representatives of 

public bodies, namely the mayor of the municipality of Weeze and the Landrat of the 

Kreis Kleve. 

(68) The decisive influence of the public authorities is also financial because of the above 

mentioned fact that during the years 2004-2005, EEL GmbH has received from its 

                                                           

8
 Cases T-455/08 Mitteldeutsche Flughafen and T-443/08 Freistaat Sachsen 

9
 Case Aéroports de Paris v Commission, C-82/01 [2002] ECR I-9297 

10
 OJ L 318, 17 November 2006, page 17. 
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shareholders various subsidies (“liquidity benefits” and capital injections). Thus, there 

has been a direct financial support to EEL GmbH granted by the public administration.  

(69) Therefore, the Commission considers that the funding provided by EEL GmbH is 

financed by state resources.   

(70) However, the Court has also ruled that, even if the State is in a position to control a 

public undertaking and to exercise a dominant influence over its operations, actual 

exercise of that control in a particular case cannot be automatically presumed. A public 

undertaking may act with more or less independence, according to the degree of 

autonomy left to it by the State. Therefore, the mere fact that a public undertaking is 

under State control is not sufficient for measures taken by that undertaking, such as the 

loans in question, to be imputable to the State. The Court indicated that the imputability 

to the State of an aid measure taken by a public undertaking may be inferred from a set 

of indicators.  

(71) Such indicators can be the integration of the undertaking into the structures of the public 

administration, the nature of its activities and the exercise of the latter on the market in 

normal conditions of competition with private operators, the legal status of the 

undertaking (in the sense of its being subject to public law or ordinary company law), 

the intensity of the supervision exercised by the public authorities over the management 

of the undertaking, or any other indicator showing, in the particular case, an 

involvement by the public authorities in the adoption of a measure or the unlikelihood of 

their not being involved, having regard also to the compass of the measure, its content or 

the conditions which it contains. 

(72) The Commission first notes, that the nature of EEL GmbH's activities is important. EEL 

GmbH was founded by two regional public bodies in order to prepare the airport real 

estate for further commercial use as civilian airport (Euroregionales Zentrum für 

Luftverkehr, Logistik und Gewerbe) and to manage the real estate until the takeover by 

a private investor. 

(73) It is true that the airport is actually operated by a private company. Nevertheless, the 

decision to convert the former military used airport into a civil used airport and to sell it 

to a private investor was a political decision. The imputability of the financial subsidies 

granted to FN GmbH is affirmed for several reasons: Between 1999 and 2001, the 

airport was operated by the administrative district of Kleve and the municipality of 

Weeze (through the then publicly owned FN GmbH) and EEL GmbH was especially 

created in order to assure the future functioning of the civilian airport. 

(74) An airport can play a fundamental role in several policies: transport policy, regional or 

national economic development policy or town and country planning policy. The public 

authorities are in general involved when a former publicly owned, military used airport 

estate is converted into a civil airport by means of the local municipality and the 

Landkreis. The decision to grant subsidies to FN GmbH via EEL GmbH was taken by 

the shareholders of EEL GmbH, which represent the public authorities. EEL GmbH has 

no board of directors; both managing directors are representatives of public bodies. One 

managing director of the company is the Landrat, i.e. the head of the district authority 

(Landkreis) of Kleve and the other managing director is the mayor of the municipality of 

Weeze. The Deputy of the Landkreis Kleve in the Shareholder’s meeting of EEL GmbH 
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is a delegate of the Landkreis Kleve. In fact, only public authorities exercise supervision 

over the management of EEL GmbH.  

(75) Above all, all the loans granted from EEL GmbH to the airport operating company FN 

GmbH were refinanced by the Landkreis Kleve. This renders quite obvious that the 

decisions to grant loans to FN GmbH via EEL GmbH were in fact adopted on the 

instructions of the public authorities. In the light of these facts, the Commission 

concludes that the decisions to grant loans to FN GmbH were not imputable to the 

public authorities.  

(76) Therefore, at this stage the Commission takes the preliminary view that the decision of 

EEL GmbH to grant several loans to FN GmbH constitutes a transfer of State resources 

from the different regional levels of government, which is imputable to the state. 

(77) Therefore the Commission invites Germany to comment and to submit to the 

Commission all relevant information in that regard, in particular all preparatory 

documents, the proposed resolutions and proceedings of the respective meetings, 

including meetings not open to the public, of the Kreistag, the Kreisausschuss and the 

Fachausschuesse of the Landkreis Kleve and the Gemeinderat of the municipality of 

Weeze. 

 

5.1.3. Economic Advantage - Market economy investor/creditor principle  

(78) In order to verify whether an undertaking has benefited from an economic advantage 

induced by granting of a loan at privileged terms, the Commission applies the criterion 

of the "market economy operator principle". According to this principle, capital put at 

the disposal of a company by the State, directly or indirectly, in circumstances which 

correspond to the normal conditions of the market, should not be qualified as State aid.
11

 

(79) Therefore, the Commission has to first establish, whether commercial banks would have 

granted loans at the same conditions as EEL GmbH. In the present case, the German 

authorities explain, concerning the first loan of  EUR [11-20]  million, granted from EEL 

GmbH to FN GmbH, that loan commitments in favour of FN GmbH from commercial 

banks were very unlikely at that time (2003), for the following reasons:  

a. The flight operations had not started at the airport yet,  

b. the necessary state treaty between Germany and the Netherlands was not yet 

concluded,  

c. long time limits for the examination of loans, in accordance with the practice 

of the commercial banking sector and 

d. insecure return on investment calculations and airport prognosis.  

                                                           

11
  Communication of the Commission to the Member States: application of Articles 92and 93 of the EEC Treaty 

and of Article 5 of the directive 80/723/CEE of the Commission to public undertakings in the manufacturing 

sector, OJ C 307 of 13.11.1993, p. 3, paragraph 11. This communication deals with the manufacturing sector, 

but is applicable to the other economic sectors. Cf. also Case T-16/96, Cityflyer, [1998] ECR II-757, para. 

51. 
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(80) The Commission observes that these unstable economic conditions of FN GmbH did not 

alter during 2004 and 2005, while EEL GmbH granted three further loans to FN GmbH. 

The financial situation of the airport did not improve. On the contrary, the airport's 

operating company FN GmbH further accumulated losses causing a high debt burden. In 

2006, the accumulated losses caused a negative equity of FN GmbH and it could thus be 

deemed to be a company in difficulty in the sense of the Community guidelines on State 

aid for rescuing and restructuring firms in difficulty (hereinafter "Rescue and 

Restructuring Guidelines").
12

 

(81) As described above in 2.2.2, FN GmbH can be deemed to be in an unstable financial 

situation throughout the time the airport was in operation.  

(82) Moreover, there is evidence alluding to the fact that a private bank would at that time 

not subscribe a loan to FN GmbH. In order to refinance the first loan amounting to EUR 

[11-20] million, only the publicly owned [bank] (a subsidiary of [bank]) was willing to 

grant a loan of EUR [2-5]   million to EEL GmbH subject to a 100% state guarantee 

granted by the municipality of Weeze. Hence the Westdeutsche Immobilienbank did 

never bear any commercial risk. The remaining EUR [5-15]   million as well as all 

subsequent loan grants from EEL GmbH to FN GmbH were exclusively refinanced 

through loan grants from the Kreis Kleve to EEL GmbH and via capital from EEL 

GmbH which it had received via capital injections implemented by its two public 

shareholders, the Landkreis Kleve and the municipality of Weeze.  

(83) The public authorities needed thus to finance de facto all of the loans granted to FN 

GmbH through public bodies. This reveals that at that time a private bank would never 

have granted a loan directly to FN GmbH, in the light of the financial situation at the 

airport. It is quite obvious that the administrative district of Kleve and the municipality 

of Niederrhein Weeze bore a financial risk that a private investor would not assume. 

(84) EEL GmbH was not liquidated following the acquisition of the airport real estate by FN 

GmbH, because (i) FN GmbH ran into financial difficulties which its private owners 

could not or did not want to bear and because (ii) political decisions were taken to use 

EEL GmbH as special purpose vehicle to support FN GmbH. 

(85) Germany provided information on a loan granted to FN GmbH by a commercial bank, 

[bank] . In that regard, the Commission observes that this loan granted by [bank] to FN 

GmbH between March 2009 and 31.12.2010 cannot be taken as a benchmark. First, the 

loan agreement was concluded at a different point in time, when FN GmbH was 

achieving small profits, while EEL GmbH granted loans to FN GmbH when the airport 

was lossmaking and its legal situation was still pending. Second, the loan was granted 

for the short term while EEL GmbH's loans to FN GmbH in 2009 were between 4 and 6 

years old and had already been rolled over once (in 2005, despite the fact that no 

reimbursement or interest payment had taken place). Third, in order to enable FN GmbH 

to receive the loan from [bank] , EEL GmbH had to step down from its first ranking 

collateral (Grundschuld) it had received from FN GmbH for its loans (thus even 

increasing its risk while not changing the loan arrangements) so that [bank] could itself 

receive a first rank collateral from FN GmbH. Fourth, at the current stage, the 

                                                           

12
 Community guidelines on State aid for rescuing and restructuring firms in difficulty, OJ C 244, 1.10.2004, p. 

2-17 



20 

 

Commission has no information about the level of the collateralisation of loans received 

by FN GmbH. Fifth, in view of the previous support of FN GmbH by the publicly 

owned EEL GmbH and EEL GmbH's willingness to step down from its collateral rank 

in favour of [bank], [bank] could rely on continued public support for FN GmbH. Despite 

stepping down from its first rank collateral thus increasing its risk, EEL GmbH did not 

change the loan conditions with FN GmbH. Sixth, given that the German authorities so 

far did not communicate to the Commission the base rates charged for the loans of EEL 

GmbH to FN GmbH until 31.12.2010, the interest rates cannot be assessed. Likewise, 

also the indicative offer of [bank] cannot be considered as a benchmark and was above 

all never realised.   

(86) In order to assess whether loans from public sources have been granted on market terms 

or whether they entail an advantage for the lender, the Commission can, in the absence 

of a comparable market rate, base itself on the reference rate as a proxy as laid down in 

the Communication from the Commission on the revision of the method for setting the 

reference and discount rates (hereinafter "Reference Rate communication").
13

 It results 

from the proxy nature of the Commission reference rate that, where the Commission is 

in the presence of other indicators in a concrete file, these other indicators may prevail. 

(87) The risk margins according to the reference rate communication range from 60 to 1000 

basis points, depending on the creditworthiness of the company and the level of 

collateral offered. In normal circumstances, 100 basis points are added to the base rate, 

assuming loans to undertakings with satisfactory rating and high collateral for loans to 

undertakings with good rating and normal collateral or strong rating and no collateral. 

The Reference Rate Communication also mentions that for borrowers that do not have a 

credit history or a rating based on a balance sheet approach, the base rate should be 

increased by at least 400 basis points (depending on the collaterals offered up to 1000 

basis points). 

(88) The Commission observes that at the time when the first loan was granted from EEL 

GmbH to FN GmbH (2003), FN GmbH was an undertaking without a credit history. 

Neither in 2003 nor at a later point in time was FN GmbH rated by a rating agency. The 

German authorities did not submit any further comments regarding the credit history or 

rating of FN GmbH. The Commission notes that the communication does not require 

that the ratings are obtained from a specific rating agency; ratings provided by banks in 

order to reflect default rates are equally acceptable. The Commission therefore invites 

the German authorities to provide a rating of FN GmbH established at the time the loans 

were granted. It would be also acceptable to provide a rating prepared by a bank in 

particular establishing the one year probability of default of the loan. 

(89) The Commission notes that for borrowers that do not have a credit history or a rating 

based on a balance sheet approach, the base rate should be increased by 400 basis points 

in case of high level of collateralisation, 600 basis points in case of normal 

collateralisation and 1000 basis points, if there is no collateralisation.   

                                                           

13 Communication from the Commission on the revision of the method for setting the reference and discount 

rates, OJ C 14, 19.1.2008, p. 6–9 
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(90) At the current stage the Commission has no information about the base lending rate of 

the loans granted from EEL GmbH to FN GmbH. The Communication envisages using 

the base rate calculated on the basis of one year IBOR rate. It also mentions that the 

Commission reserves its rights to use shorter or longer maturities adapted to certain 

cases and, in the absence of reliable or equivalent data or in exceptional circumstances, 

to determine another calculation basis; however, the German authorities have not 

provided arguments in this respect. Thus, the Commission invites the German 

authorities to provide further details on the applicable base rates for each of the loans 

and for the roll-over of the loans.  

(91) Furthermore, the Commission has no information how the applicable risk margin for 

each of the loans granted and for the roll-over was determined and whether the risk 

margin was set according to an assessment of the probability of default of FN GmbH. 

Hence, the Commission invites Germany to submit further information in that regard. 

(92) In the present case, the loans granted to FN GmbH by EEL GmbH are collateralised by 

Land charges (Grundschulden) and joint recognisances (selbstschuldnerische 

Bürgschaften) of the private owners of FN GmbH. At the current stage the Commission 

has no further information about this collateral, and thus invites Germany to provide 

further details. 

(93) FN GmbH was at several points in time not capable to reimburse EEL GmbH neither the 

outstanding loans nor the interest payment due (on 30.6.2005, 31.12.2007, 31.12.2010) 

thus indicating that it has been in financial difficulties. Nevertheless, EEL GmbH 

granted new loans and agreed to rollover the old loans twice whereby the maturity was 

always increased. The first two loans were originally granted for one and two years 

respectively, then rolled over for five years; the third loan was granted for three years, 

rolled over for another three years and all loans plus all interest payments due were 

rolled over again for another six years. 

(94) According to the market economy creditor principle, the State is to be regarded as 

creditor who, like a private creditor, seeks the reimbursement of his outstanding loans. 

The State may to this end re-arrange the loan terms and conditions to alleviate the lender 

the reimbursement.
14

  For the case at hand, it needs also to be taken into account 

whether a market economy creditor would have granted such relief also to a company 

which is in financial difficulty.
15

  When the outstanding loan amounts can be reimbursed 

under more advantageous circumstances to the State than a market economy lender 

would be willing to accept, State aid cannot be excluded.
16 

The Commission considers 

that a temporary deferral of payment might be acceptable for a private creditor, provided 

that it is based on a reasonable assumption that in case of continuation of business, the 

amount that can be recovered is higher than in case of immediate termination of the loan 

and enforcement of the outstanding debt; however a multiple rollover of the outstanding 

loans and long-term non-payment of any interest to which the publicly owned EEL 

GmbH has agreed in favour of FN GmbH is not corresponding with the market economy 

creditor principle. 
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  Spain / Commission, Judgment of the Court of Justice [1999], I-2459, paragraph 46. 

15
  DM Transport, Judgment of the Court of Justice, [1999], I-3913, paragraph 25. 

16
  Opinion of Attorney general Jacobs in DM Transport court case, [1999], I-3915, paragraph 34f; Opinion of 

Attorney general La Pergola in Spain/Commission court case, [1999], I-2461 paragraph 9 and 11.  
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(95) In addition, it appears that EEL GmbH never adapted the terms and conditions of the 

loans granted (in particular the interest rates charged) nor its share to or the type of 

collateral granted to the increasingly unstable economic situation of FN GmbH. There is 

also no indication that EEL GmbH actually was in the possession of a business plan or 

any other evidence that showed that in the event of a temporary deferral, it could expect 

to recover more than in the event of immediate enforcement of the outstanding debts. 

Quite unlike to what a market economy creditor would have done, the EEL GmbH and 

its public shareholders not only effectively lowered the interest rate for at least one of 

the loans which were rolled over, but did also refrain from an enforcement of the 

outstanding amounts (principal and interest) when they were due, either by a debt for 

equity swap to increase their voting rights in FN GmbH or be forcing an insolvency of 

the debtor to get access to the collateral. Moreover EEL GmbH did evidently not 

enforce the reimbursement after FN GmbH broke even and achieved profits. 

Additionally and despite the latest rollover agreement foresees a payment of interest at 

the end of the each quarter 2011, FN GmbH was not capable to undertake the required 

payment of interest at the end of the first quarter 2011 and EEL GmbH once again 

accepted that FN GmbH receives a deferral of payment until the end of 2011. 

(96) Finally, the German authorities themselves stated that FN GmbH was a company in 

financial difficulties in 2003 and 2004 and have excluded that a commercial bank, 

having regard to the foreseeability of obtaining a return, would have been willing to 

grant a loan to FN GmbH at that time. According to established Commission practice, in 

such a situation, the entire loan amount is to be qualified as state aid. 

(97) Moreover, in 2006, FN GmbH had a negative equity. Following the judgement of the 

European Court of Justice
17

, a company with negative equity is to be considered a 

company in difficulty in the sense of the Rescue and Restructuring Guidelines. 

(98) It appears that FN GmbH could only break even and achieved a profit in 2007 to 2009 

due to the realisation ("Hebung") of undisclosed reserves in its assets, i.e. by selling 

assets to a newly founded subsidiary.
18

 Without these asset sales, FN GmbH would have 

been over-indebted in the years 2007 to 2009. Additionally, FN GmbH's accounts 

receivable are mainly vis-à-vis its subsidiaries. Furthermore, FN GmbH undertook sale 

and lease back operations with some of its assets. 

(99) Deriving from the above, it can be assumed that FN GmbH has been and still is in 

danger of illiquidity and over-indebtedness. A strong indication in that regard is the 

repeated inability to reimburse the loans to EEL GmbH on all the due dates that have 

been set so far. It can therefore not be excluded that FN GmbH has been a company in 

difficulty since its takeover by the private investor ANH GmbH. It should also not be 

overlooked that ANH GmbH (the shareholder of FN GmbH) itself has not been 

profitable in the recent years, having achieved substantially increasing losses in the 

years 2006 to 2009.
19

  

(100) On the basis of what precedes the Commission takes therefore the preliminary view that 

in granting and rolling over the loans to FN GmbH, EEL GmbH did not act as a market 
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 Cf T‑102/07 and T‑120/07 Freistaat Sachsen (Deutschland) vs  Commission 

18
 Cf published company reports in the German Bundesanzeiger. 

19
 Cf published company reports in the German Bundesanzeiger. 
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economy investor respectively creditor. Given that FN GmbH appears to have been a 

company in difficulty throughout the entire period, which was unable to obtain funding 

from commercial banks at least until the end of 2010, the Commission takes the 

preliminary view that the entire amount of the loans, plus the outstanding interest, is to 

be qualified as state aid. 

(101) Therefore the Commission invites Germany to submit to the Commission all relevant 

information in that regard, in particular the credit risk assessment, the establishment of 

the interest rates and the risk margin and the collateralisation. The Commission also 

invites interested third parties to comment in that regard. 

(102) Furthermore, the Commission invites Germany and interested third parties to comment 

on the facts as concerning FN GmbH being a company in difficulty and to state for each 

year of the period 2003-2010 for the airport its total costs, broken down into operating 

costs and costs of capital (e.g. depreciation, interest payments etc.), the degree to which 

the airports aviation and non-aviation income cover its total costs, the airport's total 

revenues, broken down into aviation revenues and non-aviation revenues, its balance 

sheets and profit and loss statements, as well as all cash flow statements. 

 

5.1.4. Selectivity 

(103) For the case at hand, the Commission notes that the advantages in question were granted 

only to FN GmbH. As the public funding was directed at a single undertaking, it is 

selective within the meaning of Article 107 (1) TFEU. At this stage, the Commission 

has no information at its disposal with regards to the other undertakings related to the 

airport that also benefitted from public support.
20

 Therefore, the present opening is 

limited to FN GmbH
21

 without prejudice to further investigations concerning possible 

advantages to other companies related to the airport. 

 

5.1.5. Distortion of competition and effect on trade 

(104) Germany is of the opinion that according to number 39 of the Community guidelines on 

financing of airports and start-up aid to airlines departing from regional airports
22 

(hereinafter "2005 Aviation Guidelines"), public financing granted to small regional 

airports (category D) is unlikely to distort competition or affect trade to an extent 

contrary to the common interest. Therefore, the German authorities assert for the years 

2003 to 2007 when the airport had less than 1 million passengers per year, an absence of 

distortion of competition in terms of article 107 (1) TFEU and public measures granted 

to Niederrhein Weeze Airport may not bear any state aid relevance. Moreover, the 

influence that the Niederrhein Weeze airport had on the development of passengers at 

the airports in the same catchment area, namely the airports Düsseldorf and Eindhoven, 
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 And EEL GmbH, see below. 
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 Community guidelines on financing of airports and start-up aid to airlines departing from regional airports, OJ 

C 312, 9.12.2005, p. 1–14 
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are negligible. In Düsseldorf, the passengers numbers have grown continuously since 

2003, likewise grew the Eindhoven airport despite being active in the same market as 

the Niederrhein Weeze airport, i.e. Low-Cost Carrier Segment. 

(105) The Commission does not share this view. Competition takes place between airport 

operators. Niederrhein Weeze airport developed since start of its operation from a small 

regional airport (so-called "category D" airport) with 200 000 passengers in 2003 to 

currently approximately 2.4 million passengers per year. Today Niederrhein Weeze 

airport is a “large regional airport” (so-called "category C" airport) as set out in the 

Aviation Guidelines.  

(106) When aid granted by a Member State strengthens the position of an undertaking 

compared with other undertakings competing in intra-union trade, the latter must be 

regarded as affected by that aid. In accordance with settled case law, for a measure to 

distort competition it is sufficient that the recipient of the aid competes with other 

undertakings on markets open to competition.  

(107) Regional airports, even in category D ("small regional airports"), compete to attract 

passengers, airlines and cargo. . As mentioned in number 40 of the Aviation Guidelines, 

it is not possible to exclude airports in category C or D from the scope of application of 

Article 107 (1) TFEU. The size of Niederrhein Weeze airport and its proximity to other 

European airports, notably Düsseldorf, Eindhoven, Maastricht, Köln-Bonn, Dortmund, 

Liege and Antwerp does not allow to consider that trade between Member States is not 

liable to be affected.  

(108) On the basis of what precedes the economic advantage which FN GmbH receives 

strengthens its position vis-à-vis its competitors on the European market of providers of 

airport services. Therefore, the public funding under examination distorts or threatens to 

distort competition and affects trade between the Member States. 

 

5.1.6. Conclusion 

(109) For the reasons set out above at the current stage the Commission takes the preliminary 

view that the loans provided by EEL GmbH granted to FN GmbH involve State aid 

within the meaning of Article 107 (1) TFEU. The measures at were not subject to 

Commission's approval, therefore Germany has not respected the stand-still obligation 

of Article 108 (3) TFEU. 

 

5.2. Existence of aid concerning the support received by the Land Nordrhein-

Westfalen 

5.2.1. Notion of Undertaking and Economic Activity 

(110) The same reasoning as for the aid nature of the loans provided by the publicly owned 

EEL GmbH applies (see section 5.1.1 further above). FN GmbH is an undertaking in the 

sense of EU competition law. 
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5.2.2. State resources and imputability to the State 

(111) According to the reply of the regional government of Land Nordrhein-Westfalen,
23

 the 

support was paid directly from the budget of the Land as a direct grant in favour of FN 

GmbH. Thus, the Commission considers that the funding provided by the Land 

Nordrhein-Westfalen is financed by State resources and is imputable to the State. 

  

5.2.3. Economic Advantage  

(112) In order to evaluate whether a State measure constitutes aid, it has to be determined 

whether the beneficiary undertaking receives an economic advantage that it would have 

not received under normal market conditions.  

(113) In the case under investigation, the Land of Nordrhein-Westfalen has granted public 

funds in form of a direct grant to support infrastructure investments at the airport 

according to the Richtlinien über die Gewährung von Zuwendungen für Ausbau- und 

Erneuerungsmaßnahmen auf Flugplätzen RdErl. d. Ministeriums für Verkehr, Energie 

und Landesplanung - VA 5 - 10 - 60/195- v. 25.11.2002.
24

 These funds were received by 

FN GmbH as airport manager to finance investments at the airport. The Commission 

notes that no market investor would provide such a grant without any remuneration.  

(114) Hence the investment grant reduces the investment costs that the airport operator would 

normally have to bear and therefore confer an advantage to FN GmbH that it would not 

obtain on the market. 

 

5.2.4. Selectivity 

(115) For the case at hand, the Commission notes that the advantages in question were not 

only granted to the Niederrhein Weeze Airport, but also to several other airports located 

in the Land Nordrhein-Westfalen. However, the above mentioned Erlass is not a general 

measure for all airports in Nordrhein-Westfalen, as the larger airports Düsseldorf and 

Köln/Bonn are not eligible for this support measure from the Land. Even if all airports 

in Nordrhein-Westfalen would have been eligible, such a sectoral measure has to be 

regarded as selective, as it only benefits a certain sector in a certain region. 

 

                                                           

23
 See footnote 5 

24
 

https://recht.nrw.de/lmi/owa/br_bes_text?anw_nr=1&gld_nr=9&ugl_nr=96&bes_id=1284&val=1284&ver=7&s

g=&aufgehoben=N&menu=1 



26 

 

5.2.5. Distortion of competition and effect on trade 

(116) The same reasoning as for the distortion of competition and effect on trade as elaborated 

above (see section 5.1.5 further above) applies. 

5.2.6. Conclusion 

(117) For the reasons set out above at the current stage the Commission takes the preliminary 

view that the funds provided by the Land Nordrhein-Westfalen involve State aid within 

the meaning of Article 107 (1) TFEU. If proven, that the measures at stake involves 

State aid, it was not subject to Commission's approval, therefore Germany has not 

respected the stand-still obligation of Article 108 (3) TFEU. This does not prejudge any 

further investigation with regard to possible advantages obtained by other airports in 

Nordrhein-Westfalen that have also benefitted from this measure. 

 

5.3. Existence of aid concerning the support received from the Kreis Kleve  

5.3.1. Notion of Undertaking and Economic Activity 

(118) The same reasoning as for the aid nature of the loans provided by the publicly owned 

EEL GmbH applies (see section 5.1.1 further above) applies. FN GmbH is an 

undertaking in the sense of EU competition law. 

 

5.3.2. State resources and imputability to the State 

(119) The support was granted directly from the budget of the Kreis Kleve to FN GmbH as a 

direct grant (a waiver of repayment of bridge financing amounting to EUR [2-5]million). 

Thus, the Commission considers that the funding provided by the Kreis Kleve is 

financed by State resources and is imputable to the State. 

 

5.3.3. Economic Advantage  

(120) In order to evaluate whether a State measure constitutes aid, it has to be determined 

whether the beneficiary undertaking receives an economic advantage that it would have 

not received under normal market conditions. In this respect, the Commission must 

analyse whether Kreis Kleve has acted as a market economy investor in waiving one 

tranche of the bridge financing previously granted to FN GmbH.  

(121) The conduct of an investor in a market economy is guided by prospects of 

profitability.
25

 The market investor test will normally be satisfied where the structure 
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and future prospects for the company are such that a normal return, by way of dividend 

payments or capital appreciation by reference to a comparable private undertaking, can 

be expected within a reasonable period.  

(122) In the case at stake, Kreis Kleve has waived the obligation of FN GmbH to repay EUR 

[2-5] million without receiving any further remuneration. Thus, the Commission notes 

that no market investor would provide such a grant without any remuneration. 

(123) Furthermore, the assessment of the market economy investor should leave aside any 

positive repercussions on the economy of the region in which the airport is located, 

since the Commission assesses whether the given measure constitutes aid by considering 

whether "in similar circumstances a private shareholder, having regard to the foresee 

ability of obtaining a return and leaving aside all social, regional-policy and sectoral 

considerations, would have subscribed the capital in question"
26

.  

(124) The Commission observes that Kreis Kleve decided to waive the repayment of EUR [2-

5] million due to fulfilment of the job creation clause in the underlying contract and no 

market economy investor would have agreed to waive the repayment of EUR [2-5] 

million on the basis of job creation considerations in the region.  

(125) Hence the waiver of Kreis Kleve reduces the costs that the airport operator would 

normally have to bear and therefore confer an advantage to FN GmbH that it would not 

obtain under normal market conditions. 

  

5.3.4. Selectivity 

(126) For the case at hand, the Commission notes that the advantages in question were granted 

only to FN GmbH. As the public funding was directed at a single undertaking, it is 

selective within the meaning of Article 107 (1) TFEU. 

 

5.3.5. Distortion of competition and effect on trade 

(127) The same reasoning as for the distortion of competition and effect on trade as elaborated 

above (see section 5.1.5 further above) applies. 

 

5.3.6. Conclusion 

(128) For the reasons set out above at the current stage the Commission takes the preliminary 

view that the public funds provided by the Kreis Kleve and granted to FN GmbH with 

regard to the agreement concerning the bridge financing of part of the acquisition costs 

for the airport real estate involve State aid within the meaning of Article 107 (1) TFEU. 
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The measures at stake was not subject to Commission's approval, therefore Germany has 

not respected the stand-still obligation of Article 108 (3) TFEU. 

 

5.4. Existence of aid concerning the public support received by EEL GmbH from the 

Kreis Kleve and the municipality of Weeze 

5.4.1. Notion of Undertaking and Economic Activity 

(129) As has been laid out above, EEL GmbH was founded by the Landkreis Kleve on one 

part and by the municipality of Weeze on the other part to manage the airport real estate 

prior to its privatisation. Thereafter, EEL GmbH engaged in granting loans to FN 

GmbH. All activities of EEL GmbH are economic activities. With reference to Art 101 

TFEU, the concept of an undertaking covers any entity engaged in an economic activity, 

regardless of its legal status and the way in which it is financed. Consequently, EEL 

GmbH has to be regarded as an undertaking subject to the EU competition law. 

 

5.4.2. State resources and imputability to the State 

(130) In view of its two public shareholders, EEL GmbH is a public undertaking according to 

Article 2 (b) of Commission Directive 2006/111/EC of 16 November 2006 on the 

transparency of financial relations between Member States and public undertakings as 

well as financial transparency within certain undertakings.  

(131) The Landkreis Kleve (52 %) and the municipality of Weeze (48 %) are the sole 

shareholders of EEL GmbH. The predominant influence of the public owners is clearly 

apparent in the shareholding structure and the management board of EEL GmbH which 

consists of two representatives of public bodies, namely the mayor of the municipality 

of Weeze and the Landrat of the Kreis Kleve. 

(132) EEL GmbH has received all its capital, liquidity benefits and capital injections only 

from its shareholders, i.e. public sources, directly out of their respective budgets. 

Moreover, also all capital necessary to finance the loan grants from EEL GmbH to FN 

GmbH stem from its public shareholders; except for one loan amounting to EUR [2-5] 

million. However, as regards this loan, the municipality of Weeze provided a 100% state 

guarantee for it. Thus, the Commission considers that the funding provided to EEL 

GmbH by the Kreis Kleve and the municipality of Weeze is financed by State resources 

and is imputable to the State. 

 

5.4.3. Economic Advantage  

(133) In order to evaluate whether a State measure constitutes aid, it has to be determined 

whether the beneficiary undertaking receives an economic advantage that it would have 

not received under normal market conditions. 
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(134) In this respect, the Commission must analyse whether the Kreis Kleve and the 

municipality of Weeze have acted as a market economy investors/creditors in providing 

the capital measures and loan grants to EEL GmbH and whether commercial banks 

would have granted loans to EEL GmbH at the same conditions as the Landkreis Kleve.  

(135) The conduct of an investor in a market economy is guided by prospects of 

profitability.
27

 The market investor test will normally be satisfied where the structure 

and future prospects for the company are such that a normal return, by way of dividend 

payments or capital appreciation by reference to a comparable private undertaking, can 

be expected within a reasonable period.  

(136) In the case at stake, the German authorities explain, that EEL GmbH received only one 

loan commitment from a commercial bank amounting to EUR [2-5] million. However, 

the municipality of Weeze provided a 100% state guarantee for this loan so that the bank 

did not bear any commercial risk. All other funds received by EEL GmbH stem from 

public sources, i.e. from the budgets of the Landkreis Kleve and the municipality of 

Weeze. 

(137) The German authorities stated that the Kreis Kleve charged [1-5]% interest on the loan 

amounting to EUR [5-15] million granted to EEL GmbH in 2003. 

(138) In order to assess whether loans from public sources have been granted on market terms 

or whether they entail an advantage for the lender, the Commission can, in the absence 

of a comparable market rate, base itself on the reference rate as a proxy as laid down in 

the Reference Rate communication as outlined above in 5.1.3. It results from the proxy 

nature of the Commission reference rate that, where the Commission is in the presence 

of other indicators in a concrete file, these other indicators may prevail. 

(139) The Commission observes that at the time when the first loan was granted from the 

Landkreis Kleve to EEL GmbH (2003), EEL GmbH was an undertaking without a credit 

history. Neither in 2003 nor at a later point in time was EEL GmbH rated by a rating 

agency. The German authorities did not submit any further comments regarding the 

credit history or rating of EEL GmbH. The Commission notes that the communication 

does not require that the ratings are obtained from a specific rating agency; ratings 

provided by banks in order to reflect default rates are equally acceptable. The 

Commission therefore invites the German authorities to provide a rating of EEL GmbH 

established at the time the loans were granted. It would be also acceptable to provide a 

rating prepared by a bank in particular establishing the one year probability of default of 

the loan. 

(140) The Commission notes that for borrowers that do not have a credit history or a rating 

based on a balance sheet approach, the base rate should be increased by 400 basis points 

in case of high level of collateralisation, 600 basis points in case of normal 

collateralisation and 1000 basis points, if there is no collateralisation.   

(141) At the current stage the Commission has no information about the base lending rates of 

the loans granted from its public shareholders to EEL GmbH. The Reference Rate 

Communication envisages using the base rate calculated on the basis of one year IBOR 
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rate. It also mentions that the Commission reserves its rights to use shorter or longer 

maturities adapted to certain cases and, in the absence of reliable or equivalent data or in 

exceptional circumstances, to determine another calculation basis; however, the German 

authorities have not provided any arguments in this respect. Thus, the Commission 

invites the German authorities to provide further details on the applicable base rates for 

each of the loans and for the roll-over of the loans.  

(142) Furthermore, the Commission has no information how the applicable risk margin for 

each of the loans granted and for the roll-over was determined and whether the risk 

margin was set according to an assessment of the probability of default of EEL GmbH. 

Hence, the Commission invites Germany to submit further information in that regard. 

(143) In the present case, the loans granted to EEL GmbH are collateralised by assignations of 

land charges (Grundschulden) which EEL has received for its loans to FN GmbH. At 

the current stage the Commission has no further information about this collateral, and 

thus invites Germany to provide further details. 

(144) In addition to the loan grants, the Kreis Kleve and the municipality of Weeze have 

undertaken several liquidity measures in favour of EEL GmbH without receiving any 

further remuneration. Thus, the Commission notes that no market investor would 

provide such grants without any remuneration and invites Germany to provide further 

details and comments in that regard. 

(145) Despite the fact that FN GmbH was at several points in time not capable to reimburse 

EEL GmbH putting EEL GmbH thus in a position not to be able to pay back its loans to 

its creditors, the Landkreis Kleve and the municipality of Weeze continued with loan 

grants and roll overs of existing loans and with liquidity measures in favour EEL 

GmbH. 

(146) Hence the public support granted to EEL GmbH by the Kreis Kleve and the 

municipality of Weeze reduce the costs that EEL GmbH would normally have to bear 

and therefore confer an advantage to EEL GmbH that it would not obtain under normal 

market conditions.  

(147) On the basis of what precedes the Commission takes therefore the preliminary view that 

in granting and rolling over the loans and the granting of liquidity measures to EEL 

GmbH neither the Kreis Kleve nor the municipality of Weeze acted as a market 

economy investor respectively creditor. The Commission takes the preliminary view 

that the entire amount of the public support measures in favour of EEL GmbH, the 

liquidity measures, the loans and the state guarantee, is to be qualified as state aid. 

(148) The Commission invites Germany to comment and to submit to the Commission all 

relevant information in that regard, in particular the proposed resolutions and 

proceedings of the respective meetings of the Kreistag of the Landkreis Kleve and the 

Gemeinderat of the municipality of Weeze as well as the loan contracts and term sheets 

between EEL GmbH and the [bank] and [bank]. 
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5.4.4. Selectivity 

(149) For the case at hand, the Commission notes that the advantages in question were granted 

only to EEL GmbH. As the public funding was directed at a single undertaking, it is 

selective within the meaning of Article 107 (1) TFEU. 

 

5.4.5. Distortion of competition and effect on trade 

(150) EEL GmbH's activities comprise real estate management and the granting of loans, both 

of which are services offered by numerous undertakings in the Landkreis Kleve, the 

Land Nordrhein-Westfalen and the common market. Despite its size and limited 

activities, EEL GmbH is not the only supplier of such services. Thus, it cannot be 

excluded that the advantages that EEL GmbH has received cause a distortion of 

competition and have an effect on trade. 

 

5.4.6. Conclusion 

(151) For the reasons set out above at the current stage the Commission takes the preliminary 

view that the public funds provided by the Kreis Kleve and the municipality of Weeze 

granted to EEL GmbH involve State aid within the meaning of Article 107 (1) TFEU. 

The measures at stake was not subject to Commission's approval, therefore Germany has 

not respected the stand-still obligation of Article 108 (3) TFEU. 

 

6. COMPATIBILITY OF THE AID TO FN GMBH AND EEL GMBH 

(152) The Commission must assess if the aid identified above can be found compatible with 

the internal market. According to the case-law of the Court,
28

 it is up to the Member 

State to invoke possible grounds of compatibility, and to demonstrate that the conditions 

for such compatibility are met.  

(153) As regards public funding granted to FN GmbH and EEL GmbH, which are the objects 

of the present decision, the Commission notes that, since the German authorities do not 

consider it to amount to State aid, no arguments have been brought forward as to its 

compatibility with the internal market. The Commission observes that operating aid in 

principle cannot be declared compatible with the internal market.
29

 Furthermore, the 
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Commission reminds Germany on number 40 of the 2005 Aviation Guidelines: 

"However, beyond these general indications, it is not possible to establish rules 

covering every possible case, particularly for airports in categories C and D. For this 

reason any measure which may constitute State aid to an airport must be notified so that 

its impact on competition and trade between Member States can be examined, and, 

where appropriate, its compatibility." Moreover, the German Authorities are invited to 

explain whether the aid to the airport will not contribute to the duplication of 

unprofitable airports in the same catchment area, which would notably question the 

necessity of aid and the existence of a general interest. 

(154) At this stage the Commission takes a preliminary view that the loans of EEL GmbH to 

FN GmbH, the grants received as bridge financing from the Kreis Kleve by FN GmbH 

for the acquisition of the airport real estate, the support received from the Land 

Nordrhein-Westfalen by FN GmbH and the loans, liquidity measures and the granting of 

a public guarantee by the Kreis Kleve and the municipality of Weeze in favour of EEL 

GmbH represent state aid; there appears to be no ground for its compatibility. 

(155) In particular, at this stage it cannot be excluded that FN GmbH was and is a company in 

difficulty. In such a case, i.e. if FN GmbH were to receive state aid, only rescue and 

restructuring aid could be declared compatible.  The Commission therefore invites 

Germany and third parties to comment on whether FN GmbH had to be considered as a 

company in difficulty at the time when the measures under investigation were granted to 

this company. Germany and third parties are also invited to comment whether these 

measures were taken according to the Rescue and Restructuring Guidelines.    

 

7. INFORMATION INJUNCTION AND DECISION 

In the light of the foregoing considerations, the Commission, acting under the procedure laid 

down in Article 108(2) of the Treaty on the Functioning of the European Union, requests 

Germany to submit its comments and to provide all such information as may help to assess 

the aid/measure, within one month of the date of receipt of this letter and to submit, all 

documents, information and data needed for assessment of the aid/measure. It requests your 

authorities to forward a copy of this letter to the potential recipients of the aid immediately.  

According to Article 10 of the Council Regulation No 659/1999, the Commission enjoins 

Germany to submit, within one month of receipt of this letter, all documents, information and 

data needed for assessment of the aid/measure and in particular: 

[…]In the course of forwarding a copy of this letter to the potential recipients of the aid, 

Germany ensures that information about other companies, which falls under the business 

secrecy requirement in accordance with the Commission communication C(2003) 4582 of 1 

December 2003 on professional secrecy in State aid decisions,
30

 will not be forwarded to the 

companies concerned. 

The Commission wishes to remind Germany that Article 108(3) of the Treaty on the 

Functioning of the European Union has suspensory effect, and would draw your attention to 
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Article 14 of Council Regulation (EC) No 659/1999, which provides that all unlawful aid may 

be recovered from the recipient.  

The Commission warns Germany that it will inform interested parties by publishing this letter 

and a meaningful summary of it in the Official Journal of the European Union. It will also 

inform interested parties in the EFTA countries which are signatories to the EEA Agreement, 

by publication of a notice in the EEA Supplement to the Official Journal of the European 

Union and will inform the EFTA Surveillance Authority by sending a copy of this letter. All 

such interested parties will be invited to submit their comments within one month of the date 

of such publication. 

If this letter contains confidential information which should not be published, please inform 

the Commission within twenty working days of the date of receipt. In this context and in order 

to establish a non-confidential version, Germany is asked to consult the companies named in 

this decision to ensure that this decision does not entail any information which falls under the 

business secrecy requirement as mentioned above. If the Commission does not receive a 

reasoned request by the mentioned deadline, you will be deemed to agree to publication of the 

full text of this letter. Your request specifying the relevant information should be sent by 

registered letter or fax to: 

 

European Commission 

Directorate-General for Competition 

B-1049 Brussels 

Fax No: +0032 (0) 2 2961242 

 

Stateaidgreffe@ec.europa.eu  

 

 

Yours faithfully, 

For the Commission 

 

 

 

Joaquín ALMUNIA  

Vice-President  
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