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 New recapitalisation scheme for credit institutions in Portugal 

Sir, 

I. PROCEDURE 

1. On 12 December 2011 Portugal notified a new recapitalisation scheme for credit 
institutions in Portugal (“the Scheme”). The notification was completed thereafter by 
various submissions provided between 5 January 2012 and 15 May 2012.  

2. Portugal exceptionally accepted that the Commission decision be adopted in the 
English language. 

3. As to the previous recapitalisation scheme, on 20 May 2009 the Commission 
approved the Portuguese Recapitalisation Scheme with effect until 20 November 
20091. On 17 March 2010, the Commission approved2 the first prolongation of the 
scheme until 30 June 2010. On 23 July 2010, the Commission approved3 the second 
prolongation of the scheme until 31 December 2010. On 21 January 2011, the 
Commission approved the third extension of the scheme until 30 June 20114 and on 
30 June 2011 it approved a fourth extension until 31 December 20115. 

 
II. DESCRIPTION 

1. The objective of the Scheme 

4. The objective of the Scheme is to strengthen financial stability in Portugal by 
recapitalising credit institutions in order to increase their creditworthiness, and to 
allow beneficiaries continued access to market funding and compliance with 
solvency requirements. 

                                                 
1  Commission Decision C(2009) 4028 of 20 May 2009 – State aid N556/2008, OJ C 152, 04.07.2009. 
2  Commission Decision C(2010) 1733 of 17 March 2010 – State aid N80/2010, OJ C 119, 7.5.2010. 
3  Commission Decision C(2010) 5128 of 23 July 2010 – State aid N314/2010, OJ C 283, 20.10.2010. 
4  Commission Decision C(2011) 324 of 21 January 2011 – State aid SA.32157 OJ C 111, 09.04.2011 
5  Commission Decision C(2011) 4715 of 30 June 2011 – State aid SA.33177  OJ C 5/350,  01.12.2011. 
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2. Description of the New Scheme 
5. The beneficiaries of the Scheme are credit institutions with a registered office in 

Portugal (referred to as“the Beneficiaries” and/or "the Beneficiary"). 

6. The recapitalisation operations will be carried out with special shares and other 
financial instruments eligible as Core Tier 1 capital. 

7. Before receiving a capital injection by the State, the Beneficiaries will have to 
provide a recapitalisation plan to the Portuguese authorities, which will have to be 
approved by the Portuguese Central Bank, the Bank of Portugal ("the BdP"). 

Capital injection via special shares 
 

8. The State will subscribe or acquire special shares with limited voting rights, in that 
the State can only exercise its voting rights on decisions regarding changes of the 
company contract ("contrato de sociedade"), mergers, disposals, transformations, 
dissolution or other issues for which the law or the statutes require a qualified 
majority. When the number of special shares subscribed to or acquired by the State 
exceeds half of the share capital of the Beneficiary, the State may fully exercise the 
voting rights conferred by the shares exceeding that threshold. The special shares 
subscribed by the State enjoy a preferred treatment in terms of dividends. 

9. Existing shareholders of the Beneficiaries are granted a pre-emptive right to buy 
back the special shares at a price allowing the State to have a return of at least 10% 
and a share of any upside - established as the difference between the entry price for 
the State and the market price at the moment of the sale by the State – ranging from 
20% to 40% of the capital gain, depending on the year of exit.  

10. If existing shareholders have not bought back the special shares at the end of a five-
year investment period, they will be converted into ordinary shares.  

11. The entry price for recapitalisation via special shares is based upon a discount on the 
market price for the State which will be at least 35% for non-voting shares and at 
least 25% for voting shares. That entry price will take account of dilution before that 
discount is computed. 

12. Where the shares of the Beneficiaries are not listed on a regulated market, the value 
of the special shares shall be determined by two independent experts. 

Capital injection via other financial instruments eligible as Core Tier 1 
 
13. The injection by the State can also take the form of convertible instruments eligible 

for solvency purposes as Core Tier 1 (“the Hybrid Securities”). 

14. The remuneration of the Hybrid Securities will be fixed by Ministerial Order and 
will be, as a minimum, 8.5% for the first year of the investment and will be 
increased, thereafter, through annual step-ups in order to reach an average of 9% 
throughout the five-year investment period.  

15. Should the Beneficiaries not be able to pay the remuneration on the Hybrid 
Instruments, the annual payment due will be made in kind via issuance of new 
ordinary shares. 

16. Should the Hybrid Securities not have been amortised by the Beneficiaries at the end 
of the five-year investment period, they will be automatically converted into 
ordinary shares. 
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17. The Hybrid Securities will be subject to mandatory conversion into special shares of 
the Beneficiary whenever there is a material breach of the recapitalisation plan or 
they become ineligible to be considered as Core Tier 1 capital. In addition, other 
circumstances may be specified in their term-sheet under which the Hybrid 
Securities would be subject to mandatory conversion into ordinary or special shares. 

18. Any conversion into ordinary or special shares will be done with a discount to 
market prices to be determined by the Portuguese authorities. It will be subject to 
prior authorisation of the Commission in order to ensure compliance with State aid 
rules. 

Legal basis 

19. The legal basis for the scheme is laid down by Law No 63-A/2008 of 24 November 
2008 which establishes the measures to reinforce the financial solidity of credit 
institutions in the framework of the initiative to reinforce the financial soundness and 
to make liquidity available on the financial markets, its subsequent modifications 
including Law No 4/2012 of 11 January 2012 (“the Law”), and the implementing 
order  "Portaria" No 150-A/2012 of 17 May 2012 laying down the procedures 
required to implement the Law  (“the Portaria”). 

 Budget 

20. The budget of the Scheme is EUR 12 billion. 

 
III. POSITION OF PORTUGAL 
21. The Portuguese authorities have notified the Scheme as compatible State aid on the 

basis of Article 107(3)(b) of the Treaty on the Functioning of the European Union 
("TFEU"). 

22. According to the letter of BdP dated 9 May 2012, the Scheme should be approved 
since access to capital markets is currently unavailable for most Portuguese credit 
institutions and that situation does not seem set to change in the short-term. 
Moreover, there exist several regulatory drivers6 and other situations7 which dictate 
that Portuguese credit institutions should increase their current capital levels. 
Accordingly, several Portuguese credit institutions have informed the Portuguese 
authorities of their intention to resort to the Scheme to meet the new capital 
requirements. 

23. Portugal undertakes8 to respect during the duration of the restructuring of the 
Beneficiaries the following commitments with regard to any recapitalisation that 
may be completed under the Scheme: 

a) to submit a restructuring plan in accordance with Commission/Union guidelines 
for each Beneficiary no later than six month from the date of the recapitalisation 
under the Scheme; 

b) to establish a remuneration for Hybrid Securities that shall be, as a minimum, 
8.5% for the first year of the investment of the State and that shall be increased, 

                                                 
6  Aviso of BdP nº 3/2011 requesting Portuguese credit institutions to increase their Core Tier 1 capital levels to 9% as from 

31.12.11 and to 10% as of 31.12.12. Aviso of BdP nº 5/2012 requesting some Portuguese credit institutions to increase their 
Core Tier 1 capital ratio on a consolidated basis by 30 June 2012 to reach the threshold established by the European Banking 
Authority on 8 December 2011. 

7  Capital shortfalls at some Portuguese credit institutions as a result of the transfer of their pension funds to the Portuguese 
Social Security and the special inspection programmes conducted throughout 2011. 

8  Letter of 15 May 2012. 
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thereafter, through annual step-ups in order to reach an average of 9% throughout 
the five-year investment period for the State support;  

c) to impose a dividend ban on the Beneficiaries, unless previously authorised by 
the Commission, except for the adequate remuneration of the State; 

d) to impose a ban on buy backs on hybrid instruments and subordinated debt; 
e) to impose a ban on coupon and interest payments on hybrid instruments and 

subordinated debt, where there is no legal obligation to proceed with such 
payment; 

f) to impose a ban on aggressive commercial strategies; 
g) to impose a ban on the acquisition of equity stakes in other companies, unless 

previously authorised by the Commission; 
h) to inform the European Commission of the terms and conditions of each 

recapitalisation before it is completed; 
i) to report every six months from the date of this decision on the evolution of the 

Scheme. 

IV. ASSESSMENT 

1. Existence of State aid  
24. As set out in Article 107(1) TFEU, any aid granted by a Member State or through 

State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods 
shall, in so far as it affects trade between Member States, be incompatible with the 
internal market. 

25. The Commission considers that the Scheme constitutes State aid within the meaning 
of Article 107(1) TFEU. 

26. In particular, the recapitalisation by the State allows the Beneficiaries to secure 
capital on more favourable terms than would otherwise be possible in the light of the 
prevailing conditions in the financial markets, as is recognised by the BdP. It thereby 
gives an economic advantage to the Beneficiaries. It strengthens their position 
compared to that of their competitors in Portugal and other Member States. It must, 
therefore, be regarded as distorting competition and affecting trade between Member 
States. The advantage is selective since it only benefits the Beneficiaries, and it is 
provided through State resources. 

2. Compatibility 

27. The Commission first notes that Article 107(3)(b) TFEU remains applicable in the 
financial sector by virtue of the 2012 Prolongation Communication9. The 
Commission considers and the BdP confirms10 that exceptional circumstances still 
persist in Portugal and, therefore, recognises the need for the approval of the 
Scheme. 

28. The Commission observes that the high instability on the financial markets arising 
from concerns about sovereign risk continues to have a significant impact on the 
capacity of most Portuguese financial institutions to raise funds without some sort of 
State support. 

                                                 
9  Communication from the Commission on the application, from 1 January 2012, of State aid rules to support measures in 

favour of banks in the context of the financial crisis, OJ C 356, 6.12.2011, p. 7. 
10  Letter of 9 May 2012 
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29. The Commission also notes that the Scheme is part of the measures included in the 
Memorandum of Understanding ("the MOU") signed between the Portuguese 
Government, on the one hand, and the International Monetary Fund, the European 
Commission and the European Central Bank, on the other hand, which foresees 
measures for the banking sector. Furthermore, Aviso n° 3/2011 of the BdP requires 
credit institutions to reach a consolidated basis Core Tier 1 ratio of 9% by 31 
December 2011 and of 10% by 31 December 2012. Moreover, the EBA capital 
exercise of December 2011 requires11 Portuguese banks included in the sample to 
strengthen their capital positions by building up a capital buffer against sovereign 
debt exposures such that the Core Tier 1 capital ratio reaches a level of 9% by 30 
June 2012. 

30. The Commission, therefore, considers that the aforementioned exceptional 
circumstances justify the need for the approval of the Scheme. 

31. The Commission considers that the Scheme could function as a safety net in order to 
allow Portuguese credit institutions to comply with the more demanding solvency 
requirements and at the same time maintain their support for the financing of the 
economy. Given that the time of adoption of the scheme is close to mid-2012, and 
that no changes to the guidelines for recapitalisation schemes are foreseen in 2012, 
the Commission considers that the approval of the Scheme until 31 December 2012 
is appropriate and necessary to remedy the serious disturbance of the Portuguese 
economy. That approach is limited to the particular situation of this scheme in 
Portugal and would only be applied to other notified schemes if the particular 
circumstances warranted such an approach.  

32. The Commission notes that the Scheme is limited in time (until 31 December 2012), 
which will limit the potential distortion of competition. The introduction of the 
Scheme and the budget with resources of up to EUR 12 billion is a response to the 
difficulties with which Portuguese banks have to deal. 

33. In particular, the Commission notes that the Portuguese banking system is currently 
facing severe difficulties as a result of some of its banks being highly leveraged, with 
significantly high loan-to-deposit ratios and an increasing non-performing loan ratio 
derived from a highly indebted economy with weak growth prospects. 

34. The budget of the Scheme, with up to EUR 12 billion as agreed in the MOU, takes 
into account the scale of the new capital requirements, the current economic context 
and the potential needs of Portuguese credit institutions. 

35. The Scheme is in line with the requirements set out in the 2012 Prolongation 
Communication. In particular, that Communication clarifies rules on pricing of 
capital injections by the State.  In addition, the Scheme is in line with the 2011 
Prolongation Communication12, which removed the distinction between sound and 
distressed banks for the purposes of submitting a restructuring plan and requires the 
presentation of a restructuring plan in any event of granting of recapitalisation 
measures. 

36. As to the remuneration for the State, in case of intervention via subscription of 
shares in the Beneficiaries' capital, the Commission notes that the entry price for the 
State in the Scheme will be based upon a discount on market prices of at least 35% 
for non-voting shares and at least 25% for voting shares, and will take account of 
dilution effects. That pricing is in line with the 2012 Prolongation Communication, 

                                                 
11  Aviso of Banco de Portugal nº 5/2012 of 12 January 2012. 
12  Communication from the Commission on the application, from 1 January 2011, of State aid rules to support measures in 

favour of banks in the context of the financial crisis, OJ C 329, 7.12.2010, p. 7. 
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which requires a higher discount in case of shares with limited voting rights. As 
regards exit incentives, the Commission notes that the upside potential of the shares 
subscribed for by the State increases over time and that at the end of the initial five-
year period, all shares subscribed for by the State will acquire full voting rights 
which in some cases may represent a very material dilution of the Beneficiaries' 
shareholders. 

37. In case of capital injections via Hybrid Securities, the average annual remuneration 
of around 9%, which starts at 8.5% for first year and increases over time with step-
ups, encourages Beneficiaries to exit from State intervention and is in line with the 
guidelines of the Commission and the ECB13. Furthermore, an alternative coupon 
satisfaction mechanism applies to the Hybrid Securities pursuant to which unpaid 
interest will be paid in the form of conversion into new ordinary shares. 

38. The Commission takes stock of the commitments presented by Portugal regarding 
the implementation of the Scheme. Portugal commits to submit to the Commission, 
in advance of each capital injection, the details of the transaction, including the term-
sheet. Additionally, individual restructuring plans will be notified within six months 
from the date of the recapitalisation. Portugal will also provide a report on the 
operations of the Scheme every six months from the date of this decision.  

39. In relation to each Beneficiary, Portugal commits to impose: 
a) a remuneration for Hybrid Securities that shall be, as a minimum, 8.5% for the 

first year of the investment of the State and that shall be increased, thereafter, 
through annual step-ups in order to reach an average of 9% throughout the five-
year period for the State support;  

b) a dividend ban on the Beneficiaries, unless previously authorised by the 
Commission, except for the adequate remuneration of the State; 

c) a ban on buying back hybrid instruments and subordinated debt; 
d) a ban on coupon and interest payments on hybrid instruments and subordinated 

debt, where there is no legal obligation to proceed with such payment; 
e) a ban on aggressive commercial strategies; 
f) a ban on the acquisition of equity stakes in other companies, unless previously 

authorised by the Commission. 

40. Further compensatory measure applicable to each Beneficiary during the 
restructuring period will be defined in the context of the approval of the 
Beneficiary's restructuring plan. 

41. As regards the combination of the Scheme with other aid measures, as indicated in 
the Annex to the Restructuring Communication14 any restructuring plan should 
contain all State aid received as individual aid or under a scheme during the 
restructuring period and all such aid needs to be justified as satisfying all criteria 
prescribed by the Restructuring Communication (i.e. return to viability, own 
contribution by the beneficiary and limitation of competition distortion). 
Accordingly, the Commission needs to take a view in its final decision as to whether 
any aid granted during the restructuring period also satisfies the criteria required for 
the authorisation of restructuring aid. To that end, an individual ex ante notification 
is also necessary. 

                                                 
13  ECB Governing Council recommendations on the pricing of recapitalisations of 20 November 2008 
14  Commission Communication on the return to viability and the assessment of restructuring measures in the financial sector in 

the current crisis under the State aid rules, OJ C 195, 19.08.2009, p. 9. 
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42. Furthermore, the Commission recalls that, based on point 16 of the Restructuring 
Communication, should further aid not initially foreseen in a notified restructuring 
plan be necessary for the restoration of viability, it cannot be granted under an 
approved scheme but needs to be subject to individual ex ante notification and any 
such further aid will be taken into account in the Commission’s final decision on that 
bank. 

43. On the basis of the above, the Commission does not object to the notified scheme 
being in place until 31 December 2012. 

V. DECISION 

The Commission concludes that the Scheme is compatible with the internal market. The 
Commission has accordingly decided not to raise objections to the approval of the 
Scheme until 31 December 2012 included. 

The Commission notes that Portugal has exceptionally accepted that the decision be 
adopted in the English language. 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site: 
http://ec.europa.eu/eu_law/state_aids/state_aids_texts_fr.htm. 
 
Your request should be sent by registered letter or fax to: 
 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II, 70 
B-1049 Brussels 
Fax No: +32-2-296 12 42 

 
 
 
 

Yours faithfully, 
For the Commission 

 
 

Joaquín ALMUNIA 
Vice-President 

http://ec.europa.eu/eu_law/state_aids/state_aids_texts_fr.htm
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