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Subject: State aid No SA 31250 (N/2011) - Restructuring of BDZ – Bulgaria 
 
 
Sir/Madam, 
 
The Commission wishes to inform Bulgaria that, having examined the information supplied by 
your authorities on the measures referred to above, it has decided to initiate the formal 
investigation procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union with respect to the above-mentioned notified measure for the restructuring of 
BDZ. 
 

1. PROCEDURE 

(1) On 17 September 2010, Bulgaria notified to the Commission a rescue aid of BGN 248.6 
million (approx. EUR 126 million) in favour of the Bulgarian railway company BDZ 
EAD. The measure was approved by Commission decision of 15 December 2010.1  

(2) Following this rescue aid, and after pre-notification contacts, on 18 May 2011, the 
Bulgarian authorities notified to the Commission restructuring aid in favour of BDZ 

                                                 
1  Commission Decision of 15.12.2010 on State aid N 402/2010 Rescue aid for the Bulgarian State Railways 

EAD (BDZ), OJ C 187 of 28.6.2011, p. 6. 
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Holding EAD as well as the refund of excise duties to BDZ Holding EAD for the use of 
electric traction power. 

(3) Given that the notification did not contain sufficient information for the assessment of the 
measure, an information request was sent to the Bulgarian authorities on 15 July 2011. By 
letter dated 11 August 2011, registered on 12 August 2011, Bulgaria asked for an 
extension of the deadline to reply to the Commission information request.  By letter of 23 
August 2011 the Commission granted the extension of the deadline. Bulgaria submitted 
the information requested on 5 September 2011. The Commission requested additional 
clarifications by letter of 28 September 2011, to which Bulgaria responded by letter of 7 
October 2011, registered on 10 October 2011. On 13 October 2011, Bulgaria withdrew 
the notification as regards the refund of excise duties to BDZ Holding EAD for the use of 
electric traction power. 

(4) Already in 2009, Bulgaria had notified the Public Service Contract for railway passenger 
transport in Bulgaria to the Commission. This notification has been withdrawn 
subsequently, as Bulgaria considered that the Public Service Contract is covered by the 
notification exemption foreseen in Regulation 1370/2007/EC2 (hereinafter: "PSO 
Regulation"). 

2. THE BENEFICIARY 
(5) The beneficiary of the aid measure is the Bulgarian Railway Company BDZ EAD, a fully 

state-owned company, providing passengers and freight railway transport services. 

(6) BDZ EAD was created in 2001, when the Bulgarian National State Railways were split 
into a railway infrastructure company (National Railway Infrastructure Company, 
hereinafter: "NRIC") and a transport service provider (BDZ EAD). In 2007, BDZ EAD 
was reorganised as a holding structure and it set up three subsidiaries active in 
respectively freight transport, passenger transport and traction services. The parent 
company BDZ EAD owned passenger coaches, freight wagons, and locomotives, which 
could be leased by the subsidiaries. The latter were responsible for the maintenance of the 
rolling stock. BDZ EAD was also responsible for servicing debts incurred prior to the 
reorganisation. As this structure turned out to be inefficient, in 2010, the traction services 
were merged into the parent company.   

(7) To date, BDZ EAD (renamed BDZ Holding EAD in 2011, hereinafter "BDZ Holding") is 
the sole owner of two subsidiaries, BDZ Cargo EOOD (hereinafter "BDZ Cargo") and 
BDZ Passenger EOOD (hereinafter "BDZ Passenger"):  

                                                 
2  Regulation (EC) No 1370/2007 of the European Parliament and of the Council of 23 October 2007 on 

public passenger transport services by rail and by road and repealing Council Regulations (EEC) 1191/69 
and 1107/70, OJ L 315 of 3.12.2007, pp. 1-13.  
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(8) BDZ Holding is a joint stock company,3 active in international passenger and freight 
transport services as well as special transports within Bulgaria and abroad. It owns the 
rolling stock and services the debts incurred prior to the 2007 reorganisation. 

(9) BDZ Cargo, a limited liability company, is active in the national freight rail transport 
market, which has been liberalised in 2007. Since then, several new carriers have entered 
the market, competing with BDZ Cargo, which in 2010 held, together with BDZ Holding 
(which was also providing freight transport services in 2010), a market share of 81.1%. 
BDZ Cargo rents locomotives and freight wagons from BDZ Holding and maintains the 
rented rolling stock. 

(10) BDZ Passenger, a limited liability company, is the only provider of national passenger 
transport services in Bulgaria. In 2010, it had a 5.5% share in the overall Bulgarian market 
for passenger transport, whereas road transport had a share of 94.1%. New railway 
operators are supposed to enter the market in the light of the full liberalisation of the 
domestic passenger railway transport market 90% of the passenger transport services are, 
however, not commercially viable and subject of a Public Service Contract between BDZ 
Passenger and Bulgaria since 2010. The contract was signed in 2009 following an open 
tendering procedure and has a duration of 15 years. According to the 2010 income 
statement of BDZ Passenger, the compensation for the Public Service Obligation 
(hereinafter "PSO") amounted to BGN 160 million (approx. EUR 81 million) in 2010. 
BDZ Passenger rents locomotives and passenger coaches from BDZ Holding and 
maintains the rented rolling stock. 

(11) BDZ group to date employs approximately 13 000 people. BDZ Holding has its 
registered office in Sofia, Bulgaria, a region which is eligible for regional aid pursuant to 
Article 107(3)(a) of the TFEU. 

(12) As presented in detail in recital (64)-(67) below, it seems that BDZ group has been facing 
financial difficulties for several years. BDZ group has been loss making since 2008. BDZ 
Holding records financial losses as of 2009 and the two subsidiaries BDZ Cargo and BDZ 
Passenger have been loss making since their creation in the year 2007. Indeed, as further 
explained in recitals (18)-(21), since the end of 2009, BDZ group is under restructuring. 

3. RESCUE AID 
(13) In December 2010, the Commission approved a rescue aid of BGN 248.6 million 

(approximately EUR 126 million) in favour of BDZ Holding.4 Following this decision, 
Bulgaria adopted a law that allowed providing rescue aid to BDZ Holding in the form of a 
loan amounting to BGN 140 million.5 According to that law, this loan should be granted 
by the Bulgarian Development Bank to BDZ Holding, and an agreement between the 

                                                 
3  The capital of the holding amounting to BGN 29 million (EUR 14.5 million) is split into 2.9 million shares, 

with a nominal value BGN 10 (EUR 5) each. 
  
4  See ftn. 1 above. 
 
5  Law on the Provision of Rescue Aid to BDZ Holding, approved by the Council of Ministers of the Republic 

of Bulgaria on 11 February 2011, entered into force on 26 April 2011. 
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Minister of Finance, the Minister of Transport and the Bulgarian Development Bank, 
approved by the Council of Ministers, should regulate the terms and conditions for 
granting and servicing the loan. Such an agreement has been signed, but as of 10 October  
2011, no funds have been disbursed to BDZ Holding. Bulgaria intends to eventually 
disburse rescue aid until the approval of the Restructuring Plan. At this stage, the 
Commission has no indication as to how BDZ Holding could avert filing for bankruptcy 
absent the payment of the rescue aid. It invites the Bulgarian authorities to clarify this 
aspect, in particular in view of excluding that unlawful state aid has been granted. 

4. DESCRIPTION OF THE MEASURES AND THE PROPOSED RESTRUCTURING PLAN 

4.1. The aid measures 

4.1.1. Capital increase 

(14) The restructuring aid shall be granted in the form of a capital increase in BDZ Holding 
amounting to BGN 550 million (approx. EUR 278 million). The funds shall be provided 
in six tranches in the years 2011-2016.  

Table 1: Disbursement of the restructuring aid 
  2011 2012 2013 2014 2015 2016 Total
 capital increase  156 466 133 610 76 266 57 989 73 767 51 902 550 000

 Figures in BGN 1 000 
(15) The capital increase is to be granted to the beneficiary by the State. According to the 

notification, Bulgaria intended to finance this transaction by Development Policy Loans 
from the World Bank that should have been granted within the World Bank's Railway 
Sector Development Policy Loan Program. However, Bulgaria recently suspended the 
procedure for obtaining these loans from the World Bank.  

4.1.2. Refund of excise duties 

(16) In addition, according to the notification, BDZ Holding shall be refunded the excise duties 
that the company paid for the use of electric traction power in 2008, 2009 and 2010 
according to the Excise Duty and Tax Warehouses Act that provides for the refund of 
excise duties paid by licensed railway carriers. The refund to BDZ Holding shall amount 
to overall BGN 1 030 965 (approx. 0.521 million). As this measure is not part of the 
restructuring of BDZ group, Bulgaria withdrew the notification of this measure with letter 
dated 13 October 2011. 

4.1.3. The non-payment of infrastructure charges 

(17) It becomes apparent from the figures presented in the Restructuring Plan (see Table 2 
below) that BDZ Holding has not been paying the totality of the infrastructure charges 
due to NRIC in the course of the past years. 
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4.2. The proposed Restructuring Plan 

(18) Bulgaria notified a “Plan for restructuring and financial stabilisation of Holding BDZ 
EAD for 2011 and Action Plan for the 2010-2016 period” (hereinafter “Restructuring 
Plan”). The notified Restructuring Plan was drawn up for BDZ group, and includes 
accordingly measures for BDZ Holding, BDZ Passenger and BDZ Cargo. The notified 
duration of the restructuring is six years (2011-2016). According to the Restructuring 
Plan, however, restructuring measures have been implemented since the end of the year 
2009.  

(19) The Restructuring Plan identifies the increase of long-term liabilities, the ineffective 
organisational structure of BDZ group, the high costs of the group, in particular for 
salaries and social security contributions, as well as the maladministration of assets (many 
assets are redundant) as main issues to be tackled for returning the company to viability. 
To deal with those issues, the Restructuring Plan includes the following financial and 
other restructuring measures. 

(a) As regards the long-term liabilities, the Restructuring Plan foresees financial 
restructuring, mainly consisting in the reimbursement of long-term liabilities and 
other debts. 

(b) As regards the ineffective organisational structure of BDZ group, several measures 
are foreseen, in particular the setting up of a holding structure. BDZ Holding should 
be the "management centre" for strategic development and control; rolling stock 
currently owned by BDZ Holding should partly be transferred to its subsidiaries, 
partly be sold or discarded.  

(c) Concerning the maladministration of assets, BDZ group intends to overhaul rolling 
stock; redundant rolling stock shall be sold or discarded. Additionally, BDZ group 
intends to invest in new passenger cars and locomotives.  

(d) Concerning BDZ group's cost structure, costs shall be significantly reduced, e.g. by 
making employees redundant (overall, 5 718 employees should be made redundant 
in the period 2009-2014). In order to decrease expenditures, the Restructuring Plan 
also foresees the optimisation of processes and activities as well as an increase in 
energy efficiency. 

(e) As regards revenue, for rail freight transport, a flexible and market-oriented pricing 
policy should be introduced. New routes shall be developed to increase the number 
of tons of freight transported. As regards passenger transport, revenues shall be 
increased by making the use of BDZ Passenger's services more attractive, in 
particular by investing in new rolling stock. The Restructuring Plan also foresees the 
creation and introduction of a passenger ticket issuing and reservation system. 

(20) According to the Restructuring Plan, the proceeds from the capital increase will be mainly 
used for financial restructuring, i.e. the reimbursement of long-term liabilities and other 
debts. Overall, approximately BGN 510 million shall be used for the financial 
restructuring. Only a small part amounting to BGN 40 million is allocated to the financing 
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of the overhaul of locomotives and carriages (for details see Table 2 below). The 
Restructuring Plan does not include information on how the other restructuring measures 
shall be financed. 

Table 2: Allocation of the restructuring aid  
  2011 2012 2013 2014 2015 2016 Total
 Proceeds from cap increase to be used for:                

 - repayment of bank loans  83 839 77 226 60 592 54 670 73 767 51 902 401 998

 - repayment of overdue debt to NRIC  2 627 23 382 15 674 3 319   45 002
 - repayment of overdue debt to suppliers  30 000 33 000 0 0 0 0 63 000
 - financing of overhaul of locomotives and 

carriages  40 000 0 0 0 0 0 40 000

Total funds subject to notification              550 000
 Figures in BGN 1 000 

(21) The Restructuring Plan foresees three different scenarios for the return to viability of the 
BDZ group, the base (or "realistic" scenario), the optimistic and the pessimistic scenario, 
which are a function of the number of passengers and the volume of goods transported. 
Whereas in the realistic and optimistic scenario, BDZ Holding's capital will be increased, 
the pessimistic scenario does not foresee the provision of fresh capital to the BDZ group. 
As can be seen in Table 3 below, BDZ group should become profitable from 2012 
onwards in the realistic scenario. The same is true for the optimistic scenario. The 
negative scenario does not foresee the return to profitability during the restructuring 
period.  

 

Table 3: Sensitivity analysis of the viability of BDZ group under the base, optimistic and pessimistic 
scenario (figures in BGN million):6 

 
Base Scenario 

  

Financial 
figures 2008 2009 2010 2011 2012 2013 2014 2015 2016 

Revenues from 
sales 365 241 226 230 244 253 268 286 309 

Other 
revenues* 47 25 26 18 19 19 19 19 19 

PSO 
Compensation  150 171 160 170 170 170 176 180 183 

Total revenue 412 267 252 248 262 272 287 305 329 
Total cost 476 398 363 339 348 345 352 353 361 
EBITDA -65 -131 -112 -91 -86 -73 -66 -48 -32 
Profit/Loss -9 -69 -47 -1.5 0.5 4 7 16 27 

   
* Other revenues consist of income from external clients and from related legal persons 

                                                 
6 Figures for 2008 and 2009 stem from the final reports of BDZ group; figures for 2010 from the preliminary 

report. 
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Optimistic 
Scenario 

         

Financial 
figures 2008 2009 2010 2011 2012 2013 2014 2015 2016 

Revenues from 
sales 365 241 226 230 245 256 268 289 313 

Other revenue 47 25 26 18 19 19 19 19 19 
PSO 
Compensation  150 171 160 170 170 170 176 180  183 

Total income 412 267 252 248 264 275 287 308 332 
Total cost 476 398 363 339 348 345 352 353 361 
EBITDA -65 -131 -112 -91 -84 -70 -65 -45 -29 
Profit/Loss -9 -69 -47 -1 0.6 5 5 16 26 

 
 
Pessimistic   
Scenario 

         

Financial 
figures 2008 2009 2010 2011 2012 2013 2014 2015 2016 

Revenues from 
sales 365 241 225 214 214 214 214 214 214 

Other revenue  47 25 26 18 19 19 19 19 19 
PSO 
Compensation 150 171 160 170 171 174 182 189  193 

Total income 412 267 252 233 233 233 233 234 234 
Total cost 476 398 363 339 348 345 352 353 361 
EBITDA -65 -131 -112 -106 -115 -112 -119 -119 -127 
Profit/Loss -9 -69 -47 -17 -29 -33 -42 -50 -62 

 

5. COMMENTS OF BULGARIA 

 
(22) Bulgaria is of the view that the capital increase constitutes state aid to BDZ Holding, 

which should be declared compatible with the Internal Market on the basis of the Rescue 
and Restructuring Guidelines.7 In addition, they bring forward that part of the cancellation 
of old debts could be compatible on the basis of the Railway Guidelines.8  

5.1. Beneficiary of the aid 

(23) Bulgaria claims that the beneficiary of the restructuring aid would be only BDZ Holding, 
while BDZ Passenger and BDZ Cargo do not benefit from the measure at stake. 

                                                 
7  Community guidelines on State aid for rescuing and restructuring firms in difficulty, OJ C 244, 1.10.2004, 

p. 2, prolonged in 2009, OJ C 156, 9.7.2009, p. 3. 
 
8  Community Guidelines on State aid for railway undertakings, OJ C 184 of 22.7.2008, p. 13. 
 

http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC1001(01):EN:NOT
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According to Bulgaria, first, the capital will only be increased in BDZ Holding. Second, 
the funds stemming from the capital increase will mainly be used to reimburse old debts 
to banks and suppliers incurred prior to 2007, of which BDZ Holding is the debtor. The 
loans have been taken out primarily for the delivery of new diesel and electric multiple 
units and for the repair and modernisation of freight wagons owned by BDZ Holding and 
have to be repaid by BDZ Holding (for details see Table 3 below). Therefore, BDZ 
Holding is the sole beneficiary of the aid. In addition, Bulgaria states that BDZ Passenger 
has to fulfil its PSO, as laid down in a Public Service Contract in accordance with the 
PSO Regulation. The restructuring measures concerning BDZ Passenger were only 
indicated in the notification for information purposes, as the PSO compensation is not 
subject to the obligation to notify state aid. 

5.2. Compatible restructuring aid 

Eligibility for restructuring aid 

(24) According to Bulgaria, BDZ Holding is a company in difficulty within the meaning of 
Point 10(c) of the Rescue and Restructuring Guidelines, as it fulfils the criteria under 
national law for being subject to collective insolvency proceedings. In addition, Bulgaria 
provides a financial analysis of BDZ group for the years 2007-2010 in the Restructuring 
Plan. 

Rescue aid and restructuring aid amount 

(25) According to Bulgaria, any rescue aid disbursed by Bulgaria to BDZ group would be 
repaid with the funds stemming from the capital increase once the Commission has 
approved the Restructuring Plan for BDZ group. 

Restoration of long-term viability 

(26) Bulgaria maintains that thanks to the restructuring, BDZ group will become viable in the 
future. As described above in recital (21), they provide a sensitivity analysis, including 
three different scenarios for BDZ group. 

Compensatory measures 

(27) According to Bulgaria, in 2010, rail freight transport had a share of approximately 14% in 
the Bulgarian freight transport market. In the market for rail freight transport, BDZ group 
had a market share of 81% (tons of goods transported). BDZ group's main competitors are 
BZK AD with a market share of 16.8% and Bulmarket DM OOD with a market share of 
2.7%. 

(28) As regards rail passenger transport, BDZ group is so far the only provider in Bulgaria. In 
2010, it had a 5.5% share in the Bulgarian market for passenger transport, whereas road 
transport had a share of 94.1%. BDZ group's strongest competitors are bus companies, 
who offer more frequent services although at higher prices than those for railway 
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transport. In international passenger transport, BDZ is competing with both bus and air 
carriers. 

(29) According to Bulgaria, BDZ Cargo will be privatised in the future. Indeed, the board of 
directors of BDZ Holding adopted a decision on the privatisation of BDZ Cargo on 29 
July 2011. In order to speed up the procedure, BDZ group's representatives talked with the 
Privatisation and Post-Privatisation Control Agency, who will implement the privatisation 
of BDZ after the decision of the board of directors of BDZ Holding and after co-
ordination with the Ministry of Transport. Target date for the privatisation is the year 
2013. In the view of Bulgaria, this privatisation could be counted as compensatory 
measure for the restructuring aid to BDZ group.  

(30) As regards the capacity of the BDZ group, Bulgaria states that currently, about 40% of the 
freight wagons and 30% of the locomotives are in service. The assets which are not in 
service could be sold. Overall, Bulgaria is of the opinion that the rolling stock as a whole 
does not give a competitive advantage to BDZ group as most of it is old. Finally, the 
rolling stock for passenger services has been rented out by BDZ Holding to BDZ 
Passenger as it is needed for compliance of BDZ Passenger with the Public Service 
Contract concluded between BDZ Passenger and Bulgaria, and has no impact on 
competition in the passenger transport service. 

Own contribution             

(31) The Restructuring Plan includes two alternatives for own contribution by the BDZ group 
to the restructuring. The alternatives differ in the measures proposed as own contribution 
and also in the estimates of potential proceeds stemming from such measures. Bulgaria 
does not express preferences as regards the choice of alternatives.  

(a) According to the first alternative, the own contribution provided by BDZ would 
stem from the sale of BDZ Cargo (scheduled for 2013; estimated sales proceed BGN 
328 million), the sale of assets in the period 2010-2014 (estimated sales proceed 
BGN 47 million) and reduced interest costs in the year 2016, stemming from the 
difference of interest charged for the Development Policy Loans granted by the 
World Bank and an offer that BDZ had from a private bank (interest rate for World 
Bank loan: 4.16%; interest rate for private bank loan: 8%; difference: BGN 176 
million); overall, the own contribution would be 50% of total funds used for 
restructuring.  

(b) According to the second alternative, the own contribution provided by BDZ would 
amount to 64% of the restructuring costs and would stem from the sale of BDZ 
Cargo (scheduled for 2013; estimated sales proceed BGN 325 million), the sale of 
assets in the period 2010-2014 (estimated sales proceed BGN 35 million) and funds 
from the World Bank in the years 2011-2013 (BGN 470 million). 

(32) As regards the funds stemming from the World Bank, Bulgaria recently suspended the 
procedure for obtaining the Development Policy Loans from the World Bank. To date, 
Bulgaria has not proposed an updated scenario for own contribution taking the potential 
absence of World Bank financing into account. 
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(33) Concerning the future privatisation of BDZ Cargo, as described above in recital (29), 
Bulgaria intends to privatise BDZ Cargo by 2013. They estimate the book value of BDZ 
Cargo to be BGN 328 million in the year 2013 (based on the estimated book value of 
BDZ Cargo before its final restructuring). In June 2011, the book value of BDZ Cargo 
amounted to approximately BGN 238 million. 

(34) As regards the sale of assets, the sales proceeds vary from one variant to the other, as they 
depend on whether there will be a buyer for the assets or whether the assets will be sold 
for scrap. 

(35) In its latest submission, Bulgaria presents another scenario for the own contribution, 
according to which, the own contribution would amount to approx. BGN 685 million, i.e. 
55% of the restructuring costs. BDZ group would reimburse loans amounting to 
approximately BGN 128 million with own funds; they would invest approximately BGN 
469 million in the overhaul of wagons and locomotives. The proceeds from sale of assets 
would amount to BGN 35 million in the period 2010-2014; another part of BDZ group's 
contribution should stem from savings of funds for personnel in the years 2010-2014 
(approximately BGN 31 million) and the compensation for redundant workers that would 
be paid by BDZ Holding (approximately BGN 21 million). For details see Table 4 below. 

 Table 4: Restructuring aid and costs 

  2010 2011 2012 2013 2014 2015 2016 Total
        

Reimbursement of loans (BDZ Holding)  

                  Principal 37 883 37 456 0 0 0 0 0 75 339

                  Interest 17 599 10 926 8 639 7 219 5 409 2 923 2 923 52 715

Investments  for repair of wagons and locomotives  16 335 43 101 82 000 82 000 82 000 82 000 82 000 469 436

Sale of assets 1 421 13 387 8 000 7 000 5 000 34 080

Savings of funds for personnel  14 221 8 762 1 237 6 799  31 019

Compensation for redundant workers 7 332 5 000 5 000 2 000 2 000 21 332

Contribution of BDZ Holding               684 649
 Figures in BGN 1 000 

 

"One time, last time" principle 

(36) According to Bulgaria, BDZ group has in principle not received any restructuring aid in 
the past. Aid was, however, provided to BDZ group prior to the accession of Bulgaria to 
the EU in 2007, when the Bulgarian Commission on the Protection of Competition issued 
on 14 April 2005 a decision authorising public support for BDZ EAD, pursuant to Article 
7 of the Bulgarian State Aid Act. According to the Bulgarian authorities, such aid would 
not qualify as restructuring aid in the meaning of the Rescue and Restructuring 
Guidelines. 
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(37) As regards the non-payment of corporate income tax by BDZ Holding and BDZ group, in 
years when they were still profit making, Bulgaria argues that the companies have carried 
forward losses from the past according to Bulgarian corporate income tax law. Such 
losses could be deducted from the profit in future years, reducing or eliminating hence the 
corporate income tax to be paid. Concerning refunds of tax to BDZ Holding and BDZ 
group in the past, they argue that the State had to reimburse to the companies VAT unduly 
paid by them for operating costs that were subject to PSO.  

 
5.3. Compatible aid according to Section 4 of the Railway Guidelines  

(38) According to Bulgaria, the notified measure, in so far as it relates to the cancellation of 
debts, could be considered compatible according to Section 4 of the Railway Guidelines. 
The company's outstanding debts as of 31 December 2006, i.e. prior to Bulgaria's 
accession, amounted to approximately BGN 354 million. In this context, Bulgaria 
provides a table on the loans taken out by BDZ group prior to accession (see Table 5 
below). The loans granted by the EBRD and the IBRD are covered by state guarantees. 

Table 5: Loans taken out by BDZ group prior to accession  

Creditor 
Date of 
conclusion Maturity 

Amount of the 
loan (in BGN) 

Outstanding until 
maturity of the loan 
(BGN) in May 2011 

Purpose of the loan 

EBRD*  17.11.1995 10.10.2010 26 457 456 4 817 779 
Recycling of passenger carriages, 
establishment of a workshop and 
construction of a locomotive depot 
halls 

IBRD 8.11.1995 15.6.2015 114 037 55 980 Revitalisation project for railway 
transport 

IBRD 8.11.1995 15.6.2015 12 671 200 5 936 717 Revitalisation project for railway 
transport 

Bulbank 26.4.2002 n.a. 5 000 000 1 000 000 n.a. 

Eurobank EFG 
Bulgaria 11.3.2004 19.5.2010 58 674 900 5 867 490 

Repair of freight wagons, repayment 
of overdue debt to NRIC, delivery of 
diesel multiple units 

KfW 
Bankengruppe 11.6.2005 30.12.2017 241 349 422 205 147 008 Purchase of electric multiple units, 

construction of depot hall 
KfW 
Bankengruppe 11.6.2005 30.12.2013 38 568 967 28 926 726 Purchase of electric multiple units, 

construction of depot hall 
EUROFIMA 1 15.9.2005 6.3.2015 19 558 300 19 558 300 Purchase of rolling stock 

  
*EBRD is the European Bank for Reconstruction and Development; IBRD is the International Bank for Reconstruction and Development 

6. ASSESSMENT 

(39) The Commission will first set out the scope of the current opening decision and will then 
examine whether the respective measures constitute state aid in the meaning of Article 
107(1) TFEU, and consequently, whether such aid might be compatible with the Internal 
Market.  

6.1. Scope of the present decision 

(40) It is noted that the notified restructuring aid consisting of a capital increase in BDZ 
Holding clearly falls in the scope of the present decision. In addition, during the 
preliminary examination, Bulgaria informed the Commission that VAT has been 
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reimbursed to BDZ group, a measure that shall also be preliminarily examined in the 
present decision. Finally, although not formally notified, also the potential non-payment 
by BDZ of overdue debts towards NRIC falls in the scope of the present decision. 

(41) Concerning the refund of excise duties to BDZ Holding by Bulgaria, the Commission 
notes that Bulgaria has withdrawn the notification of this measure, as described above in 
recital (16). According to Article 8 of the Procedural Regulation,9 a Member State can 
withdraw the notification in due time before the Commission has taken a decision. In light 
of Bulgaria's withdrawal, the refund of excise duties to BDZ Holding shall not fall in the 
scope of the present decision. The Commission would nevertheless like to remind 
Bulgaria that it should ensure compliance with the EU state aid rules, in particular with 
regards to the notification and stand-still obligation pursuant to Article 108 (3) TFEU.   

(42) As regards the Public Service Contract between BDZ Passenger and Bulgaria, signed in 
the year 2009, the Commission notes that Bulgaria notified this contract to the 
Commission already in the year 2009.10 After a preliminary examination of the Public 
Service Contract provided by Bulgaria, the Commission services sent a letter to Bulgaria 
stating that on the basis of the elements provided by Bulgaria, the requirements of the 
PSO Regulation were met. Due to the notification exemption included in Article 9(1) of 
the PSO Regulation, Bulgaria withdrew the notification. In light of this, the Public 
Service Contract will not be in the scope of the present decision either. The Commission 
reminds Bulgaria that it is the duty of the Member State to ensure compliance with the 
conditions for the notification exemption.  

6.2. Existence of state aid 

(43) Article 107(1) TFEU stipulates that any aid granted by a Member State or through state 
resources in any form whatsoever, which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods and affects trade among 
Member States is incompatible with the Internal Market. It follows that, for a state 
measure to be qualified as state aid within the meaning of Article 107(1) TFEU, four 
cumulative criteria should be met: use of state resources; selective advantage to the 
beneficiary; and (potential) distorting effects on competition and intra-EU trade.  

6.2.1. Capital increase 

State resources 

(44) The capital increase will be financed by the national budget of Bulgaria and will be 
granted by the central authorities of this Member State. Therefore, it stems from state 
resources and is imputable to the State. 

                                                 
 
9 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for application of 

Article 93 of the Treaty , OJ L 83, 27.3.1999, p. 1. 
 
10  State aid case N 533/2009. 
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Selective advantage to the beneficiary 

(45) To be considered state aid, a measure must be specific or selective in that it favours only 
certain undertakings or the production of certain goods.  

(46) Article 107(1) TFEU refers to the concept of undertaking in defining the beneficiary of 
the aid. As confirmed by the Union Courts, an undertaking for the purposes of that 
provision does not have to be a single legal entity, but may encompass a group of 
companies.11 The key criterion in determining whether there is an undertaking within the 
meaning of that provision is whether an "economic unit" is involved. An economic unit 
may be composed of several legal persons. In the present case, BZD Holding is the legal 
entity which is the beneficiary of the capital increase and Bulgaria maintains that BDZ 
Holding therefore is the sole beneficiary (see above recital (23)). However, several 
elements indicate that the relevant undertaking is not confined to the legal person of BDZ 
Holding alone. 

(47) First, in terms of ownership relations, it has to be noted that BDZ Holding holds 100% of 
the shares in both its subsidiaries, i.e. BDZ Passenger and BDZ Cargo. BDZ Holding 
therefore controls all business activities of BDZ Passenger and BDZ Cargo. Indeed, 
according to the Restructuring Plan, BDZ Holding shall formulate the common 
management policy line and targets for the group.  

(48) Second, in terms of purpose of the aid provided, part of the aid shall be used to finance the 
overhaul of locomotives and carriages (see above Table 5). While after the 2007 
reorganisation, BDZ Holding owned the rolling stock and rented it out to BDZ Cargo and 
BDZ Passenger, according to the Restructuring Plan, the rolling stock was transferred to 
the subsidiaries BDZ Cargo and BDZ Passenger in April 2011. Therefore, aid granted for 
investment in rolling stock might also benefit BDZ Cargo and BDZ Passenger. Further, 
the biggest part of the aid is allocated to the reimbursement of old bank loans. While BDZ 
Holding and not its subsidiaries is the debtor of these loans, the Commission notes that the 
old bank loans were taken out prior to 2007, i.e. prior to the establishment of BDZ Cargo 
and BDZ Passenger. The main purpose of the loans was the purchase and repair of 
locomotives, freight wagons and passenger coaches, i.e. assets used by both BDZ Cargo 
and BDZ Passenger. As the rolling stock was transferred to the subsidiaries BDZ Cargo 
and BDZ Passenger in April 2011, these companies might indirectly benefit from the 
reimbursement of the old loans.  

(49) Bulgaria's claim that only BDZ Holding would benefit is also contradicted in the 
notification, where Bulgaria claims that the proceeds from the future sales of BDZ Cargo 
should count as own contribution to the restructuring. Finally, the Restructuring Plan, 
which will be financed with the notified measure, foresees restructuring measures for the 
entire BDZ group and not only BDZ Holding. 

(50) In light of the arguments set out above, it is concluded that the entire BDZ group must be 
regarded as beneficiary of the capital increase. The measure will be granted to one 

                                                 
11  See ECJ 323/82 Intermills/Commission [1984] ECR 3809, paras. 11 et seq.  
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specific undertaking and will allow the beneficiary to have access to liquidity. Therefore, 
it is concluded that the measure provides a selective advantage to BDZ group.  

Distortion of competition 

(51) The Commission has analysed whether the measure distorts or threatens to distort 
competition.  

(52) In this respect, the Commission first observes that Bulgaria has opened the market for rail 
freight transport in 2002 to other domestic operators (i.e. operators established in 
Bulgaria). The EU rail freight market was first opened to competition on 15 March 2003 
on the trans-European rail freight network with the first railway package.12 The second 
railway package liberalised all international freight transport on 1 January 2006, and 
national rail freight from 1 January 2007.13 However, several EU Member States had 
unilaterally liberalised their national markets prior to that date. 

(53) With regards to passenger transport, as from 1 January 2010, the third railway package 
opened the market for international passenger transport. While this only concerns 
international services, it does include the cabotage on these lines.14 At any rate, as 

                                                 
12  Directive 2001/12/EC of the European Parliament and of the Council of 26 February 2001 amending 

Council Directive 91/440/EEC on the development of the Community's railways, OJ L 75 
of 15.3.2001, p. 1., Directive 2001/13/EC of the European Parliament and of the Council of 26 February 
2001 amending Council Directive 95/18/EC on the licensing of railway undertakings, OJ L 75 
of 15.3.2001, p. 26, Directive 2001/14/EC of the European Parliament and of the Council of 26 February 
2001 on the allocation of railway infrastructure capacity and the levying of charges for the use of railway 
infrastructure and safety certification, OJ L 75 of 15.3.2001, p. 29, Directive as last amended by Directive 
2007/58/EC, OJ L 315 of 3.12.2007, p. 44. 

 
13  Regulation (EC) No 881/2004 of the European Parliament and of the Council of 29 April 2004 establishing 

a European Railway Agency, OJ L 164 of 30.4.2004, p. 1, Directive 2004/49/EC of the European 
Parliament and of the Council of 29 April 2004 on safety on the Community's railways and amending 
Council Directive 95/18/EC on the licensing of railway undertakings and Directive 2001/14/EC on the 
allocation of railway infrastructure capacity and the levying of charges for the use of railway infrastructure 
and safety certification, OJ L 164 of 30.4.2004, p. 44, Directive 2004/50/EC of the European Parliament 
and of the Council of 29 April 2004 amending Council Directive 96/48/EC on the interoperability of the 
trans-European high-speed rail system and Directive 2001/16/EC of the European Parliament and of the 
Council on the interoperability of the trans-European conventional rail system, OJ L 164 of 30.4.2004, 
p. 114 and Directive 2004/51/EC of the European Parliament and of the Council of 29 April 2004 amending 
Council Directive 91/440/EEC on the development of the Community's railways, OJ L 164 of 30.4.2004, 
p. 164. 

 
14  A third package was adopted in 2007 comprising Regulation (EC) No 1370/2007 of the European 

Parliament and of the Council of 23 October 2007 on public passenger transport services by rail and by 
road and repealing Council Regulations (EEC) No 1191/69 and (EEC) No 1107/70, OJ L 315 
of 3.12.2007, p. 1, Regulation (EC) No 1371/2007 of the European Parliament and of the Council of 23 
October 2007 on rail passengers' rights and obligations, OJ L 315 of 3.12.2007, p. 14, Directive 
2007/58/EC of the European Parliament and of the Council of 23 October 2007 amending Council 
Directive 91/440/EEC on the development of the Communities railways, and Directive 2001/14/EC on the 
allocation of railway infrastructure capacity and the levying of charges for the use of railway 
infrastructure, OJ L 315 of 3.12.2007, p. 44 and Directive 2007/59/EC of the European Parliament and of 
the Council of 23 October 2007 on the certification of train drivers operating locomotives and trains on the 
railway system in the Community, OJ L 315 of 3.12.2007, p. 51. 
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established by the Court in the Altmark Trans judgment, the fact that a transport company 
is active only in one Member State does not exclude the possibility of aid having 
distorting effects on intra-EU trade. In this respect, it must be noted that since 1995 
several countries have opened unilaterally their rail passenger transport. In this respect, 
any advantage granted to a rail transport company in one Member State may reduce the 
possibility for a competitor from another Member State to trade on this geographic 
market.15 

(54) Furthermore, in principle, both rail freight and rail passenger transports are in competition 
with the other modes of transport, in particular by road, but on certain routes also by 
airplane and by inland waterway and short-sea shipping.  

(55) The Commission therefore concludes that the measure distorts or threatens to distort 
competition in the Internal Market. 

Affect on trade 

(56) When aid granted by a Member State strengthens the position of an undertaking compared 
to other undertakings competing in intra-Union trade, the latter must be regarded as 
affected by that aid.16 It is sufficient that the recipient of the aid competes with other 
undertakings on markets open to competition.17 In the present case, the beneficiary is in 
competition with other undertakings providing transport services in the EU, as shown 
above in recitals (51)-(55). Therefore, the measure under scrutiny is liable to affect EU 
trade. 

Conclusion on the existence of aid 

(57) In light of the above, the Commission considers that the capital increase in favour of BDZ 
group constitutes state aid pursuant to Article 107(1) TFEU. 

6.2.2. Reimbursement of VAT 

(58) According to the information provided by Bulgaria during the preliminary investigation, 
Bulgaria reimbursed VAT to BDZ group in the past. It is unclear at this stage whether the 
VAT reimbursements were in compliance with the VAT Directives.18 The Commission 
notes that the reimbursement of VAT that would not be in compliance with the VAT 
Directives could potentially involve state aid. According to case law, the concept of aid 

                                                                                                                                                              
 
15  Case C 280/00 Altmark Trans and Regierungspräsidium Magdenburg [2003] ECR I-7747, paras. 77-81. 
 
16  See, in particular, Case 730/79 Philip Morris v Commission [1980] ECR 2671, para. 11; Case C-53/00 

Ferring [2001] ECR I-9067, para. 21; Case C-372/97 Italy v Commission [2004] ECR I-3679, para. 44. 
 
17  Case T-214/95 Het Vlaamse Gewest v Commission [1998] ECR II-717. 
 
18  See Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ L 

347, 11.12.2006, p. 1, and its successive amendments, available at http://europa.eu/legislation_summaries/ 
taxation/l31057_en.htm.   

 

http://europa.eu/legislation_summaries/ taxation/l31057_en.htm
http://europa.eu/legislation_summaries/ taxation/l31057_en.htm
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embraces not only positive benefits, but also measures which, in various forms, mitigate 
the charges which are normally included in the budget of an undertaking.19 At this stage, 
according to the information available, it seems that indeed the reimbursement of VAT to 
BDZ group might have given a selective advantage to BDZ. Further, the measure stems 
from state resources, is imputable to the state, and might distort competition and affect EU 
trade. In light of this, the Commission intends to further investigate this measure and 
invites Bulgaria to provide information on the legal basis according to which the VAT 
reimbursement was granted and its rationale. 

6.2.3. Overdue debts towards NRIC 

(59) According to the information provided by Bulgaria in the notification (see Table 2 
above), BDZ Holding has overdue debts towards NRIC amounting to approx. BGN 45 
million. Bulgaria did not clarify so far the origin and evolution of these debts, i.e. from 
when the debts were stemming and how they were treated so far. At this stage, the 
Commission notes that the non-enforcement of the debts could potentially involve state 
aid. According to jurisprudence, the non-enforcement of public liabilities might involve 
state aid if the measures in question are more generous than those which a hypothetical 
private creditor in the same position would have granted.20 In light of these principles, the 
Commission invites Bulgaria to provide information whether and how NRIC has tried to 
enforce the outstanding debts in the past and whether and how NRIC intends to do so in 
the future. 

6.3. Compatibility of the aid 

(60) State aid measures to land transport companies can be considered compatible on the basis 
of the exceptions laid down in Articles 93, 107(2) and 107(3) TFEU. 

(61) In this context, it must be noted that the burden of proof of the compatibility of aid with 
the Internal Market, by way of derogation from Article 107(1) TFEU is borne principally 
by the Member State concerned, which must show that the conditions for that derogation 
are satisfied.21 

(62) At this stage, the Commission will focus on the preliminarily assessment of the 
compatibility of the capital increase with Article 107(3)(c) TFEU and the Rescue and 
Restructuring Guidelines as well as Section 4 of the Railway Guidelines. However, the 
Commission reminds that the potential compatibility of the refund of VAT to BDZ group 
and the non-payment of overdue debts towards NRIC shall also be within the scope of this 
Decision to the extent that it shall be established in the course of the formal investigation 
procedure that these measures do involve state aid within the meaning of Article 107(1) 
TFEU. 

                                                 
19  Case C-182/03 and C-217/03, Belgium/Commission [2006] ECR I-5479, paras. 86-87. 
 
20  E.g. Case C-256/97, Déménagements-Manutention Transport SA (DMT) [1999] ECR I-3913, paras. 25-28. 
 
21  E.g. Case T-68/03, Olympiaki Aeroporia Ypiresies AE v Commission [2007] ECR II-02911, paras. 34-37. 
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6.3.1. Rescue and Restructuring Guidelines 

Eligibility 

(63) According to Point 33 of the Rescue and Restructuring Guidelines, only companies in 
difficulty are eligible for rescue and restructuring aid.  

(64) According to the information submitted by Bulgaria, BDZ Holding fulfils the criteria 
under national law for being subject to collective insolvency proceedings and it can be 
considered a company in difficulty pursuant to Point 10(c) of the Rescue and 
Restructuring Guidelines. Whereas this might be correct, in the case at hand it has to be 
assessed, whether the entire BDZ group is eligible for restructuring aid, as the 
Commission considers that the undertaking benefitting from the measure consists not only 
of BDZ Holding, but the entire BDZ group (see recitals (45)-(50) above).  

(65) Point 10(a) of the Rescue and Restructuring Guidelines stipulates that a company is in 
difficulty when “more than half of its registered capital has disappeared and more than 
one quarter of that capital has been lost over the preceding 12 months”.  According to the 
balance sheet of BDZ, the registered capital remained the same in the years 2008-2010 
and BDZ group's losses were still absorbed by the reserves of the company. Therefore, 
Point 10(a) seems not to be met. As regards Point 10(c) of the Rescue and Restructuring 
Guidelines, the Commission has doubts whether this criterion is met. 

(66) In any event, according to Point 11 of the Rescue and Restructuring Guidelines, even 
when none of the circumstances set out in Point 10 are present, a firm may still be 
considered to be in difficulties, in particular where the usual signs of a firm being in 
difficulty are present. As can be seen in Table 6 below, the turnover of BDZ group has 
been diminishing since 2008. Whereas the group was profitable in 2007 (due to the sale of 
assets), in the years 2008-2010 it has been loss making. According to the Bulgarian 
authorities, the company is facing a liquidity crisis. Indeed, free cash flow decreased from 
approximately BGN 100 million in 2007 to approximately BGN 18 million in 2009. The 
increase in long-term liabilities also led to an increase in interest payment. Therefore, it 
seems that BDZ group is a company in difficulty in the meaning of Point 11 of the Rescue 
and Restructuring Guidelines. 

Table 6: Key financial indicators for BDZ group  
 2007 2008 2009 2010 (preliminary) 

Revenue  391 711 411 787 266 633 251 744 

EBIT -128 948 -128 132 - 217 452 -190 948 

Net profit/losses 39 626 -8 646 -68 799 -47 360 

Free cash flow 90 993 n.a. 17 590 n.a. 

Long term liabilities 324 261 527 013 483 549 387 275 

Amount of interest payable 20 945 n.a. 24 424 n.a. 

Figures in BGN 1 000 
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(67) In light of the above, the Commission is of the view that not only BDZ Holding, but the 
whole BDZ group can be considered at least since 2009 as a company in difficulty in the 
meaning of the Rescue and Restructuring Guidelines and is therefore eligible for 
restructuring aid. 

Restoration of long-term viability 

(68) According to Points 34 and 35 of the Rescue and Restructuring Guidelines, restructuring 
aid is linked to a viable Restructuring Plan, restoring the long-term viability of the firm 
within a reasonable timescale and on the basis of realistic assumptions as to future 
operating conditions.  

(69) Whereas Bulgaria has submitted a Restructuring Plan for BDZ group, the Commission 
has doubts whether this plan meets the above conditions. In particular, the Commission 
doubts that the Restructuring Plan is sufficiently solid so as to restore the long-term 
viability of BDZ.  

(70) First, it seems that the Restructuring Plan relies on key assumptions, particularly a quick 
return to growth of the Bulgarian economy, which might be too optimistic. Second, the 
market share forecasts for both BDZ Cargo and BDZ Passenger seem not to be based on 
generally acknowledged market data. Third, some of the assumptions of the Restructuring 
Plan seem to be outdated at this stage. In particular, assumptions for the development of 
GDP Development, the harmonised index of consumer prices, the prices for electricity 
and heating as well as the prices for fuels, rely on forecasts for the period 2010-2014. At 
least for the year 2010, actual data should be already available and used for the 
Restructuring Plan. Fourth, the viability calculations appear not to take into account that 
the BDZ group shall receive restructuring aid until the year 2016. Fifth, the restructuring 
plan lacks a proper sensitivity analysis. In particular, in the pessimistic scenario, despite a 
favourable presentation of the data, the company remains loss making throughout the 
restructuring. Sixth, according to the Restructuring Plan, despite the restructuring aid, 
there will still be a lack of financial resources for the renewal, modernisation and 
maintenance of the rolling stock of BDZ group. Most of the restructuring aid will be used 
to reimburse old debt and it is unclear, how the other restructuring measures proposed will 
be financed. Finally, the Restructuring Plan did not include a proper market survey, as 
foreseen in Point 35 of the Rescue and Restructuring Guidelines. Finally, the Commission 
also notes that the Restructuring Plan, in the pessimistic scenario, foresees higher 
payments under the PSO contracts than the optimistic and the baseline scenario. Such 
higher payments in case of bad performance appear not to be in line with the PSO 
Regulation. The Commission therefore invites Bulgaria to clarify this point. 

Rescue aid and restructuring aid amount 

(71) Bulgaria claims that the rescue aid disbursed to BDZ Holding until the approval of the 
Restructuring Plan by the Commission shall be reimbursed with the restructuring aid (see 
recital (25) above). So far, Bulgaria has not disbursed any rescue aid to BDZ group, but 
they seem to intend to disburse such aid until the approval of the Restructuring Plan.  The 
Commission notes that according to the Restructuring Plan, the entire amount of the 
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restructuring aid is already allocated to other purposes than the reimbursement of 
eventually disbursed rescue aid (see Table 4 above). At this stage, the Commission 
cannot take a view on the question whether the amount of restructuring aid might have 
eventually to be increased by the amount disbursed as rescue aid, as the information 
Bulgaria provided in that regard was not conclusive. 

Compensatory measures  

(72) According to Points 38 to 42 of the Rescue and Restructuring Guidelines, restructuring 
must be accompanied by compensatory measures in proportion to the distortive effects of 
the aid and, in particular, to the size and the relative importance of the beneficiary firm on 
its market.  

(73) According to Bulgaria, the share of BDZ group in the Bulgarian passenger transport 
market amounted to 5.5% in the year 2010. In the freight transport market, BDZ group 
had a share of 11.3% in 2010. However, at this stage, it still needs to be further explored 
whether the Bulgarian authorities defined well the relevant markets and whether they 
estimated well the size and relative importance of BDZ group on the relevant markets. 
The Commission also invites third parties to provide their assessment of the relevant 
markets. 

(74) As regards the reduction of capacity by way of selling rolling stock that is not in service, 
it seems that the sales of redundant rolling stock cannot be taken into account as 
compensatory measure, as such a sales has no effect on competition. Furthermore, in the 
light of the age and the fact that the rolling stock is no longer in use, the Commission also 
wonders whether the sale of this rolling stock is not necessary to restore viability, in 
which case it also would not qualify as compensatory measure. In addition, Bulgaria itself 
argues that the rolling stock does not give a competitive advantage to BDZ group in light 
of its unattractiveness for competitors. Further, Bulgaria has not explained why, in its 
view, the future privatisation of BDZ Cargo could be qualified as compensatory measure 
for the purposes of Point 40 of the Rescue and Restructuring Guidelines. Bulgaria has not 
provided so far evidence to substantiate that this measure would be sufficient to 
compensate for the potential distorting impact of the restructuring aid that might 
eventually be involved in the operation. 

(75) So far, Bulgaria has not considered other compensatory measures, such as the closure or 
handing over of lines covered by the PSO contract to competitors or other market-opening 
measures. 

Own contribution 

(76) According to Points 43 to 45 Rescue and Restructuring Guidelines, aid beneficiaries are 
expected to make a significant contribution to the Restructuring Plan from their own 
resources, including the sale of assets that are not essential to the firm's survival, or 
through external financing on market conditions. External financing in particular would 
be a sign that the markets believe in the feasibility of the Restructuring Plan. No matter of 
its form, the own contribution must be real, i.e., actual, excluding all future expected 
profits such as cash flow, and must be as high as possible. 
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(77) The Commission will normally consider the following contributions to the restructuring to 
be appropriate: at least 25 % of the overall cost of the restructuring operation in the case 
of small enterprises, at least 40 % for medium-sized enterprises, and at least 50 % for 
large firms. In exceptional circumstances and in cases of particular hardship, which must 
be demonstrated by the Member State, the Commission may accept a lower 
contribution.22 

(78) In relation to own contribution, Bulgaria has provided different scenarios. In those 
scenarios, Bulgaria proposes as own contribution the privatisation of BDZ Cargo, the 
sales of assets, reduced interest costs, funds attracted from the World Bank, and saving of 
funds for employees. 

(79) First, the Commission notes that Bulgaria recently suspended the procedure for obtaining 
the Development Policy Loans from the World Bank. Even if the World Bank and 
Bulgaria continued the procedures and the World Bank finally granted the Development 
Policy Loans, it is doubtful that funds attracted from the World Bank could be acceptable 
own contributions under Point 43 of the Guidelines. The Commission notes that the 
Development Policy Loans would not be granted to BDZ group, but to Bulgaria. 
Therefore, these attracted funds could not be seen as a contribution from the own 
resources of the beneficiary according to Point 43 of the Rescue and Restructuring 
Guidelines. By the same token, the hypothetical reduction of interest costs due to the 
lower interest cost that the World Bank charges to Bulgaria could not count as own 
contribution. Payroll reductions as well as future saving on costs for social security seem 
to be necessary restructuring measures rather than an own contribution. As regards the 
sales of assets, at this stage, Bulgaria has not provided clear information on the potential 
proceeds. Figures provided so far range between BGN 34 and 47 million. In this context, 
the Commission would like to draw Bulgaria's attention to Point 43 of the Guidelines, 
according to which an own contribution has to be "actual and real". As regards the sales of 
assets, in order to count as an own contribution, ideally, the sales contract should already 
be closed. In absence of a closed sales contract, at least, an independent expert estimate of 
the value of the assets shall be provided.  Finally, at this stage, it is unclear how much 
private funding could be provided through the privatisation of BDZ Cargo. The estimate 
of the future sales proceeds provided by Bulgaria was based on the future book value of 
the assets of BDZ Cargo and not substantiated by any evidence. It is to be noted that, for 
the sales of a subsidiary to count as an own contribution that is "actual and real" within 
the meaning of Point 43 of the Guidelines, as a general rule, a signed sales contract shall 
be provided.  

(80) Finally, the Commission notes that Bulgaria seems to consider as own contribution the 
reimbursement of loans, the investment in repair of wagons and locomotives and the 
compensation for redundant workers, all to be undertaken by BDZ Holding. So far, 
Bulgaria has not provided information how BDZ Holding will obtain the funds necessary 
for these measures and if these funds fulfil the requirement of own contribution. 

                                                 
22  See, e.g., Commission Decision of 14.12.2010 in State aid case C 8/2010 Restructuring aid to Varvaressos, 

not yet published, and  Commission Decision of 22 July 2009 on State aid C 18/05 Restructuring aid to 
Stocznia Gdańsk, OJ L 21 of 26.03.2010, p. 19.    

 



21 
 

(81) The Commission finally observes that most of the restructuring aid has the objective of 
paying back debt owned to different banks. According to the information available, this 
debt – with the exception of loans from the EBRD and the IBRD – not covered by state 
guarantees. Therefore, in the event of bankruptcy, the creditor banks risk a partial or total 
loss on these loans. If the creditor banks would decide to renegotiate their repayment 
terms with BDZ group or to write off part of their loans, this could also be taken into 
account as own contribution. Similarly, the Commission notes that BDZ group has non-
controlling participations in other profitable companies, and the sale of those 
participations could also be taken into account as own contribution.  

"One time, last time" principle          

(82) According to the "one time, last time" principle, laid down in Points 72-77 of the Rescue 
and Restructuring Guidelines, a company that has received rescue and restructuring aid in 
the past ten years, is not eligible for rescue or restructuring aid. 

(83) In this regard, the Commission notes that the Bulgarian Commission on the Protection of 
Competition issued on 14 April 2005 a decision authorising public support for BDZ EAD, 
pursuant to Article 7 of the Bulgarian State Aid Act. Whether such public support bars 
BDZ EAD to access from rescue aid on the basis of the "one time, last time" principle, 
was already assessed by the Commission in its decision on the rescue aid in favour of 
BDZ EAD.23 There, the Commission concluded that such public support does not 
constitute rescue or restructuring aid for the purpose of Points 72-77 of the Rescue and 
Restructuring Guidelines.24 In light of this conclusion, the Commission will not assess 
again whether the public support bars BDZ EAD to access from restructuring aid on the 
basis of the "one time, last time" principle. 

(84) Regarding the non-payment of corporate income tax by BDZ group, Bulgaria refers to the 
provisions of fiscal loss carry forward in the Bulgarian tax law. Indeed, the Bulgarian Law 
on Corporate Taxation foresees the possibility to carry forward tax losses for five years 
and offset them against future taxable profits.25 It seems that these provisions constitute a 
general rule within the nature of the tax system. Therefore, the Commission preliminarily 
concludes that the non-payment of corporate income tax by BDZ group according to the 
provisions on the carry forward of tax losses does not constitute aid in the sense of Article 
107 (1) TFEU, and is therefore not relevant for the assessment for the purposes of Points 
72-77 of the Rescue and Restructuring Guidelines. 

(85) Regarding the reimbursement of VAT to BDZ group by the state, at this stage, as 
described in recital (58) above, the Commission notes that this measure might potentially 
involve state aid. If state aid is involved, it has to be verified during the formal 

                                                 
23  See ftn. 1 above. 
 
24  See ftn. 1 above, paras. 68-69. 
 
25  Chapter 11, Article 70 et seq of the Law on Corporate Taxation (ЗАКОН ЗА КОРПОРАТИВНОТО 

ПОДОХОДНО ОБЛАГАНЕ).  
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investigation procedure whether such aid is rescue and restructuring aid in the meaning of 
Points 72-77 of the Rescue and Restructuring Guidelines. In addition, as described above 
in recital (59), the non-reinforcement of overdue debts by NRIC might also involve state 
aid, which has to be verified during the formal investigation procedure. If aid is indeed 
involved, it shall have to be established whether such aid was granted in infringement of 
the "one time, last time" principle.  

Preliminary conclusion on compatibility with the Guidelines 

(86) For the reasons explained in recitals (60)-(84) above, at this stage, the Commission has 
several doubts concerning compliance of the measure at stake with the conditions of the 
Rescue and Restructuring Guidelines. 

6.3.2. Section 4 of the Railway Guidelines 

(87) According to Point 52 of the Railway Guidelines, the cancellation of a railway 
undertaking's debt constitutes state aid that must be generally examined on the basis of the 
Rescue and Restructuring Guidelines. Such aid might however exceptionally be regarded 
as compatible with Article 107(3)(c) of the Treaty, if it seeks the transition to an open 
railway market as provided for by Article 9 of Directive 91/440/EEC. The following 
conditions, set out in Points 54-60 of the Railway Guidelines have to be met: (i) the aid 
serves to offset clearly determined and individualised debts incurred prior to the entry into 
force of Directive 91/440/EEC or the accession of a Member State; (ii) the debts 
concerned are linked to rail transport or railway infrastructure; (iii) the company 
concerned is excessively indebted which hinders its sound financial management and the 
aid is necessary to remedy this situation; (iv) the aid must not go beyond what is 
necessary for the purpose; account must be taken of future developments in competition; 
and (v) the debt cancellation must not give an undertaking a competitive advantage such 
that it prevents the development of effective competition on the market. 

(88) Indeed, according to Bulgaria, most of BDZ Holding's debt were incurred prior to 
Bulgaria's accession in 2007. It seems that most of the loans served for investments in 
rolling stock and other rail transport related activities (see Table 4 above). Bulgaria did 
however not clearly invoke the application of the Railway Guidelines, in particular, as at 
the same time, they intend to reimburse the debts with the notified restructuring aid, i.e. 
the funds stemming from the capital increase (see Table 5 above). In addition, Bulgaria 
did not explain why they consider the requirements of Section 4 of the Railway 
Guidelines as fulfilled. Therefore, the Commission, at this stage, is not in a position to 
take a view whether the measure under assessment meets all of the requirements of the 
Railway Guidelines.  

 
 
 
In the light of the foregoing considerations, the Commission, acting under the procedure laid 
down in Article 108(2) of the Treaty on the Functioning of the European Union, requests 
Bulgaria to submit its comments and to provide all such information as may help to assess the 
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measure, within one month of the date of receipt of this letter. It requests your authorities to 
forward a copy of this letter to the potential recipient of the aid immediately. 
 
The Commission wishes to remind Bulgaria that Article 108(3) of the Treaty on the Functioning 
of the European Union has suspensory effect, and would draw your attention to Article 14 of 
Council Regulation (EC) No 659/1999, which provides that all unlawful aid may be recovered 
from the recipient. 
 
The Commission warns Bulgaria that it will inform interested parties by publishing this letter and 
a meaningful summary of it in the Official Journal of the European Union. It will also inform 
interested parties in the EFTA countries which are signatories to the EEA Agreement, 
by publication of a notice in the EEA Supplement to the Official Journal of the European Union 
and will inform the EFTA Surveillance Authority by sending a copy of this letter. All such 
interested parties will be invited to submit their comments within one month of the date of such 
publication. 
 
If this letter contains confidential information which should not be published, please inform the 
Commission within fifteen working days of the date of receipt. If the Commission does not 
receive a reasoned request by that deadline, you will be deemed to agree to publication of the full 
text of this letter. Your request specifying the relevant information should be sent by registered 
letter or fax to: 
 
 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
 
Fax No: +32-2-296.1242  

 

 

Yours faithfully, 

For the Commission 
 
 
 

Joaquín ALMUNIA  

Vice-President of the Commission 
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