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Subject: State aid SA.29064 (2011/NN) – Ireland  

Air Transport - Exemptions from air passenger tax  
Sir, 
 
1. PROCEDURE 

1. By letter of 21 July 2009, registered at the Commission the following day under number 
CP 231/2009, the Commission received a complaint from an airline operator regarding 
alleged unlawful and illegal State aid measures, which were in place in Ireland.  

2. By letter of 28 July 2009, the Commission forwarded the complaint to the Irish 
authorities and asked for their position on the claims brought forward therein. 

3. By letter of 26 August 2009, the Irish authorities asked for an extension of the deadline 
to reply, which the Commission accepted in letter of 3 September 2009. 

4. On 15 October 2009, the Irish authorities responded to the letter of the Commission. 
Their reply was registered at the Commission on the same day. 

5. Since the alleged aid had been implemented without prior notification to the 
Commission, the case was registered as a non-notified measure, 2011/NN. 



 2

2. DESCRIPTION OF THE ALLEGED AID  

2.1. The Irish Air Travel Tax 

6. As of 30 March 2009, the Irish authorities introduced an excise duty on air passenger 
transport. The national legal basis for the tax is section 55 of the Finance (No. 2) Act 
2008, which introduces an excise duty referred to as the "air travel tax" which the 
airlines operators are liable to pay in respect of "every departure of a passenger on an 
aircraft from an airport" located in Ireland. While the tax in fine is intended to be 
passed on to the passengers via the ticket price, it is thus the airline operators that are 
liable to pay the tax. 

7. At the time of the introduction of the tax, it was levied on the basis of the distance 
between the airport where the journey began and the airport where the journey ended, at 
the rate of (i) EUR 2 in the case of a journey from an airport to a destination located no 
more than 300 km from Dublin airport and (ii) EUR 10 in any other case. 

8. Following an investigation by the Commission regarding a possible infringement of 
Regulation (EC) 1008/2008 on common rules for the operation of air services in the 
Community1 and the Treaty provisions on free provision of services, the rates were 
changed as of 1 March 2011 so that a single tax rate of EUR 3 is applicable to all 
departures, regardless of the distance travelled.  

9. In the legal basis, a passenger is defined as a person other than a member of the crew of 
the aircraft travelling on an aircraft, but the definition explicitly excludes transfer and 
transit passengers. A transfer passenger is defined as a passenger who arrives on a 
flight to an airport and who departs from the airport on a further flight, other than to the 
airport where the passenger’s journey originated, where both flights are part of a single 
booking and where the length of time between the scheduled time of arrival of the flight 
to the airport and the scheduled time of departure of the flight from that airport is max. 
6 hours. A transit passenger is a passenger who is on board an aircraft which lands at an 
airport in the course of its journey and who continues his or her journey on that aircraft. 
This means effectively that transfer and transit passengers fall outside of the scope of 
the tax.  

Examples: New York-Shannon-Dublin Tax payable: EUR 0 

   New York-Dublin  Tax payable: EUR 0 

   Dublin-Shannon-New York Tax payable: EUR 10 

   Dublin-New York  Tax payable: EUR 10 

10. Since the taxable event is the departure of a passenger on an aircraft, cargo flights and 
other modes of transport fall outside of the scope of the tax. 

2.2. Alleged illegal and unlawful State aid 

11. First, the complainant argues that the non-application of the tax to cargo transport 
results in State aid to cargo operator Aer Lingus and to Dublin Airport Authority 

                                                 
1  Regulation 1008/2008 of the Parliament and of the Council of the 24 September 2008, OJ L 293, p. 3.  
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(DAA), which manages, operates and develops Dublin, Cork and Shannon airports, and 
manages domestic and international airport retail and airport investment. 

12. Second, the complainant claims that the non-application of the tax to maritime services 
and rail transport results in State aid to operators in these sectors. 

13. Third, it is claimed that the non-application of the tax to transfer and transit passengers 
and cargo flights constituted illegal and incompatible State aid granted to DAA and to 
Air Lingus and Air Arann, since these undertakings have a relatively high proportion of 
such passengers and flights. 

14. Fourth, according to the complaint, the use of fixed tax rates (as opposed to the use of a 
tax that is proportional to the ticket price) imposes a proportionally heavier charge on 
low fare passengers and discriminate against the business models used by low-cost 
carriers, which are based on small margins and high numbers of passengers in order to 
maximise revenues from ancillary services. Therefore, low-cost carriers cannot pass the 
full cost of the tax on to their passengers. 

15. Fifth, the complainant claims that the differentiated tax rates favour Aer Arann since 50 
% of the passengers carried by that airline travel to destinations located at less than 300 
km from Dublin airport. 

16. The complainant estimates that the aid provided to DAA, Aer Lingus and Aer Arann 
stemming from the exemptions of cargo traffic, transfer and transit passengers and the 
lower tax rate for shorter flights in total amounts to at least EUR 50 million per year. 

2.3. The opinion of the Irish authorities 

17. According to the Irish authorities, the use of a fixed tax rate instead of a proportion of 
the ticket price stems from the fact that the tax is an excise duty and, as such, a fixed 
amount. Apart from being administratively burdensome, using a percentage of the ticket 
price would open up for circumvention since airlines would then strive to reduce fares 
while raising revenues via ancillary fees (credit card handling, on-line check-in, 
baggage handling, charging for sports equipment carried, etc). 

18. As to the lower tax rate for shorter routes, the Irish authorities explained that it was 
based on the fact that the prices are normally lower for closer destinations. They pointed 
out that there is only one domestic route on which the complainant and Aer Arann 
compete. On that route, close to 40 % of the flights are operated by the complainant. For 
routes abroad benefiting from the lower rate (Western UK), the complainant operates 
more than 40 % of the scheduled flights, while Aer Arann and Aer Lingus have smaller 
shares. Therefore, the Irish authorities do not see how the fact that there is a lower rate 
for shorter routes would constitute State aid to Aer Arann and Aer Lingus. 

19. With respect to the non-imposition of the tax on cargo flights and other modes of 
transport than air transport, the Irish authorities argue that this is due to the relatively 
simple application of the tax. Taxation policy is not designed to fit with any particular 
individual business model. Any operator of cargo service or other modes of transport 
than air transport would fall outside of the scope of the tax for the provision of such 
services. 
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20. As to the non-application of the tax on transfer and transit passengers, the Irish 
authorities state that the fact that any first leg of an overall journey is not subject to the 
tax ensures that the passenger is not punished because a route includes a stopover in 
order to get to the final destination. The Irish authorities furthermore indicate that other 
countries with air passenger taxes, such as the United Kingdom, normally exclude 
transfer and transit passengers from the scope of the tax.  

21. Therefore, in the opinion of the Irish authorities, the tax and its non-applicability in 
respect of cargo transport and other means of transport than air transport and of certain 
categories of passengers does not amount to aid within the meaning of Article 107(1) of 
the Treaty on the Functioning of the European Union (hereinafter the “TFEU”). Neither 
do the use of a fixed tax rate and the differentiated tax rates in force between 30 March 
2009 and 1 March 2011. 

3. ASSESSMENT 

3.1. Existence of aid under Article 107(1) of the TFEU 

22. By virtue of Article 107(1) TFEU “any aid granted by a Member State or through State 
resources in any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far as it 
affects trade between Member States, be incompatible with the internal market.”  

23. In order to be caught by Article 107(1) TFEU, a measure must thus be selective2. The 
Court has held that that Article requires assessment of whether, under a particular legal 
regime, a national measure is such as to favour ‘certain undertakings or the production 
of certain goods’ in comparison with others which, in the light of the objective pursued 
by that regime, are in a comparable factual and legal situation.3  

24. The selective advantage may derive from an exception to the tax provisions of a 
legislative, regulatory or administrative nature or from a discretionary practice on the 
part of the tax authorities. However, the selective nature of a measure may be justified 
by "the nature or general scheme of the system"4. The Commission must therefore 
examine whether such exemptions are justified by the nature or the general principles of 
the tax system in the Member State. If that is the case, the measure is not considered to 
be aid within the meaning of Article 107(1) TFEU.  

25. According to established case-law5, a fiscal measure is selective if it constitutes a 
departure from the normal application of the general tax framework. First, the 
Commission therefore has to identify the relevant tax system of reference. 

                                                 
2  See case C-66/02 (Italy v. Commission) [2005] ECR I-10901, paragraph 94. 
3  See e.g. cases C-143/99 (Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke) [2001] ECR I-

8365, paragraph 41; C-308/01 (GIL Insurance and Others) [2004] ECR I-4777, paragraph 68; and C-172/03 
(Heiser) [2005] ECR I-1627, paragraph 40; C-88/03 (Portugal), [2006] ECR I-7115, paragraph 54; C-
172/03 (Wolfgang Heiser v. Finanzamt Innsbruck), [2005] ECR I-1627, paragraph 40; and C-169/08 
(Presidente del Consiglio dei Ministri v. Regione Sardegna), [2009] ECR I10821, paragraph 61. 

4  See e.g. case 173/73 (Italy v. Commission) [1974] ECR 709, as well as point 13 et seq of Commission 
Notice on the application of the state aid rules to measures relating to direct business taxation, OJ C 384, 
10.12.1998, p.3. 

5  See e.g. the judgments in the mentioned case C-88/2003 (Portugal), paragraph 56, and in case C-487/2006 
P (British Aggregates), [2008] ECR I-10505, paragraphs 81-83. 
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26. As regards taxation, the Commission notes that, in principle, the definition of the 
system of taxation falls within the exclusive competence of the Member States. In 
designing its taxation system, the Irish authorities chose, on the one hand, to define the 
taxable event of the air travel tax as the departure of a passenger from an airport situated 
in Ireland. The taxation legislation at hand aims at regulating the payment of duties on 
passengers departing on a plane from an airport located in Ireland. In the case at hand, 
the Commission considers the system of reference to be the taxation of air passengers 
departing from an airport situated in Ireland. 

27. The objective of the system of reference is to tax passengers departing on a plane from 
an airport located in Ireland in order to raise revenue for the State budget.  

28. First, other modes of transport than air transport fall outside of the reference system. 
Different legal, regulatory and taxation systems apply to different modes of transport. 
For example, aviation fuel is exempted from fuel taxation6 and, as from 1.1.2012, the 
aviation sector will, contrary to some other modes of transport, be included in the EU 
Emission Trading Scheme7. It is therefore impossible to identify one single reference 
tax system that would apply to all modes of transport. Differences in the legal 
(regulatory) and factual situations of operators of various modes of transport can also 
justify the application of different tax systems (e.g. security and safety regulations are 
different, traffic management systems are different and the support for and need for 
infrastructure varies). Therefore, the Commission finds that other modes of transport 
than air transport are not to be included in the reference system for the air passenger 
taxes subject to assessment. The air travel tax can thus not be considered to provide the 
maritime and rail sectors with a selective advantage. 

29. With respect to cargo operations, the Commission notes that some legislative systems 
cover both air passenger and cargo transport8, while other systems are separate for the 
two types of transport9. However, cargo traffic is a different business with a very 
different customer base. Also, from the view of the final consumer, the service provided 
by cargo operators is not substitutable to the one provided by operators in the passenger 
air transport market. Since cargo operators are not in the same factual situation as 
operators in the air passenger transport market, the fact that they are excluded from the 
scope of the reference system cannot be considered to provide them with a selective 
advantage.  

30. On the contrary, transfer and transit passengers are passengers departing from an Irish 
airport and thus would appear to be part of the reference system. The non-application of 

                                                 
6  E.g. Article 14(b) of Council Ddirective 2003/96/EC (OJ L 283, 31.10.2003, p. 51) restructuring the 

Community framework for the taxation of energy products and electricity sets out that Member States shall 
exempt energy products supplied for use as fuel for air navigation other than private pleasure-flying from 
taxation. 

7  See Directive 2008/101/EC of the European Parliament and of the Council amending Directive 2003/87/EC 
so as to include aviation activities in the scheme for greenhouse gas emission allowance trading within the 
Community (OJ L 8, 13.1.2009, p. 3). 

8  For example, as mentioned, the EU Emission Trading Scheme will as from 2012 apply to the entire aviation 
industry. 

9  For exemple, while cargo transport is covered by VAT, this is not the case for passenger transport (see e.g. 
Article 371 (Annex X, Part B, point 10) of Council Directive 2006/112/EC on the common system for value 
added tax (OJ L 347, 11.12.2006, p. 1) and Article 2.1(c) of the same directive according to which VAT 
should be levied on cargo transport). 
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the taxes on such passengers constitutes a derogation from that system. In accordance 
with the selectivity analysis set out by the Court, it must however be determined 
whether the exemption derives directly from the basic or guiding principles of the tax 
system in the Member State. In this context, the Irish authorities referred to reasons of 
neutrality from the perspective of the passenger, who cannot always determine itself the 
route to its final destination. That would also be the reason why countries with similar 
taxes normally exclude such passengers. 

31. In this regard the Commission recalls that when it examined the possible establishment 
of a European flight tax in 2005, the Commission services provided some guidance 
about the feasibility of such taxes. In a 2005 staff working paper10, the Commission 
pointed out the specific attention required by the issue of passengers in transit and of 
connecting flights. The Commission recommended the exclusion of transfer and transit 
passengers for tax neutrality reasons. Moreover, an exclusion of such passengers would 
avoid the risk of double taxation in the event that the airport of departure, situated in 
another Member State, levies a similar tax. The non-imposition of the tax on transfer 
and transit passengers allows different systems of air ticket taxes to coexist in the 
absence of tax harmonisation.  

32. The objective and structure of the travel tax system is to tax passengers departing on a 
plane from an airport located in Ireland in order to raise revenue for the State budget. If 
the tax was to be levied on transfer and transit passengers, the airline operator may have 
to pay the tax twice for a journey with a stopover. It therefore seems that the non-
application of the tax on transfer and transit passengers, which results in passengers 
being taxed the same way independently of the route travelled, falls within the nature 
and logic of the relevant tax systems. In addition, the avoidance of double taxation 
justifies that transfer and transit passengers are not covered by the tax. Consequently, 
the Commission finds that the non-imposition of the tax on transport of transfer and 
transit passengers is in the nature and logic of the system and is, thus, not selective. 

33. With respect to the use of fixed tax rates instead of a percentage of the ticket price, it 
should be noted that the Member States, as part of their exclusive competence in 
designing their tax systems, are entitled to choose between fixed and proportional rates. 
By nature, fixed amounts represent a higher part of lower total prices. However, the 
difference between higher and lower prices is left untouched. The Commission 
therefore thinks that traditional airlines do not have an advantage in comparison with 
low-cost carriers. Moreover, as mentioned by the Irish authorities, proportional taxes 
could encourage companies to reduce fares and at the same time increase transaction or 
ancillary costs in order to circumvent the tax. Therefore, the Commission does not 
consider the use of fixed tax rates per se to be selective. 

34. As regards the period between 30 March 2009 and 1 March 2011, the Commission 
observes that the air travel tax system provided for two different rates: one general or 
normal rate applicable to nearly all flights and a reduced rate for journeys from an 
airport to a destination located no more than 300 km from Dublin airport. The 
Commission finds the normal rate to constitute part of the reference system, while the 
reduced rate, that is applicable to a well delimited category of flights, appears to be an 
exception from the reference system. The reduced rate does not seem to be justified on 
the basis of the distance between the beginning and the final destination of the journey. 

                                                 
10  Commission staff working document, 1.9.2005, SEC (2005) 1067 



 7

First, it is not applicable on the basis of the actual length of the journey, but on the basis 
of the distance between Dublin airport and the destination. Second, the structure and 
objective nature of the tax does not appear to be related to the distance of the journey, 
but with the fact of departing from an Irish airport. The connection with the fiscal 
authority, the taxable event and the externalities for the Irish society of passengers 
departing from an Irish airport is precisely the same regardless of the destination of the 
flight. Airline operators are also in the same legal and factual situation with regard to 
this objective. Moreover, the tax system is not characterised by an articulated 
differentiation in the tax level in relation to the flights distance, but it fixes only two 
rates: one for very short distance flights from Dublin airport and the other for all other 
flights. This criterion favours flights within Ireland and to certain western parts of the 
United Kingdom and, consequently, it discriminates between national and intra-
Community flights. As pointed out in the mentioned Staff working paper, that several 
rates could be introduced, but that no discrimination could be made between national 
and intra-Community flights11. Such differentiation should be considered as selective if 
it is not within the nature or general scheme of the system. This has also been set out by 
the Court12, which has stated that “since airport taxes directly and automatically 
influence the price of the journey, differences in the taxes to be paid by passengers will 
automatically be reflected in the transport cost, and thus, […], access to domestic 
flights will be favoured over access to intra-Community flights.” In the case at hand, the 
Irish authorities argued that longer distance flights are more expensive and a higher 
charge could thus be raised without being disproportional in relation to the price. The 
Commission finds that the price of tickets to domestic destinations is not necessarily 
lower than the ones of flights to other EU destinations. The lower tax rate does therefore 
not appear to be justified by the nature or the general scheme of the air travel tax and is 
therefore a selective measure.  

35. The fact that the Irish authorities allowed a lower tax rate than the normal one to be 
applied results in a loss of tax revenue for the State and is therefore financed from State 
resources. Since such relief is decided upon by the national authorities, it is imputable to 
the State. The airline operators benefiting from the lower rate are undertakings that 
compete on markets that are open for competition and the reduced rate therefore distorts 
or threatens to distort competition on the internal market and is likely to affect trade 
between Member States. 

36. Since all criteria in Article 107(1) TFEU seem to be fulfilled, the measure appears to 
constitute State aid to airline operators that have operated the routes benefitting from the 
reduced rate. It seems moreover that those routes are essentially operated by Irish air 
carriers (Air Lingus, Air Arann and Ryanair). Therefore, the Commission has to verify 
whether the reduced rate has been a means for the Irish authorities to provide an 
advantage to national air carriers compared to other EU operators.  

37. Consequently, the Commission does not consider that the exclusion of cargo traffic and 
of transport of transfer and transit passengers from the scope of the tax results in State 
aid within the meaning of Article 107(1) TFEU. Neither is the use of fixed tax rates 
caught by that Article.  

                                                 
11  Commission staff working paper, 1.9.2005, SEC(2005) 1067, page 5. 
12  See e.g. cases C-92/01 (Georgios Stylianakis v Elliniko Dimosio), [2003] ECR I-1291, paragraph 28; and C-

70/99 Commission v Portugal [2001] ECR I-4845, paragraph 20. 
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38. On the contrary, it appears that the lower tax rates applied in the case of a journey from 
an Irish airport to a destination located no more than 300 km from Dublin airport 
between 30 March 2009 and 1 March 2011 constitute State aid to air carriers operating 
the routes that have benefitted from that lower rate.  

3.2. Compatibility of the aid with the TFEU 

39. According to Article 107(3)(c) TFEU, aid may be considered to be compatible with the 
internal market if it aims at facilitating the development of certain economic activities 
or of certain economic areas, where such aid does not adversely affect trading 
conditions to an extent contrary to the common interest. The aid does not appear to fall 
within the scope of any guidelines for compatibility of State aid issued by the 
Commission in this context. As it appears to constitute an operating aid that 
discriminates between flights within the EU it cannot be considered to be compatible 
directly under Article 107(3)(c) TFEU. Therefore, the Commission has doubts as to the 
compatibility of the aid under that Article. 

40. The aid in question does not either fall within any other exemption specified in Article 
107(2) or 107(3) TFEU. 

41. Consequently, the Commission has, at this stage, doubts as to the compatibility of the 
aid measure with the TFEU and in accordance with Article 4(4) of Regulation (EC) No 
659/1999 the Commission has decided to open the formal investigation procedure, 
thereby inviting Ireland to submit its comments. 

4. DECISION 

42. The Commission has decided that the non-application of the air travel tax on cargo 
flights and other means of transport than air transport, as well as on transfer and transit 
passengers does not constitute State aid within the meaning of Article 107(1) TFEU. 
The Commission find that the use of a fixed rate as opposed to a proportion of the ticket 
price does not fall within the scope of that Article. However, the Commission finds that 
the use of a lower rate over the period 30.3.2009-1.3.2011 for flights within 300 km 
from Dublin airport seems to constitute State aid to the air carriers that have operated 
the routes benefitting from it and, at this stage, it finds no basis for compatibility 
thereof.  

43. In light of the foregoing considerations, the Commission, acting under the procedure 
laid down in Article 108(2) TFEU, requests Ireland to submit its comments and to 
provide all information that may help to assess the measure, within one month of the 
date of receipt of this letter. It requests your authorities to forward a copy of this letter 
to all recipients of the aid immediately. 

44. The Commission warns Ireland that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It 
will also inform interested parties in the EFTA countries which are signatories to the 
EEA Agreement, by publication of a notice in the EEA Supplement to the Official 
Journal of the European Union and will inform the EFTA Surveillance Authority by 
sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 
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If this letter contains confidential information, which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 
http://ec.europa.eu/eu_law/state_aids/state_aids_texts_en.htm 
 
Your request should be sent by registered letter or fax to: 

 
European Commission 
Directorate-General for Competition 
Directorate for State Aid 
State Aid Greffe 
B — 1049 Brussels 
Fax No: +32 2 296 12 42 

 

 

 

 

For the Commission 
 

Joaquín ALMUNIA 
Vice-President of the Commission  

 
 
 
 
 


