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Subject: State aid SA.23425 (2011/C) (ex NN 41/2010) –– Italy 

Alleged Aid to SACE BT 
 
 
Sir,  
 
The Commission wishes to inform Italy that, having examined the information 
supplied by your authorities on the measures referred to above, it has decided to 
initiate the procedure laid down in Article 108(2) of the Treaty on the Functioning of 
the European Union. 
 
 
1. PROCEDURE 

(1) By letter dated 5 June 2007, […]∗ submitted a complaint to the Commission 
concerning the initial capital allocation of EUR 100 million that SACE BT 
S.p.A. has benefited in May 2004 from the parent company, SACE S.p.a. 
(hereinafter "SACE"). The complaint refers also to the initial capital allocation 
by Office National du Ducroire to its subsidiary SA Ducroire in September 
2004. The capital allocation to SA Ducroire is the object of another 
Commission procedure registered under number SA.23420 (NN 40/2010). 

(2) The complaint submitted by […] was registered under case number 
CP 188/2007 on 7 June 2007.  

                                                           
∗  Confidential information 
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(3) By letter dated 4 December 2007, the Commission requested detailed 
information from the Italian authorities. 

(4) On 12 February 2008, the Italian authorities submitted supporting documents 
and the business plan drafted for SACE BT at the moment of the capital 
allocation.  

(5) On 28 July 2008, the complainant requested the non-confidential version of the 
documents submitted by the Italian authorities.  

(6) A meeting between the Commission and the complainant was held on 
9 September 2008. 

(7) A non-confidential version of the information submitted by the Italian 
authorities was sent to the complainant on 12 December 2008.  

(8) The complainant answered by letter dated 6 November 2009. Furthermore, the 
complainant informed the Commission about a new State reinsurance measure 
in favour of SACE BT. On 18 February 2010, the Commission sent to the 
Italian authorities a request for information concerning the new measure. The 
Italian authorities submitted their answer by letter dated 8 April 2010. 

(9) In addition, the Commission discovered from SACE BT's web site1 that SACE 
BT benefited from two capital injections granted by SACE on 18 June and 
4 August 2009. On 26 April 2010, the Commission requested the Italian 
authorities to submit information on the two capital increases and additional 
information on the initial capital allocation carried out in May 2004. The Italian 
authorities submitted their answer on 9 June 2010 by letter dated 8 June 2010.  

(10) On 15 July 2010 the Commission asked Italy to confirm that Italy had accepted 
the recommendations of the Communication of the Commission to the Member 
States pursuant to Article 93 (1) of the EC Treaty applying Articles 92 and 93 of 
the Treaty to short-term export-credit insurance (hereafter "Export-credit 
Communication")2. Italy replied by letter of 1 September 2010.  

2. DESCRIPTION OF THE MEASURES 

2.1. SACE and its involvement in the marketable risks3  

(11) SACE is a joint stock company wholly owned by the Italian State.  

                                                           
1  See:  http://www.sacebt.it/GruppoSACE/content/sacebt/home/compagnia/bilancio/. 
2  OJ C 281, 17.9.1997, p. 4-10. Communication of the Commission to Member States amending 

the Communication pursuant to Article 93(1) of the EC Treaty applying Articles 92 and 93 of 
the Treaty to short-term export-credit insurance, OJ C 217, 2.8.2001, p. 2-3. According to point 
4.5 of the Export-credit Communication, "Member States are requested to inform the 
Commission within two months of notification of this communication, whether they accept its 
recommendations". 

3  According to the Export-credit Communication, marketable risks are defined following two 
criteria: i) geography (location of the debtor in the EU and/or OECD area), and ii) duration (risk 
period of less than two years). 

http://www.sacebt.it/GruppoSACE/content/sacebt/home/compagnia/bilancio/
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(12) According to Article 2.3 of the Legislative Decree n. 143 of 31 March 19984 
which restated the guarantee applicable to SACE as per Law n. 227 of 24 May 
1977, the operations and insurable risks, including, amongst others, the 
geographical coverage, are to be defined by the Inter-ministerial Committee for 
the Economic Programming (Comitato Interministeriale per la Programmazione 
Economica, hereinafter "CIPE"). According to the Decree, the CIPE when 
defining the risks that SACE may insure, has to take into account the rules and 
guidance of the EU regarding "privatization of marketable risks and the 
harmonization of the Community export-credit insurance systems, which are 
managed with the support of the State5". Pursuant to the above-mentioned 
Legislative Decree, the CIPE took a number of decisions redefining the scope of 
insurable risks by SACE (as from April 1998 SACE Institute and as from 1 May 
2005 SACE S.p.A).6 In addition, in accordance with Articles 8 and 17 of the 
Decree, every year not later than on 30 June the CIPE has to deliberate the 
financial projections as well as financial needs related to certain risks and to 
define global limits for the risks to be assumed under the State guarantee 
distinctly for the guarantees of the duration inferior and superior than 24 
months.   

(13) In 1997 the Commission adopted the Export-credit Communication which 
provides that no State aid (within the meaning of point 3.1 thereof) is to be 
granted to support export-credit insurers in respect of marketable risks and that 
public export-credit insurers will, at the very least, have to keep a separate 
administration and separate accounts for their insurance of marketable risks and 
non-marketable risks for the account or with the guarantee of the State, 
demonstrating that they do not enjoy State aid in their insurance of marketable 
risks. In order to comply with the Export-credit Communication, SACE's Board 
of Directors ("Consiglio di Amministrazione") in its meeting of 7 July 1998 
decided to stop the activity of marketable risks (defined as such at the time, i.e. 
short-term export-credit insurance in respect of EU-15) regarding direct 
insurance contracts as from 18 September 1998. Notably, according to the 
minutes of that meeting "the Ministry of Finance and Ministry of Trade have 
expressed, to the extent that the matter falls under their competence, an 
essentially negative technical assessment regarding the possibility [for the 
company] to operate under the same framework without infringing the 
Commission Communication". Further the Board discarded the possibility for 
SACE to continue insuring marketable risks whilst constituting separate 
accounting on the grounds that the elements of aid would still remain, in 
particular, with respect to the State guarantee and the fiscal advantages granted 
to the company as a whole. Hence, the Board inferred that operating marketable 
risks with the separate accounting whilst maintaining the set-up of the company 

                                                           
4  It enabled the establishment of the Institute for external trade insurance services - SACE. 
5  See also Council Directive 98/29/EC of 7 May 1998 on harmonisation of the main provisions 

concerning export credit insurance for transactions with medium and long-term cover (OJ L 
148, 19.05.98, p. 22). 

6  See the decisions of CIPE of 2 June 1999 (published in Official Gazette n. 186 of 10/8/1999, p. 
64), 12 March 2002 (published in Official Gazette n. 199 of 26/8/2002, p. 25, 26), of 30 June 
2004 (published in Official Gazette n. 241 of 13/10/2004, p. 49) and of 21 December 2004 
(published in Official Gazette n. 97 of 28/4/2005, p. 69). 
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and the advantages conferred to it at the time would have clearly violated the 
Export-credit Communication.  

(14) In 2001, the amendments of the Export-credit Communication7 included inter 
alia the replacement of the list of names of all the Member States which 
appeared in the Annex to the 1997 version of the Communication with a generic 
reference to the Member States of the European Union so that the future 
enlargement of the European Union will not necessitate further amendment of 
the Communication. The Member States were consulted on this change.  

(15) Pursuant to point 4 of the Export-credit Communication, by letter of 14 
September 2001 (received on 18.09.01, ref. A/37220), Italy accepted the 
recommendations to adopt appropriate measures in its legal order to comply 
with the Export-credit Communication (including the 2001 amendment 
replacing the list of names of all the Member States with a generic reference to 
the Member States of the European Union (see recital (14))8.  

(16) Consequently, at the time of accession of the ten Member States on 1 May 
2004, the non-marketable short-term risks for these countries became 
marketable risks. As a result, the provisions set out in the Export-credit 
Communication in respect of marketable risks apply to those risks thereafter. In 
particular, no aid to support those risks is allowed after that date and in cases 
where those risks are covered by a public export-credit insurer they should be 
included within a separate administration and separate accounts exercise for 
insurance of marketable risks.  

(17) Article 6 of the Legislative Decree n. 269 of 30 September 2003 (converted 
with modifications into Law n. 326 of 24 November 2003) – which laid down 
the rules for the transformation as from 1 January 2004 of "the Institute for 
external trade insurance services – SACE" into a limited liability publicly held 
company (SACE S.p.A.) – has set out the scope of operations of the company, 
which takes into account the evolution of the market at issue. In particular, 
Article 6.12 provides: "SACE S.p.a. can carry out the activity of insuring and 
guaranteeing marketable risks as defined by the EU rules. Such activity has to 
have separate accounting in respect of the activity benefiting from the State 
guarantee or a limited liability company has to be established to that end. In the 
latter case the participation of SACE S.p.a. in such company cannot be lower 
than 30% [and certain previously allocated funds] cannot be used for the 
subscription of its capital. [The activity of insuring marketable risks] does not 
benefit from the State guarantee." 

(18) Upon the above-mentioned changes in the legislative framework, SACE 
decided to establish SACE BT, in order to avoid having to stop SACE's short-
term activities in the new Member States (similarly to what was decided in 
autumn 1998 in respect of the short term insurance activities in the then 15 
Member States)9,10.  

                                                           
7  OJ C 217, 2.8.2001, p. 2-3. 
8  OJ C217, 2.8.2001, p. 2. 
9  See pages 54-55, available at: 

http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_report/index.html?year=0
http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_report/index.html?year=0
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(19) As for the period between the date when the respective risks became 
automatically marketable (1 May 2004) and when SACE BT was established 
(27 May 2004), in order to comply with EU rules, SACE decided to establish 
and use separate accounting for marketable risks (see Table 1). No capital was 
allocated to these activities in the separate accounts. The accounts were 
separated as per Italian legal provisions. The statutory auditors also refer thereto 
in SACE's Annual Report 2004 and provide that the separate accounting of 
marketable risks closed at the end of 200411. The outstanding balance at the 
closure of the separate accounting exercise (31/12/2004) amounting to EUR 
67,000 was credited to SACE's ordinary accounts (i.e. as opposed to separate 
accounts, which were not used after 31/12/2004) at the beginning of 2005. 

Table 1: SACE – Excerpt of the separate accounting of marketable risks in 2004  
(according to art. 6, point 12, Legislative Decree no. 269/2003) 

In EUR 
Balance sheet 

Assets  
…………  
Liquid assets 67,000 
………………..  
Total assets 67,000 
  
Debts and other liabilities 20,000 
………………..  
Total liabilities and shareholders' equity 20,000 
 

Profit and loss account 
Gross premiums written (premi lordi contabilizzati) 133,000 
……………………..  
Administrative expenses  - 72,000 
Technical result  61,000 
Revenue and expenditure of accident insurance  1,000 
Intermediary result 62,000 
Other expenses  -10,000 
Extraordinary expenses  - 5,000 
Operating income 47,000 
Source: p. 73-74, SACE's Balance sheet, submission of the Italian authorities, 12 February 2008 
 

                                                                                                                                                                      
 http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_r

eport/index.html?year=0. In particular,  "[t]he automatic extension to the 10 new member 
countries of European [rules] on public support to exports and investments abroad entails the 
implementation of the provisions prohibiting public support on operations towards EU and 
OECD countries […] within two years. Hence, OECD countries' export credit agencies like 
SACE cannot benefit from public intervention, such as the State guarantee, on operations 
lasting less than two years towards these ten countries. Without the establishment of the new 
company for short-term, SACE would have had to interrupt, as from 1st May, 2004, any activity 
towards the new European Union member states […]". 

10  Also, the decision of the CIPE of 30 June 2004 referring to the Article 22.2 of Legislative 
Decree n. 143/1998 has restated the list of countries in respect of which State support may be 
provided. The changes compared to the previous year consisted of, amongst others, the 
exclusion from the list of the countries which entered the EU on 1 May 2004. 

11  See p. 68-69 of the 2004 Annual Report available online at: 
http://www.sace.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/annual
_report2004.pdf.  

http://www.sace.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/annual_report2004.pdf
http://www.sace.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/annual_report2004.pdf
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2.2. SACE BT  

(20) On 27 May 200412, SACE BT was established with a share capital of EUR 100 
million, paid up in full by SACE, following the approval of the business plan by 
SACE's Board of Directors ("Consiglio di Amministrazione") on 18 May 2004. 
In addition, the capital contribution into reserves (so-called "Fondo di 
organizzazione") of SACE BT in the amount of EUR 5.8 million was provided 
by SACE13, which was subsequently used to absorb losses, e.g. in 2004 and 
200514.  

(21) SACE BT is active in the short term export-credit insurance business of 
"marketable risks" within the meaning of the Export-credit Communication. 
SACE BT operates in the credit, surety and other damage to property insurance 
sectors. On 3 July 2004, SACE BT received the authorisation from the 
regulatory authority, Istituto per la vigilanza sulle assicurazioni private e di 
interesse collettivo – ISVAP, as an insurance provider and started to operate on 
15 October 2004.  

(22) However, SACE BT appears to have been active in short term non-marketable 
risks at least in 2004-2005. The geographical split of business activity in the 
first two years of operation of SACE BT is illustrated in Table 2. Non-EU and 
non-OECD related risks are considered to be non-marketable in the meaning of 
the Export-credit Communication. 

  Table 2: SACE BT's split of activity in 200415 and 2005 
In million EUR 

 2004 2005 
Insured risks ("Rischi in 
essere"): 

34.1  1,918.5 

Italy, EU and OECD 18.7  1,821.3 
Outside of OECD [and EU] 15.4 97.2 

Gross written premiums 0.35 6.95 
Net premiums 0.35 2.57 
Technical reserves for 
premiums 

0.32 3.22 

Technical reserves for future 
claims 

0.35 5.81 

Source: SACE BT Annual Report 2005, p. 516. 

                                                           
12  SACE, Annual Report, 2004. 
13  See Annexes 5 and 6 to the Notes ("Nota Integrativa") to SACE's Financial Accounts of 2004 

illustrating the financial relations between SACE and its controlled entities. These financial 
accounts illustrate the incremental increase of SACE BT's capital through the funds provided by 
SACE in the year 2004 (EUR 100 million increase in social capital and EUR 5.8 million as 
other increases). 

14  SACE BT's losses amounting EUR 152,087 (at the end of 2004) and EUR 1,573,090 (at the end 
of 2005) were covered from the Organisational Fund (Fondo di organizzazione).  

15  Income/loss account related data is not directly comparable between two years, as in 2004 
SACE BT only operated from 15 October.  

16  Available at:  
 http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_r

eport/index.html?year=0.     

http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_report/index.html?year=0
http://www.sace.it/GruppoSACE/content/it/corporate/sace_group/financial_highlights/annual_report/index.html?year=0
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(23) SACE BT is the sole shareholder of SACE Servizi, a company set up to provide 
services in connection with the acquisition and management of commercial 
information. On 14 January 2009, SACE announced the incorporation of SACE 
Surety17 into SACE BT. The merger was authorised by ISVAP in December 
200818.  

(24) In 2009, the claims paid by SACE BT amounted to EUR 66.4 million, up 42.6% 
compared to 200819. While the major credit insurance and surety companies 
reduced their volumes insured in 2009, SACE BT insured transactions for a 
total of EUR 20.4 billion, an increase of 34.2% compared to the EUR 15.2 
billion insured in 2008. 

(25) The profitability of SACE BT since 2004 has been very low/negative (see Table 
3 below) and part of the investment has been written down in the accounts (see 
recital (106) below). 

Table 3: SACE BT's ROE 
 

  
ROE – Estimations of 

2004 business plan 
Actual ROE - SACE BT's 

Financial Reports 
ROE – Complainant's 

calculations 
2005 neg. -1.51% 0% 
2006 [0-2.5%] 0.11% 0.9% 
2007 [0-5%] -1.02% n/a 
2008 [0-5%] -38.0% n/a 
2009 - -30.6%  
n/a – Not available 

(26) As regards the underlying business ratios, it is noteworthy that in 2009 the 
combined ratio remained unsustainably high at 158.1% (though reduced from 
250.7% compared to 2008) and the loss ratio stood at 115.9%20, meaning that 
the insurance premiums were not even sufficient to cover insurance expenses. 

2.3. The complaint of […] 

(27) […] 

(28) According to the complaint submitted on 5 June 2007, SACE BT benefited from 
an initial capital allocation of EUR 100 million from the parent company, 
SACE, on terms a private investor would not have granted. 

(29) [The complainant] argues that the measure at stake is imputable to the State and 
constitutes incompatible State aid. In particular, regarding the advantage 

                                                           
17  SACE Surety is the former company ASSEDILE where SACE BT acquired in 2005 a 70% 

stake. ASSEDILE was specialised in surety business and offering guarantees for the 
construction risk) and changed its name to SACE Surety in January 2009. Following the 
acquisition of the minority stakes in SACE Surety, the company was merged through 
incorporation into SACE BT. 

18  SACE, Annual Report, 2008. 
19  Information available on the website of SACE. 
20  See the Annual Report 2009 available at: 
  http://www.sacebt.it/GruppoSACE/content/sacebt/home/compagnia/bilancio/. 
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criterion, [the complainant] argues that the market economy investor principle 
(hereafter "MEIP") was not complied with on the basis of the following: 

(a) The expected profitability of SACE BT at the time of the capital 
allocation was in all likelihood lower than it would have been required 
by a market economy investor. Having no access to the business plan 
of SACE BT, […] illustrates its claim by comparing the actual return 
on equity ("ROE") of SACE BT in the years following its creation (i.e. 
0.0% in 2005 and 0.9% in 2006) with the average ROE in the sector21 
(see Table 4 below); 

Table 4: Average ROE of the companies operating in the export-credit insurance 
sector for the period 2000-2006, except for 2001 and 2002 (comparison communicated by 

the complainant in the answer sent on 6 November 200922)  
 

 2000 2003 2004 2005 2006 Average 
ROE 

EULER HERMES n.a. 13.9% 16.7% 16.5% 17.2% 16.1% 
EULER 15.9% n.a. n.a. n.a. n.a. 15.9% 

HERMES 6.0% n.a. n.a. n.a. n.a. 6.0% 
COFACE 11.3% 14.0% 7.5% 13.1% 11.3% 11.4% 

ATRADIUS23 15.1% 4.3% 9.6% 16.6% 15.3% 12.2% 
CESCE  6.5%  4.9% 8.3% 6.6% 

CREDITO y CAUCION  22.2% 17.5% 18.7% 9.1% 16.9% 
OEKB n.a. n.a. n.a. 0.0% 0.0% 0.0% 

PRISMA  13.2% 13.3% 11.9% 14.4% 13.2% 
GIEK n.a. 7.1% 9.9% 10.9% 12.0% 10.0% 

COSEC 10.5% 5.0% 8.2% 7.8% 11.0% 8.5% 
SID First credit insurance n.a. n.a. n.a. 22.3% 34.3% 28.3% 

KUP n.a. n.a. n.a. 0.6% -1.5% -0.4% 
Arithmetic mean for the 

sector for the mentioned year 
11.8% 10.8% 11.8% 11.2% 12.0% 11.5% 

 

(b) The capital allocated to SACE BT was in excess of what is necessary, 
both in light of the regulatory rules24 on the minimal required capital 
adequacy25 and the average in the sector (see Table 5). 

                                                           
21   The analysis of the complainant was limited to the comparison of actual ROE ratios, since the 

business projections were deemed confidential in their entirety by the Italian authorities and 
could therefore not be obtained by the complainant. In this context, [the complainant] argues 
that the actual profits of the private insurers in the years 2001 and 2002 cannot be considered as 
representative of the expected profitability of private investors in the sector due to the impact of 
exceptional events (related to the terrorist attacks of 11 September 2001 in the US) on the 
results of the companies operating in the insurance sector. 

22  The table excludes the data for SACE BT and SA Ducroire not to bias the calculation of the 
average. The complainant's comparative table in Annex I of its submission of 6 November 2009 
does not contain data on SACE BT (nor on SA Ducroire). The respective data on SACE BT is 
reported separately (see recital (29)(a)). 

23  In light of the low profitability in 2003 it has to be noted that Atradius has experienced a change 
of the controlling shareholder between May 2006 and February 2008. The change occurred 
through the series of acquisitions of direct and indirect share stakes in Atradius group. 

24  The insurance sector is a regulated activity. In order to be authorised to operate the insurance 
companies need to respect a number of regulatory rules including minimum capital 
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Table 5: Comparison of net premiums/own funds in the sector (submitted by the 
complainant) 

 
Net premiums/Own 
funds 

2004 2005 2006 

Coface 0.8 0.7 0.7 
Euler Hermes 0.6 0.6 0.6 
Average 0.7 0.7 0.7 
SACE BT 0.0 0.1 n.a. 

 
(30) According to [the complainant], as a result of the "excessive capitalisation", SA 

Ducroire and SACE BT made a joint "unbeatable" offer (in the second semester 
of 2006) for the purchase of 66% of the shares in Komercni Uverova 
Pojist’ovna EGAP – KUP (the purchase was carried out in 2007), an insurance 
company offering short-term export-credit coverage for marketable risks in the 
Czech Republic. In particular, […] claims that the joint offer of SA Ducroire 
and SACE BT26 was well above the market value of KUP […]. According to 
[complainant] the "unbeatable" offer was only possible due to the excessive 
capital allocation to SA Ducroire and SACE BT back in 2004.  

(31) In its additional submission of 6 November 2009, the complainant also 
informed the Commission of a new measure in favour of SACE BT. Notably, 
the complainant alleged that, due to the worsening financial situation of 
SACE BT, it was not able to obtain reinsurance from the market in 2009. SACE 
has thus intervened as a guarantor of SACE BT. The complainant argues that 
this measure is likely to be imputable to the State and provides an advantage to 
SACE BT as it does not meet the MEIP test, thus constituting a new aid 
measure incompatible with Article 107 TFEU.  

2.4. Description of the measures covered by the present decision 

(32) The Commission investigates four potential State aid measures in favour of 
SACE BT: 

(i) First measure: the initial capital allocation of EUR 100 million in the 
form of share capital and the capital contribution into reserves (so-called 
"Fondo di organizzazione") in the amount of EUR 5.8 million by SACE 
for the establishment of SACE BT in 2004; 

                                                                                                                                                                      
requirements. Furthermore, in light of the level of confidence in the sector and the rating 
agencies' opinions the insurance companies tend to have higher capitalisation levels than the 
regulatory minimum.   

25  According to the Annual Report 2005 of SACE BT (p. 60), at the end of 2005 the available 
solvency margin amounted to EUR 96.9 million. It covered the solvency margin and registered 
an excess of EUR 93.9 million in the damage to property insurance sector. It would seem that 
the solvency margin that needed to be constituted amounted to EUR 3 million.   

26 According to SACE BT Annual Report 2008 (see p. 22-23), due to the global crisis the strategy 
of international expansion has been rethought and the emphasis was increased on the domestic 
market. Since KUP was attaining worse financial results than expected and in the light of the 
economic situation in the Eastern Europe the Board considered that the amounts invested would 
not be recovered, the Board decided to cede the shareholding in KUP to SA Ducroire at a loss 
compared to the price paid one year earlier to acquire this shareholding. On 25 February 2009, 
S.A. Ducroire concluded a contract in order to repurchase the shares of SACE BT in KUP. 
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(ii) Second measure: SACE provided reinsurance coverage to SACE BT. 

(iii) Third measure: recapitalisation of SACE BT carried out on 18 June 
2009; 

(iv) Fourth measure:  recapitalisation of SACE BT carried out on 4 August 
2009.  

2.4.1. First measure: the initial capital allocation 

(33) SACE BT was created on 27 May 2004 with a share capital of EUR 100 
million, paid up in full by SACE. SACE BT was established as a distinct entity 
in order to separate the administration of marketable risks (see recitals (18) et 
seq. above). Upon the establishment of SACE BT, SACE also provided a 
contribution into its reserves in the amount of EUR 5.8 million. In the 
respective annual accounts of SACE the capital investments in the controlled 
entities amounted to EUR 105.8 million. 

2.4.2. Second measure: the 2009 reinsurance 

(34) As also acknowledged by Italy27, in 2009, the global financial crisis influenced 
significantly the world reinsurance market. Firstly, the main insurance operators 
suffered a deterioration of their patrimonial solidity and had to take immediate 
financial measures. Secondly, the reduced capacity available was mainly 
directed to provide the property and casualty insurance, rather than the credit 
insurance and surety business. The latter segments were the most affected by 
the crisis, with the effects of the crisis being felt also in 2010.  

(35) The Italian authorities note that these conditions triggered restrictive 
reinsurance conditions in 2009, especially for a newly-created company like 
SACE BT. As regards the credit insurance: (i) the market became more prudent 
taking into consideration the increase of the number of undertakings' defaults 
and of the loss ratio as estimated by the main insurers; (ii) some of the 
reinsurers have significantly reduced their credit insurance capacity by 
decreasing their activity (and hence available capacity on the market) in this 
sector and by strategically refocusing on more profitable areas. 

(36) Italy also referred to the Commission's adoption of the Communication – 
Temporary framework for State aid measures to support access to finance in the 
current financial and economic crisis (hereinafter "Temporary Framework")28, 

                                                           
27  See submission of Italy of 8 April 2010, p. 3 et seq. 
28  OJ C 16, 22.1.2009, p.16. This Communication was amended by three other communications, 

OJ C 83, 7.4.2009, p.1; OJ C 261, 31.10.2009, p.2 and OJ C 303, 15.12.2009, p.6. Point 5.1. of 
the Temporary Framework provides that: 
"[…] In this context, in order to speed up the procedure for Member States, the Commission 
considers that, until 31 December 2010, Member States may demonstrate the lack of market by 
providing sufficient evidence of the unavailability of cover for the risk in the private insurance 
market. Use of the escape clause will in any case be considered justified if:  
— a large well-known international private export credits insurer and a national credit insurer 
produce evidence of the unavailability of such cover or  
— at least four well-established exporters in the Member State produce evidence of refusal of 
cover from insurers for specific operations. "  
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as setting out the rules for the assumption of risks to be provided by a public 
insurer or with the State support in the situations where there is temporary 
unavailability of the cover in the market in the context of the crisis (see also 
recital (50)). A significant number of Member States have used such measures 
in 2009-201029.  

(37) In order to renew its reinsurance contracts for the year 2009, apparently 
prevalently placed with the private operators in the past30, SACE BT contacted a 
significant number of market operators. However, 16 operators contacted by 
SACE BT decided not to participate in the reinsurance coverage: […]. The 
terms communicated to those (re)insurers were the same as subscribed to by 
five market insurers who agreed to provide part of the cover and SACE. 

(38) On 30 January 2009, SACE BT succeeded in raising from the market [20-35]% 
of the Excess of loss reinsurance31 for the marketable credit risk of 200932. The 
excess of loss reinsurance was to cover the whole credit insurance portfolio of 
SACE BT. The reinsurers had to cover the part of the loss that exceeded EUR 5 
million up to EUR 40 million. The five reinsurers were: 

− Hannover Ruckversicherung AG – […]%; 
− Sirius International Insurance Corporation – […]%; 
− DEVK RUckversicherungs und Beteiligungs AG – […]%; 
− Atradius Reinsurance Ltd. – […]%; 
− Assurisk S.A. – […]%. 

 
(39) The parent company, SACE, subscribed the remaining part of the coverage i.e. 

[65-80]% on 5 June 2009, on the same terms of priority, capacity and premium 
as the private reinsurers.  

2.4.3. Third measure: the capital transfer of 18 June 2009 by SACE 

(40) In order to cover the losses registered by SACE BT in 2008 i.e. EUR 29.49 
million, the Board of Directors ("Consiglio di Amministrazione") of SACE 

                                                           
29  See Commission Decisions of 20 April 2009 (OJ C 143 of 24.6.2009) for Luxembourg, of 6 

May 2009 (OJ C 179 of 1.8.2009) and of 29 October 2009 (OJ C 299 of 9.12.2009) for 
Denmark, of 22 June 2009 (OJ C 227 of 22.9.2009) for Finland, of 31 May 2010 (OJ C 154 of 
12.6.2010) for Germany, of 2 October 2009 (OJ C 270 of 11.11.2009) for Netherlands, of 6 
October 2009 (OJ C 31 of 9.2.2010 ) for France, of 6 November 2009 (OJ C 19 of 26.1.2010, p. 
5) for Belgium, of 25.11.2009 (OJ C 28 of 4.2.2010) for Sweden, of 17 December 2009 (OJ C 
25 of 2.2.2010) for Austria, of 21 December 2009 (OJ C 33 of 10.2.2010) for Lithuania, of 16 
March 2010 (OJ C 108 of 28.4.2010) for Slovenia, of 10 June 2010 (OJ C 213 of 6.8.2010) for 
Latvia and of 5 July 2010 (OJ C 259 of 25.9.2010, p. 6) for Hungary. A number of schemes 
approved by the Commission concern top-up type of public support measure, meaning that part 
of the insurance of the respective risk is provided by the market operators (Luxembourg, 
Denmark, Netherlands, France, Belgium, Lithuania) and/or reinsurance (Luxembourg, 
Denmark, Netherlands, Austria, Slovenia, Hungary). 

30  See SACE BT's Annual Report 2008. 
31  The excess of loss reinsurance is one type of reinsurance. An excess of loss contract is one in 

which the reinsurance responds only when a particular loss (or group of losses) exceeds an 
agreed-upon level, called the retention, and typically responds only up to an agreed limit. 

32  As per submission of Italy of 8 April 2010 (p. 5, paragraph 2), the cover relates solely to the 
marketable risks. 
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approved on 26 May 2009 the transfer of EUR 29 million to SACE BT. On 
18 June 2009, the Ordinary Assembly of shareholders of SACE BT approved 
the cover of losses registered at the end of 2008 with the above-mentioned 
amount33.  

2.4.4. Fourth measure: the capital transfer of 4 August 2009 by SACE 

(41) On 1 July 2009 the Board of Directors ("Consiglio di Amministrazione") of 
SACE approved an additional capital transfer, which subsequently was 
approved on 4 August 2009 by the Ordinary Assembly of shareholders of SACE 
BT. The amount of EUR 41 million was transferred from SACE into the capital 
account of SACE BT ("versamento in conto capitale").  

3. ARGUMENTS PUT FORWARD BY THE ITALIAN AUTHORITIES 

(42) Regarding the first measure, Italy argues that the investment complies with the 
MEIP. Italy disputes that SACE BT has been overcapitalized and that the 
capitalization of SACE BT was not coherent with the expected returns on the 
investment (profitability expectations).  

(43) According to Italy, the creation of SACE BT was based on a commercial 
strategy/opportunity to become the fourth global competitor next to the three 
players currently dominating the market34. To this aim the following was 
deemed necessary: i) an alliance with other minor players; and ii) the 
acquisition of other companies, as a necessary step to enter in such a market in 
order to exploit economies of scale and overcome entry barriers. According to 
the Italian authorities, the initial capital was necessary in order to rely on a 
margin of "free capital" that could be used to seize all the future investment 
opportunities and to avoid future capital injections ("… la capitalizzazione 
iniziale e stata necessaria per disporre di un margine di free capital utilizzabile 
per cogliere in maniera rapida tutte le opportunità d'investimento che si 
sarebbero via presentate negli anni a venire, senza necessita per SACE di 
operare una nuova iniezione di capitale per ogni nuova operazione")35.  

(44) The main elements supporting profitability expectations are contained in a 
business plan carried out by KPMG and presented to the SACE's Board of 
Directors ("Consiglio di Amministrazione") on 18 May 2004. The financial 
projections contained in the plan concerned the period 2005-2008.  

(45) As regards ROE ratios, the plan included projections for the period 2004-2008. 
The ROE was expected to be negative in the fist two years (2004 and 2005) and 
it was estimated to reach [0-5]% in 2008  (see Table 7). According to the Italian 
authorities, this cannot be used as a proof of either overcapitalization or that 
SACE – by providing the capital without the guarantee of an adequate 
profitability – carried out a capital injection under circumstances non-acceptable 

                                                           
33  The difference in the amount of EUR 0.49 million was covered from reserves "Fondo di 

organizzazione" (see also footnote 14). 
34  That is, Euler-Hermes, Atradius and Coface. They hold more than 80% of the market share both 

if one considers the world market or the Italian market. All of them have grown substantially by 
external acquisitions.  

35  See paragraph 1 on p. 17 of the submission of Italy of 12 February 2008. 
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by a private investor in normal market conditions. As one of the main drivers of 
SACE BT's growth provided in the plan was the development of alliances and 
synergies with other export credit agencies (ECAs) and independent operators. 
According to the Italian authorities, it should be evident that the hypotheses on 
which the economic and financial projections were elaborated in 2004 could not 
incorporate the effects of future acquisitions which were carried out only some 
years after36. In other words, the projections were based solely on the organic 
growth of SACE BT in the Italian credit insurance market37.  

(46) Notably, the ROE of SACE BT cannot be compared to the market average 
because SACE BT is a start-up while the other short-term export credit 
insurance companies are already established in the market. Furthermore, one 
has to take into account that in the three years before the creation of SACE BT, 
while the sector average ROE was 7.3%, one of the major players in the market, 
Atradius, had an average ROE of -5%.  

(47) The level of capitalization of the start-up SACE BT depended also on the 
capital requirements of the regulator, which were based on the riskiness of the 
historical activity of SACE, which was much riskier than the average of the 
sector covering only marketable risks. Furthermore, as the underlying business 
strategy of SACE BT was to focus on the SME market segment, the projected 
riskiness of the insurance portfolio was relatively higher than that of the sector.  

(48) Italy disputes that the decision by SACE to capitalize SACE BT is imputable to 
the State as SACE is not integrated in the public administration and does not 
exercise official authority. Also SACE took every decision concerning the 
creation of SACE BT in an autonomous way38, in line with its by-laws, based on 
a business plan for 2004-2008 elaborated with KPMG, the authorization of the 
regulatory authority (ISVAP) and without any relationship of control, vigilance 
or authorization by the State. 

(49) As regards the second measure, the Italian authorities, on the first hand, 
underline that the participation of SACE together with five other reinsurers to 
cover the excess of loss reinsurance for the marketable credit risk of 2009 for 
SACE BT was determined by the market difficulties caused by the crisis. On the 
other hand, the Italian authorities argue that the part of excess of loss 
reinsurance raised from the private reinsurers, i.e. [20-35]%, represents a 
holding of a real economic significance of the contract. Furthermore, the Italian 
authorities submit that the participation of SACE took place on the same terms 
of priority, capacity and premium as the private reinsurers. Consequently, the 
Italian authorities argue that the operation complied with the MEIP39. 

                                                           
36  See paragraph 1 on p. 15 of the submission of Italy of 12 February 2008. 
37  The plan envisaged that SACE BT would hold a share of [10-15]% in the Italian market in 2008 

with a volume of premiums of EUR [50-75] million. 
38  That is by its Board of Directors. 
39  The Italian authorities mentioned the following Commission Decisions: Commission Decision 

N132/1999 – Parco Navi S.p.A., 13 March 2000, Commission Decision N233/2000 – Terme di 
Castrocaro, 17August 2000, Commission Decision C 53/2006 - Citynet Amsterdam. 
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(50) The Italian authorities argue that, although Italy could have used the "escape 
clause" provided by the Export-credit Communication40 and for which 
simplified conditions for application have been provided as a consequence of 
the financial crisis by the Temporary framework, SACE BT opted – in spite of 
the deterioration of the economic situation in 2009 due to the crisis – to have 
recourse to the market reinsurance.  

(51) As regards the third and the fourth measures, the Italian authorities did not 
clarify if the operations should be qualified as State aid, but only argued that 
they do not represent a capital increase. The Italian authorities indicated that the 
amount of EUR 70 million transferred from SACE to SACE BT during 2009 
was necessary in the light of the economic and financial crisis that started in 
2008.  

(52) The Italian authorities submitted also documents supporting the above-
mentioned capital contributions, inter alia, the quarterly balance sheet, the 
revised budget for 2009, a document for discussion in the SACE BT's Board of 
Directors ("Consiglio di Amministrazione") of 31 March 2009 and the business 
plan for the period 2010-2011.  

(53) As indicated in the business plan approved by the SACE BT's Board of 
Directors ("Consiglio di Amministrazione") on 4 August 2009, SACE BT 
improved its position in the credit insurance and surety business, by increasing 
its market share by 74% during 2006-2008 (i.e. from 4.7% in 2006 to 8.2% in 
2008) and it decreased the gap with the other competitors.  

(54) Within the strategic guidelines for the period 2010-2011, one of the objectives 
of SACE BT is to reverse the trend of negative technical results and to break 
even in […] (see Table 6 below).  

Table 6: SACE BT's financial highlights provided in the business plan for 2010-
2011 

 
 Actual Projected 
 

2008* 
Revised 
budget 
2009 

Business 
Plan 
2010 

Business 
Plan 
2011 

Gross written premiums41 (EUR 
million) 99.7 [100; 150] [100; 150] [150; 200] 

Insurance technical expenses born by -70.6 [-150; -100] [-150; -100] [-100; -50] 

                                                           
40  Point 4.4. of the Export-credit Communication provides that:  

" […] In certain countries, cover for marketable export-credit risks may be temporarily 
unavailable from private export-credit insurers or from public or publicly supported export-
credit insurers operating for their own account, owing to a lack of insurance or reinsurance 
capacity. Therefore those risks are temporarily considered to be non-marketable. 
In such circumstances, those temporarily non-marketable risks may be taken on to the 
account of a public or publicly supported export-credit insurer for non-marketable risks 
insured for the account of or with the guarantee of the State. […]  

 Any Member State intending to use that escape clause should immediately notify the 
Commission of its draft decision. […]" 

41  Gross premiums as opposed to premiums net of reinsurance cost cover also the cover of part of 
risk ceded to reinsurers. 
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SACE ("Sinistri di competenza", EUR 
million) 
General expenses (EUR million) -36.1 [-50; 0] [-50; 0] [-100; -50] 
Technical result before reinsurance 
(EUR million) -63.0 [-100; -50] [-50; 0] [0; 25] 

Technical result after reinsurance 
(EUR million) -39.3 [-100; -50] [-50; 0] [-25; 0] 

Investment result (EUR million) 1.1 [5;10] [5;10] [5;10] 
Income before tax (EUR million) -39.5 [-100; -50] [-50; 0] [-25; 25] 
Net income (EUR million) -29.5 [-100; -50] [-50; 0] [-25; 25] 
     
Loss Ratio  131.0% [100; 150]% [50; 100]% [50; 100]% 
Cost ratio  44.6% [0; 50]% [0; 50]% [0; 50]% 
Combined ratio  175.6% [150; 200]% [100; 150]%  [75; 100]% 
* includes also the life insurance (include il ramo vita), which was divested in 2009. 
 

(55) Moreover, SACE BT expected to further increase its market share in the credit 
insurance and surety business market up to a target level of […]% in 2011 and 
to become the second market player in the credit insurance by 2011 in Italy. For 
2009, SACE BT estimated that it would rank third or fourth in the credit 
insurance and surety business market in Italy. 

(56) As for SACE BT's distribution network, the plan provides, inter alia, the 
assessment of possible opportunities for further acquisitions.  

(57) Moreover, the Italian authorities submitted that no capital increases ("aumenti 
di capitale") took place since the set up of SACE BT in 2004.  

4. ASSESSMENT OF THE MEASURES 

4.1. Existence of aid within the meaning of Article 107 (1) of the TFEU 
(58) It has to be examined whether the measures set out in Section 2.4 constitute 

State aid within the meaning of Article 107(1) TFEU. As set out in Article 
107(1) TFEU any aid granted by a Member State or through State resources in 
any form whatsoever which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods shall, in so far 
as it affects trade between Member States, be incompatible with the internal 
market, save as otherwise provided. 

(59) The qualification of a measure as State aid therefore presupposes that the 
following conditions are met: a) it must be imputable to the State and financed 
by a Member State or through State resources; b) it must grant a selective 
advantage susceptible to favour certain undertakings or the production of certain 
goods; and c) it must distort or threaten to distort competition and have the 
potential to affect trade between Member States. 

(60) These conditions being cumulative, they must all be present before a measure is 
characterized as State aid. As a result, if one of the conditions is not fulfilled 
then the relevant measure cannot be considered to be State aid.  
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(61) Beforehand, however, the scope of the assessment needs to be clarified in this 
case. In particular, as will be explained more in detail below, the assessment of 
the State aid character of measures below does not cover (i) the part of the 
measures that solely benefit non-marketable risks within the meaning of the 
Export-credit Communication and (ii) in the case of the first measure, the 
amount of capital that can be demonstrated by Italy as having already been 
allocated to the transferred activities before the creation of SACE BT. 

4.1.1. The part of the measures benefiting non-marketable risk: the first 
exclusion from the scope of the assessment 

(62) Italy did not submit that SACE BT is also covering non-marketable short-term 
risks and thus it did not provide the respective quantitative data. From SACE 
BT Annual Report 2005 it would appear, however, that at least in the beginning 
of its operations SACE BT also operated non-marketable risks within the 
meaning of Export-credit Communication (see recital (21)). In 2005 they 
seemed to constitute 5.1% of total risks insured by SACE BT. It is not clear, 
however, what part of technical reserves would relate to those risks in 2005.  

(63) The part of the measures benefiting non-marketable risks cannot be considered 
as constituting aid. A distortion of competition can occur obviously only if there 
is a market, i.e. if there are competitors competing with each other. In the 
Export-credit Communication, the Commission clarifies that there is a market 
for certain risks, which are defined as marketable risks. According to the 
Export-credit Communication, the non-marketable risks are not considered to be 
subject to competition rules, thus implying that their support with public funds 
is justified and cannot be considered as distorting the competition. As a result, 
the part of the measures that can be demonstrated by Italy as strictly benefiting 
solely non-marketable risks would not constitute aid within the meaning of 
Article 107(1) TFEU.   

(64) However, at this stage, the Commission has yet to establish, whether the 
coverage of non-marketable risks by SACE BT was continued also after 2005 
and whether they were carried out on the own account of SACE BT or rather for 
the account (and risk) of SACE. Also, the Commission does not have 
information whether the separation of accounts for short-term marketable, on 
the one hand, and non-marketable risks, on the other hand, is maintained by 
SACE BT. The Commission, thus, invites Italy to submit the above 
clarifications as well as separate accounts for non-marketable risks within 
SACE BT and, if the separate accounts are not available, any other 
economic/financial indicators that would allow to distinguish the share of non-
marketable risks in its operations and the extent that measures benefitted those 
risks, for the period 2004-2009 on an annual basis. Italy is notably invited to 
provide for each of the years since the creation of SACE BT a division between 
marketable risk and non marketable risk, in particular, in terms of premium 
income, amounts insured, associated technical reserves and regulatory capital 
requirements. 

(65) In that respect, the Commission also recalls that according to point 4.3 of the 
Export-credit Communication, the insurance of marketable risks and non-



 

17 

marketable risks, if the latter benefit of State support, would need to be 
administered separately and separate accounts for such activities would need to 
be kept by SACE BT. In particular, the Commission at this stage considers that 
in case SACE BT operated non-marketable risks, it should have separate 
accounting and should show that the respective measures allocated/granted to 
the non-marketable activities are used only for these activities.  

4.1.2. Part of the initial capital (the first measure), which had already been 
allocated to the transferred activities before the creation of SACE BT: 
the second exclusion from the scope of the assessment 

(66) SACE BT is insuring risks towards all EU Member States. Some of these 
activities clearly did not exist within SACE prior to the creation of SACE BT, 
other yes. In that respect, it has to be recalled that SACE stopped insuring all 
the marketable risks in 1998 (i.e. discontinued short-term risks in respect of the 
EU-15) in order to comply with the Export-credit Communication of 1997. In 
the period 1998-2004, SACE continued to insure risks towards the 10 countries 
which became Member States of the EU on 1 May 2004 and, therefore, 
marketable risks from that date. Thus, the part of the capital that can be 
demonstrated by Italy as having been already allocated to short-term risks in 
respect of EU-10 that were transferred to SACE BT, if any, should be excluded 
from the scope of the assessment. This consideration relates solely to the first 
measure. 

(67) Insofar as SACE was already carrying out short-term insurance, SACE BT 
would appear to continue part of the activities of SACE, notably the export 
credit activity in relation to the EU-10 Member States. The capital allocated to 
this activity before the creation of SACE BT would seem to have already been 
granted before the respective date and thus not constitute a grant of new 
financial resources. The subsequent transfer of this capital together with the 
respective activities to SACE BT would simply represent a change in the legal 
form of the same undertaking (or economic activity)42.  

(68) At this stage the Commission has not sufficient information to conclude on the 
above point. It observes, however, that according to the information provided by 
Italy no capital would appear to be allocated to those risks within SACE prior to 
1 May 200443. Moreover, it seems that SACE BT did not inherit any insurance 
contract and liabilities of SACE, therefore, the Commission at this stage 
considers that it cannot base itself on the transfer of insurance contracts and 
liabilities to assess the amount of capital allocated prior to 2004 to short term 
export credit activity in relation to the EU-10 Member States44. Second, it 
observes that SACE BT as illustrated in Section 2 above significantly expanded 

                                                           
42  See Commission decision of 21 December 2005 in case N 531/2005 Measures relating to the 

creation and operation of the Banque Postale (post office bank), OJ C 21, 28.01.2006, p. 2, 
recitals 51-54. Commission decision of 5 June 2002 in case C 27/99 (ex NN 69/98) State aid 
granted by Italy in the form of tax exemptions and subsidised loans to public utilities with a 
majority public capital holding, OJ L 77, 24.3.2003, p.21-40, recital 77. 

43  See recital 19 above and footnote thereto. 
44  As opposed to the analysis made in Banque Postale case (see recitals 51-53 of the respective 

decision, ibid footnote 42). 
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on the market as compared to the initial operations placed in a separate account 
(for the latter see recital (19)) and made a number of acquisitions on the market 
(a few of them it later divested). It would thus appear that only small share of 
the initially allocated capital, if any, could be covered by this exclusion criteria. 

(69) The Commission invites Italy and interested parties to provide comments on the 
above considerations. In particular, Italy is invited to provide further details on 
whether, when and what amounts of capital considered under the first measure 
were or could be considered as having been allocated to non-marketable risks 
turned into marketable ones upon EU enlargement of 2004 carried out until that 
date by SACE and the respective supporting documents. 

(70) The subsequent assessment of the measures is delimited by the above exclusion 
criteria. 

4.1.3. Imputability and State resources 

(71) SACE is fully owned by the State. However, according to settled case-law (see, 
in particular, the Stardust Marine judgement)45, even if the State is in a position 
to control a public undertaking and to exercise a dominant influence over its 
operations, actual exercise of that control in a particular case cannot be 
automatically presumed. Consequently, it is necessary to determine whether the 
public authorities must be regarded as having been involved in any way in the 
adoption of the measures at stake. 

(72) Nonetheless, according to the Stardust Marine judgement: 

 "53. It cannot be demanded that it be demonstrated, on the basis of a precise inquiry, 
that in the particular case the public authorities specifically incited the public 
undertaking to take the aid measures in question. In the first place, having regard to 
the fact that relations between the State and public undertakings are close, there is a 
real risk that State aid may be granted through the intermediary of those undertakings 
in a non-transparent way and in breach of the rules on State aid laid down by the 
Treaty.  
 
54. Moreover, it will, as a general rule, be very difficult for a third party, precisely 
because of the privileged relations existing between the State and a public undertaking, 
to demonstrate in a particular case that aid measures taken by such an undertaking 
were in fact adopted on the instructions of the public authorities.  
 
55. For those reasons, it must be accepted that the imputability to the State of an aid 
measure taken by a public undertaking may be inferred from a set of indicators arising 
from the circumstances of the case and the context in which that measure was taken." 
 

(73) Subsequently, the Court has indicated the following indicators allowing to infer 
the imputability to the State of a measure taken by a public undertaking: i) the 
fact that the undertaking in question could not take the contested decision 
without taking account of the requirements of the public authorities; ii) the fact 
that, apart from factors of an organic nature which linked the public 
undertakings to the State, a public undertaking, through the intermediary of 
which aid had been granted, had to take account of directives issued by a central 

                                                           
45  Stardust Marine Judgement of 16 May 2002 in case C-482/99 [ECR I] p 4397. 
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government body, i.e. Comitato Interministeriale per la Programmazione 
Economica (CIPE) ; iii) integration of the public undertaking to the structures of 
the public administration of the State; iv) the nature of the undertaking's 
activities and whether such activities are exercised out on the market in normal 
conditions of competition with private operators; v) the legal status of the 
undertaking (in the sense of its being subject to public law or ordinary company 
law); vi) the intensity of the supervision exercised by the public authorities over 
the management of the undertaking, or vii) any other indicator showing, in the 
particular case, an involvement by the public authorities in the adoption of a 
measure or the unlikelihood of their not being involved, having regard also to 
the compass of the measure, its content or the conditions which it contains. 

(74) In the present case, the Commission observes that the four measures were 
granted by SACE. It therefore has to be investigated whether the actions of 
SACE are imputable to the State.  

(75) In this respect, even though SACE is not integrated in the public administration 
and does not exercise official authority, the Commission considers that the 
following indicators demonstrate imputability to the State46:  

i) All members of SACE's Board of Directors ("Consiglio di Amministrazione") 
are nominated on a proposal of the Italian State, according to art. 6(2) of 
Legislative Decree no. 269/200347. Therefore, the Board of Directors 
("Consiglio di Amministrazione") of SACE includes only representatives of the 
Italian State. Moreover, in 2004 when SACE became a joint-stock company and 
the first measure was granted, as well as in 2009 when the other three measures 
were granted at least some of the members of the Board of Directors 
("Consiglio di Amministrazione") maintained their position or occupied in the 
past a position in the Italian administration. In particular, both in 2004 and in 
2009 the president of the Board of Directors of SACE at the time also preserved 
his management position within the Ministry of Economy/Ministry of Economy 
and Finance. The field of responsibility concerned international financial 
relations. 

ii) SACE's activities are not exercised in competition with private operators (i.e. 
not on market conditions): the mission of SACE in 2004 was (and, to this day, 
continues to be) to maintain and promote the competitiveness of the Italian 
economy and it essentially covers non-marketable risks within the meaning of 
the Export-credit communication (i.e. it operated in the field, which is not 
considered to be subject to normal conditions of market competition); 

iii) The activity of SACE has always benefited of a State guarantee and other 
State support measures; 

iv) SACE was a public body subject to public law and became a limited 
company on 1 January 2004, i.e. only shortly before SACE BT was created and 
the first measure was granted; 

                                                           
46  See paragraphs 52, 54, 55 and 56 of the Stardust Marine judgement. 
47  See also art.13(2) of the SACE's Statutes available at: 

http://www.sace.it/GruppoSACE/export/sites/default/download/normativa/nuovo_statuto.pdf 
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v) Regarding the influence of the State on the allocation of SACE's resources, 
the CIPE has to deliberate every year not later than on 30 June on the financial 
projections as well as financial needs related to certain risks and to define global 
limits for the non-marketable risks to be assumed by SACE, distinctly for the 
guarantees of the duration inferior and superior than 24 months48.   

(76) Further, the fact that SACE BT was created with a capital of EUR 105.8 million 
(first measure) shortly after the change of legal status of SACE seems to 
indicate that the State's decision to reorganise SACE in 2004 included the 
creation of SACE BT.  

(77) Also, the Statutes of SACE BT provide that besides the legal provisions 
regularly applying to private insurance companies, SACE BT is also subject to 
the provision of a law49 stating that in case a new legal entity is created to 
provide cover for marketable risks, SACE should hold not less than 30% of its 
capital. It would thus appear that the constitution of SACE BT with the 
corresponding capital (first measure) and the continuous support to it (second, 
third and fourth measures) were influenced by the Italian State to the extent that 
the above mentioned legislative provision excluded that such risks be run down 
and/or sold in their entirety to a market operator.  

(78) In addition, it is noteworthy that the second, third and fourth measures were 
granted during the financial crisis. From the information available, the role of 
the parent company, SACE, and the other companies of the group, inter alia 
SACE BT, was recognised as an important one in the recovery of the Italian 
economy. In this respect, the press release of 1 April 2009 on the publication of 
the consolidated results of SACE Group50 states that: "The Board of Directors 
stressed the SACE Group’s role in supporting the Italian economy. This role is 
of particular strategic importance in the current economic and financial 
situation, which is not merely a typical business cycle downturn. The Board is 
confident that SACE's financial measures and expertise can make a major 
contribution to the recovery of the Italian economy". Therefore, it would appear 
that the above mentioned measures came as a support to SACE BT also in order 
to strengthen the Group's role in the recovery of the Italian economy. This 
reinforces the conclusion that SACE is used by the State as an instrument to 
discharge its normal responsibilities in promoting economic development of the 
country.   

(79) All the above demonstrates that SACE is strictly linked to the Italian public 
authorities and it is used to implement tasks in economic matters that 
traditionally fall within the responsibility of the former. Considering also the 
economic and policy significance of the measures at stake and the persistent 

                                                           
48  See Stardust Marine judgement of 16 May 2002 in case C-482/99 [ECR I] p. 4397, para. 55 

quoting Case C-303/88, Italian Republic v Commission, [1991] ECR I-01433, para. 11 and 12 
and Case C-305/89, Italian Republic v Commission, [1991] ECR I-01603, paragraphs 13 and 
14. 

49  Article 6.12 of the Decree Law n. 269 of 30.09.2003 as converted with the modifications to the 
Law n. 326 of 24.11.2003. 

50  See page 1 of the press release available at: 
  http://www.sace.it/GruppoSACE/export/sites/default/download/comunicati/2009/20090401_-

_Comunicato_Bilancio_2008_Gruppo_SACE_e_controllate_-_final__11_.pdf  

http://www.sace.it/GruppoSACE/export/sites/default/download/comunicati/2009/20090401_-_Comunicato_Bilancio_2008_Gruppo_SACE_e_controllate_-_final__11_.pdf
http://www.sace.it/GruppoSACE/export/sites/default/download/comunicati/2009/20090401_-_Comunicato_Bilancio_2008_Gruppo_SACE_e_controllate_-_final__11_.pdf
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tight links between the State and SACE, the Commission considers that it is 
highly unlikely that the measures at hand may have been adopted without any 
State involvement. The Commission therefore concludes that, even though there 
is no direct evidence of State involvement in SACE's decisions to take the 
measures at hand in favour of SACE BT, those measures must be considered as 
imputable to the State. 

4.1.4. Presence of an advantage  

4.1.4.1. First measure – presence of an advantage 

 Principles to follow when applying the MEIP test 

(80) In accordance with settled case-law, in order to establish whether a capital 
injection is granting a competitive advantage it is necessary to assess whether, 
in similar circumstances, a private investor in a market economy would have 
made capital contributions of the same size51, having regarded in particular to 
the information available and foreseeable developments at the date of those 
contributions52. 

(81) The MEIP is a test that should be applied ex-ante, i.e. one should determine 
whether at the time of planning the investment a private investor in a market 
economy would have prevailed upon making such a capital contribution. One 
should refrain from any assessment based on later developments. In particular, 
compliance with the MEIP can be demonstrated by relying on an ex-ante 
credible business plan53 on the basis of which the investment decision was 
taken. The Commission notes that any prudent market investor would carry out 
its own ex-ante assessment on the strategy and profitability prospects of an 
investment project54. To that end, a market investor would duly take into 
account the risks associated with the investment so as to require higher 
profitability from more risky investments and the existing regulatory 
framework, e.g. in the financial services sector. The specific regulatory 
requirements on the minimum capital, liquidity and similar would however not 
induce a market economy investor to forego an adequate level of profitability.  

                                                           
51  Case C-261/89 Italy v Commission [1991] ECR I-4437, paragraph 8; Joined Cases C-278/92 to 

C-280/92 Spain v Commission, cited above, paragraph 21; Case C-42/93 Spain v Commission 
[1994] ECR I-4175, paragraph 13. 

52  See, points 3.1. and 3.2. of the Export-credit Communication, the Commission's notice 
regarding Application of Articles 92 and 93 of the EEC Treaty [now 107 and 108 of the TFEU] 
to public authorities' holdings, Bulletin EC 9-1984, and the Commission Communication to the 
Member States on the application of Articles 92 and 93 of the EC Treaty and of Article 5 of 
Commission Directive 80/723/EEC to public undertakings in the manufacturing sector (OJ C 
307, 13.11.1993, p. 3),  

53  See, Commission decision of 10 November 1999 conditionally approving the aid granted by 
Italy to the public banks Banco di Sicilia and Sicilcassa (OJ L 256 of 10.10. 2000, p. 21), 
recitals 58-61. See also the Commission's 2005 German Landesbanken recapitalization 
Decisions, such as cases NN 71/2005, HSH Nordbank (OJ C 241, 6.10.2006, p.12) and NN 
72/2005, Bayern LB (OJ C 242, 7.10.2006, p.18). See the Commission Decision C(2010)1180 
final, of 26 February 2010, in case C9/2009, Restructuring of Dexia (para. 126), not yet 
published, where the Commission pointed out that the MEIP was not fulfilled, inter alia  
because no ex-ante business plan had been validated by independent auditors and no stress-test 
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(82) A private investor is not content merely with the fact that an investment does 
not cause him a loss or that it produces only limited profits. A market economy 
investor would attempt to maximise the return on his assets in accordance with 
the circumstances in his interests, even in the case of an investment in an 
undertaking in which he already had a shareholding55. Even if the average return 
in the sector is only one of the elements the Commission may consider, a 
prudent market economy investor, when making estimations of the appropriate 
remuneration, would, in principle, require a minimum return for the investment 
being at least of the level of the average profitability in the respective sector56. 

                                                                                                                                                                      
had been made to evaluate the bank's recapitalisation by the Member States concerned, before 
such recapitalisation. See the Commission Decision 2005/226, Shetland Shellfish, OJ L 81, 
18.03.2006, p. 36, concerning an investment in a seafood processor in the Shetland Islands by 
the local authority, where the United Kingdom relied on two reports about the prospect of the 
undertaking, which included balance sheet projections, that had been taken into account by the 
local authority before making its investment. It was argues that the investment satisfied the need 
for an ex-ante evaluation and were based on 'conservative and prudent' assumptions, consistent 
with the MEIP. The Commission did not agree, finding that the report were 'insufficient for any 
normal private investor' (despite the relatively modest amount in issue). 

54  Commission decision of 7 June 2005 on Alitalia's restructuring plan, OJ L/069/49, 08.03.2006, 
para. 194.  

55  See judgement of 6.03.2003, T-228/99, T-233/99 WestLB and the Lando f Nordrhein-
Westfalen vs Commission, para 314. 

56  See judgement of 6.03.2003, Westdeutsche Landesbank Girozentrale / Commission (T-228/99 
and T-233/99, ECR II-435, paragraphs 254-255, 270). 
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Doubts and assessment of the Commission 

(83) Since no market operator took part in the first measure and SACE BT is not 
listed on the stock market, the parameter that needs to be ascertained is the 
expected profitability of the investment according to the business plan. Indeed, 
according to the case-law57 and the Commission practice58, the fact that a capital 
injection was allegedly necessary to continue the business activity and/or to 
adequately capitalise the activity pursuant to prudential rules/risk estimation is 
not sufficient to consider it acceptable for a market investor59. The latter would 
make this investment only if its expected profitability, having regard to the 
information available and developments foreseeable at the time of the financial 
contribution60, is sufficient. Even if such a high capital contribution was 
considered necessary to SACE BT to comply with solvency rules, it does not 
follow that the MEIP test would be fulfilled. Indeed, according to the 
established case-law and practice61 the parent company, SACE, as would a 
market investor in comparable circumstances, had the alternative not to allocate 
capital and to use it for its other activities or return it as dividends to the State.   

(84) As regards the regulatory capital needs, the Commission observes that the 
capital at the end of 2005, after granting of the first measure exceeded the 
minimum regulatory capital for solvency needs62. The fact that SACE BT had 
capital in excess of the minimum which is required under the regulatory 
requirements is also demonstrated by the fact that it was able to make the 
acquisition of KUP. Another relevant ratio for the insurance companies is a so-
called coverage ratio, which measures the relation of the eligible assets to 
technical provisions/reserves, which has to be above 100% at all times. The 
Commission has no information, however, on whether assets were sufficient to 
cover insurance liabilities at the time, when the first measure was granted. 

                                                           
57  See, for example, "West LB" judgement of 6 March 2003 in Case T-228/99 and T-223/99, 

Westdeutsche Landesbank Girozentrale v. Commission [2003], ECR II-435, para.255. 
58  See, for example, Commission Restructuring of Dexia Decision (para.127), where the 

Commission rejected the concerned Member States' argument that the MEIP should be applied 
more "flexibly" due to the fact that the public entities which had injected capital in Dexia were 
"historical owners" of the bank and would therefore be ready to take greater risk to ensure 
business continuity than a private market investor initially investing in the bank. 

59  Other Member States decided to sell or privatise their short-term credit insurance activities. The 
UK government began the privatization trend in 1991 with the sale of the short-term export 
credit insurance business of its export Credits Guarantee Department to NCM of the 
Netherlands. COFACE of France was privatised in 1994. The sales and transfers carried out in 
Sweden and Finland directly moved the export credit agencies' short-term business to private 
hands.  

60  See judgment of 30 April 1998 in Case T-16/96, Cityflyer Express v. Commission [1998], ECR 
II-757, para. 76 

61  As regards the comparison of the State intervention to the alternative scenario of winding up the 
respective business and the costs that would need to be taken into account in the latter scenario, 
see judgements of 28.2.2003, Gröditzer (ECR I-1139, C-334/99, paragraphs 133-141) and of 
14.09.1994, Kingdom of Spain v Commission of the European Communities (ECR I-04103, 
joined cases C-278/92, C-279/92 and C-280/92, paragraphs 21-22).  

62  See footnote 25. 
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(85) As at the year end of 2009, after the granting of the third and fourth measures, 
the Annual Report of SACE BT would seem to indicate that the regulatory 
minimum capital required amounted to EUR 9.08 million and the excessive 
capital seems to amount to EUR 96.06 million63. However, during the financial 
year 2009 assets were insufficient to cover the reserves (insurance liabilities) 
making it necessary for SACE BT to raise fresh capital (see recital (105) 
below). 

(86) The solvency needs and other regulatory requirements, if relevant, in particular, 
coverage ratio of SACE BT need to be further investigated. Therefore, Italy is 
invited to comment on whether a lower – though sufficient from a regulatory 
perspective – capital allocation to SACE BT at its creation in 2004 would have 
allowed SACE BT to expect sufficient profitability levels on the capital 
invested. 

(87) Further, the Commission noted that some of the documents that might be of 
relevance and, in particular, the document that would illustrate the calculation 
of the capital needs amounting to EUR 100 million, as estimated at the time, 
were not submitted by Italy. Therefore, it invites Italy to submit all the minutes 
of the Board of Directors of SACE and/or SACE BT and all supportive 
documents where any of the four measures is mentioned that had not been 
submitted to the Commission to date. In particular, it invites Italy to submit the 
minutes of the meeting of the Board of Directors of SACE of 28 April 2004 and 
the part of the minutes of the meeting of the Board of 18 May 2004 regarding 
points I-IV together with the annexes thereto if any. It further invites Italy to 
specify whether the business plan submitted to the Commission is the same 
document as that mentioned in point V of the minutes of the meeting of the 
Board of 18 May 2004 and, if not, to submit a respective document. 

Assessment on the profitability expectations 

(88) A market economy investor could accept low profitability and even losses in the 
first years only if this is compensated in the ex-ante business plan by above 
average profits at a later stage so that the overall return on the investment 
(brought to present value by taking into account an appropriate discount factor) 
is sufficient64. 

(89) In the absence of the information that would allow the Commission to delimit 
the first measure and its assessment solely to the newly granted capital and to 
the extent it benefits marketable risks (as set out in Sections 4.1.1 and 4.2.2 
above) the following assessment is based on the information and arguments 

                                                           
63  See page 93 of the Annual Report 2009, available at: 

http://www.sacebt.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/BT_
SACE_BILANCIO_09.pdf.   

64  In its judgement of 21 January 1999, joined cases T-129/95, T-2/96 and T-97/96, Neue 
Maxhütte Stahlwerke GmbH and Lech-Stahlwerke GmbH v Commission, [1999] ECR II-00017, 
para.116-121, CFI stated that even in the private sector a parent company may, for a limited 
period, take the losses of its subsidiary, but only if there is a reasonable likelihood that the 
assisted undertaking will become profitable again. A private investor could not afford to inject 
private capital after years of continuous losses if this was more costly than winding up the 
company. 

http://www.sacebt.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/BT_SACE_BILANCIO_09.pdf
http://www.sacebt.it/GruppoSACE/export/sites/default/download/ar_bilanci/AR_e_bilanci/BT_SACE_BILANCIO_09.pdf
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provided by Italy to date. For that reason it is only preliminary, since it takes 
into account the entire capital subscribed and the profitability of the entire 
company.  

(90) In the business plan drawn up in 2004 for SACE BT, the ROE was expected to 
be negative in the first years and to turn only marginally profitable in the last 
three years projected (2006-2008). No further assessment of a potential further 
increase in returns to cover for the initial losses was made. There was also no 
analysis of the potential profitability of possible acquisition in the sector65 (there 
was even no analysis of possible target for such acquisition). Thus, a mere 
projection of the company becoming slightly profitable in the medium-term 
appears to have been the basis for the investment.  

(91) In this context, it is considered that in case of a start-up or risk capital 
investment, the market investor looks at a longer perspective when assessing the 
expected return. In addition, an investor will discount future cash flows to 
calculate the present value of the future profits. However, there is no trace of 
such long term profitability forecast in the business plan prepared at the time. In 
addition, there is no discounting of the future profits. 

(92) Thus, it would appear that the assessment of expected profitability for SACE 
BT done at the time would have been insufficient to convince a market 
economy investor to make the capital contribution. This is particularly the case 
since this is a very cyclical activity, with high volatility in earnings. For 
instance, several players suffered losses in the recession years 2001-2002. A 
market investor would have required a sufficient return to remunerate that high 
level of risk.  

(93) From the information provided it would appear that no such long-term 
comparative assessment has been made at the time by SACE. The Commission 
would consider that the average return in the relevant market segment would 
provide, i. a. an appropriate benchmark (see Table 4). The ROE projected by 
SACE was similar to a risk-free rate and thus does not appear to be sufficient 
for an investment with a similar risk profile. In other words, the low 
profitability level expected is not of the level that could have been accepted by 
the market economy investor as it would appear to be substantially below the 
average profitability in the sector.  

(94) The Commission did not obtain sufficient information to assess whether the 
assumptions underlying the business plan were made in a reasonable and 
prudent manner. The change in the profitability perspectives of SACE BT 
results from significant expected changes (more than a threefold decrease) in 
the combined ratio66 over the few years projected (Table 6), which in principle 

                                                           
65  Whether a company can be acquired on a profitable basis depends among others on the 

purchase price. The business plan does not contain any analysis of the expected purchase price. 
The plan therefore does not bring any element to conclude that SACE BT could become the 4th 
largest player on the market on a profitable basis. 

66  An insurer's underwriting performance is measured in its combined ratio which is the ratio of 
losses and expenses to insurance premiums. A combined ratio of less than 100 percent indicates 
underwriting profitability, while anything over 100 indicates an underwriting loss. A company 
with a combined ratio over 100% may nevertheless remain profitable due to investment 
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would involve measures to restructure business or substantial changes in terms 
of claims and other risks management and cost economies. However, no details 
underpinning this projected turn-around are contained in the business plan.  

Table 7: SACE BT's initial financial projections (2004) 

 2004 E 2005 E 2006 E 2007 E 2008 E 
Gross written premiums (EUR million) - 17.1 […] […] [50-100] 
Net premiums (EUR million) - 5.2 […] […] [0-50] 
Technical result (prior to investment 
result)  -5.2 [negative] [negative] [positive] 

Net income (EUR million) - -2.4 [negative] [positive] [positive] 
Shareholders' equity (EUR million) - 102.4 [100-125] [100-125] [100-125] 

 
Commission ratio 81.1% 52.7% […] […] […] 
Pure expense ratio  156.9% 64.6% […] […] […] 
Expense ratio 238.0% 117.3% [50-75]% [25-50]% [25-50]% 
Loss/claim ratio  96.9% 82.1% [50-75]% [50-75]% [50-75]% 
Combined ratio  334.9% 199.4% [100-125]% [100-

125]% [75-100]% 

Combined ratio (including the 
variation of the equalization reserve)  0.0% 199.4% [100-125]% [100-125]% [75-100]% 

Investment result   1.4% 2.6% [0-5]% [0-5]% [0-5]% 
R.O.A.E. (Return on Average Equity)  neg. neg. [0-5]% [0-5]% [0-5]% 
Normalised R.O.E. neg. neg. [0-5]% [0-5]% [0-5]% 
Shareholders' equity/Net premiums67 9571.4% 1981.1% [500-750]% [250-500]% [250-

500]% 
Source: The business plan 2005-2008 for the operation of the short-term insurance by SACE S.p.A. 
with the assistance of KPMG, submitted by the Italian authorities on 12 February 2008. 

Conclusions on the MEIP 

(95) The Commission has serious doubts on whether the first measure meets the 
MEIP. This analysis was based on the financial projections available at the time 
of the investment.  

(96) Since the first measure does not comply with the MEIP, it seems to give an 
advantage to SACE BT by providing it with capital it could not have raised on 
the market.  

4.1.4.2.Second measure – presence of an advantage 

(97) The Commission first notes that according to point 4.2 of the Export-credit 
Communication, the Member States were requested to end granting of certain 
types of State aid within one year of the publication of this Communication, 
including a reinsurance by the State, either directly, or indirectly via a public or 
publicly supported export-credit insurer, on terms more favourable than those 
available from the private reinsurance market, which leads either to under-
pricing of the reinsurance cover or to the artificial creation of capacity that 
would not be forthcoming from the private market (point 4.2(f)). Point 4.2 

                                                                                                                                                                      
earnings. In non life insurance segment and notably in the case of credit insurance, a combined 
ratio is expected to be lower than 100 percent. 

67  The calculation of the ratio does not reconcile with the data. 
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further states that existing complementary reinsurance arrangements remained 
permissible for an interim period, provided that, inter alia, the State reinsurance 
is a minority element in the insurer's overall reinsurance package; and where the 
State reinsurance does not act so as to enable the insurer to insure business on 
individual buyers beyond the limits set by the participating private-market 
reinsures.  

(98) From the explanation of the Italian authorities set out above (see recitals (34)–
(39)and (49)–(50)), it would appear that SACE provided reinsurance to SACE 
BT only after such cover was not found on the market. The Italian authorities 
indicated that SACE BT first decided to look for the reinsurance cover on the 
market. This could be explained by its willingness to comply with the 
requirements set out in point 4(2)(f) of the Export-credit Communication. 

(99) Second, the Italian authorities stated that SACE BT managed to find reinsurance 
for [20-35]% of the cover. According to the submission of Italy, due to the 
limited capacity available on the market, SACE participated in order to cover 
the remainder of the reinsurance coverage i.e. [65-80]% ("A fronte della limitata 
disponibilità del mercato per i rischi oggetto del Trattato, per il rimanente [65-
80]% alla copertura medesima ha partecipato SACE S.p.A.")68.  

(100) The information provided by the Italian authorities illustrating the limited 
capacity on the market to obtain the remaining cover would seem to indicate 
that the reinsurance provided by the State indirectly (i.e. via a public export-
credit insurer SACE) could be considered to be provided on terms more 
favourable than those available from the private reinsurance market (e.g. the 
share of cover provided (and hence seemingly having covered larger risks) and 
the timing of the measure, which leads to the artificial creation of capacity that 
would not be forthcoming from the private market. In particular, Italy stated that 
in addition to the operators having provided the partial cover of [20-35]% (5 of 
them), 16 other market operators were contacted, but they declined to 
participate in the reinsurance transaction. The Commission has therefore at this 
stage doubts that the reinsurance by the market operators and parent company 
SACE was provided under the identical terms69. 

(101) Finally, the Italian authorities themselves acknowledged that the global 
financial crisis influenced significantly the world reinsurance market and 
triggered restrictive reinsurance conditions in 2009. As a result, a number of the 
private reinsurers have significantly reduced their credit insurance capacity by 
decreasing their activity in this sector and were refocusing on more profitable 
areas which had an impact on the availability of such credit insurance and 
reinsurance on the market. In this context, it is noteworthy that in cases of 
reassurance being offered by the State in many other Member States in the 
context of the current crisis, the State supported reinsurance, even if provided 

                                                           
68  See 1 paragraph on p. 6 of the submission of Italy of 8 April 2010. 
69  See judgment of 6.03.2003, Westdeutsche Landesbank Girozentrale / Commission (T-228/99 

and T-233/99, ECR II-435, paragraph 81). 
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next to the private reinsurers, was assessed by the Commission and was not 
approved as measure complying with the MEIP70.  

(102) However, according to the information provided by the Italian authorities so far, 
the terms offered by the State with regard to priority, capacity and premium 
were the same as those agreed with the above-mentioned market operators 
having provided the cover. The Commission notes that some private insurers 
may have accepted to provide a meaningful share of reinsurance to SACE BT 
even before knowing that the State would provide the remaining part. It might 
have been the case that if SACE BT had looked for other reinsurers than those 
mentioned in recital (37) above, it could have potentially found sufficient 
coverage, but found it more expedient to revert to its shareholder (SACE).  

(103) Nevertheless, in light of the above the Commission cannot, at this stage, 
exclude that the measure at hand conferred an advantage to SACE BT. The 
Commission invites Italy and interested parties to further comment on this 
matter.  

4.1.4.3.Third measure – presence of an advantage 

(104) Even though according to the Italian authorities the operation did not increase 
the amount of the share capital ("capitale sociale"), the Commission notes that 
it influenced positively the shareholders' equity ("patrimonio netto"), being a 
wider category than the share capital ("capitale sociale"), by means of transfer 
from the parent company SACE to SACE BT's capital71. On the basis of the 
information available, the Commission, therefore, considers that the operation 
represents a capital increase ("aumenti di capitale") implemented by SACE.  

(105) The Commission highlights, however, that similarly as in the case of the first 
measure the below considerations are based on the financial information 
provided for the entire company, since it was not made aware, if in 2009 SACE 
BT still operated any non-marketable risks within the meaning of the export-
credit Communication. 

(106) The Commission notes, in particular, that SACE's Board of Directors approved 
the transfer of total amount of EUR 70 million to SACE BT in 2009. In 
addition, as in 2009 the accounting policy was changed to record the value of 
investments in the controlled entities according to the equity in their balance 
sheet account, the value of SACE's investment in SACE BT has been reduced to 
EUR 62.436 million, recording the respective amount as losses in 200972. As 
acknowledged by the Italian authorities, the third and the fourth measures 
transpose the needs identified for SACE BT in order to cope with the effects of 
the financial crisis73. In the document for discussion (materiale per discussione) 
in the SACE BT's Board of Directors of 31 March 2009 it is provided that 

                                                           
70  See footnote 29.  
71  As per SACE 2009 Financial Accounts and Annexes 5-7 to notes to the Accounts, the increases 

in controlled entity SACE BT amounted to EUR 70 million..   
72  See SACE Annual Report of 2009, p. 63 and annex 5 to the Notes to the Report ("Nota 

integrativa") on p. 106.  
73  See submission of Italy by letter dated 8 June 2010, p. 2. 
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SACE BT "needs a recapitalisation (ricapitalizzazione) of up to EUR 70 million 
in order to constitute adequate assets to cover the reserves at the end of 2009"74. 
The same document provides that already at the end of the first semester of 
2009 the assets were insufficient to cover the reserves i.e. an amount of EUR 
[20-30] million was needed at the end of June 2009 and EUR [50-75] million at 
the end of 2009. 

(107) In this context, the Commission has strong doubts that any private  economic 
operator would have invested the amount currently assessed in SACE BT. It 
seems that SACE BT was not in a position to cover the losses registered at the 
end of 2008 and its assets at the time were not sufficient to cover reserves. It 
seems that SACE BT could not have raised the capital injected into the 
company on the market since its expected profitability was insufficient. There is 
no evidence that SACE BT had a positive value at that time.  

(108) A parent company would have taken the losses of its subsidiary, but only if 
there is a reasonable likelihood that the assisted undertaking will become 
profitable again75. If, on the other hand, in the alternative scenario of no 
additional capital provision, SACE BT could not carry further its activities due 
to the shortage of assets to cover the reserves, SACE BT being a limited 
liability company, a market economy investor would not have injected 
additional capital into SACE BT, if in economic terms this was more costly than 
to liquidate the respective assets (e.g. by selling the respective investment). In 
case of winding down of SACE BT, the other economic relations between the 
controlling entity, SACE, and its subsidiary, SACE BT, for instance, loans, 
would need to be taken into account in such an assessment. In that respect, the 
Commission invites Italy to comment, whether the third measure was necessary 
to allow SACE BT to continue operating and, if so, what would be the estimated 
costs that could be incurred by SACE, if it were to sell or to liquidate SACE 
BT. 

(109) It has to be further assessed, whether at the time of the investment, one could 
have realistically expected that SACE BT would achieve an adequate return on 
capital, at least in the long term. Accordingly, reviewing the plausibility of the 
plan drafted for SACE BT plays a central role in evaluating its future prospects. 
In connection with the private investor test, the plan has a key significance 
because a private investor will provide fresh capital to a company with an 
earnings deficit only if he expects a return to a sufficient profitability level. 
Otherwise, the invested capital would only go towards repayment of the 
company's existing debt, without ensuring that it will begin to earn a profit 
again in the future76. Without a compelling "restructuring" plan, a rational 
private investor would not invest77.  

                                                           
74  See submission of Italy by letter dated 8 June 2010, Annex 7, p. 29. 
75  See CFI, T-129/95, T-2/96 and T-97/96, [1999] ECR II-00017Neue Maxhütte Stahlwerke 

GmbH and Lech-Stahlwerke GmbH v Commission, para.116. 
76  See Commission decision, 31.1.1996, OJ 1996 L 104/25, 26 – Iberia, para 15 of Part VII. 
77  See ECJ, C-305/89, ECR 1991, I-1601, para. 22 – Italy/Commission ("Alfa Romeo"); 

Commission decision, 27.7.1994, OJ 1994, L 258/26, 33, para 21 of Part VII – Air France; and 
Commission decision, 15.7.1997, OJ L 322/44, 56 – Alitalia, para. 6 of Part VII.  
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(110) In this respect, it is noteworthy that in the business plan for the period 2010-
2011 SACE BT envisages mainly measures to increase the market share and the 
expansion of the activity rather than measures to return to profitability e.g. to 
cut costs and restructure the business model. SACE BT expects to increase its 
market share in the credit insurance and surety business market up to a target 
level of […] in 2011 and to become the second market player in the credit 
insurance by 2011. For 2009, SACE BT estimated that it would rank third or 
fourth in the credit insurance and surety business market. As for SACE BT's 
distribution network, the plan provides, inter alia, the assessment of possible 
opportunities for further acquisitions. Moreover, the business plan relies inter 
alia on exogenous factors like the improvement of the economic and market 
scenario and a progressive opening of the reinsurance market starting with 2011 
rather than on internal changes. 

(111) The Commission concludes that the MEIP would not seem to be fulfilled and 
that the third measure would appear to have conferred an advantage to SACE 
BT. 

4.1.4.4.Fourth measure – presence of an advantage 

(112) At the end of March 2009, SACE BT registered additional losses accounting for 
EUR 22.587 million. On 4 August 2009 it was approved the transfer of the 
amount of EUR 41 million from SACE into the capital account of SACE BT 
("versamento in conto capitale").  

(113) Even though according to the Italian authorities the operation did not increase 
the amount of the share capital ("capitale sociale"), the Commission notes that, 
similarly to the third measure, it influenced positively the shareholders' equity 
("patrimonio netto") by means of transfer from the parent company SACE to 
SACE BT's capital. Similarly to the third measure, the Commission considers 
that the operation represents a capital increase ("aumenti di capitale") 
implemented by SACE.  

(114) The Commission highlights, however, that similarly as in the case of the first 
and the third measures the below considerations are based on the financial 
information provided for the entire company, since it was not made aware, if in 
2009 SACE BT still operated any non-marketable risks within the meaning of 
the export-credit Communication. 

(115) In this context, the Commission has strong doubts that an economic operator 
would have invested the respective amount in SACE BT and that such treatment 
would have been granted likewise by a private undertaking. It seems that SACE 
BT could not have raised the capital injected into the company on the market 
since its expected profitability was insufficient. Similar to the second and third 
measures, there is no evidence that SACE BT had a positive value at that time.  

(116) There is no evidence either that SACE acted as any other profit-seeking 
operator, in particular an investor under the given market conditions. In 
addition, given the uncertain future in the middle of the economic and the 
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financial crisis, a prudent investor would have required a particularly high 
return to be convinced to invest at that point in time.  

(117) The Commission concludes that the MEIP would not seem to be fulfilled and 
that the fourth measure would appear to have conferred an advantage to SACE 
BT by granting it with additional capital that it would not have been able to 
raise on market terms. 

4.1.5. Selectivity 

(118) As regards the first measure, the capital allocation targeted only one company, 
SACE BT and no other undertakings. Consequently, the measure is selective. 

(119) As regards the second measure, the Commission takes note that the Italian 
authorities submitted that SACE had the possibility to conclude reinsurance and 
co-insurance contracts with other private insurers. Even if true that the measure 
were available to all private insurers, it would still be selective since benefitting 
only one sector. Consequently, the Commission considers the measure to be 
selective. 

(120) As regards the third measure, the operation envisaged only one company, 
SACE BT. Consequently, the measure is selective. 

(121) As regards the fourth measure, the operation envisaged only one company, 
SACE BT. Consequently, the measure is selective. 

4.1.6. Distortion of competition 

(122) Regarding the first measure, insofar as SACE BT could not have raised that 
capital on the market it follows that without the State capital, SACE BT would 
not have been able to operate on the marketable export credit insurance market 
at all or not to the extent it did. The State support would therefore distort 
competition by reinforcing the financial position of SACE BT and allowing it to 
operate on a larger scale than otherwise on the market.  

(123) Even if SACE BT could have raised a smaller amount of capital on the market, 
the additional capital (compared to the capital which could have been raised on 
the market) provided by the State allowed it to enjoy a better creditworthiness, 
to write more insurance, and to make acquisitions. 

(124) In this respect, point 3.2 of the Export-credit Communication states that the 
provision of capital by the State granted to certain enterprises which involve 
State aid if the latter did not act as a private investor in a market economy, 
distorts competition78. 

                                                           
78  "3.2. The types of treatment listed in paragraph 3.1 [inter alia the provisions of capital] give, or 

may give, the export-credit insurers that receive them a financial advantage over other export-
credit insurers. Such financial advantages granted to certain enterprises distort competition and 
constitute State aid within the meaning of Article 92 (1) of the Treaty. 

 […]  



 

32 

(125) As regards the second measure, insofar as it can be considered as providing 
SACE BT an advantage that it would not have obtained under normal market 
conditions,  without this measure SACE BT would have had to support these 
risks on its balance sheet/from its own capital or offer a higher premium to 
obtain the reinsurance. It would appear that SACE BT would not have had 
enough capital to bear these risks. Therefore, the measure would allow SACE 
BT to write much more insurance than what it could have done without the 
State reinsurance or to bear less of risks on its own account. In line with points 
3 and 2.1 of the Export-credit Communication, the Commission concludes that 
also the second measure was capable of distorting competition.  

(126) Regarding the third and the fourth measures, the Commission has serious 
doubts whether SACE BT's activity could have continued under normal 
conditions without the measures taken by SACE. It is likely that without that 
capital SACE BT could not have fulfilled its regulatory capital requirements 
and would have been insolvent. At the very least, without the State capital 
injection, SACE BT would have had to write much less new insurance. It would 
have had to severely reduce its market presence. However, as illustrated in 
Section 2, it significantly expanded its market presence and retains such 
aggressive expansion strategy for the future. Thus also the third and fourth 
measures appear to be capable of affecting competition. 

4.1.7. Effect on trade 

(127) The export credit insurance market and other insurance services in which SACE 
BT is active are open to trade between Member States and many operators from 
different Member States area active in the EU. In Italy, SACE BT is in 
competition with subsidiaries of foreign firms (see Table 8). It is already 
recalled that SACE BT acquired KUP, a Czech insurer and therefore operated in 
Czech Republic.   

(128) As a consequence, and in line with point 3.2 of the Export-credit 
Communication, any advantage provided to the company has an effect on trade. 

Table 8: SACE BT's position in  
the Italian credit insurance and surety business market (%) 

  2006 2007 2008 
1. Gruppo Allianz  27.3 27.1 25.5 
2. Coface Assicurazioni 14.2 13.7 13.5 
3. Atradius 13.4 12.6 11.0 
4. Gruppo Fondiaria-SAI 8.5 8.8 9.1 
5. Gruppo Generali* 10.3 8.6 8.4 
6. Gruppo SACE BT 4.7 6.4 8.2 
7. Gruppo Unipol 4.4 4.4 4.4 
8. Gruppo Reale Mutua 4.4 4.3 4.3 
9. Gruppo Zurich Italia* 3.1 2.7 3.1 
10. Others  9.6 11.3 12.5 
* The information available refers only to the surety business (i dati riportati sono relativi solo at ramo 
cauzioni) 

                                                                                                                                                                      
 The financial advantages listed in paragraph 3.1 in respect of marketable risks […] lead to 

variations in the insurance cover available for marketable risks in different Member States, 
thereby distorting competition between companies in Member States" (our highlight). 
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4.2. Qualification as new aid or existing aid 

4.2.1. First measure 

(129) In the light of the foregoing and in particular submission of Italy that the 
recapitalisation involved 'a margin of free capital' (see recital (43) above), the 
Commission concludes that at least part of the first measure seems to constitute 
aid. It cannot qualify as existing aid, because Italy accepted the Export-credit 
Communication of 1997 at the latest in 2001 when it accepted the version of the 
Communication of 200179. The effects of the acceptance of the appropriate 
measures have been clarified by the Court in the CIRFS case80. Point 35 of this 
judgement says "[T]he rules set out in the discipline and accepted by the 
Member States themselves have the effect, inter alia, of withdrawing from 
certain aid falling within its scope the authorization previously granted and 
hence of classifying it as new aid and subjecting it to the obligation of prior 
notification". 

(130) To the extent that the first measure appears to constitute new aid, the 
Commission considers it to be illegally granted, since Italy had not notified it to 
the Commission before implementing it.  

4.2.2. Second, third and fourth measure 

(131) As regards the second, third and fourth measure, the Commission considers that 
they cannot be considered being granted before the acceptance of the Export-
credit Communication by Italy and, hence, must be qualified as new aid.    

(132) If the above-mentioned measures were found to constitute State aid, they would 
therefore be considered as unlawful aid, since Italy has not notified them to the 
Commission before their implementation. 

4.3. Compatibility of the potential aid with the internal market 

(133) Since the Commission considers, at this stage, that the measures granted by the 
Italian authorities in favour of SACE BT could constitute State aid within the 
meaning of article 107(1) TFEU, their compatibility with the internal market 
should be assessed.  

                                                           
79  Aid is deemed to be existing because it can be established that at the time it was put into effect 

it did not constitute an aid but became an aid due to the evolution of the common market. In this 
context, the evolution of the common market implied that certain export credit risks became 
marketable, which was recognized in the 1997 Export-Credit Communication, thus marking the 
date when aid-free measures became State aid. 

80  ECJ, C-313/90, ECR 1993, I-01125 – CIFRS/Commission. See also ECJ, C-311/94, ECR 1996, 
I-5023 – Ijssel Vliet, para 44; ECJ, C-242/00, ECR 2002, I-5603 – Germany/Commission, para. 
28; CFI, T-17/02, ECR 2005, II-2031 – Olsen/Commission, para. 164. 



 

34 

4.3.1. Legal basis for the assessment of compatibility 

4.3.2. First measure 

(134) Regarding the first measure, the Commission takes note that Italy did not 
invoke any grounds based on which the measure, if found to constitute State 
aid, would be considered compatible with the internal market.  

(135) The aid granted does not appear, at this stage, to comply with any of the 
relevant Guidelines and Communications adopted by the Commission with 
regard to the application of article 107(3)(c) TFEU.  

(136) In principle, according to points 3.2. and 4.1. of the Export-credit 
Communication, the State aid exemptions provided for in the Treaty do not 
apply to marketable risks.  In fact, besides the distortion of competition between 
insurers, these State aids "lead to variations in the insurance cover available for 
marketable risks in different Member States, thereby distorting competition 
between companies in Member States and having secondary effects on intra-
Community trade regardless of whether intra-Community exports outside the 
Community are concerned. The exceptions provided for in Article 92 of the 
Treaty do not apply to aid for the insurance of marketable risks. The distorting 
effects of such aid in the Community outweigh any possible national or 
Community interest in supporting exports"81. In this respect, these State aids are 
not eligible under any of the exemptions provided in Article 107(3) TFEU – in 
particular in Article 107(3)(c) as they distort the competition between the 
companies in Member States and affect the internal market.  

(137) As regards the possibility to find the aid measures compatible as restructuring 
and rescue aid, to SACE BT , the Commission notes that it does not seem to 
fulfil any of the eligibility conditions to be exempted under Article 107(3) 
TFEU: 

− Firstly, the Community Guidelines on State aid for rescuing and 
restructuring undertakings in difficulty (“the Guidelines”)82 provide that a 
newly created firm is not eligible for rescue or restructuring aid, even if its 
initial financial position is insecure83.  SACE BT as a newly-created firm 
does not appear to be eligible under the Guidelines. Moreover, the Italian 
authorities do not consider SACE BT as an undertaking in difficulty and 
have not claimed that the measure at hand is in line with the Guidelines. 

− Secondly, the plan considered before granting the first measure does not 
demonstrate that it would lead to long-term market-conform profitability 
of SACE BT (see MEIP assessment); 

                                                           
81  See point 3.2., third paragraph of the Export-credit Communication. See also point 4.1. of the 

Export-credit Communication: "State aid of the types listed in paragraph 3.1. […] would 
therefore be ineligible for exemption under the State aid rules of the Treaty". 

82  OJ C 288, 09.10.1999, p.2. Given that the measure was granted before 1 October 2004, these 
guidelines remain applicable by virtue of point 104 of the new Community Guidelines on State 
aid for rescuing and restructuring undertakings in difficulty (OJ C 244 of 1.10.2004, p. 2). 

83  OJ C 288, 09.10.1999, p. 2., point 7.  
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− Thirdly, there was no measure to limit distortion of competition. On the 
contrary, according to the Italian authorities, SACE BT planned to 
dramatically increase its market presence to become the fourth largest 
player on the European market. 

(138) In the absence of substantiated evidence in that respect, the Commission has 
provisionally concluded that there are serious doubts regarding the 
compatibility of the first measure with the internal market. Italy is invited to 
comment on this. 

4.3.3. Second measure 

(139) The same considerations apply as for the first measure.  

(140) Furthermore, point 4(2)(f) of the Export-credit Communication provides that the 
State reinsurance for marketable risks should be open to all credit insurers. The 
Italian authorities submitted that SACE could have offered excess of loss 
reinsurance for other private insurers, but in practice none of the operators 
requested this. In addition, the Commission observes that the other criteria 
provided in point 4(2)(f) of the Export-credit Communication do not seem to be 
fulfilled either, since, for instance, the reinsurance provided by SACE, publicly 
supported entity, is a majority element in the insurer's, SACE BT's, overall 
reinsurance package. In accordance with the Commission notice on the 
determination of the applicable rules for the assessment of unlawful State aid84, 
the Commission applies the Temporary Framework in respect of non-notified 
aid, if the aid was granted after 17 December 200885. Consequently, the 
Commission has to assess whether the conditions set forth in the Temporary 
Framework are complied with in this case.  

(141) As regards the evidence for the use of the escape clause, the Commission notes 
that the measures contemplated in the Temporary framework aim at addressing 
lack of coverage for exporters. In order for Italy to comply with the escape 
clause, the Italian authorities should therefore submit the respective evidence.  

(142) As the limited availability of cover would seem to affect also other operators in 
the market, the Commission doubts whether other operators than SACE BT had 
also difficulties to obtain reinsurance cover on the market and, if so, whether 
they could obtain reinsurance cover from SACE as well. Without this 
information, the Commission cannot conclude whether the measure is 
proportional to the objective, i.e. to remedy the serious disturbance in the 
economy of Italy. It seems that, instead of applying a measure opened to all 
operators, the Italian authorities implemented a selective measure in favour of 
one operator, SACE BT. At this stage, it seems therefore that the aid is not 
compatible with the Temporary Framework and the Export-credit 
Communication. 

                                                           
84  OJ C 119, 22.5.2002, p.22. 
85  OJ C 83, 07.04.2009, p.14. 
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4.3.4. Third and fourth measures 

(143) The Italian authorities indicate that the measures were carried out in the light of 
the economic and financial crisis that started in 2008, but did not provide 
grounds for their compatibility.  

(144) The Commission does not have evidence that the measures were undertaken in 
the framework of the current crisis and that they would be compatible with the 
relevant Communications (Recapitalisation Communication86 and Restructuring 
Communication87). In particular, it seems there was no credible plan 
demonstrating return to long-term viability pursuant to point 17 of the 
Restructuring Communication. In addition, the plan foresees a dramatic increase 
of the market presence of SACE BT, whereas these Communications request 
the aid beneficiary to reduce its market presence. On the basis of the 
information available at this stage, the Commission has provisionally concluded 
that there are serious doubts regarding the compatibility of the measures with 
the internal market. Italy is invited to comment on this. 

4.3.5. Conclusion on compatibility 

(145) On the basis of the information available, the Commission doubts that any of 
the four measures is compatible with the internal market.  

5. CONCLUSION 

(146) In the light of the foregoing considerations, the Commission, acting under the 
procedure laid down in Article 108(2) of the Treaty on the Functioning of the 
European Union, requests Italy to submit its comments and to provide all such 
information as may help to assess the four measures, within one month of the 
date of receipt of this letter. It requests your authorities to forward a copy of this 
letter to the potential recipient of the aid immediately. 

(147) The Commission wishes to remind Italy that Article 108(3) of the Treaty on the 
Functioning of the European Union has suspensory effect, and would draw your 
attention to Article 14 of Council Regulation (EC) No 659/1999, which 
provides that all unlawful aid may be recovered from the recipient.  

(148) The Commission warns Italy that it will inform interested parties by publishing 
this letter and a meaningful summary of it in the Official Journal of the 
European Union. It will also inform interested parties in the EFTA countries 
which are signatories to the EEA Agreement, by publication of a notice in the 
EEA Supplement to the Official Journal of the European Union and will inform 
the EFTA Surveillance Authority by sending a copy of this letter. All such 

                                                           
86  Communication from the Commission - Recapitalisation of financial institutions in the current 

financial crisis: limitation of the aid to the minimum necessary and safeguards against undue 
distortions of competition, OJ C 10, 15.1.2009, p. 2-10. 

87  Communication from the Commission - The return to viability and the assessment of 
restructuring measures in the financial sector in the current crisis under the State aid rules, OJ C 
195, 19.8.2009, p. 9. 
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interested parties will be invited to submit their comments within one month of 
the date of such publication. 

(149) If this letter contains confidential information which should not be published, 
please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, 
you will be deemed to agree to publication of the full text of this letter. Your 
request specifying the relevant information should be sent by registered letter or 
fax to: 

 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue Joseph II, 70 
B-1049 Brussels 
Fax No: +32-2-296 12 42 
 
 

 Yours faithfully, 

 For the Commission 
 
 
 
 Joaquín ALMUNIA 

 Vice-president 
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