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Sir, 

 

1. PROCEDURE 

(1) On 9 February 2011, the Greek authorities notified to the Commission a series of 
public support measures in favour of the Greek rail infrastructure manager 
Hellenic Railways Organization (Οργανισμός Σιδηροδρόμων Ελλάδος, Ο.Σ.Ε. or 
"OSE").  

(2) The Commission requested additional information by letters of  
5 April 2011, 5 July 2011, 26 September 2011, 9 December 2011, 27 March 
2012, 3 September 2012, 21 March 2013, 31 May 2013, 15 July 2013,  
6 September 2013, 25 February 2014, 31 July 2014, 7 October 2014,  
24 July 2015, 30 October 2015, 3 February 2016, 19 September 2016,  
12 October 2016 and 10 February 2017.  

(3) Greece replied on 13 April 2011, 6 May 2011, 29 July 2011, 4 August 2011, 7 
November 2011, 2 February 2012, 5 March 2012, 4 July 2012, 24 September 
2012, 17 December 2012, 15 May 2013,  2 July 2014, 30 September 2014, 6 
November 2014, 19 January 2015, 30 January 2015, 26 August 2015, 27 
November 2015, 4 December 2015, 2 March 2016, 5 April 2016, 20 September 
2016, 4 October 2016, 7 December 2016, 11 April 2017 and 21 April 2017. 
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(4) By letter dated 6 April 2017, Greece exceptionally agreed to have this Decision 
adopted only in English. 

2. CONTEXT OF THE MEASURES  

2.1. The beneficiary  

(5) OSE was established in 1970 as a société anonyme subject to public law,1 to 
succeed the previous legal entity, Hellenic State Railways (Σιδηρόδρομοι 
Ελληνικού Κράτους or "SEK"), founded in 1935. OSE is 100% State owned.  

(6) Until 2005, OSE was not only the rail infrastructure manager, but also a provider 
of passenger and freight rail transport services. In 2005, Greece transposed into 
national law the first EU Railway Package2, which required the separation of 
infrastructure management and transport operations. As a consequence, OSE was 
no longer entitled to provide transport services3 and was transformed into a 
holding company. As of December 2005 some of its operations were attributed to 
the following subsidiaries:  

(a) TRAINOSE S.A. – responsible for the freight and passenger transport 
services ("TRAINOSE");  

(b) ERGOSE S.A. – responsible for the management of rail infrastructure 
network construction projects ("ERGOSE");  and 

(c) GAIAOSE S.A. – responsible for the management of the real estate of 
OSE ("GAIAOSE").  

2.2. The 2008 separation and services provided thereafter to TRAINOSE  

(7) In December 2008, TRAINOSE was separated from OSE and was transferred to 
the State. OSE retained ownership of the rolling stock used by TRAINOSE for 
freight and passenger transport activities. 

(8) Relations between OSE and TRAINOSE were governed by a Memorandum on 
Intercompany Relationships, dated 29 December 20084. That document set out 
provisional terms for the leasing of the rolling stock used by TRAINOSE, the 

1   By Legislative Decree 674/1970 on the incorporation of OSE, Greek Government Gazette 
A'192/19.09.1970.   

2  The first EU Railway Package consisted of: Directive 2001/12/EC of the European Parliament and the 
Council of 26 February 2001 amending Council Directive 91/440/EEC on the development of the 
Community's railways, OJ L 75, 15.03.2001; Directive 2001/13/EC of the European Parliament and of 
the Council of 26 February 2011 amending Council Directive 95/18/EC on the licensing of railway 
undertakings, OJ L 75, 15.03.2001; Directive 2001/14/EC of the European Parliament and of the 
Council of 26 February 2001 on the allocation of railway infrastructure capacity and the levying of 
charges for the use of railway infrastructure and safety certification, OJ L 75, 15.03.2001; Directive 
2001/16/EC of the European Parliament and of the Council of  
19 March 2011 on the interoperability of the trans-European conventional rail system, OJ L 110, 
20.04.2001.  Greek transposed the requirements of the first EU Railway Package into national law by 
Presidential Decree 41/2005, Greek Government Gazette A'60/07.03.2005.  

3  Article 5 of Presidential Decree 41/2005. 

4  ICD Decision 40518/EGDEKO 3369, Greek Government Gazette B'1720/19.08.2009. 
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maintenance services to be provided by OSE in relation to this rolling stock and 
the vocational training services to be provided by OSE to TRAINOSE. The 
Memorandum was conceived to cover the period until the implementation of 
individual contracts - the so-called Service-Level Agreements5 ("SLAs") - for the 
leasing of rolling stock, maintenance of rolling stock, rent of real estate and 
vocational training. 

2.3. The 2010 Greek Railways Law 

(9) The Economic Adjustment Programme's Memorandum of Understanding (the 
"MoU"), a document on financial assistance to the Hellenic Republic in order to 
cope with the Greek government-debt crisis6, dated 3 May 2010 included the 
restructuring of the entire Greek railway sector. Consequently, on 4 November 
2010 Greece adopted the Greek Railways Law,7 the purpose of which was to 
bring Greek railways legislation into line with the first EU Railway Package (see 
recital (6) above), and to determine and adopt a series of measures aimed at 
restoring the viability of OSE, including its subsidiaries, and of  TRAINOSE.  

(10) The Greek Railways Law entrusted OSE as infrastructure manager8 with the task 
of operating and managing the Greek railway network, including the construction 
of new rail infrastructure, and the maintenance and operation of the existing 
infrastructure.  

(11) In addition, the Greek Railways Law defined the scope of the activities of 
ERGOSE and GAIAOSE (see recital (6) above). ERGOSE is responsible for the 
management of construction projects in the Greek rail network entitled to 
exclusively provide services to OSE in relation to planning, development, 
support, management design, supervision and construction of works to third 
parties in Greece or abroad, on market terms9 while keeping separate accounting 
in case such activities are provided to other parties. Such separation of accounts 
should ensure full transparency and the possibility of verifying that such services 
are provided on market terms. 

(12) GAIAOSE manages all real estate currently and previously10 owned by OSE.  

5  The SLA's for the leasing of the rolling stock, maintenance of rolling stock, vocational training 
services and leasing of real estate to TRAINOSE is one of the measures notified by Greece in the State 
aid case SA.32544 (2011/C) Restructuring of the Greek Railway Group – TRAINOSE (final decision 
not yet published in the OJ).  

6  It was signed on 3 May 2010 by the Greek Government under then-prime minister George Papandreou 
on one hand, and on the other hand by the European Commission on behalf of the Eurogroup, 
the European Central Bank (ECB) and the International Monetary Fund (IMF). 

7  Law 3891/2010 on the restructuring, reorganisation and development of the OSE group and 
TRAINOSE and other provisions for the railway sector, Greek Government Gazette 
A'188/04.11.2010.  

8  Article 3 of the Greek Railways Law. 

9  Article 4(3) of the Greek Railways Law.  

10    See the asset transfer measure described in recital (19) further below. 

https://en.wikipedia.org/wiki/Hellenic_Republic
https://en.wikipedia.org/wiki/Greek_government-debt_crisis
https://en.wikipedia.org/wiki/Government_of_Greece
https://en.wikipedia.org/wiki/George_Papandreou
https://en.wikipedia.org/wiki/European_Commission
https://en.wikipedia.org/wiki/Eurogroup
https://en.wikipedia.org/wiki/European_Central_Bank
https://en.wikipedia.org/wiki/International_Monetary_Fund


4 

2.4. Separation of non-rail infrastructure management activities from OSE  

(13) In 2013, Greece enacted several laws carving out from OSE all non-rail 
infrastructure related activities. 

(14) Based on Law 4111/2013 of 25 January 201311 and the Joint Ministerial Decision 
of 3 April 201312, GAIAOSE was fully separated from OSE and transferred to the 
State.  

(15) On 9 August 2013, responsibility for ensuring the maintenance of rolling stock 
was assigned to a separate company, EESSTY S.A., which Greece intends to 
privatise. With the carve out of the rolling stock maintenance activity, 575 rolling 
stock maintenance employees were transferred to EESSTY S.A. 

(16) As of 1 January 2013, OSE has recorded no revenue from the leasing of rolling 
stock. However, the transfer of ownership of the rolling stock from OSE to the 
Greek Government was decided by two ministerial decisions on 14April  201413 
and on 16 October 201514. With respect to the rolling stock financed by 
EUROFIMA, OSE was substituted by the Greek Government vis-à-vis 
EUROFIMA on 17 October 201515.  

2.5. The financial difficulties of OSE 

(17) OSE has been facing difficulties for several years (see Table 1 below). Between 
2008 and 2011, the annual income of OSE decreased from EUR 195.6 million to 
EUR 84.4 million. The debt-to-equity ratio increased from 2.3 to 5.6. 

Table 1: OSE's key financial indicators 2008 – 2011 

 

In million 
EUR  

2008 2009 2010 2011 2012 2013 2014 2015 2016  

Turnover 195.6 173.9 179.8 84.3 66.3 45.5 41 25.3 23.8 

EBITDA -396.2 -529.7 -376.1 25.2 29.8 52.6 -13.5 -65.9 -6.7 

Interest 
charges 

407 445.3 418.9 428.8 
402.4 328.7 266.7 230.9 171.6 

Registered 
capital 

4799.2 
4799.2 4799.2 4799.2 4799.2 4799.2 4799.2 4799.2 4799.2 

Own equity 4334.6 3945.7 4849.8 1728.5 1306.9 1103.7 678.3 476.7 1127.13 

Total Debt 9756.5 10712.9 9892 9730.4 11294.2 11331.3 11306 11467.2 11315.4 

                                                 
11  Greek Government Gazette A'18/25.01.2013. 

12  Greek Government Gazette B'759/03.04.2013.  

13  Φ35/οικ.23084/1822, Greek Government Gazette B'923/14.04.2014. 

14  Φ35/οικ.62786/3165, Greek Government Gazette B'2289/22.10.2015,  

15  Assumption Agreement by and between EUROFIMA, the Hellenic Republic and OSE, under Law 
3891/10 as amended by Law 4337/15, Greek Government Gazette A'129 /17.10.2015. 
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Debt/Equity 
ratio 

2.3 2.7 2.0 5.6 
8.6 10.3 16.6 24.1 10 

EBITDA 
interest 
coverage ratio 

-0.91 -1.33 -0.90 0.06 0.07 0.16 -0.01 -0.29 -0.04 

 

3. THE NOTIFIED MEASURES 

(18) Greece notified the following three public support measures in favour of OSE:  

3.1. Measure 1: Debt-cancellation 

(19) Greece plans to cancel OSE's liabilities towards the State and repay OSE's debt to 
third parties. In April 2017 OSE's total debts subject to cancellation by the Greek 
government amounted to EUR 14.28 billion. The Greek authorities explain that 
the exact amount of debt that will ultimately be cancelled will be set at the time of 
the cancellation, as the debt level changes over time due to: a) interest rates; b) 
increases imposed by the State for repayment of OSE's debts through State 
resources towards third parties; and c) commission fees imposed by the State for 
the guarantees offered by the State to third parties for OSE's outstanding loans. 
The debt cancellation has not been yet implemented and is subject to the 
Commission's approval.   

3.2. Measure 2: Annual grants 

(20) OSE receives annual grants from Greece to finance the rail infrastructure 
management, maintenance of existing infrastructure and development of new 
infrastructure. The annual grants have been paid out to OSE each year since 2011 
as detailed in Table 2 below. 

Table 2: Overview of annual grants to OSE 2011 - 2016 

 

In million EUR 2011 2012 2013 2014 2015 2016 

Annual grants 106.6 98.3 77.5 53.0 45.0 45.0 

 

3.3. Measure 3: Transfer of employees 

(21) Greece notified the transfer of 974 OSE employees (757 infrastructure 
management employees and 217 maintenance employees) who enjoy quasi-civil 
servant status, i.e. they cannot be made redundant, to other public sector 
employers. The salaries for newly hired employees shall, according to Greece, be 
at market level. The transfer of employees started in 2011 and ended in 2013. 

4. THE ARGUMENTS OF GREECE 

(22) Greece stated that the three notified measures do not involve State aid within the 
meaning of Article 107(1) of the Treaty. Greece considers that the three notified 
public support measures benefit OSE's core infrastructure management activities. 
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It argues, in light of the Network Rail Decision, that the measures are not liable to 
have an effect on competition and trade between Member States.16  

(23) With respect to OSE's other activities, Greece asserted that mechanisms would be 
put in place to ensure that there was no possibility of a spill-over effect of the 
public support to these activities. In particular, since 2010 OSE has been keeping 
separate accounts for its separate activities, registering independently the 
revenues and costs from activities distinct from the core tasks of the rail 
infrastructure management and not qualifying as ancillary to such tasks. Since 
2013, in particular, OSE has been using enterprise resource planning (ERP) and 
Statutory Accounting Principles (SAP) software to register and monitor its 
activities and transactions.  

(24) Greece argued that vocational training services provided by OSE to third parties 
(including TRAINOSE) should be considered either as part of the core 
infrastructure management tasks of OSE, or at most as a "minor and merely 
ancillary" activity of the infrastructure manager, within the meaning of the 
Network Rail Decision. OSE has been responsible for offering vocational training 
relevant to the railway sector, including the training for train drivers foreseen by 
Directive 2007/59/EC17, in addition to covering the training needs of OSE's own 
employees.18 

(25) In addition, Greece stressed that the revenues generated by OSE's training 
activities are minor. In 2009, the revenues generated by OSE from vocational 
training amounted to EUR 254,600, of which EUR 196,000 from training offered 
to TRAINOSE employees and other third parties, including in particular 
ERGOSE, as well as the Police and the Fire Department. In 2011, the revenues 
generated from vocational training offered to TRAINOSE employees were 
estimated to be EUR 0.98 million. In the SLA concerning personnel training 
concluded between OSE and TRAINOSE in 2013 the indicative costs were set at 
EUR 0.8 million.  

(26) With respect to the maintenance of rolling stock, Greece explains that in March 
201319 Greece created a separate company called EESSTY and in August 2013 
OSE's Rolling Stock Maintenance Unit was incorporated into EESSTY and 575 
rolling stock maintenance employees were transferred to EESSTY.  

(27) With respect to the annual grants to OSE, Greece argued that this public funding 
is destined to cover losses which are inherent to the activity of the rail 

16 Commission Decision C(2002)2622fin in case N 356/2002-UK-Network Rail, OJ C 232 of 2002, p. 2. 

17  Directive 2007/59/EC of the European Parliament and of the Council of 23 October 2007 on the 
certification of train drivers operating locomotives and trains on the railway system in the Community, 
OJ L 315, 3.12.2007. On 11 January 2011 Greece passed a Law on certification of train drivers and 
other provisions transposing Directive 2007/59/EC, which stipulates that such training shall be 
provided by the infrastructure manager OSE. 

18  OSE had in 2011 a total of 13 employees involved in the administration of vocational training 
programs, and the actual training is provided by OSE employees in addition to their regular jobs. The 
majority of the training courses are offered in the OSE Training Centre (KEK/OSE) in Athens, with a 
total capacity of 400 participants. 

19  Decision Φ38/οικ 10561/1197/01.03.2013, Greek Government Gazette Β'503/2013. 
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infrastructure manager explicitly or implicitly recognised by EU law. Greece 
noted that Article 7(3) of Directive 91/44020 identifies as necessary the 
compensation of losses of the rail infrastructure manager. Furthermore, Greece 
referred to Directive 2001/14 which defined "charges for the use of rail 
infrastructure" according to the marginal costs principle, which normally does not 
allow for recovery of the full costs incurred for the maintenance of the 
infrastructure.   

(28) Greece notes that as from 1 January 2013, OSE had no revenue, nor made any 
payments relating to the leasing of rolling stock. 

(29) Concerning the transfer of employees (Measure 3) Greece highlighted the 
national labour law framework that granted a privileged treatment, in terms of 
enhanced protection against termination of their contracts and in terms of higher-
than-average salaries, to the OSE employees – in other words, a so-called "quasi-
civil servant status".  

(30) This privileged status dates from 1935, when as employees of SEK they enjoyed 
the same jurisdictional, administrative and financial privileges as the civil 
servants of the Greek State.21 In 1970, although established as a company 
governed by private law22, OSE took over all the rights and obligations of SEK 
without modifications. A special Ministerial Decision dated 11 October 1972, 
subsequently amended by Law 2671/1998, confirmed the quasi-civil servant 
status of OSE employees. As of 2005 (and Law 3429/2005), OSE was allowed 
under Law to hire new employees under ordinary labour law rules, but existing 
employees maintained their privileged status. Without the transfer of employees 
described as Measure 3, OSE would have had to continue to bear the burden of 
not being able to reduce employment levels and to pay high salaries. Therefore - 
Greece argues - the measure does not confer any advantage on OSE; it simply 
relieves it of a burden which had been imposed by the State.  

5. ASSESSMENT 

(31) The Commission will first set out the scope of the decision and will then examine 
whether the notified measures constitute State aid pursuant to Article 107(1) of 
the Treaty, and if so, whether such aid can be deemed compatible with the 
internal market.  

5.1. Scope of the decision 

(32) As described in Section 3, Greece has notified three measures in favour of OSE. 
Those three notified measures, Measure 1 concerning the debt cancellation to be 
implemented after the adoption of the present decision, Measure 2 concerning 
annual grants for losses stemming from activities related to rail infrastructure 
management and Measure 3 concerning the transfer of OSE's employees to other 

                                                 
20  Council Directive 91/440/EEC of 29 July 1991 on the development of the Community's railways, OJ L 

237 of  24.81991.   

21  Article 1 of Legislative Decree 04/1935.  

22  Article 1 of Legislative Decree 674/1970. 
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public sector employers, constitute the subject matter and fall within the scope of 
the present decision.  

5.2. Existence of aid within the meaning of Article 107(1) of the Treaty on the 
Functioning of the European Union (the "Treaty") 

(33) By virtue of Article 107(1) of the Treaty "…any aid granted by a Member State 
or through State resources in any form whatsoever which distorts or threatens to 
distort competition by favoring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 
with the internal market." 

(34) The criteria laid down in Article 107(1) of the Treaty are cumulative. Therefore, 
in order to determine whether the measure in question constitutes aid within the 
meaning of Article 107(1) of the Treaty all of the following conditions need to be 
fulfilled: 

(a) the beneficiary is an undertaking within the meaning of Article 107(1) of 
the Treaty, which implies that it engages in an economic activity; 

(b) the measure is financed by State resources and is imputable to the State; 

(c) the measure confers an economic advantage; 

(d) this advantage is selective; 

(e) the measure in question distorts or threatens to distort competition and 
may affect trade between Member States. 

5.2.1. Economic activity and notion of undertaking within the meaning of Article 107(1) 
of the Treaty 

(35) According to settled case law, the Commission must first establish who will be 
the beneficiary of the measures under assessment. Article 107(1) of the Treaty 
refers to the concept of undertaking in defining the beneficiary of the aid.  

(36) The Commission considers that by providing infrastructure management services, 
including training etc. for remuneration OSE is performing an economic activity. 
Therefore, OSE should be considered to be an undertaking within the meaning of 
Article 107(1) of the Treaty for the whole period under assessment.  

5.2.2. Distortion of competition and effect on trade  

(37) Greece submitted that the three public support measures, i.e. the debt cancellation 
by the State, the annual grants and the transfer of OSE's employees, do not involve 
State aid within the meaning of Article 107(1) of the Treaty in the light of the 
Network Rail Decision, because of an absence of distortions of competition and/or 
effect on trade between Member States.  

(38) Therefore, the Commission will begin by analysing whether the measures distort 
or threaten to distort competition and affect trade between Member States. There 
is an assumption that there is a distortion of competition within the meaning of 
Article 107(1) of the Treaty whenever the State grants a financial advantage to an 
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undertaking in a liberalised sector where there is, or could be, competition and an 
effect on trade between Member States.23 

(39) A possible distortion of competition and/or effect on trade between Member 
States is excluded if the following cumulative conditions are met24:  

(a) a service is subject to a legal monopoly (established in compliance with EU 
law); 

(b) the legal monopoly not only excludes competition on the market, but also for 
the market, in that it excludes any possible competition to become the 
exclusive provider of the service in question;25  

(c) the service is not in competition with other services; and  

(d) if the service provider is active in another (geographical or product) market 
that is open to competition, cross-subsidisation has to be excluded. This 
requires that separate accounts are used, costs and revenues are allocated in an 
appropriate way and public funding provided for the service subject to the 
legal monopoly cannot benefit other activities. 

(40) In the Network Rail Decision, the Commission noted:   

"75. Within the European Union the operation and management of the main 
national rail infrastructure network is considered to be confined to the territory of 
a Member State. Moreover, given the "essential facility" nature of the main rail 
infrastructure network for which high investments costs would make the replication 
prohibitively expensive, the operation and management of any given integrated rail 
infrastructure network may be characterised as a "natural monopoly" within this 
territory. It follows that there is no competition on the market for operating and 
managing the national rail network.  

76. Moreover, the responsibility to operate and manage the main national railway 
networks […] is still the responsibility of the State, either through an administrative 
body or by a public undertaking, in many cases under a statutory monopoly. 
Furthermore, EU legislation requires the separation of rail infrastructure 
management and rail traffic operations in order to ensure, amongst other, fair and 
non-discriminatory access to the infrastructure for the train operators. Member 
States are however not required to open up the operation and management of the 
rail infrastructure network to competition. It follows that, as a general rule, there is 
no competition on the market for operating the national rail network. […] 

82. Following the […] decision to entrust […] with the right to operate the 
monopoly rail network in […], management and operation of the main rail 

23  Judgment of the General Court of 15 June 2000, Alzetta and others v Commission, T-298/97, 
ECLI:EU:T:2000:151, paragraphs 141 to 147.  

24  Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the 
Functioning of the European Union (2016/C 262/01), point 188. 

25  Judgment of the General Court of 16 July 2014, Germany v Commission, T-295/12, 
ECLI:EU:T:2014:675, paragraph 158; Commission Decision of 7 July 2002 on State aid No N 
356/2002 — United Kingdom — Network Rail (OJ C 232, 28.9.2002, p. 2), recitals 75, 76 and 77. 
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infrastructures within the EU will be carried out in […] geographically closed and 
separated markets that are not subject to competition, neither on the market nor for 
the market. […] 

84. It follows that the public financial support made available to […] is not liable 
to affect intra-community trade."     

5.2.2.1. The service is subject to a monopoly, there is no competition on or for the 
market and no competition with other services 

(41) A legal monopoly exists where a given service is reserved by law or regulatory 
measures to an exclusive provider, with a clear prohibition for any other operator 
to provide such service (not even to satisfy a possible residual demand from 
certain customer groups). However, the mere fact that the provision of a public 
service is entrusted to a specific undertaking does not mean that such undertaking 
enjoys a legal monopoly. The legal monopoly not only excludes competition on 
the market, but also for the market, in that it excludes any possible competition to 
become the exclusive provider of the service in question. 

(42) OSE has enjoyed a legal monopoly as rail infrastructure manager since 1970, 
based on its establishment act (Legislative Decree 674/1970) and its current 
statute. This legal monopoly status was reconfirmed in the 2010 Greek Railways 
Law, Article 3 of which specifically entrusts OSE with the task of operating and 
managing the Greek railway network, including the construction of new rail 
infrastructure, the maintenance and operation of the existing infrastructure, the 
operation of systems for the organisation and safety of rail traffic, as well as any 
other tasks assigned by Greek law or by EU law to the rail infrastructure manager. 
That legal monopoly was most recently reaffirmed in Law 4408/201626, which 
harmonises the national legislation with Directive 2012/34/EU27.  

(43) From its inception in 1970, OSE carried out its rail infrastructure management 
tasks on a geographically-closed and separated national market, i.e. the territory 
of Greece, where it is not subject to competition either on the market or for the 
market.  

(44) The Commission notes that the services provided by OSE regarding the 
management of the Greek rail infrastructure network and the ancillary training 
activities relating to OSE's function as the Greek rail infrastructure manager do 
not compete with other services.  

(45) In view of the above, the Commission considers that OSE's activity as rail 
infrastructure manager is subject to a legal monopoly, there is no competition on 
the market for the provision of the Greek rail network management services and 
those services are also not in competition with other services. 

                                                 
26  Greek Government Gazette, A'135/2016. 

27  Directive 2012/34/EU of the European Parliament and of the Council of 21 November 2012 
establishing a single European railway area (OJ L 343, 14.12.2012, p. 32–77). 
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5.2.2.2. No spill over into markets other than rail infrastructure management 

(46) The support granted to the rail infrastructure manager must not "spill over" into 
markets other than the rail infrastructure management, and which are open to 
competition, either because any other activity of the rail infrastructure manager is 
ancillary to the core business activity of rail infrastructure management, or 
because the State support to the rail infrastructure manager has been appropriately 
ring-fenced. 

(47) In order to be able to conclude that public support granted to the monopoly rail 
infrastructure manager does not "spill over" into markets other than rail 
infrastructure management, and which are open to competition, it must be verified 
that the rail infrastructure manager is not engaged in economic activities other 
than "core" rail infrastructure management. Should this not be the case, for this 
criterion to be fulfilled it can nevertheless be demonstrated either that the "non-
core" activities of the rail infrastructure manager are ancillary to the core 
infrastructure management tasks, or that the public support to the rail 
infrastructure manager has been ring-fenced in such a way so as to ensure that it 
shall not spill over to the non-core activities undertaken on markets open to 
competition.  

(48) Greece argues that the public support measures benefit the core rail infrastructure 
management activities of OSE, and that there is no possibility of spill over to 
"non-core" activities.  

(49) It is necessary to clarify first the scope of the "core" rail infrastructure 
management activities. Article 3(2) of Directive EU 2016/237028 defines the 
"infrastructure manager" as "any body or firm responsible for the operation, 
maintenance and renewal of railway infrastructure on a network, as well as 
responsible for participating in its development as determined by the Member 
State within the framework of its general policy on development and financing of 
infrastructure". 

(50) Annex II of Directive 2012/34/EU contains a list of services to be supplied by the 
infrastructure manager to railway undertakings, including services related to the 
minimum access to the infrastructure package; track access services and 
additional services (such as traction current, pre-heating of passenger trains, 
supply of fuel, shunting, tailor-made contracts for control of transport of 
dangerous goods and assistance in running abnormal trains), as well as a list of 
ancillary services comprising access to the telecommunications network, the 
provision of supplementary information, and technical inspection of rolling stock, 
ticketing services in passenger stations, and heavy maintenance services supplied 
in maintenance facilities dedicated to high-speed trains or to other types of rolling 
stock requiring specific facilities. 

                                                 
28  Directive EU 2016/2370 of the European Parliament and of the Council of 14 December 2016  
  amending Directive 2012/34/EU as regards the opening of the market for domestic passenger  
  transport services by rail and the governance of the rail infrastructure (OJ L 352, 23.12.2016,  
  p. 1). This Directive amended Directive 2012/34/EU of the European Parliament and of the  
  Council of 21 November 2012 establishing a single European railway area (OJ L 343,  
  14.12.2012). Directive 2012/34/EU replaced as of 16 December 2012 the first EU  
  Railway Package, which included Directive 2001/14/EC. 
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(51) From its establishment in 1970 and until December 2008 OSE was both the rail 
infrastructure manager and the rail operator. After the separation of the rail 
transport operator from the OSE Group in December 2008 - TRAINOSE -  OSE 
continued to provide a series of services to the latter, including leasing of the 
rolling stock used by TRAINOSE, maintenance of the same rolling stock, and 
vocational training for TRAINOSE’s employees.  

 

OSE's rail infrastructure management related activities 

(52) Besides the management of the Greek rail network, OSE manages through its 
subsidiary, ERGOSE, the Greek rail infrastructure projects and provides 
vocational training. Greece considers that those activities are intrinsically linked 
with its "core" activity of rail infrastructure management.  

(53) OSE's subsidiary ERGOSE was entrusted with the task of managing rail 
infrastructure construction projects for the rail infrastructure manager OSE under 
the 2010 Greek Railways Law. ERGOSE'a activities involve the development of 
infrastructure projects for the Greek rail network including the planning and 
management of those projects. Therefore, the Commission considers that the 
activities performed by ERGOSE can indeed be considered to be ancillary to the 
core infrastructure management activity of OSE. 

(54) In addition to TRAINOSE, OSE provided vocational training to either employees 
of ERGOSE or other public institutions, such as the police or the fire department. 
The Commission also observes that under the 2010 Greek Railways Law and the 
Law on certificates of train drivers OSE was entrusted by the Greek State with 
the task to offer the vocational training relevant for the railway sector, including 
in particular the training necessary for the certification of train drivers under 
Directive 2007/59/EC. The training provided by OSE concerns consequently 
training which is closely linked to its activity as rail infrastructure manager and 
which could not be provided by another other entity. 

(55) In addition, the revenues collected by OSE in return for providing these services 
can be considered minor. In 2009, for example, the revenues generated by OSE 
from vocational training amounted to EUR 254,600 of which EUR 196,000 from 
training offered to TRAINOSE employees and other third parties, including in 
particular ERGOSE, as well as the Police and the Fire Department. The indicative 
costs of these services in the SLA with TRAINOSE were set at EUR 0.8 million 
per year and represent only 2% of OSE's turnover.  

(56) In view of these elements, the vocational training services provided by OSE to 
third parties can be considered as minor and ancillary to the rail infrastructure 
management activities of OSE. 

OSE's non-rail infrastructure management related activities 

(57) The rolling stock leasing, the rolling stock maintenance services and the real 
estate management go beyond the scope of "core" infrastructure management 
services resulting from Directive EU 2016/2370. These services are not among 
those considered therein as ancillary services. While it could be considered that 
the list of "core" and "ancillary" services provided in the Directive is not 
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necessarily exhaustive, it should nevertheless be noted that, with respect to the 
services of leasing and maintenance of the rolling stock and office leasing, the 
markets for such services are open to competition. 

(58) As explained in recital (23), Greece argued that there was no possibility of a spill-
over effect of the public support to the non-rail infrastructure management related 
activities.  

(59) According to the information at its disposal, the Commission observes that in 
2011 there was no separation of accounts between the different activities of OSE. 
The Commission notes that Greece has not provided sufficient evidence 
demonstrating the moment at which separated accounts were put in place. 
Consequently, the Commission is not able to assess as from when any potential 
cross subsidisation between the rail infrastructure management related activities 
and other activities performed by OSE could have been excluded. Moreover, the 
transfer of OSE's maintenance employees (part of Measure 3) concerns only non-
rail infrastructure related activities.  

(60) Notwithstanding the above, the Commission observes that in 2013 Greece 
enacted several laws carving out OSE's non-rail infrastructure related activities. 
On 9 August 2013 Greece separated OSE's non-rail infrastructure related activity 
concerning the maintenance of rolling stock, which was assumed by a separate 
company called EESSTY, which Greece intends to privatise (see also recital 
(26)). 

(61) As to the other non-rail infrastructure related activities, such as the leasing of 
rolling stock and the management of the non-rail real estate, OSE has ceased 
those activities by transferring them together with the assets to the State. As from 
1 January 2013 OSE had no revenue from the leasing of rolling stock nor it made 
any payments for such activities, however, the actual transfer of the ownership of 
rolling stock to the State was decided on 14 April 2014. The State assumed OSE's 
outstanding payment obligations to EUROFIMA (from rolling stock financing 
contracts) on 17 October 2015. The shares of GAIAOSE, the manager of non-rail 
real estate, were transferred to Greece on 3 April 2013.  

(62) Consequently, since 22 October 2014 at the latest (the day when all non-rail 
infrastructure-related activities were officially transferred to separate legal 
entities), OSE has not been engaged in activities which might have had spill over 
effects into markets open to competition.  

5.2.2.3. Conclusions     

(63) Based on the findings above, as from 22 October 2014 at the latest, any possible 
distortion of competition or effect on trade between Member States stemming 
from measures granted to OSE can be excluded.  

(64) In view of the fact that the necessary conditions determining the existence of 
State aid within the meaning of Article 107(1) of the Treaty are cumulative, the 
absence of any one of them is decisive. There is therefore no need to assess 
whether the measures implemented as from 22 October 2014 meet the other 
conditions of Article 107(1) of the Treaty. 
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(65) Therefore, any public funding granted to OSE after 22 October 2014, including 
Measure 1, which has not yet been implemented and part of Measure 2 involving 
annual grants to compensate losses incurred by OSE, do not constitute State aid 
within the meaning of Article 107(1) of the Treaty.  

(66) With regard to the transfer of 757 infrastructure management employees (part of 
Measure 3), there is no indication of possible spill-over effects on markets open to 
competition. The Commission considers that any cross-advantage to activities 
open to competition can be sufficiently excluded, because the transfer of 
infrastructure management employees has directly supported the activity of 
infrastructure management. Namely, the infrastructure management employees 
have been only the employees of the infrastructure manager as due to their special 
skills they could have been deployed only according to their competences needed 
by the infrastructure manager. Moreover, since the separation of non-rail 
infrastructure management activities from OSE took place also in 2013 (see 
recital (13)), the funds that were liberated in OSE by the transfer of infrastructure 
management employees could no longer be used for these separated activites. 
Therefore even though the transfer of the infrastructure management employees 
has been implemented between 2011 and 2013, it did not distort nor threaten to 
distort competition. As noted above, since the necessary conditions determining 
the existence of State aid within the meaning of Article 107(1) of the Treaty are 
cumulative, the absence of any one of them is decisive. Therefore there is no need 
to assess whether the transfer of 757 infrastructure management employees meets 
the other conditions of Article 107(1) of the Treaty. 

(67) In view of the above, the Commission considers that the transfer of 757 
infrastructure management employees does not constitute State aid within the 
meaning of Article 107(1) of the Treaty.  

(68) Since the transfer of 217 maintenance employees (part of Measure 3), which took 
place between 2011 and 2013, concerned activities open for competition, it 
cannot be excluded that any possible advantage resulting from this measure 
distorted or threatened to distort competition.  

(69) Because Greece has not demonstrated that between 2011 and 22 October 2014 the 
annual grants paid to OSE for covering losses stemming from its core activities 
(Measure 2) were ring-fenced to ensure that no spill over would take place 
towards markets in principle open to competition, during this period it cannot be 
excluded that the measure distorted or threatened to distort competition.  

(70) In the light of the above considerations, it must be therefore assessed whether the 
transfer of  217 maintenance employees (part of Measure 3) and the annual grants 
to OSE implemented between 2011 and 22 October 2014 meets the other 
conditions of Article 107(1) of the Treaty. 
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5.2.3. State resources and imputability to the State 

(71) In order to constitute State aid, the measures in question have to be financed from 
State resources and the decision to grant the measure must be imputable to the 
State.29  

5.2.3.1. Measure 2: Annual grants 

(72) The annual grants were financed directly from the Greek State budget and were 
decided by the Greek central authorities. Therefore, the annual grants involved 
the use of State resources, which was also decided by and imputable to the Greek 
State. 

5.2.3.2. Measure 3: Transfer of employees 

(73) Law 3891/2010 provides for the transfer of OSE's maintenance employees to 
other public sector employers, such as Ministries or municipalities, which 
remunerate them with their public resources. Therefore, the measure involves the 
use of State resources and was decided by and imputable to the Greek State. 

5.2.4. Economic advantage 

(74) An advantage within the meaning of Article 107(1) of the Treaty is any economic 
benefit, which an undertaking would not have obtained under normal market 
conditions, that is to say, in the absence of State intervention.30 Only the effect of 
the measure on the undertaking is relevant, not the cause nor the objective of the 
State intervention.31  

5.2.4.1. Measure 2: Annual grants 

(75) Whenever the financial situation of an undertaking is improved as a result of State 
intervention on terms differing from normal market conditions, an advantage is 
present. To assess this, the financial situation of the undertaking following the 
measure should be compared with its financial situation if the measure had not 
been taken. 

(76) Greece provided OSE with annual grants to finance part of OSE's operational 
losses (see Table 2). Grants are non-refundable and non-interest bearing financial 
instruments not available at market conditions. No reasonable market economy 
operator in similar position to the Greek State in its capacity as OSE's shareholder 
would provide grants on an annual basis without any prospect of reimbursement 

                                                 
29  Judgment of the Court of Justice of 16 May 2002, France v Commission ("Stardust Marine"), C-

482/99, ECLI:EU:C:2002:294. 

30 Judgment of the Court of Justice of 11 July 1996, Syndicat français de l'Express international (SFEI) 
and others v La Poste and others, C-39/94, ECLI:EU:C:1996:285, paragraph 60; judgment of the Court 
of Justice of 29 April 1999, Kingdom of Spain v Commission of the European Communities, C-
342/96, ECLI:EU:C:1999:210, paragraph 41; judgment of the Court of Justice of 16 May 2002, France 
v Commission ("Stardust Marine"), C-482/99, ECLI:EU:C:2002:294, paragraph 69. 

31 Judgment of the Court of 2 July 1974, Italian Republic v Commission of the European Communities, 
C-173/73, ECLI:EU:C:1974:71, paragraph 13. 
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or remuneration. In addition, the grants provide OSE with additional funds and 
improve its financial indicators.  

(77) Therefore, the annual grants conferred on OSE an economic advantage within the 
meaning of Article 107(1) of the Treaty.  

 

5.2.4.2. Measure 3: Transfer of employees 

(78) According to Greece, the reduction of the rolling stock maintenance workforce 
through the transfer of employees does not provide any advantage to OSE, since it 
is to be considered as a one-off compensation for the structural disadvantages that 
the rolling stock maintenance division of OSE, now assumed by EESSTY, 
continues to bear in relation to the remaining maintenance employees.  

(79) Alternatively, to quantify the possible advantage stemming from the transfer of 
maintenance employees, Greece provided a study prepared by a consultant. 
According to the study, the advantage amounts to the difference between "normal 
costs" of a hypothetical Voluntary Retirement Scheme ("VRS") borne by a 
private company and the costs a hypothetical VRS for OSE's maintenance 
employees. The latter would amount to EUR 49.8 million. However, Greece 
argued that from the costs of the hypothetical VRS, one should deduct the 
"abnormal costs" which the company incurs by reason of the quasi-civil servant 
status of OSE maintenance employees, be it for the transferred or the remaining 
employees. According to Greece, the "true" advantage from the transfer of 
maintenance employees amounts to EUR 14 million. In addition, Greece stated 
that the abnormal costs of all remaining OSE personnel (EUR 17.4 million) 
would need to be deducted from the advantage relating to the transfer of the 
maintenance employees. Therefore, according to Greece no advantage was 
granted to OSE through the transfer of maintenance employees.  

(80) The Commission notes that whenever the financial situation of an undertaking is 
improved as a result of State intervention on terms differing from normal market 
conditions, an advantage is present.32 In this respect, not only the granting of 
positive economic advantages is relevant for the notion of State aid, but relief 
from economic burdens can also constitute an advantage. This covers any 
mitigation of charges normally included in the budget of an undertaking.33 The 
financial situation of the undertaking following the measure must therefore be 
compared with its financial situation if the measure had not been taken.34  

                                                 
32 Judgment of the Court of Justice of 11 July 1996, SFEI and Others, C-39/94, ECLI:EU:C:1996:285, 

paragraph 60; Judgment of the Court of Justice of 29 April 1999, Spain v Commission, C-342/96, 
ECLI:EU:C:1999:210, paragraph 41. 

33 Judgment of the Court of Justice of 15 March 1994, Banco Exterior de España, C-387/92, 
ECLI:EU:C:1994:100, paragraph 13; Judgment of the Court of Justice of 19 September 2000, 
Germany v Commission, C-156/98, ECLI:EU:C:2000:467, paragraph 25; Judgment of the Court of 
Justice of 19 May 1999, Italy v Commission, C-6/97, ECLI:EU:C:1999:251, paragraph 15; Judgment 
of the Court of Justice of 3 March 2005, Heiser, C-172/03, ECLI:EU:C:2005:130, paragraph 36. 

34 Judgment of the Court of Justice of 2 July 1974, Italy v Commission, 173/73, ECLI:EU:C:1974:71, 
paragraph 13. 
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(81) It must therefore be assessed whether through the transfer of maintenance 
employees of OSE corresponds to any structural disadvantage that OSE might 
continue to be facing.  

(82) The Commission notes that after Law 3891/2010 determined the number of 
necessary staff, in the context of OSE's restructuring, OSE was facing a situation 
of overstaffing. Under normal market conditions, an undertaking would have to 
establish a VRS in order to encourage its personnel to retire. As argued by 
Greece, OSE had no funds for such a scheme, and therefore the scheme for the 
transfer of maintenance employees was established by the Greek State. 

(83) The transfer of OSE maintenance employees had the effect of reducing the 
personnel costs that OSE would have had to pay and which constitute normal 
costs of an undertaking, even if those costs arose as a result of the specific status 
of OSE's employees and were higher than those of employees in general35.  

(84) Moreover, the financial advantages of OSE resulting from the lower personnel 
costs due to transfer of its personnel to other public sector employers cannot be 
compared with the alleged disadvantages arising from the quasi-civil servant 
status for the maintenance employees of OSE under the collective agreements.  

(85) Three observations are necessary in response to the arguments concerning the 
alleged disadvantages caused by the employment of OSE's quasi-civil servant 
status invoked by Greece. First, OSE had and continues to maintain trained and 
competent personnel important for the provision of its services. Second, as 
pointed out by Greece, after the new collective employment agreement, numerous 
benefits of OSE's employees were abolished and measures were taken to reduce 
the costs of existing personnel for OSE. Moreover, there are currently no other 
rail infrastructure or rail maintenance operators active in Greece and the general 
comparison conducted by Greece with other private sector employees with similar 
work experience cannot be considered as a valid benchmark taking into account 
the specificity of OSE's personnel.  

(86) In view of the above considerations, the costs related to the benefits stemming 
from the earlier law appear to be normal costs to be borne by any company. 
Therefore, the relief from the obligation to bear such costs through the transfer of 
employees favours OSE within the meaning of Article 107(1) of the Treaty. 

5.2.5. Selectivity 

(87) To fall within the scope of Article 107(1) of the Treaty, a State measure must 
favour "certain undertakings or the production of certain goods". Hence, only 
those measures favouring undertakings which grant an advantage in a selective 
way fall under the notion of State aid.  

35 Commission decision of 20 December 2011 in State aid case C25/08 Reform of the arrangements for 
financing the retirement pensions of civil servants working for France Telecom, OJ L 279, 12.10.2012, 
p. 1; confirmed by Judgment of the Court of 26 October 2016 in Case C-211/15 P, Orange (France 
Télécom) v Commission, ECLI:EU:C:2016:798 and Judgment of the Court of 22 October 2014 in 
Case C-620/13 P BT plc v Commission, ECLI:EU:C:2014:2309. 
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(88) Since the annual grants (Measure 2) and the transfer of maintenance employees 
(Measure 3) benefited only OSE, the measures are therefore selective within the 
meaning of Article 107(1) of the Treaty.  

5.2.6. Conclusions 

(89) In light of the foregoing, the Commission considers that the annual grants 
implemented by Greece between 2011 and 22 October 2014 (part of Measure 2) 
and the transfer of maintenances employees implemented by Greece between 
2011 to 2013 (part of Measure 3) constitute State aid within the meaning of 
Article 107(1) of the Treaty.  

5.3. Lawfulness of the aid 

(90) Pursuant to Article 108(3) of the Treaty, Member States inform the Commission 
of any plans to grant or alter aid, and must not put the proposed measures into 
effect until the procedure provided for in Article 108(2) of the Treaty has resulted 
in a final decision. 

(91) The Commission notes that the Measures 2 and 3 have already been implemented, 
in the period 2011-2014.36 Greece has not respected the stand-still obligation of 
Article 108(3) of the Treaty. Therefore, Measures 2 and 3 constitute unlawful 
State aid.  

5.4. Compatibility of the aid 

(92) Since Measures 2 and 3 constitute State aid within the meaning of Article 107(1) 
of the Treaty, the Commission must assess whether that aid can be found 
compatible with the internal market.  

(93) In light of the very specific circumstances of this case and the current exceptional 
state of its economy, Greece has invoked Article 107(3)(b) of the Treaty as the 
basis for a compatibility of the aid under.  

(94) Pursuant to Article 107 (3) (b) of the Treaty "The following may be considered to 
be compatible with the internal market: […] aid […] to remedy a serious 
disturbance in the economy of a Member State; […]".  

(95) As with any derogation to the prohibition on State aid enshrined in Article 107(1) 
of the Treaty, this provision must be interpreted and applied restrictively. Such a 
strict application requires, on the one hand, that the nature and the objective 
seriousness of the disturbance in the economy of the Member State concerned is 
taken into account. On the other hand, it is necessary to consider the 
appropriateness, the necessity and the proportionality of the aid to address that 
disturbance, whilst taking into account any systemic importance of the 
beneficiary and the sector concerned and the need to avoid undue negative effects 
on competition and trade between Member States. 

36 Judgment of the General Court of 14 January 2004, Fleuren Compost v Commission, T-109/01, 
ECLI:EU:T:2004:4.  
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5.4.1. The economic situation in Greece 

(96) The situation of Greece is objectively characterised by an unprecedented deep and 
prolonged economic crisis. 2016 was the ninth consecutive year of recession in 
Greece. The recession was particularly deep in 2009, 2010, 2011 and 2012 
(reduction of the real GDP by 3.1%, 4.9%, 7.1% and 6% respectively). In the 
period 2008-2016, GDP has contracted by more than 25%. Greece's gross public 
debt was expected to peak in 2016 at 179.7% of GDP. The unemployment rate in 
Greece was 24.9% on average, reaching in certain regions up to 30.7%, compared 
to an EU28 average of 9.4%. The Greek State has virtually no access to capital 
markets and its public finances are still dependent on the Eurogroup and other 
international creditors releasing new tranches of planned loans, which are still 
being discussed. Therefore, Greece's economy remains highly vulnerable to 
uncertainties and shocks in June 2017.  

(97) As the Commission noted in its decision of 20 December 2011 applying Article 
107(3)(b) of the Treaty to measures addressing the situation in Greece37, the scale 
and duration of the economic contraction which Greece is experiencing goes well 
beyond the challenges experienced by Member States' economies in the context 
of the standard business cycle, in which economic slowdowns must be accepted 
as a part of the normal pattern of growth and development. 

(98) The exceptional effects of the crisis and the ability of State aid to providers of 
energy services holding important positions on the Greek market to remedy or 
address its effects was also recognised by the Commission in 2013 and 2014.38 In 
addition, the Commission viewed the prolongation until 30 June 2017 of State aid 
support provided to the Greek financial sector as necessary to remedy a serious 
disturbance of the Greek economy, in application of Article 107(3)(b) of the 
Treaty39.  

(99) The situation of the Greek economy since December 2011 remains relevant for 
the purposes of the application of State aid rules in this decision. On 23 January 
2017, the boards of directors of the European Stability Mechanism ("ESM") and 
the European Financial Stability Facility formally adopted the rules on short-term 
debt relief measures for Greece.40 The ESM Board of Directors approved three 
schemes aimed at reducing interest rate risk for Greece, a bond exchange, similar 
in its purpose and design to the exchange of ESM bonds, but applicable to EFSF 
floating rate notes disbursed to Greece. In addition, the EFSF has waived the step-
up interest rate margin for the year 2017 on the EUR 11.3 billion EFSF loan 
tranche that was used to finance a debt buy-back. An additional measure – the 

37  SA.34044 (2011/N)*EL*Prolongation of the Greek temporary scheme for loan guarantees, OJ 
C29/2012. 

38 Commission decision of 5 February 2013 in SA.34986 (2012/NN) – Greece – Liquidity support in the 
energy sector – DEPA, not yet published in OJ- further extended in SA. 36871 (2013/NN), DEPA 
Liquidity support extension OJ C 348 of 3 October 2014, and Commission decision of 31 July 2014 in 
SA.36323 – Greece – Liquidity Support to Greek PPC (2013/NN), OJ C 348, 3 October 2014, p. 7. 

39   Commission decision of 19 December 2016 in State aid case SA.46955 (2016/N) – Greece –
Prolongation of the State Guarantee Scheme (Art. 2 law 3723/2008), not yet published in the OJ. 

40  European Stability Mechanism and European Financial Stability Facility, Press release no 1/2017, 23 
January 2017. 
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smoothing of Greece’s EFSF repayment profile – was to be carried out. The 
measures had been endorsed by the Eurogroup already on 5 December 2016.41 
The current discussions between the Troika, Eurogroup and Greece on the review 
of the third economic adjustment programme and the release of further financial 
support42 confirm the exceptional situation of Greece in May 2017, which is still 
characterised by an unprecedented deep and prolonged economic crisis.  

(100) The Commission agrees with Greece that this situation has had an effect on the 
Greek railway sector, causing a number of disturbances, such as decrease in the 
demand for rail transport services for both passengers and freight due to the 
closure of certain undertakings, the inability of certain businesses to pay their 
bills (e.g. the Hellenic Sugar Industry or "HSI") and reductions in the economic 
activity in certain areas, as well as the possible liquidation of TRAINOSE, which 
would result in an inability to pay its debts towards OSE. Track access charges 
collected from TRAINOSE account for approximately 86% of its annual track 
access revenues and the non-payment of those charges has a clear effect on the 
liquidity of OSE. The Commission observes that between 2008 and 2012 the 
served passenger-kilometres decreased by 49% and the freight tonne-kilometres 
dropped by 64%.  

(101) The railway network constitutes the basic infrastructure from which the rest of the 
transport and logistics links will be developed and is a major growth priority for 
Greece. Greece’s railways which connect Greek ports to inland and other EU 
countries have put Greece on the map as a major hub for global commerce and a 
vital link between Europe and Asia. Developing this further is crucial to the 
nation’s growth and there is already significant investment in a number of 
projects, from both national and foreign investors underway.  

5.4.2. The position of OSE in the economy of Greece 

(102) As a result of the deep and prolonged economic crisis in Greece, OSE has 
suffered an unprecedented decrease of operating revenues and mounting debt, 
which is apparent in Table 1. A combination of unprecedented and extraordinary 
conditions has led to overdue payables in the Greek rail transport system and to a 
backlog in investments in infrastructure, having also negative effects on OSE, the 
rail infrastructure manager and put at risk the connectivity of the rail transport 
network in Greece.  

(103) The support granted to OSE (and also TRAINOSE43) allows them to maintain the 
Greek rail infrastructure network and to improve the underdeveloped 
infrastructure (eg. the electrification of the Athens-Tithorea line) as well as to 
continue providing passenger and freight transport services throughout the 2,554 
km long urban and suburban railway network which runs from the South to the 
North of Greece passing through and servicing its largest cities and ports.  

41  Eurogroup: Statement on Greece, Statements and remarks 723/16, 5 December 2016. 

42  Eurogroup, Statements and Remarks 196/17, 7 April 2017. 

43 Commission decision in State aid case SA.32544 – Greece – TRAINOSE (not yet published in the 
OJ). 
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(104) The Commission observes that the rail network managed by OSE provides 
approximately 300 passenger services per day, including high quality suburban 
and intercity services and approximately 16 million passengers per annum use the 
rail network managed by OSE. More than 98% of all domestic passenger rail 
transport routes in Greece are covered by public service obligations ("PSOs"). 
Any cessation/disruption of OSE's operations would necessarily deprive 
passengers of essential public interest routes, both urban and suburban.  

(105) In addition, any disruption of the rail transport services would create a heavy 
burden on the overall public transportation network primarily in the urban 
network of Athens (used by 8 million passengers per year), Thessaloniki and 
Patras. The rail infrastructure on high traffic urban routes is exclusively managed 
by OSE and thus, such an event would not only cause a deterioration in traffic 
conditions in urban areas, but also force passengers to use other more expensive 
and polluting means of transportation mostly in suburban routes leading to an 
increase in the costs of commuting, for passengers and for society as a whole.  

(106) Furthermore, more than 300 million tonnes freight is transported by TRAINOSE 
annually on the rail network managed by OSE, of which approximately 83% is 
export freight, and thereby contributes to the export levels of Greek companies. 
The rail network managed by OSE connects the largest and busiest ports of 
Greece, the ports of Piraeus and Thessaloniki. Furthermore, certain products due 
to their size and tonnage can only be transported by rail and the interruption of the 
management and maintenance of the rail network by OSE would inevitably lead 
to disruption of rail transport services, which would have serious consequences on 
the supply chain in Greece, affecting companies such as HSI S.A. and 
VIOHALKO S.A., as well as the ports of Piraeus and Thessaloniki. Since 
TRAINOSE also provides transport for the Greek Armed Forces and plays an 
important role in the event of mass mobilisation of the Greek Armed Forces, both 
for training purposes and in the event of a crisis, any disruptions on the rail 
network would have negative implications for the Greek Armed Forces.  

(107) Finally, OSE is an important direct and indirect employer in Greece. OSE is one 
of the biggest employers in Greece, where 99.9% of companies are SMEs. OSE 
employs 1 595 (1 396 employees at OSE and another 199 at ERGOSE). At the 
time of the granting of the aid, EESSTY and GAIAOSE were also part of OSE. 
EESSTY, the rolling stock maintenance provider, currently employs 416 
employees and approximately 100% of its annual revenues are generated by its 
business relation with TRAINOSE.  

(108) In the absence of the measures under assessment, given the financial difficulties 
experienced by OSE (see Table 1 above), a liquidation of the company would 
have been inevitable. OSE fulfilled all the criteria laid down in the Greek 
legislation to initiate insolvency proceedings against it. OSE has been facing 
excessive indebtedness and negative EBITDA results for several years. As from 
at least 2008 OSE's EBITDA interest coverage ratio was below 1,44 and as from 

44  According to point 20 d) of the Guidelines on State aid for rescuing and restructuring non-financial 
undertakings in difficulty, the EBITDA interest coverage ratio lower than 1 for two consecutive years 
is one of the indicators showing that the undertaking is in difficulty. 
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2012 its Debt-to-Equity Ratio was above 7.545. As a result of its difficult financial 
situation, the company has not been able to meet its financial obligations because 
of its indebtedness. As from 2011 OSE had not been able to service its loans 
towards financial institutions and State guarantees securing those loans had been 
called.  

(109) The liquidation of OSE would have negative effects of the rail operators using the 
Greek rail network. Given the fact that OSE is the monopoly rail network 
manager, the risk of discontinuation which could ensue from OSE not being able 
to continue providing rail management activities, in particular to maintain the rail 
infrastructure, would in turn put at risk the continuity of the supply of rail 
transport services for passengers and freight in Greece provided currently by 
TRAINOSE only. TRAINOSE has 655 full time employees, possessing 
significant accumulated rail experience and expertise in the railway sector. The 
discontinuity of OSE's and TRAINOSE's activities would also have a negative 
effect on their service providers and contractors, such as construction companies, 
providers of cleaning services, catering services, ticketing services, freight 
forwarders and companies active in tourism.  

(110) The Commission considers that the aid thus addresses the specific risk for the 
railway system, and the consequences of discontinuation of the supply of rail 
network management services for the Greek economy and the population, beyond 
the situation of and benefits to OSE. In light of these extraordinary and specific 
circumstances, in which the Greek railway sector finds itself, the State aid to OSE 
has the legitimate aim of remedying a serious disturbance of the Greek economy. 
The Commission notes that this conclusion is specific to the rail sector and is 
based in particular on the position of OSE in the Greek economy. It is therefore 
necessary to verify the appropriateness, necessity and proportionality of the aid to 
address that disturbance, as well as its impact on competition and its effect on 
trade.  

5.4.3. Appropriateness, necessity and proportionality of the aid and avoidance of undue 
negative effects on competition and trade between Member States 

5.4.3.1. Appropriateness of the aid measure 

(111) As regard the appropriateness of the aid to OSE to remedy a disturbance of a 
whole economy, taking into account the Commission decision practice46, the 
Commission notes that this is justified due to the particularities of the Greek rail 
transport sector.  

(112) First, the railway sector in Greece is unique and not comparable with other 
industry sectors. As stated in recitals (41) to (45), OSE has a legal monopoly to 
manage the Greek rail infrastructure and is therefore the only railway 
infrastructure service provider. 

                                                 
45  According to point 20 d) of the Guidelines on State aid for rescuing and restructuring non-financial 

undertakings in difficulty, the debt-to-equity ratio higher than 7.5 for two consecutive years is one of 
the indicators showing that the undertaking is in difficulty. 

46 See footnote 36.  
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(113) Second, transport by rail is vital for the functioning of other industry sectors 
which depend on the transport of goods and persons from one place to another at 
any given time. Therefore, rail transport services have a strong potential to trigger 
(negative or positive) systemic knock-on effects on the entire economy. As 
evidenced by the assessment and indications in recitals (106) to (108), no other 
industry sector has such a vital role when assessing the dependence of the other 
market economy actors on its service.  

(114) Therefore, the aid is appropriate to address the specific risk for the railway system 
and averts discontinuation of provision of rail services to the Greek economy and 
the population, beyond the situation of, and benefits to OSE. In light of the 
extraordinary and specific circumstances which the Greek railway sector is 
facing, the Commission considers that the aid to OSE is appropriate with a view 
to allowing OSE to carry out its tasks reliably and avoiding that its situation 
worsens the serious disturbance of the economy which Greece is facing.   

5.4.3.2. Necessity and proportionality of the aid 

(115) The support is limited in time as it consists mainly of one-off well circumscribed 
aid, that was provided through direct grants in 2011-2014 and the transfer of OSE 
maintenance employees to other public employers. Without those measures, 
OSE's situation would have deteriorated further and triggered a risk of going out 
of business causing serious disturbances and systemic knock-on effects on other 
Greek undertakings dependent on the rail infrastructure management services 
provided by OSE.  

(116) As far as the annual grants are concerned, the amounts appear to be proportionate 
since the grants are compensatory in nature. They have served to cover operating 
losses incurred and, therefore, have not provided OSE with additional resources 
which the company could have used to invest and/or expand its activities on other 
geographic or service markets.   

(117) As regards the transfer of 217 employees, the indications provided by Greece 
show that the measure has been confined to alleviating the situation of 
overstaffing and reducing some of the legacy staff costs of OSE which stemmed 
from the specific quasi civil servant status of its personnel. Other companies in 
Greece employing staff subject to common law, including actual or potential 
providers of railway maintenance services, do not bear costs of the same nature 
and amount. Therefore, the advantage provided to OSE through the transfer of its 
maintenance employees has not gone beyond putting OSE on a level playing field 
with actual and/or potential competitors as far as its staff costs are concerned. 

(118) Therefore, the Commission considers that the aid is necessary and proportionate 
with a view to allowing OSE to carry out its tasks reliably and avoiding that its 
situation worsens the serious disturbance of the economy which Greece is facing. 

5.4.3.3. Avoidance of undue negative effects on competition and trade between Member 
States  

(119) As regards the avoidance of undue negative effects on competition and trade 
between Member States, it has to be noted that the measures are directly 
connected with ensuring the survival of the Greek rail network manager, OSE, 
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and cannot be deemed to have significantly adverse negative spill-over effects on 
other Member States.  

(120) The measures in question did not serve to increase the capacity of OSE. On the 
contrary, Greece has restructured and reorganised OSE in order to increase its 
efficiency and as far as it was possible to limit the negative effects of the 
disturbances mentioned above. Through carving out of all non-rail infrastructure 
management related activities, such as leasing and maintenance of rolling stock 
and development of real estate, Greece has definitely cut the links between its rail 
infrastructure manager and non-rail infrastructure related activities.  

(121) In view of the above considerations, the Commission considers that the aid does 
not have undue negative effects on competition and trade between Member 
States. 

5.4.4. Conclusion 

(122) The Commission concludes that the State aid to OSE has the legitimate aim of 
remedying a serious disturbance in the Greek economy; it is appropriate, 
necessary and proportionate, and does not generate any undue negative effects on 
competition and trade between Member States. The Commission recalls that the 
Greek economy is facing an exceptional situation (see section 5.4.1), and this 
deep and unprecedented crisis, in combination with the railway's vital role in the 
Greek economy, justifies the exceptional application of Article 107(3)(b) of the 
Treaty. Therefore, the State aid is compatible with the internal market on the basis 
of Article 107(3)(b) of the Treaty.  

6. CONCLUSION 

The Commission accordingly: 

- Finds that the debt cancellation of EUR 14.28 billion, the transfer of 757 
infrastructure management employees and the annual grants implemented after  
22 October 2014 do not constitute State aid; and  
 

- Has decided not to raise objections to the transfer of 217 maintenance employees 
and to the annual grants paid out to OSE between 2011 and 22 October 2014 that 
constitute State aid, on the grounds that it is compatible with the internal market 
pursuant to Article 107(3)(b) of the Treaty on the Functioning of the European 
Union 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, you 
will be deemed to agree to the disclosure to third parties and to the publication of the 
full text of the letter in the authentic language on the Internet 
site: http://ec.europa.eu/competition/elojade/isef/index.c
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Your request should be sent electronically to the following address: 

European Commission,   
Directorate-General Competition   
State Aid Greffe   
B-1049 Brussels   
Stateaidgreffe@ec.europa.eu  

 

Yours faithfully 
For the Commission 

 
Margrethe VESTAGER 

Member of the Commission 

 

mailto:Stateaidgreffe@ec.europa.eu

