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Subject:  State aid C 30/2010 (ex NN 45/2010(ex CP 327/2008)) – Germany  

 Alleged Infrastructure Aid to Propapier 
 
 
 
Sir, 

 

The Commission wishes to inform Germany that, having examined the information supplied 
by your authorities on the alleged aid measure referred to above, it has decided to initiate the 
procedure laid down in Article 108(2) of the Treaty on the Functioning of the European Union 
(TFEU). 
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I.  PROCEDURE 

1. On 2 April 2008 the Commission approved regional aid amounting to € 72.1 million in 
present value for an investment project by Propapier PM 2 GmbH & Co. KG in 
Eisenhüttenstadt, Germany (N 582/07).1 The investment concerned the construction of a 
paper mill aimed to produce corrugated case material and of a related power plant. 

2. During the notification procedure several complaints were submitted to the Commission. 
In its decision in the case N 582/07, the Commission rejected these complaints and 
approved the aid to Propapier PM 2 GmbH & Co KG (hereinafter "Propapier").2 

3. On 16 June 2008 (A/12147) the Commission received a letter from one of the 
complainants, the Smurfit Kappa Group (hereafter: the complainant), which brought up 
as a new element additional aid resulting from the construction of a new waste water 
treatment plant next to the investment site as well as other infrastructure projects, which 
were alleged to serve exclusively Propapier. However, since this letter did not contain 
any further information, the complaint was provisionally rejected in a service letter dated 
14 July 2008 (D/52780). 

4. By letter of 29 October 2008 (A/22999), the complainant submitted more detailed 
arguments, and this submission was consequently registered as CP 327/08 on 10 
November 2008. In response to the Commission's letter of 18 November 2008 (D/54572) 
regarding confidentiality issues the complainant confirmed on 24 November 2008 
(A/25033) that its submissions could be forwarded to Germany. The Commission 
forwarded the submission from the complainant to Germany on 1 December 2008 
(D/54775), and invited Germany to comment. Germany asked for an extension of delay 
till the end of January 2009, which was accepted by letter of 10 December 2008 
(D/54961). 

5. Germany submitted the requested comments and further information on 30 January 2009 
(A/4533). By letter dated 5 June 2009, registered at the Commission on 10 June 2009 
(A/14391), the complainant reminded of the procedure. On 1 July 2009 (D/52940, 
corrigendum D/53363 dated 31 July 2009) a non confidential version of Germany's 
submission of 30 January 2009 was forwarded to the complainant. The Commission 
services stated that the information available appeared to be insufficient to establish a 
potential infringement of the State aid rules, and invited the complainant to substantiate 
its complaint. On 17 July 2009 (A/16890) the complainant asked for an extension of 
delay for its response till 1 October 2009. By letter dated 30 September 2009 the 
complainant submitted further information, which (once the complainant had confirmed 
the non-confidential character of the information on 20 November 2009 (A/24552)) was 
sent to Germany on 2 December 2009 (D/55086). Germany asked (A/25717) for an 
extension of delay till the end of January 2010, which was accepted by the Commission 
services on 17 December 2009 (D/55400). The German authorities submitted their 
comments on the last submission from the complainant and extensive further information 
by letters of 1, 11 and 12 February 2010 (A/1908, A/1975 and A/2621). 

                                                 
1  OJ C 131, 29.5.2008, p. 6. 
2  The decision has been challenged and the case is currently pending before the General Court (case T-

304/2008). 
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6. By e-mails dated 16 February 2010 and 24 March 2010 (D/6359) the Commission 
services responded to e-mails from the complainant and informed that the assessment of 
the case was continuing. By letter dated 30 June 2010 (A/11185) the complainant 
submitted further information, which was forwarded together with a further request for 
information to Germany on 14 July 2010 (D/8217). By letter of 30 July 2010 (A/11403) 
Germany asked for an extension of delay, which was accepted by the Commission on 4 
August 2010 (D/8572). Germany provided the requested information by letter of 30 
August 2010(A/11991, non confidential version received on 31 August 2010, A/12012). 

7. By letter dated 10 September 2010 (D/9036) the Commission services forwarded a non 
confidential version of the information provided by Germany on 30 August 2010 to the 
complainant. The Commission invited the complainant to comment on the attached 
findings of the German authorities. 

8. In the meantime, by letter dated 16 July 2010 (A/11076) the complainant had called upon 
the Commission to act pursuant to Article 265 of the TFEU. On 3 August 2010 (D/8554) 
the Commission sent a letter to the complainant, informing the complainant that the 
Commission services were actively pursuing the investigation, and informing the 
complainant that a request for information had been sent to Germany in order to seek 
further clarifications on the alleged State aid and to invite Germany to comment on the 
information that had been submitted by the complainant by letter of 30 June 2010. By 
letter of 24 August 2010 (A/11879) the complainant informed that he intends to file an 
action for failure to act by 4 October 2010, unless by then the Commission has taken a 
decision. 

9. On 23 September 2010 the procedure CP 328/2008 was transferred to the register of non 
notified aid. The procedure was registered under NN 45/2010 – Germany – Alleged 
Infrastructure Aid to Propapier. 

10. By letter dated 24 September 2010 (A/12712) the complainant repeated his demand to 
initiate the formal investigation procedure, underlining the obvious complexity of the 
case and the length of the Commission's investigation so far, and reminding the 
Commission that in line with the established case law it is obliged to initiate the formal 
investigation if it has in the light of the information obtained during the preliminary 
investigation still serious difficulties in assessing the case. The complainant announced 
that it would submit its comments on the information provided by Germany on 30 
August 2010 in the context of the requested formal investigation. 

II.  DESCRIPTION OF THE ALLEGED AID MEASURE 

11. The complainant, a competitor of Propapier, alleges that certain infrastructure projects 
financed by State resources in the industrial park where the new Propapier plant is 
situated are exclusively dedicated to the paper mill and therefore should qualify as 
dedicated infrastructure and State aid to the benefit of Propapier.  

12. The complainant specified the following infrastructure projects: the construction of a 
waste water treatment plant, the construction of a power plant, the construction of a 
parking lot, of a new road and the widening and deepening of the Oder-Spree-Canal. In 
addition, the complainant claims that the capacity of the paper mill is indicated wrongly 
in the approval decision N 582/2007 of 2 April 2008. 
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13. Furthermore, the complainant complains that the tariffs charged for the use of the waste 
water treatment plant are advantageous to the benefit of Propapier. 

14. Propapier belongs to the Progroup AG (hereinafter: Progroup). Progroup produces and 
sells corrugated case material and corrugated board through its subsidiaries.3 

Allegations of the complainant and position of the German authorities regarding the 
Waste Water Treatment Plant 

15. The individual allegations and Germany's reaction to them are summarized below. They 
are preceded by a short description of the applicable EU and German legal framework 
for waste water treatment: 

EU and German legislation applicable for waste water treatment 

16. The EU directive on urban waste water treatment 

Council Directive 91/271/EEC concerning urban waste water treatment4 (hereafter: the 
urban waste water treatment directive) was adopted on 21 May 1991 to protect the water 
environment from the adverse effects of discharges of urban waste water and from 
certain industrial discharges. 

Articles 4 and 5 of this Directive oblige Member States to ensure that urban waste water 
is subject to treatment in appropriate urban waste water treatment plants, at an 
appropriate level. Article 10 stipulates: 

"Member States shall ensure that the urban waste water treatment plants built to comply 
with the requirements of Articles 4, 5, 6 and 7 are designed, constructed, operated and 
maintained to ensure sufficient performance under all normal local climatic conditions. 
When designing the plants, seasonal variations of the load shall be taken into account." 

 
The urban waste water treatment directive does not contain any provisions as to who 
bears the costs of waste water treatment. 

17. The EU Water Framework Directive 

The directive is relevant for the polluter pays principle and its concrete definition. 

Article 191 (2) TFEU lays down the general principle that environmental damage should 
as a priority be rectified at source and that the polluter should pay. However, the Court 
held that "since Article 174 EC [now Article 191 TFEU], which establishes the ‘polluter 
pays’ principle, is directed at action at Community level, that provision cannot be relied 
on as such by individuals in order to exclude the application of national legislation […] 
in an area covered by environmental policy for which there is no Community legislation 

                                                 
3  For more information on the structure of the group and the corporate relationship between Propapier and 

Progroup please see Commission Decision N 582/2007. 
4  OJ L 135, 30.5.1991, p. 40. 
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adopted on the basis of Article 175 EC that specifically covers the situation in 
question."5 

On 23 October 2000, Directive 2000/60/EC of the European Parliament and of the 
Council establishing a framework for the Community action in the field of water policy 
(hereafter: the EU Water Framework Directive)6 was adopted. In Article 2 the directive 
defines water services as follows: 

"Water services" means all services which provide, for households, public institutions 
or any economic activity: (a) abstraction, impoundment, storage, treatment and 
distribution of surface water or groundwater, (b) waste-water collection and treatment 
facilities which subsequently discharge into surface water." 

Waste water treatment is therefore covered by the directive's scope of application. It 
stipulates in Article 9 with regards to the application of the polluter pays principle: 

"Recovery of costs for water services 

1. Member States shall take account of the principle of recovery of the costs of water 
services, including environmental and resource costs, having regard to the economic 
analysis conducted according to Annex III, and in accordance in particular with the 
polluter pays principle. 

Member States shall ensure by 2010 

- that water-pricing policies provide adequate incentives for users to use water 
resources efficiently, and thereby contribute to the environmental objectives of this 
Directive, 

- an adequate contribution of the different water uses, disaggregated into at least 
industry, households and agriculture, to the recovery of the costs of water services, 
based on the economic analysis conducted according to Annex III and taking account of 
the polluter pays principle. 

Member States may in so doing have regard to the social, environmental and economic 
effects of the recovery as well as the geographic and climatic conditions of the region or 
regions affected. […]" 

18. German legislation at Federal level "Wasserhaushaltsgesetz" (Federal Water Act) 

Paragraph 56 of the "Wasserhaushaltsgesetz" stipulates the following: 

"§ 56 Obligation to provide sewerage services 

                                                 
5  Court 9 March 2010, Raffinerie Mediterranee (ERG) SpA et al., Case C-378/08 point 46 (not yet 

published). 
6  OJ L 327, 22.12.2000, p. 1. 
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Sewerage services shall be provided by the legal persons established under public law 
who are required to do so in accordance with Land legislation (persons obliged to 
provide sewerage services). 

The Länder may lay down provisions concerning the circumstances in which the 
obligation to provide sewerage services is incumbent upon persons other than those 
stipulated in the first sentence. The persons obliged to provide sewerage services may 
avail themselves of the services of third parties to discharge their duties." 

At this stage, the Commission is not aware of any rule at the federal level on the charges 
to be paid by undertakings for waste water treatment.  

19. German legislation at Land level "Brandenburgisches Wassergesetz" (Brandenburg 
Water Act) and "Brandenburgische Kommunalabwasserverordnung" (Brandenburg 
Municipal Sewerage Regulations) 

The Land Brandenburg has implemented the above-mentioned paragraph 56 of the 
federal act "Wasserhaushaltsgesetz" in paragraph 66 of the "Brandenburgisches 
Wassergesetz" and paragraph 4 of the "Brandenburgische 
Kommunalabwasserverordnung". 

- Brandenburgisches Wassergesetz  

"§ 66 Obligation to provide sewerage services 

(re § 18 a Wasserhaushaltsgesetz)7 

(1) Municipalities shall provide sewerage services within their territory and shall 
operate the necessary facilities (sewerage systems) or have such facilities operated by 
third parties provided that no other parties are obliged to provide sewerage services 
under the following provisions. Municipalities are also obliged to dispose of waste 
water which accumulates in trenches without means of drainage and of the unseparated 
sewage sludge from small sewage treatment plants. Municipalities shall construct and 
extend the necessary sewerage systems within reasonable periods of time or bring them 
into line with the requirements of § 18 b Wasserhaushaltsgesetz and § 70 of this Act. 
Municipalities or the persons obliged to provide sewerage services in accordance with 
§ 68 shall provide the water authority with a statement of the situation as regards public 
sewerage services and the timetable for, and the estimated costs of, the work still 
required to be carried out in accordance with the third sentence (sewerage services 
plan). An updated sewerage services plan shall be submitted every five years. The 
member of the Land government responsible for water management shall issue 
administrative provisions indicating what data are to be included in the sewerage 
services plan and how the data are to be presented. The water authority is authorised to 
impose reasonable deadlines for the performance of individual measures required in 
accordance with the third sentence if such measures are not provided for in the 
sewerage services plan, or are provided for only after inordinately long periods of time, 
or if the body obliged to provide sewerage services delays the performance of measures 
provided for in the sewerage services plan without any compelling reason for doing so. 

                                                 
7  § 18 a of the previous version of the "Wasserhaushaltsgesetz" corresponds to § 56 of the recent version of 

the "Wasserhaushaltsgesetz" as quoted above. 
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 (2) The removal of rainwater is not the responsibility of the municipalities but rather 
that of: 

the owner of a property, the holder of the heritable building rights or the user of a 
property in accordance with § 9 of the Sachenrechtsbereinigungsgesetz (Act adjusting 
the Property Act), provided that the municipality’s bye-laws as referred to in § 54 
paragraph 4 make such provision,  

the bodies responsible for public transport systems, provided that the rainwater 
accumulates outside of continuously built-up areas.  

(3) Subject to application and the requirements of the sewerage services plan, the water 
authority may on a revocable basis exempt the municipality from its obligation to 
provide sewerage services for a limited period of time in respect of individual plots of 
land and, with the user’s agreement, may transfer the obligation to the user if (1) the 
disposal of sewerage by means of a public sewer is not a suitable option because of the  
disproportionately high cost and effort which it would involve, or because of the 
unfavourable structure of the settlement, and the general interest, in particular the 
protection of water courses, is not jeopardized or if (2) it is not expedient to dispose of 
the sewage together with that from households in view of its composition and volume. 
The time limit placed on the exemption should correspond to the time limit in the permit 
referred to in § 28 paragraph 3. 

- Brandenburgische Kommunalabwasserverordnung 

"§ 4 Sewerage systems 

(1) Municipal territories within the meaning of § 3 point 4 shall be provided with sewers 
and a sewage treatment plant by the persons obliged to provide sewerage service in 
accordance with § 66 and § 68 of the Brandenburgisches Wassergesetz by the following 
dates: 31 December 1998 in the case of municipal territories with more than 10 000 
inhabitants, 31 December 2005 in the case of municipal territories with 2 000 to 10 000 
inhabitants. […]." 

 

20. German legislation at Land level "Brandenburgische Kommunalverfassung" 
(Brandenburg Local Government Constitution) 

"§ 3 Bye-laws 

(1) A municipality may manage its affairs by means of bye-laws unless otherwise 
specified in legal provisions. With regard to compulsory tasks to be performed in 
accordance with instructions, it may only adopt bye-laws if there is provision in law for 
this to be done. 

(2) A bye-law may include the threat of imposition of a financial penalty for the 
contravention of orders and prohibitions where such contravention is deliberate or due 
to negligence. The competent administrative authority within the meaning of § 36 
paragraph 1 point 1 of the Gesetz über Ordnungswidrigkeiten (Administrative Offences 
Act) is the senior administrative official. 
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(3) Bye-laws shall be signed by the senior administrative official and shall be 
published. The member of the Land government responsible for internal affairs may, by 
means of regulations, lay down rules governing the procedural and formal provisions to 
be observed for the publication of bye-laws and other local provisions unless special 
rules are laid down in other laws. 

(4) If a bye-law is adopted despite a procedural or formal provision of Land law 
having been infringed, the infringement is considered to be unimportant unless an 
objection is lodged with the municipality in writing within one year of the official 
publication of the bye-law indicating the provision that has been infringed and the 
factual situation arising as a result of the fault. This does not apply if the provisions 
governing the approval of the bye-law have been infringed. The first sentence also 
applies to the infringement of procedural or formal provisions of Land law concerning 
official publication, but only if the persons concerned have been able to acquire 
knowledge of the content of the bye-law reliably and in a reasonable manner as a result 
of the actual publication made. 

(5) A bye-law enters into force on the day on which it is published, unless 
otherwise specified. 

(6) Paragraphs 3 to 5 apply mutatis mutandis to the land-use plan. Paragraph 4 
also applies mutatis mutandis to municipal regulations." 

 

21. German legislation at Land level "Kommunalabgabengesetz" (Municipla Charges Act) 

With respect to the allocation of costs, the applicable rules can be found in paragraph 6 
of the Kommunalabgabengesetz of the Land Brandenburg (Brandenburg Municipal 
Charges Act): 

"§ 6 User charges 

(1) User charges shall be levied if a facility or plant is predominantly for the benefit of 
individual persons or groups of persons, unless a charge is imposed under private law. 
In addition, charges may be imposed. The proposed amount of charges should not 
exceed the costs expected to be incurred by the facility or plant and, in the cases 
referred to in the first sentence, should generally cover them. 

(2) Costs within the meaning of the first paragraph are those costs which are eligible 
for commercial operations. These also include charges for outside services, 
depreciation, which shall be calculated equally on the basis of the expected useful life 
or volume of performance, as well as reasonable interest on the capital invested. 
Depreciation and interest shall be calculated on the basis of the costs of purchase or 
production. In the case of fixed assets existing on 1 July 1990, the value shall be 
determined and continued on the basis of the valuation provisions of the German Mark 
Balance Sheet Act (D-Markbilanzgesetz). When calculating interest rates and 
depreciation, no account shall be taken of the share of equity derived from contributions 
or, in the case of interest rates, the share of equity derived from third-party subsidies. 
When calculating depreciation, no account need be taken of third-party subsidies 
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provided that this does not jeopardise redemption payments. If the turnover on facilities 
and plant is subject to turnover tax, municipalities and associations of municipalities 
may impose the turnover tax on those required to pay the charges. In the case of 
sewerage bodies, the proportion of costs which arises in connection with the removal of 
water from public roads, paths and squares is not taken into consideration. Reserves 
funded from user charges shall be subject to a reasonable rate of interest. 

(3) In the case of facilities or plant as referred to in the first sentence of paragraph 1, 
the user charges shall be calculated every two years at the latest. Costs overcharged 
shall be, and costs undercharged may be, compensated for during the next-but-one 
calculation period at the latest. 

(4) The charge shall be calculated on the basis of the use made of the facility or plant 
(actual use criterion). If that is particularly difficult or economically not justifiable, a 
probability criterion can be chosen but it must not be obviously disproportionate to the 
use made. To cover the non-consumption-related costs  (contingency costs), in addition 
to the charge referred to in sentences 1 or 2 reasonable basic charges may be levied 
regardless of the extent of the actual use made. No basic charges may be levied for 
sludge disposal from small sewage works with biological treatment." 

 

22. German legislation at Land level "Brandenburgisches Gesetz über Kommunale 
Gemeinschaftsarbeit" (Brandenburg Municipal Cooperation Act) 

"§ 5 Legal form 

(1) A special-purpose association is a body set up under public law. It manages 
its affairs in accordance with the law and under its own responsibility. 

(2) Provisions which state that they apply to associations of municipalities apply 
mutatis mutandis to special-purpose associations, unless they or this law state 
otherwise. 

§ 6 Transfer of tasks 

(1) The rights and obligations of municipalities and associations of municipalities 
which form part of a special-purpose association for the purpose of fulfilling the tasks 
assigned to the special-purpose association shall be transferred to the special-purpose 
association, including the right to publish bye-laws and to issue regulations. The 
association’s procedural rules may exclude the right of all or of certain members of the 
association from issuing bye-laws or regulations. This shall be without prejudice to the 
provision of § 2 paragraph 3 of the ‘Verwaltungsvollstreckungsgesetz für das Land 
Brandenburg’ (Administrative Enforcement Act for the Land Brandenburg). 

(2) This shall be without prejudice to existing participations or memberships of 
municipalities or associations of municipalities in undertakings and associations which 
serve the same or a similar purpose as the special-purpose association. If, according to 
its procedural rules, a special-purpose association has to seek to take over such 
participations or memberships in the place of the members of its association, the 
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individual members of the association are obliged to carry out the corresponding legal 
transactions and administrative measures." 

 

23. Applicable rules on market access and public procurement at EU, Federal and Land 
level  

Article 4 of EU Directive 2004/17/EC coordinating the procurement procedures of 
entities operating in the water, energy, transport and postal services8 stipulates the 
Directive shall apply to contracts connected with the disposal or treatment of sewage, if 
these contracts are awarded by entities active in the provision or operation of drinking 
water networks or active in the supply of drinking water. 

For all contracts and concessions not covered by this provision, the general rules 
developed by the Court in its Telaustria9 and Parking Brixen10 jurisprudence apply. In 
other words: where waste water treatment services are carried out in house in line with 
the criteria developed in Parking Brixen, the responsible public entities are free to award 
the contracts and concessions to their in house entities. Where they decide to award them 
to other operators, they have to respect the minimum requirements of transparency and 
non-discrimination as developed in Teleaustria. 

24. As regards German legislation at Federal level paragraph 56 "Wasserhaushaltsgesetz" 
(Federal Water Act) places the responsibility for designating responsibility for waster 
water treatment on the Länder. They usually place this responsibility on the 
municipalities, as in the present case the Land Brandenburg does in paragraph 4 of 
"Brandenburgische Kommunalabwasserverordnung" (Brandenburg Municipal Sewerage 
Regulations). 

25. Municipalities have then different options: they can either perform these services in 
house, or charge other public or private operators through contracts or concessions. 
According to publicly available information,11 there are today 40 municipalities with 9 
million inhabitants where private operators play a role in waste water treatment in 
Germany. The main private actors are E.ON, RWE, GDF Suez, Veolia, Remondis, and 
Gelsenwasser. 

 

Construction of the waste water treatment plant 

26. According to the complainant, the "Trinkwasser- und Abwasserzweckverband Oderaue 
Eisenhüttenstadt" (in the following "TAZV"), an inter-municipal association in charge of 
the supply of drinking water and the treatment of wastewater governed by public law, is 
constructing a sewage plant. The construction will necessitate an investment of EUR 42 
million. The complainant alleged that the plant will be publicly funded, with 80% of the 
costs to be covered by the state owned bank "Investitionsbank des Landes Brandenburg". 
The complainant claims that the plant constitutes dedicated infrastructure, as Propapier 

                                                 
8  OJ L 134, 30.4.2004, p. 1. 
9  ECJ, 7 December 2000, Teleaustria, case C-324/98, ECR 2000, I-10745, points 60 to 62. 
10  ECJ, 13 October 2005, Parking Brixen, case C-458/03, ECR 2005, I-08585, point 62. 
11  http://www.ecoprog.com/pdf/studien/studie_abwasserentsorgung.pdf 
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will use practically all of its wastewater treatment capacity. According to the 
complainant, the plant has originally been designed for Propapier as a wastewater 
treatment plant and is a condition sine qua non for the establishment of a paper mill in 
the region (paper production being very water-intensive). 

27. Germany underlined that waste water treatment is not liberalised in Germany, and 
represents a responsibility of the municipality (or groups of municipalities which reunite 
their activities in inter-municipal associations). Undertakings producing waste water who 
do not treat the waste water themselves, are both obliged and entitled to connect to 
municipal waste water treatment plants which enjoy a local monopoly. As to the 
allegation that Propapier benefits of a dedicated infrastructure, Germany stated that the 
planned and forthcoming industrial development of the town of Eisenhüttenstadt made it 
necessary to expand the existing ‘Integrated Recycling Centre’ industrial park (whose 
areas had largely been allocated by 2006) into the Oder-Spree-Canal industrial area. The 
Propapier plant is being built in this expansion area. A necessary part of the expansion of 
the industrial area is the enhancement of water supply and wastewater treatment. Water 
supply and wastewater treatment fall under the responsibility of the municipal 
authorities. According to Germany, the wastewater treatment plant is designed to cope 
with the entire demand from the industrial area and any demand from the expansion 
zones. This results from the decision to tailor the size of the wastewater treatment plant 
to the actual and forecasted needs of the industrial area and to build it in a modular way. 
According to Germany, this extension is not only a possibility, but also an obligation of 
TAZV Oderaue, the only authority responsible for wastewater removal in its association 
area. The respective use of the wastewater treatment installations is regulated by bylaws 
according to which rights of connection and use are fully enforceable and implementable 
and can only be restricted in exceptional cases. According to Germany access to waste 
water treatment facilities has to be provided by the municipalities, and the firms are 
obliged to connect to the local waste water treatment facilities which have a local 
monopoly. Currently, not only Propapier but also two other investors, the Canadian 
photovoltaic component supplier 5N PV and the energy provider EnBW as owner of the 
local power plant (see below), are using the services of the waste water plant. Further 
investment projects are expected to be realized in the near future and will also use the 
services of the waste water plant. 

28. By letter of 27 October 2008 the complainant provided information which showed that 
Propapier will generate sewage capacity of 10,500 cubic metres daily. The plant shall 
have a capacity of 4 296 050 cubic metres per year. Following the calculations of the 
complainant Propapier will use a sewage capacity of 3,832 000 cubic metres per year 
which represents 90 % of the sewage capacity of the waste water treatment plant. The 
complaint refers in this respect to the Brandenburg Environmental Agency's public 
announcement of the construction permission procedures for the construction of the plant 
in which it is stated that 90% of the capacity would be used by wastewater treatment 
from paper production (no other paper mill is located in the area). The complainant even 
expects Propapier to use 100 % of the sewage capacity due to the complainant's own 
calculations deduced from the fact that Propapier indicated in a press release that the 
annual production capacity of the paper mill amounts to 750 000 tonnes. 

29. Germany does not deny that at first Propapier will be the by far biggest single user of the 
plant, though it rejects the allegation that 90% of the capacity is to be used by Propapier. 
According to Germany, Propapier will exhaust a still significant 70% of the first phase 
capacity (which is currently under construction) of the plant. In this respect Germany 
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explains that the figure of 4 296 050 cubic metres per year mentioned by the complainant 
does not refer to the capacity of the plant, but to the probable average volume that will be 
introduced into the plant. The share of Propapier should be calculated on the basis of the 
ratio between maximum waste water volume from Propapier and the maximum capacity 
of the plant itself. Since Propapier's maximum waste water volume amounts to [400-
500]∗ cubic metre per hour and the maximum capacity of the plant amounts to 638 cubic 
metre per hour already for the time being, i.e. before any modular extension of the plant, 
other users could induce a maximum volume of [138-238] cubic metres per hour. 

30. In his submission dated 30 September 2009 the complainant further corroborates his 
arguments on the actual usage of the sewage plant by Propapier. According to the 
complainant the figure of 638 cubic metres per hour as put forward by Germany may 
only refer to the maximum clean water and not waste water capacity per hour that 
theoretically can run through the installation. The complainant substantiates his opinion 
further by calculations considering figures as published in press articles on the plant's 
production of biogas and sludge. 

Tariffs for the use of the waste water treatment plant 

31. A further element of the complaint concerning the waste water treatment plant is that the 
tariff of EUR 0.95 per cubic metre to be charged from Propapier for the use of the plant, 
is lower than what a private investor would charge for such services. In response to 
Germany's argument that the market for wastewater treatment is not liberalised and 
therefore a private investor test cannot be applied, the complainant pointed out that the 
private investor principle is a hypothetical benchmark and does not require the actual 
presence of comparable private investors. In the given situation it should only include the 
objective and verifiable elements which are available under the present circumstances. 

32. Germany informed further that the calculation is regulated by the law of the Land 
Brandenburg and the relevant bylaws. Therefore, the charges payable for using the 
wastewater plant are determined by the municipality in a transparent procedure in 
accordance with the same principles for all potential users.12 The applicable act of the 
Brandenburg law ("Kommunalabgabengesetz für das Land Brandenburg") determines 
that the calculation of the charges can cover, but not exceed, all reasonable costs of the 
relevant water treatment plant (construction costs, maintenance and repairs costs, 
operating costs, in particular personnel and charge management), imputed interest and 
imputed depreciation. Germany details in this context that subsidies which the 
municipality received from other public sources, may not be taken into account for 
calculating the imputed interest on capital invested. Germany concludes that the charges 
payable for using the wastewater plant are determined in accordance with the same 
principles for all potential users. However, Germany confirms at the same time that the 
financing of the waste water treatment plant by the municipality was subsidised from 
resources of the Joint Federal/Länder programme "Gemeinschaftsaufgabe" 
"Improvement of Regional Economic Structures" which took over 80% of the investment 
costs. It should be noted in this context that the Commission had established in 2003 (N 
644e/ 2002, approved by letter C(2003)1999 dated 9.7.2003))13 that public support from 

                                                 
∗  Business secret. 
12  Which are at this stage Propapier, the Canadian photovoltaic component supplier 5N PV and the energy 

provider EnBW (also linked to Propapier's investment, see recital 40 above). 
13  OJ C 197, 21.08.2003, p. 12. 
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the "Gemeinschaftsaufgabe" scheme for the financing of the construction of waste water 
treatment plants does not constitute state aid in the meaning of Article 107(1) TFEU for 
the waste water treatment plant. 

33. Germany claimed that the fees for Propapier are relatively high in comparison to the 
average prices other producers of corrugated case material have to pay in Germany. 
According to a study published by the association of German paper manufacturers 
("Verband Deutscher Papierfabriken") the average price would be between EUR 0.24 per 
cubic metre and EUR 1 per cubic metre. Germany concluded that the fee imposed on 
Propapier is equal to market prices. 

34. Moreover, the complainant argues that in comparison to an existing communal waste 
water treatment plant the new plant's tariffs are more advantageous for Propapier. It was 
claimed in particular that whereas the existing communal waste water treatment plant 
charges connection fees in addition to usage-bound charges, no connection fee would be 
levied from Propapier by the new plant. The complainant therefore wondered whether 
the tariffs for the use of the new plant cover the full costs of water sanitation including 
the remuneration of the connection costs. 

35. In this respect Germany responded that the nature and level of the charges are prescribed 
by law. According to the law the municipality may choose whether to charge connection 
fees or not.  The fees for the use of the new sewage plant are lower than the charges for 
the existing communal waste water treatment plant, because the new plant does not need 
to construct and to maintain an expensive system of sewers between the single users. 

36. Germany reminded that Propapier like all other current and future users would have to 
pay a fee of EUR 0.95 per cubic metre what makes an annual amount of more than Euro 
[3-5] million, while the construction costs amounted only to Euro 42 million. Germany 
also informed in its submission of 1 February 2010 that the waste water treatment plant 
started operations only as of 1 February 2010, and that the fee will, contrary to the initial 
calculations, eventually be set at 1.18 EUR per cubic meter for the period 1 January 2010 
to 31 December 2010. 

37. Germany concludes that Propapier does not benefit from aid in the form of a dedicated 
waste water treatment plant applying charges below market level. However, if the 
Commission should conclude in the presence of aid, this aid would constitute existing 
aid covered by the Commission decision on N 644e/2002.  

38. In its letter of 14 July 2010, the Commission had asked Germany to specify whether, 
should the Commission come to the preliminary conclusion that the fees to be paid by 
Propapier may contain State aid, Germany considered such aid to be existing or new aid. 

39. In its reply from 30 August 2010, Germany took the view that any such State aid would 
constitute existing aid. Germany takes the view that the Commission's decision of 9 July 
2003 in case N 644/E/2002 includes also indirect effects of the "Gemeinschaftsaufgabe" 
scheme. Germany relies in this respect on point 9 of the conclusions of AG Lenz in 
Ijssel-Vliet14, and argues that the indirect effects of the "Gemeinschaftsaufgabe" scheme, 
in particular the creation of jobs, are the main objective of the scheme. In addition, 

                                                 
14  Opinion of Mr Advocate General Lenz delivered on 23 May 1996 in Case C-311/94 IJssel-Vliet Combinatie 

BV v Minister van Economische Zaken ECR 1996, I-05023. 
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Germany argues that the legal basis for calculating the waste water fees was, already at 
the time of the decision in case N 644/E/2002, the applicable Kommunalabgabengesetz 
of the Land in which the waste water treatment was built. 

Allegations of the complainant and position of the German authorities regarding the 
Power Plant 

40. The complainant indicated, on the basis of newspaper articles, that Propapier reduced its 
original investment for which the Commission had approved regional investment aid by 
decision N 582/2007, from EUR 630 million to EUR 400 million, as the power plant, 
which initially was part of the notified project, will now be financed and operated 
separately by another investor, namely EnBW. EnBW will invest the necessary € 225 
million which might receive additional aid. The complainant stated that if this is the case, 
a new notification as to the regional investment aid for the construction of the paper plant 
must be required as a reduction of costs should lead to a reduction of the amount of aid 
to Propapier. Moreover, since the power plant apparently forms a single investment 
project with Propapier's investment, any aid to EnBW should also be notified and 
assessed. 

41. In this respect it should be pointed out that Germany informed the Commission of this 
change in the investment project on 22 December 2008 by means of a letter. In this letter 
Germany confirmed that despite the reduction of eligible costs, the initially approved aid 
intensity of 12.3% remains unchanged, and that thus the aid amount will be reduced 
accordingly. 

42. Moreover, Germany also confirmed by letter of 13 December 2009 that no aid will be 
granted to EnBW for the construction of the power plant. 

Allegations of the complainant and position of the German authorities regarding the 
other infrastructure projects 

43. The complainant also questioned whether the creation of a parking lot, the construction 
of a new road and the widening/deepening of the Oder-Spree-Canal are infrastructure 
measures dedicated to Propapier. In particular as regards the parking lot the complainant 
alleged that the parking lot with a size that would be large enough for 186 cars and 71 
trucks, will be adjacent to Propapier's property. 

44. Germany explained that the parking lot in question only comprises the space for 28 cars 
and 60 trucks. Furthermore, the lot is generally accessible and is at some distance from 
Propapier's site. It serves the purpose of optimising the logistics not only of the Oder-
Spree-Canal industrial area but also of the other inner-city commercial locations. The 
city plans to close parking lots for trucks in the centre in return. In particular, Germany 
claims that the tightening of rules on mandatory rest periods for truck drivers 
necessitated this investment. Propapier itself is constructing its own parking for a 
maximum volume of 183 cars and 27 trucks. This volume is large enough to cover the 
space necessary for the employees, suppliers, and visitors. 

45. According to Germany the new road is a public by-pass road, which connects the Oder-
Spree-Canal industrial area with the motorway B 112. The initial planning of this road 
goes back to the year 1993. The construction of the road is deemed to reduce the traffic 
and the air pollution in the centre of Eisenhüttenstadt. Up to now an average between 
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130 and 190 trucks per day has to cross the city centre when heading to the industrial 
area. Furthermore, the time necessary to reach Frankfurt (Oder) as nearest regional 
centre will be reduced by one third to less than 30 minutes. 

46. As regards the deepening work in the Oder-Spree-Canal, Germany states that the 
waterway belongs to the national waterway system. Widening and deepening measures 
referring to these waterways are implemented on a regular basis. This kind of 
maintenance measures are planned in the long term, too. Hence, according to Germany it 
can be excluded that these measures are related to the investment project of Propapier. 

Allegations of the complainant regarding the capacity of the Propapier paper mill 
47. Lastly, the complainant claims that the capacity of the paper mill is indicated wrongly in 

the approval decision N 582/07, as it amounts to a higher figure than 615,000 tons as 
indicated in the text of the decision, and since the decision was based on erroneous 
information, it has to be revoked. 

III. ASSESSMENT OF THE ALLEGED AID MEASURES AND 
COMPATIBILITY 

Existence of aid 
48. Article 107(1) TFEU lays down that any aid granted by a Member State or through State 

resources in any form whatsoever, which distorts or threatens to distort competition by 
favouring certain undertakings or the production of certain goods and affects trade 
between Member States is incompatible with the Internal Market. 

49. The alleged measures qualify as State aid if the following conditions are met: i) the aid 
has to be granted by an act of a Member State or out of State resources, ii) it has to 
confer an economic advantage to undertakings, iii) the advantage has to be selective, and 
iv) the measure distorts or threatens to distort competition and affect inter-state trade. 
The existence of State aid is established when the conditions laid down in Article 107(1) 
of the TFEU are satisfied on a cumulative basis. 

Waste Water Treatment Plant 

50. The Commission notes that with respect to the Waste Water Treatment Plant, it is 
necessary to distinguish between potential State aid to TVAZ for the construction of the 
Waste Water Treatment Plant and potential State aid to Propapier in the form of 
advantageous waste water treatment charges. 

 Construction of the Waste Water Treatment Plant 

51. Germany, in its submissions, has argued that any State aid to TVAZ constitutes no aid, 
or, in any event, should be treated as existing aid. 

52. In its judgement Italie/Commission,15 the Court held: 

                                                 
15  ECJ, 10 May 2005, Italy/Commission, Case C-400/99, ECR 2005, I-03657. 
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"53. The obligation to initiate, in certain circumstances, the procedure provided for in 
Article 88(2) EC, referred to in paragraph 46 of this judgment, does not prejudge the 
procedural framework within which that decision must be placed, that is to say either 
that of constant review of existing aid schemes, as provided for in the combined 
provisions of Article 88(1) and (2) EC, or that of examination of new aid, as provided 
for in the combined provisions of Article 88(3) and (2) EC. 

54. In view of the legal consequences of that choice of procedure when measures 
already implemented are at issue (see paragraphs 56 to 63 of the interlocutory 
judgment), the Commission cannot choose, by default, the second procedural framework 
where the Member State concerned alleges that the first framework should be applied. 
In such circumstances, the Commission must undertake an adequate examination of the 
question on the basis of the information already communicated to it by that stage by the 
Member State, even if the outcome of that examination is a non-definitive classification 
of the measures examined. 

55. As is the case when the question arises of the very existence of elements of aid, in the 
context of the principle of sincere cooperation between Member States and the 
institutions, as provided for in Article 10 EC and in order not to delay the procedure, it 
is the responsibility of the Member State which considers that the aid in question is 
existing aid to provide the Commission at the earliest stage possible with the 
information on which that position is based, as soon as the Commission draws its 
attention to the measures concerned. If that information enables it, for the purposes of a 
provisional assessment, to take the view that the measures at issue probably in fact 
constitute existing aid, the Commission must then deal with them within the procedural 
framework provided for in Article 88(1) and (2) EC. On the other hand, if the 
information provided by the Member State is not such as to justify that provisional 
conclusion or if the Member State provides no information on the matter, the 
Commission must deal with those measures within the procedural framework provided 
for in Article 88(3) and (2)." 

53. The Commission therefore has to decide at this stage of the procedure with regards to 
possible State aid to TVAZ whether such aid is to be considered as existing aid. 

54. The Commission notes that Germany has notified in 2002 a scheme for grants for the 
construction or extension of waste water treatment plants in the framework of the 
regional aid scheme "Gemeinschaftsaufgabe". 

55. The Commission concluded in 2003 in decision N 644e/2002 that this scheme did not 
constitute State aid to the operators of waste water treatment plants, if they were 
constituted in the form of a "Zweckverband" (a municipal association under public law 
for a special purpose). The Commission based this assessment on the fact that the 
"Zweckverband" was subject to oversight by the municipality, and that it was carrying 
out a public service. 

56. In the present case, TVAZ is a "Zweckverband" that benefits from this scheme, which 
has not been altered in this respect.  

57. Even if the scheme should have become in the meantime aid due to the evolution of the 
internal market, it would therefore be deemed existing aid pursuant to Article 1 b v of the 
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Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for 
the application of Article 93 of the EC Treaty16 (hereafter: the Procedural Regulation). 

Tariffs for the use of the Waste Water Treatment Plant 

New/existing aid 

58. Germany claims that any possible State aid to Propapier in the form of advantageous 
tariffs for waste water treatment constitutes existing aid pursuant to Article 1 b v of the 
Procedural Regulation, for the same reason as possible State aid to TVAZ constitutes 
existing aid. 

59. For the reasons set out in the previous section, the Commission has to decide at this stage 
of the procedure whether possible State aid to Propapier in the form of advantageous 
tariffs indeed is to be considered as existing aid. 

60. The Commission observes in this context, first of all, that the assessment on the presence 
of aid in case N 644e/2002 only covers possible State aid to the operator (Träger) of the 
waste water plant and to undertakings which carry out construction works. Possible State 
aid to users of the waste water plant is not covered by the assessment of the Commission. 

61. This is not surprising, as the scheme under assessment in this decision does not contain 
any binding rules on the tariffs which operators ("Träger") of waste water treatment 
plants can or have to charge to their users.  

62. Under German law, it is up to each Land to define in its regional legislation the 
principles to be applied for calculating user charges. The corresponding set of regional 
legislation was not part of the notification Germany submitted to the Commission for the 
scheme under assessment in decision N 644e/2002. Therefore, the Commission could not 
and did not assess possible State aid to users. 

63. For these reasons, possible State aid to Propapier in the form of advantageous tariffs for 
waste water treatment is not covered by the Commission decision in case N 644e/2002. 
If the Commission was to find that the charges set by TVAZ indeed constitute State aid, 
this State aid would constitute new aid. 

64. Therefore, the Commission needs to assess possible State aid to Propapier under the 
procedural framework provided for in Article 108(3) and (2) TFEU. 

65. With regards to the arguments presented by Germany (see detailed description above in 
point 39), the Commission considers that they do not call into question this assessment.  

• AG Lenz, in point 9 of his conclusions in Ijssel-Vliet, only points out that an aid scheme 
may constitute State aid not only to the direct beneficiaries, but also to indirect 
beneficiaries. He does not claim that any decision finding no aid with regards to direct 
beneficiaries automatically implies that any indirect aid is also authorized. 

• The fact that already at the time of the approval of the scheme, the 
Kommunalabgabengesetze of the Länder constituted the legal basis for calculating the fees 

                                                 
16  OJ L 83, 27.03.1999, p. 1. 
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is also without bearing on the character of the aid. What is essential is that Germany has 
not notified the Kommunalabgabengesetze as part of the aid measure, and has not brought 
their content and their role to the attention of the Commission, and that the decision 
N 644e/2002 does not mention, in its legal assessment, potential State aid which users 
receive through reduced waste water fees. It is constant jurisprudence that the 
Commission bases its decisions on the information available to the Commission when the 
decision was adopted17. When the Commission adopted its decision in case N 644E/2002, 
the text of the different Kommunalabgabengesetze had not been brought to its knowledge 
by Germany. Therefore, the decision in case N 644E/2002 cannot be seen as authorising 
implicitly a possible aid the legal basis of which would be the Kommunalabgabengesetze. 

Economic advantage 

66. The Commission first needs to assess whether the level at which the waste water 
treatment charges for Propapier are set provide an economic advantage to Propapier. 

67. The Court has consistently held that the concept of aid embraces not only positive 
benefits, such as subsidies, but also measures which, in various forms, mitigate the 
charges which are normally included in the budget of an undertaking and which, 
therefore, without being subsidies in the strict sense of the word, are similar in character 
and have the same effect.18 

68. Applied to the present case, the question therefore arises whether the level at which the 
waste water treatment charges for Propapier are set mitigates the charges which are 
normally included in the budget of an undertaking. In order to assess this, it is first of all 
necessary to establish which level of waster water treatment charges is normally included 
in the budget of an undertaking. Different possibilities exist in this regard: 

• The inclusion of the full cost for providing the waste water treatment; 

• The inclusion of the price a private investor operating the waste water treatment plant 
would have charged; 

• The inclusion of a benchmark price which can be typically observed in the Member 
State in question for waste water treatment 

Full cost 

69. The Commission takes at this stage the view that the polluter pays principle, laid down in 
Article 191 (2) TFEU, as interpreted by Article 9 of the EU Water Framework Directive, 
appears to militate in favour of the inclusion of full costs. This also appears to be the 
underlying logic of paragraph 6 (1) of the "Kommunalabgabengesetz" (Municipal 
Charges Act) of Brandenburg, which stipulates that for installations which benefit 
mainly individual persons or groups of persons, the charges shall, as a rule, cover the 
costs. 

                                                 
17  ECJ, 10 July 1986, Belgium/Commission, Case C-234/84, ECR 1986, p. I-2263, paragraph 16; ECJ, 26 

September 1996, France/Commission, Case C-241/94, ECR 1996, I-4551, paragraph 33; ECJ, 14 
September 2004, Spain / Commission, Case C-276/02, ECR 2004, I-8091, paragraph 31. 

18  ECJ 23 February 1961, De Gezamenlijke Steenkolenmijnen in Limburg/High Authority, Case C-30/59, p. 
3; ECJ, 1 December 1998, Ecotrade/AFS, Case C-200/97, ECR 1998, I-7907, paragraph 34; ECJ, 19 May 
1999, Italy/Commission, Case C-6/97, ECR 1999, I-02981, para 15. 
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70. Charges set at the level of full costs have also been considered to correspond to the costs 
normally included in the budget of an undertaking in two previous decisions of the 
Commission, namely InfraLeuna19 and Kimberly-Clark/Scott.20 

71. In this respect, the Commission also observes that German law does not seem to forbid 
Propapier to construct the plant by its own means and independently from the 
municipality, in which case it would have to bear all costs.21 

72. The Commission observes that the fees charged to Propapier of 0.95 EUR per cubic 
metre do not allow to cover the full cost, as Germany acknowledges that these fees only 
allow to cover 20% of imputed interest of capital expenditure. 

Private investor test 

73. The complainant argues that in order to establish the advantage, one should compare the 
level of the charges actually paid by Propapier to the level of the charges that a private 
investor, placed in the same situation as TVAZ, would have charged. 

74. The Commission observes that in Ryanair/Commission, the General Court held: 

"While it is clearly necessary, when the State acts as an undertaking operating as a 
private investor, to analyse its conduct by reference to the private investor principle, 
application of that principle must be excluded in the event that the State acts as a public 
authority. In the latter event, the conduct of the State can never be compared to that of 
an operator or private investor in a market economy."22 

75. It then went on to analyse whether a public authority, when making use of its regulatory 
powers to fix airport charges, acted as a private investor or as a public authority. It 
concluded in this regard: 

"The fixing of the amount of landing charges and the accompanying indemnity is an 
activity directly connected with the management of airport infrastructure, which is an 
economic activity (see, to that effect, Aéroports de Paris v Commission, paragraph 66 
supra, paragraphs 107 to 109, 121, 122 and 125).23 […] 

The mere fact that, in the present case, the Walloon Region has regulatory powers in 
relation to fixing airport charges does not mean that a scheme reducing those charges 
ought not to be examined by reference to the private investor principle, since such a 
scheme could have been put in place by a private operator."24 

 
                                                 
19  OJ L 260, 6.10.1999, p.1, in particular section II.4.4 and section IV.3.3.1. 
20  OJ L 12, 15.01.2002, p. 1, in particular point 196 and 201. 
21  See in this respect: Commission Decision State Aid – Germany - Aid C 4/04 (ex N 55/03) - Environmental 

aid in favour of Wagner GmbH, OJ C 87, 7.04.2004, p. 5; Commission Decision 2000/194/EC of 14 July 
1999 on Aid granted by Germany to Weida Leder GmbH (Weida), Thuringia (K(1999) 3441) (OJ L 61, 
8.03.2000, p. 4. 

22  ECJ, 17 December 2008, Ryanair/Commission, Case T-196/04, ECR 2008, II-3643, point 85. 
23  Ibidem, point 88. 
24  Ibidem, point 101. 
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76. The General Court bases its conclusion amongst others on the fact that the airport 
charges do not constitute taxes, but fees. The General Court also observes: 

"In addition, whether the conduct of an authority granting aid complies with national 
law is not a factor which should be taken into account in order to decide whether that 
authority acted in accordance with the private investor principle or granted an 
economic advantage in contravention of Article 87(1) EC."25 

77. The Commission notes, with regards to a possible application of that jurisprudence to the 
case at hand, that waste water treatment appears to constitute an economic activity, 
namely a service provided in return for the payment of a charge. This charge is qualified 
in the applicable rules of the "Kommunalabgabengesetz" (Municipal Charges Act) of the 
Land Brandenburg as a "Gebühr" (fee). 

78. At this stage, it would therefore appear that the private investor principle may be 
applicable to the present case. 

79. With respect to argument presented by Germany, according to which the private investor 
test is not applicable to the present case, because the market is not liberalized, the 
Commission observes that there appear to be some municipalities which have decided to 
put private operators in charge of running their waste water treatment plants. However 
the Commission admits that these private operators cannot set the prices for their 
services freely since they are bound by law, the "Kommunalabgabengesetz" (Municipal 
Charges Act) of the Land Brandenburg, which determines the maximum amount a user 
can be charged as equal to the cost. 

Benchmark price 

80. Germany suggests comparing the fee paid by Propapier to the average price observed in 
the sector. Citing a study which finds that the average price is between 0.24 and 1 EUR 
per cubic meter and that the price paid by Propapier is 0.95 EUR per cubic meter, and 
therefore at the upper limit, Germany suggests that Propapier pays a price comparable to 
the benchmark of the sector. 

81. Germany also claims that Propapier received the information, when it was contacting 
prospective sites for its plant in 2007, offers between 0.53 EUR per cubic meter and 0.61 
EUR per cubic meter for the location Spreetal/Schwarze Pumpe in Saxony. Finally, 
Germany cites the Commission decision in Lenzing Lyocell26, where the Commission 
accepted evidence submitted by Austria, showing that in the second half of the 1990s, 
0.5 EUR per cubic meter constituted the normal market price for waste water treatment. 

82. The Commission observes at this stage that the data provided by Germany does not 
allow assessing whether the sample includes only waste water treatment plants which 
charge full costs, or whether it also includes waste water treatment plants that grant 
advantageous tariffs comparable to the ones enjoyed by Propapier. With regards to data 
for Spreetal/Schwarze Pumpe, the Commission has the same observation. Finally, as 
regards the decision in Lenzing Lyocell, the Commission considers at this stage that it 

                                                 
25  Ibidem, point 98. 
26  OJ L 38, 8.02.2001, p. 33, point 41. 
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concerns a factual situation that pre-dates the present case by more than 10 years, and 
that it concerns a different Member State. 

83. The Commission also at this stage has doubts whether the use of such a benchmark can 
exclude the presence of aid. It would rather appear that different prices reflect different 
cost realities, and that a private investor would not accept the use of a benchmark price. 

Conclusion on the presence of an advantage 

84. For these reasons, the Commission has at this stage doubts as to whether the fees charged 
by TVAZ reflect the full costs and whether a private investor would have set the charges 
at the same level. With regards to the benchmark method suggested by Germany, it has 
doubts as to whether the data presented is not skewed. Even if it was to reflect full cost in 
other municipalities, the Commission at this stage doubts that this would allow excluding 
the presence of an advantage for Propapier, as different prices appear to reflect different 
local realities, which for a private investor would justify different price levels. 

Selectivity 

85. In accordance with Article 107 (1) of the TFEU it has to be assessed further whether 
Propapier has been selectively favoured by the measure. State aid must be selective and 
thus affect the balance between certain firms and their competitors.  

86. In case of infrastructure, selectivity is particularly evident where the construction of 
infrastructure qualifies as "dedicated infrastructure" for the sole or at least predominant 
benefit of one or few beneficiaries. 

87. In this context it has to be taken into account that besides Propapier, there are only two 
additional users of the plant, i.e. the Canadian photovoltaic component supplier 5N PV 
and the energy provider EnBW. Furthermore, it is not known how much of the capacity 
of the waste water treatment plant is actually allocated to these two customers. The waste 
water treatment needs of 5N PV could perhaps have been covered by the existing 
communal waste water treatment plant. In fact, on the basis of the available information 
at this stage of the procedure the Commission is not in a position to assess whether the 
construction of a new waste water treatment plant was necessary with regard to only 
these two undertakings. Furthermore, one of these two additional users, the power plant 
operated by EnBW, is directly involved in the Propapier project as it is operating the 
power plant providing the electricity supply for the production processes of the paper 
mill. 

88. Furthermore, if the actual share of Propapier amounts to 90 % of the sewage capacity as 
alleged by the complainant, it should be questioned whether this fact itself does not 
provide sufficient evidence that the plant actually is solely or at least predominantly  
dedicated to serve Propapier. Germany's argument in this respect that the construction of 
the waste water treatment plant will be used by additional users in the future has to be 
examined further. It should be taken into account how many investors at the utmost using 
how much capacity of the plant on average can be located in the Oder-Spree-Canal 
industrial area. In this regard Germany should provide more detailed information on the 
overall conception for the development of the industrial area and the remaining capacity 
of the waste water treatment plant to be allocated among the potential users. Germany 
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should also provide more information as regards the technical feasibility of the modular 
approach in building the treatment plant. 

89. Therefore, at this stage of the procedure it would appear to the Commission that the 
advantageous tariffs are selective within the meaning of Article 107(1) of the TFEU. 

State resources and imputability 

90. The charges to be paid for using the wastewater treatment plant are determined by the 
municipality, in accordance with paragraph 6 of the Kommunalabgabengesetz 
Brandenburg. Setting the rate of the fees at a price below full cost respectively below the 
level a private investor would have chosen therefore implies that the municipality 
foregoes revenues.  

91. Therefore, the measure would be granted by State or through State resources as 
determined by Article 107 (1) of the TFEU due to the fact the advantage granted to 
Propapier would respectively lower the income of the municipality. 

92. The setting of the rate of the fees at an advantageous level would also be imputable to the 
State, as it is the result of a public authority, ie the municipality of Eisenhüttenstadt. 

Distortion of competition and impact on trade 

93.  Furthermore, it should be taken into account that advantageous tariffs would also be 
liable to distort competition and affect trade between Member States since the paper 
industry is subject to an intense competition and trade at the EU level and an advantage 
granted to Propapier would have reduced the costs the competing undertaking would 
have to bear otherwise. 

Conclusion on the presence of aid  

94. For these reasons, the Commission cannot exclude that Propapier receives State aid in 
the form of advantageous tariffs for waste water treatment. 

Measure "Power Plant" 

95. The Commission considers that the fact that the investment into the construction of the 
power plant will be taken over by EnBW does not create additional aid in favour of 
Propapier in context of the power plant investment. It is correct that the construction of 
the power plant initially represented a part of the overall investment by Propapier as 
approved by Commission decision N 582/07, and that in the aftermath of the decision the 
investment project was modified in so far as the construction and operation of the power 
plant will be carried out by another investor, EnBW.  

96. The Commission notes that Germany confirmed by letter of 22 December 2008 that 
despite the reduction of eligible costs as a consequence of the modification of the project, 
the initially approved aid intensity of 12.3% remains unchanged, and that thus the aid 
amount will be reduced accordingly. The Commission notes further that Germany 
confirmed by letter of 13 December 2009 that the EnBW investment will not benefit of 
aid, and that the reduction of the investment cost to be born by Propapier is reflected in a 
pro rata reduction of the aid amount that is granted to Propapier since the approved aid 
intensity of 12.3% remains unchanged. The Commission considers this to be in line with 
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the flexibility clause laid down in paragraph 52 of the approval decision of 2 April 2008 
which states: "Germany confirmed that the indicated total amount of aid in discounted 
value of EUR 72 145 700 constitutes a cap which cannot be exceeded and that the 
maximum aid intensity to be approved (12.30%) will not be exceeded even if eligible 
costs in discounted value turn out to be lower than foreseen". 

97.  Therefore, the Commission concludes that the construction of the power plant does not 
involve new State aid within the meaning of Article 107(1) of the TFEU. 

Measure "Other infrastructure measures" 

98. According to the complainant, the creation of a parking lot adjacent to Propapier's 
property, the construction of a new road and the widening/deepening of the Oder-Spree-
Canal are infrastructure measures dedicated to Propapier. 

99.  In the course of the preliminary assessment it was established that the capacity of the 
parking lot does not correspond to allegation of the complainant, moreover, that it is not 
located in an immediate proximity to Propapier’s premises. In addition it was established 
that it is generally accessible and serves not only the Oder-Spree-Canal industrial area, 
but also other inner-city commercial locations, and that its capacity should enable the 
municipality to close down parking lots for trucks in the city centre. Besides, Propapier 
is constructing its own parking lot which would be accessible also to trucks. For these 
reasons, it seems that the construction of the parking lot does probably not confer a 
selective advantage to Propapier. 

100. With regards to the construction of the new road connecting the industrial are with the 
motorway B 112, the Commission notes that the construction of the road reduces the 
traffic and the air pollution in the centre of Eisenhüttenstadt enabling the trucks heading 
to the industrial area to avoid the city centre, and that it shortens the time needed to 
access the nearest regional centre. Therefore, it seems that the construction of the new 
road does probably not constitute a selective advantage for Propapier. 

101. As regards the widening and deepening work in the Oder-Spree-Canal, the Commission 
notes that this was not undertaken in order to provide a selective advantage to Propapier, 
but that it is part of the necessary regular maintenance of the waterway system. 
Therefore, it seems that the widening and deepening of the Oder-Spree-Canal does 
probably not constitute a selective advantage for Propapier. 

102. However, at this stage of the procedure the Commission considers that it cannot be 
entirely excluded that Propapier benefits from these infrastructure measures to a greater 
extend than other undertakings. 

103. Before taking a final view on the presence of aid with respect to these measures, the 
Commission would like to invite interested third parties to present their views. At the 
same time, it invites Germany to provide more information referring to the creation of 
the parking lot, the construction of the new road and the widening/deepening of the 
Oder-Spree-Canal during the formal investigation procedure. 
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Capacity of the Propapier paper mill 

104. By alleging that the capacity of the paper mill is indicated wrongly in the approval 
decision N 582/07 the complainant does not provide new facts but simply challenges the 
Commission's findings in the respective decision. 

105. In this respect it is recalled that this point was also raised by the complainant in the 
pending General Court case T-304/08 and it is covered extensively in the Commission's 
defence27. 

106. Therefore, this issue falls outside the scope of this decision. 

Conclusion as to the existence of (new) aid in favour of Propapier. 

107. In the light of the above, the Commission is therefore not in a position to exclude at this 
stage of its investigation without doubt that Propapier benefits from State aid in the 
meaning of Article 107(1) TFEU in the form of reduced charges for waste water 
treatment and in the form of the availability of parking, road, and canal infrastructures. 

108. With respect to alleged new aid in the context of the construction and operation of the 
power plant and with regards to the capacity of Propapier's paper mill, the Commission 
considers that the complainant has not provided any information that would indicate the 
presence of such new aid in the meaning of Article 107(1) TFEU. 

Legality of the aid measure 
109. According to Article 1(f) of the Procedural Regulation, new aid that was put into effect 

in contravention of Article 108(3) of TFEU is to be considered as unlawful aid. 

110. If the level of waste water treatment charges, the construction of the parking lot, the new 
road and/or the widening/deepening of the Oder-Spree-Canal should constitute new State 
aid within the meaning of Article 107(1) of the TFEU, the German authorities would not 
have respected their obligations under Article 108(3) of the TFEU by not notifying the 
planned aid measure before putting it into effect. In this case, the measures concerned 
would constitute unlawful aid within the meaning of Article 1 (f) of the above mentioned 
Council regulation. 

Compatibility of the alleged aid measures 
111. The alleged aid measures are carried out in an assisted region eligible for regional aid 

pursuant to Article 107(3)(a) TFEU, and are supposed to be closely linked to an 
investment project which benefits from regional aid; they would either form part of this 
investment project, and/or complement it by making certain services available below 
market price. The Commission thus finds that the appropriate legal basis for the 
assessment of their  compatibility with the internal market are  the Guidelines on 

                                                 
27  The defence argues that German authorities confirmed the capacity of 615,000 tonnes which is determined 

by the performance of the paper machine. In any event, the measure would be compatible even when 
assuming the higher capacity of 650,000 tonnes. 
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National Regional Aid for 2007-201328 (hereinafter RAG), notably the provisions of 
section 4.3 related to regional investment aid, and of section 5 on operating aid. 

112.  In fact, the application of the RAG could be based on the argument that the construction 
of the parking lot, the new road and the widening/deepening of the Oder-Spree-Canal 
could be regarded as accompanying measures. On the basis of the information available 
these measures might form a single investment project together with the initially 
approved investment into the paper mill by Propapier under N 582/2007 within the 
meaning of Point 60 of the RAG. 

113. The Commission approved already regional investment aid for Propapier. If Propapier 
was to receive additional investment aid for the setting up of its paper plant, the 
Commission would have to assess whether this new aid, in combination with the earlier 
investment aid, meets all the requirements of RAG. At this stage of its investigation, the 
Commission is unable to confirm that this combined aid package would meet all the 
standard compatibility criteria of the RAG, in particular regarding incentive effect, 
eligible costs, own contribution of the beneficiary, and the specific criteria applicable to 
large investment projects, in particular regarding the applicable maximum aid intensity 
after scaling down of the maximum aid intensity ceiling in line with paragraph 67 of the 
RAG, for a single investment project in the meaning of paragraph 60 of the RAG.  At 
this stage of its investigation, the Commission therefore has to raise doubts as to the 
compatibility of the alleged additional investment aid. 

114. Under the applicable rules of the RAG, aid beneficiaries who received investment aid, 
may benefit of additional operating aid. The compatibility of the operating aid has to be 
assessed independently of the compatibility of investment aid, on the basis of the criteria 
laid down in Section 5 of the RAG. If Propapier should benefit  from operating aid in 
form of reduced waste water treatment charges which do not reflect the market economy 
investor principle, this operating aid could at this stage of the investigation not be 
considered to be in conformity with the rules of the RAG, and the Commission's practise 
in approving operating aid: though the aid beneficiary is situated in a region which is 
eligible for operating aid (Article 107(3)(a)-region), other key compatibility criteria for 
the granting of operating aid are not met. There is no indication that the operating aid 
would be justified in terms of its contribution to regional development and its nature, or 
that its level is proportional to the handicaps it seeks to alleviate. In addition, the 
operating aid is neither temporary, nor reduced over time. The Commission therefore has 
to raise doubts as to the compatibility of any operating aid in the form of reduced charges 
with the internal market. 

Doubts and grounds for opening 
115. For the reasons set out above, the Commission, after a preliminary assessment of the 

measure, cannot entirely exclude that the tariffs for the use of the waste water treatment 
plant, the parking lot, the new road and the widening/deepening of the Oder-Spree-Canal 
grant an advantage to Propapier which could be considered as selective, i.e. that benefit 
conferred upon it to Propapier is predominant in comparison to other subjects. Thus the 
Commission has doubts whether the measures do not constitute State aid within the 
meaning of Article 107(1) of the TFEU. 

                                                 
28  OJ C 54, 4.03.2006, p. 13. 
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116. If the measures indeed constitute new State aid within the meaning of Article 107(1) of 
the TFEU, the Commission has doubts on the compatibility of the measures with the 
internal market as set by Article 107(3) of the TFEU. In this respect, the Commission is 
not in position to assess the measures at hand on the basis of respective provisions of the 
RAG for investment aid, and considers that the compatibility criteria for operating aid 
are not met. Doubts exist in particular with regard to the respect of the applicable aid 
intensity ceiling, and the incentive effect of the additional aid. The Commission also 
raises doubts as to the compatibility of possible operating aid since the advantages do not 
meet the applicable requirements: in particular the measures are neither temporary nor 
reduced over time, nor do thy seem to be targeted to compensating specific (unproven) 
handicaps of the region. 

117. In addition to these substantial considerations, the circumstances under which the 
preliminary examination was carried out should be considered29. In view of the 
complexity of the preliminary examination and its length, the Commission finds that for 
reasons of prudence, the formal investigation procedure should be initiated.30 

118. The Commission therefore requests the Member State and third parties to provide any 
available evidence which would allow the Commission to substantiate its assessment of 
the measures. 

IV.  DECISION 
119. In light of the foregoing considerations, the Commission, acting under the procedure laid 

down in Article 108(2) of the TFEU, requests Germany to submit its comments and to 
provide all such information as may help to assess the aid measure, within one month of 
the date of receipt of this letter. It requests your authorities to forward a copy of this 
letter to the potential recipient of the aid immediately. 

120. The Commission wishes to remind Germany that Article 108(3) of the TFEU has 
suspensory effect, and would draw your attention to Article 14 of Council Regulation 
(EC) No 659/1999, which provides that all unlawful aid may be recovered from the 
recipient. 

121. The Commission warns Germany that it will inform interested parties by publishing this 
letter and a meaningful summary of it in the Official Journal of the European Union. It 
will also inform interested parties in the EFTA countries which are signatories to the 
EEA Agreement, by publication of a notice in the EEA Supplement to the Official 
Journal of the European Union and will inform the EFTA Surveillance Authority by 
sending a copy of this letter. All such interested parties will be invited to submit their 
comments within one month of the date of such publication. 

                                                 
29  CFI, 10 February 2009, Deutsche Post AG and DHL International/Commission, Case T-388/03, ECR 2009, 

II-199, paragraphs 92 and 94; ECJ, 20 March 1984, GVL/Commission, Case 84/82, ECR 1984, 1451, 
paragraphs 15 and 17; CFI, 10 May 2000, SIC/Commission, Case T-46/97, ECR 2000, II-2125, 
paragraph 102; CFI, 15 March 2001, Prayon-Rupel/Commission, Case T-73/98, ECR 2001, II-867, 
paragraph 93. 

30  ECJ, 15 September 1998, Gestevisión Telecinco/Commission, Case T-95/96, ECR, II-3407, paragraph 80; 
ECJ, 12 December 2006, Asociación de Estaciones de Servicio de Madrid et Federación Catalana de 
Estaciones de Servicio/Commission, Case T-95/03, ECR 2003, II-4739 paragraph 124. 
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If this letter contains confidential information which should not be published, please inform 
the Commission within fifteen working days of the date of receipt. If the Commission does 
not receive a reasoned request by that deadline, you will be deemed to agree to publication of 
the full text of this letter. Your request specifying the relevant information should be sent by 
registered letter or fax to: 

 
European Commission 
Directorate-General for Competition 
State Aid Greffe 
B-1049 Brussels 
Fax (32-2) 296 12 42 

 
Yours faithfully, 

For the Commission 
 
 
 

Joaquin ALMUNIA 
Vice-President of the Commission 
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