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Dear Sir, 
 

1. PROCEDURE 

1. On 23 June 2010 the Dutch authorities notified the abovementioned measure to 
prolong the reduction in energy taxes for the glasshouse horticulture sector. 
Following information requests dated 6 August 2010 and 24 November 2010, the 
Dutch authorities provided additional information on 23 September 2010, 26 
November 2010, 10 and 17 December 2010. 

2. DESCRIPTION 

a. The measure 

2. The Dutch authorities notified, as a prolongation of an existing aid measure 
approved in decision N396/071, the intention to continue to grant a reduction in 
energy taxes for the glasshouse horticulture sector. At the same time, a cost 
equalisation system for the glasshouse horticulture sector will be introduced 
replacing the existing GLAMI covenants2. 

3. The Dutch authorities submitted that the primary objective of the energy tax is to 
raise public funds and secondary to contribute to reducing CO2 emissions and to 
promote energy savings as the tax is charged on the basis of the energy use. 

                                                           
1 Previously approved in decisions N589/B/98 and N656/2001. 
2 These covenants constituted an agreement between the Dutch authorities and the glasshouse horticulture 

industry aiming to improve energy efficiency by at least 65% in the period 1980- 2010. 



 2

According to the Dutch authorities, as from the introduction of the energy tax, the 
glasshouse horticulture sector was disproportionally severely affected by the tax. 
This situation has not changed subsequently. The Dutch authorities confirmed that 
the higher rates remain generally applicable to other undertakings that are liable to 
pay the energy tax3.  

The tax measure 

4. The glasshouse horticulture undertakings will receive by law an exemption from 
the energy tax per connection to natural gas used for heating to promote the 
growing process of horticulture products, according to objective criteria without 
any discretion for a competent authority. The Dutch authorities submitted that all 
beneficiaries pay at least the relevant minimum rate set out in the 'Energy Tax 
Directive'4 (hereafter: ETD), as detailed in the table below.  

Table 1: Energy tax rates natural gas (excl VAT) 

Natural gas 
(per m3) 

Regular rate Reduction Reduced rate Minimum rate 
Directive 2003/96/EC 

0-5000 m3 0,16290 0,14805 0,01485 0,0053 
5001-
170.000m3 

0,14110 0,11478 0,02362 0,0053 

170.001-
1.000.000m3 

0,03910 0,01933 0,01977 0,0053 

1.000.001-
10.000.000 

0,01240 0 0,01240 0,0053 

> 10.000.000 0,00820 0 0,00820 0,0053 

 Source: Dutch authorities 

5. The few undertakings in the glasshouse horticulture industry, at most 20, which do 
not have a connection to natural gas and instead use light/heavy oil, gas oil or 
liquefied petroleum gas, will receive a comparable reduction from excise duties. As of 
1 January 2010 light/heavy oil, gas oil or liquefied petroleum gas are no longer subject 
to an energy tax in the Netherlands, but only to excise duties which have 
subsequently been raised. Before that date, light/heavy oil, gas oil or liquefied 
petroleum gas were subject to excise duties and/or energy tax depending on its use. 
According to the Dutch authorities, the existence of both an energy tax and an 
excise duty on the same energy source, each having a different rate, gave rise to 
abuse. The energy tax is so to speak absorbed by the excise duties and the excise 
duties are increased by the energy tax rate. The Dutch authorities submitted that 
also these beneficiaries pay at least the relevant minimum rate set out in the 'Energy 
Tax Directive', as detailed in the table below.  

Table 2: Excise duties 2010 (excl VAT) 

 Regular rate 
heating 

Reduction Reduced 
rate 

Minimum 
tax level 

Light-heavy oil (halfzware olie) 253,1 155,04 97,97 0 
                                                           
3 The Dutch authorities indicated that the Commission is informed about exceptions, for instance in case 

N506/03 jo. N639/06. 
4 Directive 2003/96/EC 
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€/1000 litre (kerosene/petroleum) 
Gas oil €/1000 litre 253,1 155,04 97,97 21 
Liquified petroleumgas €/1000 
litre (vloeibaar gemaakt 
petroleum gas) 

154,12 131,90 22,22 0 

Source: Dutch authorities 

 

b. Beneficiaries, national legal basis, duration and budget 

Beneficiaries 

6. The beneficiaries of the measure are undertakings active in the glasshouse 
horticulture sector, i.e. producers paying energy tax on natural gas or mineral oil 
for warming the glasshouses to promote the growing process of horticulture 
products. 

National legal basis 

7. The national legal basis for the aid measure is Article 60(1) of the Environmental 
Law (Wet belastingen op Milieugrondslag) and Article 71(e) of the Law on Excise 
Duties (Wet op de Accijns). 

Duration and budget 

8. The aid measure is notified for the period from 1 January 2011 to 31 December 
2012. The total aid amount is estimated at EUR 200 million, equally spread over 
the two years. The Dutch authorities confirmed that the aid measure cannot be 
cumulated with other aid and confirmed to comply with the reporting obligations 
laid down in Regulation (EC) 794/20045. The Dutch authorities also submitted that 
the aid will not be put into effect before the Commission approves the measure. 

c. Energy Tax Directive 

9. The Dutch authorities submitted that the tax reductions are in line with Article 5 
and 17(1)a and 17(1)b of the ETD. The Dutch authorities will introduce as a 
countermeasure for the tax reduction a so called cost equalisation system 
(kostenvereveningssysteem) for the glasshouse horticulture sector replacing the 
GLAMI covenants. 

10. By law, a system will be introduced to promote the reduction of CO2 and the 
improvement of energy efficiency. This cost equalisation system sets a maximum 
annual threshold6 for the glasshouse horticulture sector. If this threshold is 
exceeded by the sector, a penalty will be charged to the undertakings subject to the 
cost equalisation system. The penalty will be calculated on the basis of the CO2 
price in the EU ETS system and allocated on the basis of the use of natural gas per 
undertaking. 

                                                           
5 OJ L 140, 30.04.2004, p1. 
6 The current threshold is set at 6,6 million tonne of CO2. 
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11. However, glasshouse horticulture undertakings falling under the EU ETS system 
are not subject to the cost equalisation system. As regards these undertakings, the 
Dutch authorities confirmed that the undertakings which are subject to the EU ETS 
system are energy intensive businesses as mentioned in Article 17(1)a of the ETD7.  

d. General Block Exemption Regulation 

12. The Dutch authorities consider the measure to fall under the General Block 
Exemption Regulation8 (hereafter: GBER). However, with reference to 
consideration (7) of the GBER, the Dutch authorities submitted that a Member 
State is free to notify a measure if even it may be covered by the GBER. The Dutch 
authorities explained that in view of the large number of potential beneficiaries a 
notification was submitted for legal certainty. According to the Dutch authorities 
the requirements of point 151, 152 and 153, in combination with point 57, of the 
Community Guidelines on State Aid for Environmental Protection9 (hereafter: 
EAG) are fulfilled. 

3. ASSESSMENT  

a. Existence of State aid  

13. A measure constitutes State aid under Article 107(1) of the TFEU if it fulfils four 
conditions. Firstly, the funding comes from the state or state resources. Secondly, 
the measure confers an advantage to certain undertakings or economic activities. 
Thirdly, the measure is selective. And fourthly, the measure distorts or threatens to 
distort competition in the internal market and affects trade between Member States.  

14. The aid from the Dutch authorities to the beneficiary fulfils all the conditions 
mentioned above and therefore constitutes State aid. The intended tax reduction 
results in a loss of tax revenue for the State and the measure is therefore financed 
from State resources. The measure exempts glass house horticulture undertakings 
from the full payment of the regular energy tax rate, thereby favouring certain 
undertakings which otherwise would have to pay the regular tax rate for their 
energy consumption. As the Dutch glass house horticulture undertakings are active 
in a highly competitive international market (flower, fruits and vegetables etc.) the 

                                                           
7 In this context the Dutch authorities, by way of example submitted that the energy part of the cost price is 

significant and about 20% to 25%. 
8  Commission Regulation (EC) No 800/2008 of 6 August 2008 on the application of Articles 87 and 88 

[now 107 and 108] of the Treaty declaring certain categories of aid compatible with the common 
market, OJ L 214/3, 9.8.2008 

GBER, consideration (7): State aid within the meaning of Article 87(1) of the Treaty not covered by this 
Regulation should remain subject to the notification requirement of Article 88(3) of the Treaty. This 
Regulation should be without prejudice to the possibility for Member States to notify aid the objectives 
of which correspond to objectives covered by this Regulation. Such aid will be assessed by the 
Commission in particular on the basis of the conditions set out in this Regulation and in accordance with 
the criteria laid down in specific guidelines or frameworks adopted by the Commission wherever the aid 
measure at stake falls within the scope of application of such specific instrument. 

9 OJ C 82 page 1, 1.4.2008. 
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aid could distort or threaten to distort competition and adversely affect trade 
between Member States10. 

b. Lawfulness of the aid 

15. The Dutch authorities confirmed to the Commission that the payment of the aid is 
subject to the approval by the European Commission. By notifying the measure 
before its implementation, the Dutch authorities have fulfilled their obligation 
according to Article 108(3) TFEU. Therefore the Commission considers that the 
Dutch authorities have fulfilled their obligation by notifying the aid measure before 
its implementation, in line with Article 108(3) of the TFEU. 

c. Compatibility of aid 

 Assessment under the Environmental Aid Guidelines 
 
16. According to recital (14) of the EAG11, the EAG will be applied when a Member 

State decides to notify a measure which could in principle have been exempted 
under the GBER. The notified measure concerns a reduction in energy tax and the 
EAG address reductions and exemptions from environmental taxes in particular in 
chapter 4. Therefore, the Commission will assess the compatibility of the measure 
with the internal market on the basis of the EAG and in particular of chapter 4 
thereof. 

17. According to point 151 of the EAG, aid in the form of reductions of or exemptions 
from environmental taxes will be considered compatible with the common market 
within the meaning of Article 87(3)(c) of the EC Treaty provided that it contributes 
at least indirectly to an improvement of the level of environmental protection and 
that the tax reductions and exemptions do not undermine the general objective 
pursued. 

18. The rationale of point 151 of the EAG concerns the fact that a proposed reduction 
from an environmental tax may make it feasible to adopt higher taxes or to 
maintain national environmental taxation for other undertakings and thereby has at 
least an indirect positive environmental effect12. In this respect, the Dutch 
authorities confirmed that the higher tax rate, i.e. the tax rate which is the starting 
point of the reduction, remains generally applicable to other companies which are 
subject to the energy tax. 

19. According to point 152 of the EAG, in order to be approved under Article 87 of the 
EC Treaty, reductions of or exemptions from harmonised taxes, in particular those 
harmonised through Directive 2003/96/EC, must be compatible with the relevant 

                                                           
10 The qualification of the tax reduction as State aid is in line with the previous decisions N396/07, 

N656/01 and N589/B/98. 
11 These Guidelines will be applied to all measures notified to the Commission (either because the measure 

is not covered by a block exemption regulation (hereafter ‘BER’) or a BER imposes an obligation to 
notify aid individually, or because the Member State concerned decides to notify a measure which 
could in principle have been exempted under a BER), as well as in the assessment of all non-notified 
aid after the publication of these Guidelines. 

12 See in this context also point 57 of the EAG, which states […] that this type of aid may be necessary 
to target negative externalities indirectly by facilitating the introduction or maintenance of relatively 
high national environmental taxation […]. 
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applicable Community legislation and comply with the limits and conditions set out 
therein. 

20. According to point 153 of the EAG, aid in the form of tax reductions and 
exemptions from harmonised environmental taxes is considered to be compatible 
with the common market within the meaning of Article 87(3)(c) of the EC Treaty for 
a period of 10 years provided the beneficiaries pay at least the Community 
minimum tax level set by the relevant applicable Directive13. 

21. The measure has been notified for a period of two years and consequently does not 
exceed the abovementioned ten year period. On the basis of the information 
available, it can be concluded that the conditions of points 151 – 153 of the EAG 
are fulfilled. 

Assessment under the Energy Taxation Directive 

22. According to Article 5, second indent of the ETD different rates of taxation may be 
applied depending on quantative consumption levels for electricity and energy 
products used for heating purposes, as long as it is provided that they respect the 
minimum levels of taxation prescribed by the ETD. According to Article 17.1 
Member States may introduce further tax differentiation for certain consumers and 
under certain conditions. 

23. The notified tax rate reduction is based on Article 17(1)a and Article 17(1)b of the 
ETD.  

24. As regards the glasshouse horticulture undertakings which are subject to EU ETS 
and not subject to the cost equalisation system, it was confirmed that these 
undertakings meet the definition of energy intensive businesses as defined by 
Article 17(1)a of the ETD. The condition of Article 17(1)(a) is therefore complied 
with. 

25. As regards the smaller glasshouse horticulture undertakings, the tax exemption is 
based on Article 17(1)(b) of the ETD that requires that agreements or arrangements 
are put in place that will lead to the achievement of environmental protection 
objectives or to improvement in energy efficiency. The Dutch authorities have 
introduced by law a cost equalisation system which establishes an annual maximum 
threshold of CO2 emissions for the glasshouse industry sector, including a penalty 
system when exceeded, which incentivizes investments to improve energy 
efficiency. The main change of the new system as opposed to the earlier GLAMI 
covenants is that the penalty, calculated on the basis of the CO2 price in the EU 
ETS system, will be allocated on the basis of the use of natural gas per individual 
undertaking. Therefore, the system shall be more effective in promoting the 
reduction of CO2 and improving of energy efficiency.. The Commission can 
conclude, on this basis, that the conditions of Article 17(1)(b) are complied with. 

26. Finally, the Dutch authorities submitted an overview of the reduced tax rates to be 
paid by the beneficiaries including the corresponding minimum tax rates stipulated 
in the ETD (see paragraph (4) and (5)). These figures confirm that the reduced tax 
rates are above these minimum tax rates set forth by the ETD. 

                                                           
13 See point (70)15 
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27. The Commission therefore finds that the tax reduction for horticulturists is in line 

with the requirements of the Energy Taxation Directive.  
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4. DECISION 

The Commission has accordingly decided not to raise objections to the notified measure, 
because the aid can be found compatible with the internal market in accordance with 
Article 107(3)(c) of the TFEU and article 61(3)(c) of the EEA Agreement, since it 
complies with the Environmental Aid Guidelines. 

If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site:  

http://ec.europa.eu/community_law/state_aids/state_aids_texts_nl.htm. 

Your request should be sent by registered letter or fax to:  

   European Commission 

   Directorate-General for Competition 

   Directorate for State Aid 

   State Aid Greffe 

   B-1049 Brussels 

   Fax No: (0032) 2-296.12.42 

 

        For the Commission 

 

 

 

        Joaquín ALUMNIA 

       Vice-President of the Commission 

 


