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Subject: State Aid/Poland 

- Aid No N 636/09 
- Aid in the forest sector – aid to Lasy Państwowe for retention projects 

 

Sir, 

The Commission wishes to inform Poland that, after examining the information supplied 
by your authorities on the aid referred to above, it has decided to raise no objections to 
the aid in question, as it is compatible with the Treaty on the functioning of the European 
Union (TFEU)1. 

The Commission has taken this decision on the basis of the following considerations: 

1. PROCEDURE 

(1) In accordance with Article 108(3), Poland notified this measure to the Commission 
by electronic mail of 16 November 2009. Additional information was sent by emails 
of 29 December 2009 and 2 February 2010 registered as received on the same days.  

2. DESCRIPTION OF THE AID SCHEME 

2.1. Budget 

(2) Project I "Increasing of the retention possibilities and preventing floods and drought 
in the forest ecosystems and lowlands": approximately PLN 160 million. 

                                                 

1 With effect from 1 December 2009, Articles 87 and 88 of the EC Treaty have become Articles 107 and 
108, respectively, of the TFEU. The two sets of provisions are, in substance, identical. For the purposes of 
this Decision, references to Articles 107 and 108 of the TFEU should be understood as references to 
Articles 87 and 88, respectively, of the EC Treaty where appropriate.   
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Project II "Preventing outflows of rain waters from mountain areas, improving water 
retention and maintaining streams and other infrastructure": approximately PLN 140 
million. 

Overall budget of the two projects: approximately PLN 300 million (approximately 
EUR 72.5 million2).  

2.2. Duration 

(3) Aid will be granted in the first or second quarter of 2010. It will be paid out in 
instalments in the period of 2010-2015. 

2.3. Beneficiary 

(4) National Forest Holding "State Forests" - Państwowe Gospodarstwo Leśne Lasy 
Państwowe ("hereinafter called "Lasy Państwowe").  

(5) Lasy Państwowe operates on the basis of Law on forests of 28.09.1991. It manages 
forests that are the property of the State Treasury. According to the information 
provided it manages an area of some 7.6 million hectares of forests out of a total of 9 
million hectares in Poland.   

(6) Amongst the main tasks of Lasy Państwowe figure: preservation and protection of 
forests and ecosystems, protection of soil and waters, continuous and balanced 
exploitation of forests (production of timber and other products) and sustainable 
management. 

2.4. Legal basis 

(7) Law of 6 December 2006 setting out the principles of growth policy (Ustawa z dnia 6 
grudnia 2006 r. o zasadach prowadzenia polityki rozwoju (tekst jednolity Dz. U. z 
2009 r. Nr 84, poz. 712)) 

2.5. Aid measures 

(8) Two projects are foreseen within the notification: "Increasing of the retention 
possibilities and preventing floods and drought in the forest ecosystems and 
lowlands" and "Preventing outflows of rain waters from mountain areas, improving 
water retention and maintaining streams and other infrastructure". These two projects 
are considered as individual projects as defined in article 28 of the law of 6 
December 2006 on the principles of development policy3.   

(9) The Polish authorities have provided assurances that all the measures included in the 
present notification exclude aid to forest-based industries or for commercially viable 
extraction of timber, transportation of timber or for the processing of wood or other 
forestry resources into products or for energy generation.  

                                                 

2 Currency exchange rate on 19.11.2009. 

3 Ustawa z dnia 6 grudnia 2006r. o zasadach prowadzenia polityki rozwoju. 
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(10) The Polish authorities have given assurances that measures contribute to 
maintaining, restoring or improving ecological, protective and recreational functions 
of forests, biodiversity and a healthy forest ecosystem. 

Project I: Increasing of the retention possibilities and preventing floods and drought in 
the forest ecosystems in lowlands 

(11) According to the information provided this action comprises maintaining and 
improvement of the soil quality in forests, notably by ensuring sufficient water 
retention and proper drainage. According to the Polish authorities the measures will 
not reduce biodiversity, cause nutrient leaching or adversely affect natural water 
ecosystems or water protection zones.  

(12) The Polish authorities explained that water resources in Poland are very low 
comparing to other countries (Poland is in 22nd position in Europe in respect of water 
resources per person). Observations in the past 50 years show that the risk of 
droughts and water shortages increases.  

(13) The action foresees retention of approximately 40 million m³ of water through the 
construction or modernisation of several thousands small retention facilities such as: 
small retention basins, dykes, culverts etc.  

(14) The project will contribute to retaining precipitation waters during spring months 
and preventing the runoff of waters from the forest areas, which will prevent floods 
and help to minimise the effect of droughts.  

(15) Additional effects of the project will be increase of biodiversity, prevention of the 
atrophy of moors and improvement of soil conditions in the forests.  

(16) The maximum aid intensity foreseen in Action I is 85%.  

Project II: Preventing outflows of rain waters from mountain areas, improving water 
retention and maintaining streams and other infrastructure 

(17) According to the information provided this action comprises maintaining and 
improvement of the soil quality in forests, notably by slowing down the outflow of 
waters from mountain areas trough increasing the retention capacities of groundwater 
basins. It will contribute to increasing soil humidity and limiting the results of runoff 
of rain waters and in consequence minimise the negative results of adverse weather 
events. According to the Polish authorities the measures will not reduce biodiversity, 
cause nutrient leaching or adversely affect natural water ecosystems or water 
protection zones. 

(18) Among the foreseen actions are: construction and modernisation of over 200 
small retention facilities, reconstruction of flood-plains, construction of concrete 
culverts, stone fords, securing of stream banks etc. The project will lead to the 
retention of 1 million m³ of water.  

(19) The maximum aid intensity foreseen in Action II is 85%. 

Preparation of information materials and public relations activities  

(20) Projects I and II will be complemented by public relations and promotional 
activities including: creation of sign posts, public relations activities (press 
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conferences, publications in the press concerning the projects), and publications such 
as catalogues, leaflets, creation of an internet site etc. The budget of these actions is 
estimated at 1 100 000 PLN. 

(21) The Polish authorities assured that the supported actions and materials will not 
contain references to named products or producers or promote domestic products.  

(22) The maximum aid intensity is 85%. 

 

2.6. Cumulation and overcompensation 

(23) The Polish authorities have confirmed that aid granted will not be cumulated with 
any other aid under local, regional, national or Community schemes for the same 
eligible costs.  

2.7. Incentive effect 

(24) According to the information provided by the Polish authorities, in the letter of 30 
March 2006, the General Direction of Lasy Państwowe submitted an application 
to the Ministry of Environment to include the notified projects ("Increasing of the 
retention possibilities and preventing floods and drought in the forest ecosystems 
and lowlands" and "Preventing outflows of rain waters from mountain areas, 
improving water retention and maintaining streams and other infrastructure") in 
the indicative list of individual projects of the Infrastructure and Environment 
Operational Programme within the framework of the 'Convergence' objective, co-
funded by the Cohesion Fund and the European Regional Development Fund 
(ERDF). 

(25) On 12 October 2007 both projects were included in the indicative list of 
individual projects4, which is a list of investment projects chosen for realisation 
within the Operational Programme Infrastructure and Environment.  Insertion of 
the project in the list constitutes a conditional declaration of its realisation and is 
linked to earmarking funds for the project in the budget of the relevant 
operational programme. The granting of aid is conditional to the proper 
preparation and submission of necessary documentation within the time limits 
(such as for instance a feasibility study and an environmental impact assessment). 
Individual projects included in the indicative list are of a strategic importance for 
the realisation of the operational programme.  

(26)  On 24 September 2008 pre-agreements were signed between the beneficiary and 
the competent authority for each project. The pre-agreements constitute a 
commitment of the beneficiary to prepare the project for realisation.    

(27) The Polish authorities assured that aid will be granted only after the approval of 
the aid by the Commission. 

 

                                                 

4 Communication of the Minister of Regional Development of 12.10.2007  
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3. ASSESSMENT UNDER COMPETITION RULES 

3.1. Presence of aid within the meaning of Article 107(1) of the TFEU 

(28) Under Article 107(1) of the TFEU, aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods, 
insofar as it affects trade between Member States, is incompatible with the 
internal market. 

(29) The aid at issue is financed out of the resources of the Cohesion Fund. It follows 
from the Court's case-law5 that State resources are not involved where the public 
authorities at no stage enjoy or acquire control over the funds which finance the 
economic advantage in issue. On the other hand, the Court has held that State 
resources need not necessarily come from the State budget. What matters is 
whether the State exercises direct or indirect control over the resources in 
question despite the fact that the funds did not come from the State budget. It 
follows from the Preussen Electra judgement6 that the simple passage of monies 
through a public body or fund is sufficient to transform them into State resources, 
even if the subsequent allocation of such monies has previously been fixed by 
statute7.  

(30) The advantages must not only be granted through State resources but also be 
attributable to the conduct of a Member State8. In the case at hand it can be 
concluded that funds originating from the Community budget later come under 
the control of the State or are at its disposal and the spending decisions about the 
ultimate destination of those funds are imputable to the State.  

(31) The financial framework of the Cohesion Fund (and other cohesion policy funds) 
as established by Regulation 1083/20069 is based on the allocation to each 
Member State of a global envelope, which represents each Member State's share 
of the total resources available for the Funds for 2007 to 2013 and capped by a 
maximum level of transfer from the Funds to each individual member State for 
the whole period. After this distribution the amounts represented by these shares 
can be considered to be at the disposal of the Member State and cannot be altered 
without their consent. Moreover, no direct transfer of Funds between the 
Community budget and the beneficiaries exists.10 In other worlds, the funds are 
under the control of the Member State at the moment of payment to final 
beneficiaries.  

                                                 

5 See Opinion of AG Jacobs in case C-482/99 France v Commission [2002] ECR I-4397, paragraphs 38-
42.   

6 Case C-379/98 [2001] ECR I-2099, paragraphs 59-61. 
7 See Commission decision of 24.01.2007 to open proceedings in case C 3/2007 (Regulated Electricity 

tariffs in Spain).  
8 See in particular case C-482/99 France v Commission [2002] ECR I-4397, paragraphs 50-56 and T-

351/02 Deutsche Bahn v Commission [2006] ECR [2006] II-01047 , paragraphs 101-104 
9 Council Regulation of 11 July 2006 laying down general provisions on the European Regional 

Development Fund, the European Social Fund and the Cohesion Fund and repealing 
Regulation (EC) No 1260/1999, OJL 210 of 31.07.2006. 

10 See Article 37(1)(g)(iii) of Regulation 1083/2006.  
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(32) As regards the "imputability" it has to be underlined that the activities of the Fund 
in the Member State take the form of operational programmes which are adopted 
by the Commission. Intervention under an operational programme is at the 
initiative of the Member State and its implementation is the responsibility of 
Member States. Since the Member State is responsible for implementing and 
managing the operational programme, including the selection of projects, the 
attribution of financial means to particular undertakings could be considered to be 
imputable to the Member State.  

(33) Therefore it can be concluded that the aid measure is funded through the State 
resources and is imputable to the State.  

(34) The measure confers an advantage on selected recipients as it favours an 
undertaking "Lasy Państwowe" which carries out an economic activity. Pursuant 
to the case law of the Court of Justice, aid to an undertaking is deemed to affect 
trade between Member States if that undertaking operates in a market open to 
intra-Community trade.11 The mere fact that the competitive position of an 
undertaking is strengthened compared with other competing undertakings, by 
giving it an economic benefit which it would not otherwise have received in the 
normal course of its business, points to a possible distortion of competition.12 The 
beneficiaries of the aid at issue operate in a highly competitive international 
market.13 The aid measure could therefore distort competition and affect trade 
between Member States and consequently constitutes aid pursuant to Article 
107(1) of the TFEU.  

3.2. Compatibility of aid pursuant to Article 107(3) of the TFEU 

(35) However, the prohibition of State aid in Article 107(1) is subject to certain 
exceptions.  

(36) Pursuant to Article 107(3)(c) of the TFEU, aid may be considered to be 
compatible with the internal market if it aims to facilitate the development of 
certain economic activities or of certain economic areas, where such aid does not 
adversely affect trading conditions to an extent contrary to the common interest.  

(37) For this derogation to be applicable, aid measures must fulfil the requirements of 
State aid legislation, in primis Commission Regulation (EC) 1857/2006 on the 
application of Articles 87 and 88 of the Treaty to State aid to small and medium-
sized enterprises active in the production of agricultural products and amending 
Regulation (EC) 70/200114. If Regulation 1857/2006 is not applicable (in the case 
at hand such aid is not foreseen in the Regulation), then assessment should be 
based on the Community guidelines for State aid in the agriculture and forestry 

                                                 

11 See, in particular, judgment of the Court of 13 July 1988, Case 102/87, French Republic v Commission 
of the European Communities, ECR 1988, p. 4067.  

12 Judgment of the Court of 17 September 1980, Case 730/79, Philip Morris Holland BV v Commission of  
the European Communities, ECR 1980, p. 2671. 

13 In 2007 Poland produced 35 653 000 m³ of roundwood and in 2005 exported 477 thousand tonnes of 
timber in the rough (intra Community) and imported 599 thousand tonnes (intra Community) (Source: 
EUROSTAT). 

14 OJ L 358, 16.12.2006 
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sector for 2007-2013 (hereinafter: the Guidelines)15 and/or any other relevant 
legislation. 

(38) Aid to the forestry sector has to be examined against the background of the 
Guidelines in particular their Chapter VII.  

(39) Pursuant to point 175 of the Guidelines, aid of up to 100% can be granted for 
measures directly contributing to maintaining or restoring ecological, protective 
and recreational functions of forests, biodiversity and a healthy forest ecosystem.  

(40) As described in paragraph 10 above, the Polish authorities have provided relevant 
information and given appropriate assurances in this respect. 

(41) The Polish authorities have confirmed that the measure exclude aid to forest 
based industries or for commercially viable extraction of timber, transportation of 
timber from the gathering place in the forest to the next destination  or for the 
processing of wood or other forestry resources into products or for energy 
generation (see paragraph 9 of the description).  

Project I: Increasing of the retention possibilities and preventing floods and drought in 
the forest ecosystems in lowlands 

Project II: Preventing outflows of rain waters from mountain areas, improving water 
retention and maintaining streams and other infrastructure 

 

(42) Pursuant to point 175 (b) of the Guidelines, aid can be granted for maintaining 
and improving the soil quality in forests and ensuring balanced and healthy tree 
growth. Measures may include soil improvement by fertilisation and other 
treatments, reducing excessive vegetation density and ensuring sufficient water 
retention and proper drainage. In case of the notified measure aid will be granted 
for measures aiming at ensuring sufficient water retention and proper drainage.  

(43) In line with the same point, the foreseen measures must not reduce biodiversity, 
cause nutrient leaching or adversely affect natural water ecosystems or water 
protection zones.  

(44) On the basis of the information provided (see paragraphs 11-15 and 17-18 of the 
description) the Commission considers that the measure fulfils the conditions of 
point 175 (b) of the Guidelines. The foreseen aid intensity, up to 85% of the 
eligible costs is in line with point 175.  

Preparation of information materials and public relations activities  

(45) In line with point 175(f) of the Guidelines, aid can be granted towards the costs of 
information materials and activities such as seminars, public relations events and 
information in the printed and electronic media, which disseminate general 
information concerning forests. The supported actions and materials may not 
contain references to named products or producers or promote domestic products.  

                                                 

15 OJ C 319,  27.12.2006 
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(46) As shown in paragraph 20 of the description, the measure includes creation of 
sign posts, public relations activities (press conferences, publications in the press 
concerning the projects), and publications such as catalogues, leaflets, creation of 
an internet site etc. The Polish authorities confirmed that there will be no 
reference to named products or producers or promotion of domestic products. Aid 
intensity is in line with point 175 of the Guidelines.  

Incentive effect 

(47) In line with point 16 of the Guidelines, individual aid outside any scheme shall 
only be granted in respect of activities undertaken or services received after an 
application has been submitted to the competent authority concerned and the 
application must have been accepted by the competent authority in a manner 
which obliges that authority to grant the aid, clearly indicating the amount of aid 
to be granted.  

(48) The notification concerns two separate individual aid projects: "Increasing of the 
retention possibilities and preventing floods and drought in the forest ecosystems 
and lowlands" and "Preventing outflows of rain waters from mountain areas, 
improving water retention and maintaining streams and other infrastructure". 

(49) From the information submitted by the Polish authorities results that an 
application to finance their projects was duly submitted by Lasy Państwowe (see 
paragraph 24 of the description) to the competent authority (Ministry of 
Environment). Both projects were consequently included in the list of individual 
projects. This fact constitutes an obligation for the authorities to grant aid if the 
beneficiary submits the necessary documentation (paragraph 25 of the 
description). Therefore if the beneficiary fulfils the formal requirements, the 
competent authority should not refuse granting aid if the Commission approves it 
as compatible aid (see paragraph 27 of the description).  

(50) The amount of aid was determined at the moment of inclusion of the projects in 
the indicative list and funds were earmarked for the project in the budget of the 
relevant operational programme. 

(51) In consequence the Commission can consider that the conditions of the incentive 
effect of the aid were met on 12 October 2007, the date of decision to include the 
projects in question in the indicative list.   

4. CONCLUSION 

(52) In view of the foregoing, the Commission has accordingly decided to consider the 
aid compatible with the internal market under Article 107(3)(c) of the TFEU. 

(53) If this letter contains confidential information that should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, 
you will be deemed to agree to disclosure to third parties and to the publication of 
the full text of this letter in the authentic language on the internet site:  

http://ec.europa.eu/community_law/state_aids/state_aids_texts_pl.htm 
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Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Agriculture and Rural Development 
Directorate M – Agricultural Legislation 
Unit M.2 - Competition 
Office: Loi 130 5/94A 
B-1049 Brussels 
 

 Fax No: 0032 2 29 67 672 

 
 
       Yours faithfully, 
       For the Commission 
 
 
 
 
 
       Dacian CIOLOS  
       Member of the Commission 
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