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Dear Sir,  

I. PROCEDURE  

1. By electronic notification registered on 11 November 2009 the Spanish authorities, 
in accordance with Article 108(3) of the Treaty on the Functioning of the European 
Union (hereafter "TFEU"), notified a project to grant ad hoc aid to Union Fenosa 
Distribución, S.A. ("Union Fenosa" hereinafter). 

2. By letter dated 4 January 2010, the Commission asked the Spanish authorities to 
provide further information in order to assess the scope of the measure with 
respects to its potential qualification as State aid and its compatibility with the 
common market. 

3. By letter registered on 1 February 2010, the Spanish authorities provided an answer 
to these questions 

4. On 4 March 2010, the Commission services held a teleconference with Spanish 
authorities' representatives. 

5. By letter dated 19 March 2010, the Commission requested additional information to 
which the Spanish authorities answered by letter registered on 23 April 2010 and 
by email on 18 May 2010. 



II. DESCRIPTION OF THE AID MEASURE  

A. Context of the measure 

6. The existence of overhead power lines in residential areas or near to them generates 
an increasing social preoccupation for its environmental, visual impacts as well as 
safety concerns. In this context, it is considered to affect the quality of life of the 
citizens. Furthermore, as a consequence of the pressure for development of 
residential areas, existing overhead power lines, covered with all the necessary 
authorizations at the moment when they were installed and still complying with the 
regulatory distances, are in some cases particularly close to residential 
environments.  

7. Although the primary objective of the measure is to address these latter issues, 
Union Fenosa is also taking this opportunity to improve the technical 
characteristics of its network, and consequently, to improve the quality of 
electricity supply. Thus, this initiative contributes to the regional development 
strategy that Galicia is carrying out, with particular reference to the improvement, 
enlargement and strengthening of the energy infrastructures, included within the 
Galician operational program ERDF 2007-2013, specifically in axis 4 on energy, 
priority 233 "Electricity", action 4.33.5 entitled "excavation, relocation and other 
adaptations of power lines". 

B. The selection procedure 

8. According to Decree 324/2009 of 11 June 2009, the Directorate General of 
Industry, Energy and Mines of the Economic and Industry Council of the Galician 
Government ("the Council" hereinafter) is responsible for executing the program 
improving the electricity infrastructures and the quality of electricity supply. In this 
context, in 2009, the Council invited the electricity distributors active in Galicia to 
present projects of excavating underground or relocating existing power lines in 
order to improve the safety, the quality of electricity supply but also to improve 
urban environment. Union Fenosa has been the only operator to answer. Union 
Fenosa's project consists in realizing 18 civil works located in 10 cities that 
included the modifications of these power lines in their programs. 

9. On 3 November 2009, the Council and Union Fenosa signed a collaboration 
agreement. This agreement is the subject of the present notification. The approval 
by the Commission of this measure constitutes a suspension condition for the 
agreement to enter into force (Article 12). 

C. The investment project realized by Union Fenosa 

10. All the existing overhead power lines which are subject of the project are covered 
with all the authorizations necessary at the moment when they were placed. In these 
circumstances, as stated in the Spanish legislation1, the public authority responsible 
for the project that results in the need to alter the electricity network has to assume 

                                                           
1  See Article 154 of Real decree 1955/2000 regulating the activity of transporting, distributing, 

commercializing and providing electrical energy and regulating procedures authorizing electrical 
installations, available on http://www.boe.es/aeboe/consultas/bases_datos/doc.php?id=BOE-A-2000-
24019 



all the cost of the modification as well as any damages incurred by the electricity 
distributor.  

11. In this context, given that the modification of the network derives from an initiative 
of the Spanish authorities and that the existing overhead power lines to be modified 
respect the legislation in force, the Spanish authorities should have assumed the 
entire cost of the modification. 

12. As regards the civil works expenses (i.e. excavation), the city council where the 
modification will take place will fully bear them.  Indeed, as confirmed by the 
Spanish authorities, each power line which has been excavated underground or 
relocated has been subject to an administrative act from city councils to modify 
them before the date of the Agreement. Given the above considerations, the 
Spanish authorities consider that this intervention does not contain any aid element. 

13. As regards the electricity infrastructure expenses (i.e. replacement and 
improvement costs), Union Fenosa will assume them despite the fact that the 
replacement cost should have been paid by the Spanish authorities (see points 10 
and 11 here above). As indicated by the Spanish authorities, the overall electricity 
infrastructure budget exceeds the replacement cost of the lines since the 
characteristics of certain lines have been improved. Nonetheless, since Union 
Fenosa is taking benefit of these works to improve the quality of the network and 
will carry out the electricity works, Union Fenosa will bear these expenses. 

14. The overall budget of the project amounts to 1 176 556 Euros which can be divided 
into civil works expenses (749 500 Euros) and electricity infrastructures expenses 
(427 055 Euros). 

D. The aid 

15. The legal basis of the notified measure is the "Collaboration agreement between 
the Economic and Industry Council of the Xunta de Galicia and Unión Fenosa 
Distribución, S.A. for excavating underground or for relocating existing overhead 
power lines" ("the Agreement" hereinafter) which has been signed on 3 November 
2009. 

16. The notified aid measure consists in a financial grant to Union Fenosa up to an 
amount of 128 116 Euros which corresponds to an intensity of 30% of the gross 
grant equivalent ("GGE") of the eligible costs expressed in nominal value. 

17. The eligible costs of the projects, which must have been incurred by Union Fenosa 
after the date of the agreement, are any costs or tangible investments related to the 
project, which improve the security and the quality of power supply. Eligible costs 
must be directly related to excavation underground or relocation of existing 
overhead power lines which are listed in the annex of the Agreement. Subsidized 
works must have taken place after the Agreement was signed, and have been 
achieved by 15 December 2009.  

18. The investment project will be carried out in Galicia, in a region eligible for 
regional aid pursuant to Article 107(3)(a) TFEU. 

19. The aid is conditioned by the obligation of the maintenance of the investment for a 
minimum period of 5 years after its completion. Electricity equipment installed has 
to be new. 



20. In the case at hand, the beneficiary has not received nor applied for any additional 
aid measures. In the event that it would have been granted other aids, the Spanish 
authorities would have adapted the amount granted in order not to exceed the 
maximum aid ceiling as required in point 90 of the Guidelines on national regional 
aid for 2007-20132 ("the RAG" hereinafter). 

21. The Spanish authorities and Union Fenosa declared that the beneficiary does not 
constitute a firm in difficulty within the meaning of the Community guidelines on 
State aid for rescuing and restructuring firms in difficulty3. 

E. The Spanish authorities position 

22. The Spanish authorities consider that the notified measure is in line with the 
requirements of the Guidelines on national regional aid for 2007-20134 ("the RAG" 
hereinafter), and therefore the aid would be compatible with the internal market. 

23. The Spanish authorities justify the fact that the public authority responsible for the 
project that results in the need to alter a network has to assume all the cost of the 
modification (See point 10 here above) is not exclusive to the electricity sector but 
applies in other sectors where such situations may arise (administrative acts 
requiring modification of gas/petrol conduit networks). Indeed, in the case at hand, 
the application of Article 154 of Real decree 1955/2000 regulating the activity of 
transporting, distributing, commercializing and providing electrical energy and 
regulating procedures authorizing electrical installations5 entitle Union Fenosa to be 
compensated for the costs incurred as a consequence of the decision of the 
municipalities. Moreover, the Spanish authorities point out that similar measure 
also apply in the gas sector. They expressly refer to Article 106(2) of Royal decree 
1434/20020 regulating the activity of transporting, distributing, commercializing 
and providing electrical energy and regulating procedures authorizing gas 
installations6. 

24. Finally, the Spanish authorities explain that this compensation is analogous to the 
State liability (i.e. "responsabilidad patrimonial") of the public administration, 
which results in a general obligation7 to compensate damages caused by 
administrative action, even in the absence of fault.   

III. ASSESSMENT 

III.1. Existence of state aid  

25. Article 107(1) TFEU provides that “any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain goods, 

                                                           
2  OJ C 54, 4.3.2006, p. 13–44 
3  OJ C 244, 1.10.2004, p. 2 
4  OJ C 54, 4.3.2006, p. 13–44 
5  See footnote 1 here above 
6  available at http://www.boe.es/boe/dias/2002/12/31/pdfs/A46346-46384.pdf 
7  See Article 106 of the Spanish Constitution and Title X of Ley 30/1992, of 26 November 1992 and 

Royal Decree 429/1993 of 26 March 1993, available on http://www.boe.es/ 



shall, in so far as it affects trade between Member States, be incompatible with the 
internal market”.  

26. As regards the replacement costs assumed by the Spanish authorities (see point 9 to 
13 here above), the Commission has verified whether the application of Article 154 
of Real decree 1955/2000 as regards the civil works could constitute aid. First of 
all, as regards the general context, the Commission cannot deny that Article 154 of 
Real decree 1955/2000 present similarities with Article 106(2) of the Spanish 
constitution, and may be seen as an extension of this general measure to the sector 
of electricity.  Additionally, the Commission notes that the right of way granted to 
install power lines, which are considered as being in the public interest8, are 
protected not only from the action of the State, but also from the action of 
individuals9. Finally, the Commission notes that all the objective conditions to be 
fulfilled to claim the benefit of Article 154 of Real decree 1955/2000 have been 
fulfilled: firstly, it exists administrative acts triggering the obligation for Union 
Fenosa to carry out the works; Secondly, all the existing overhead power lines were 
in conformity with the law in force when these acts were adopted. Therefore, in the 
light of the above considerations, that the Commission consider that the notified 
measure does not entail a selective advantage to the company as regards the 
compensation for damage resulting from the administrative acts obliging Union 
Fenosa to carry out the works and does, therefore not confer an economic 
advantage. Therefore, the Commission concludes that, in the case at hand, the fact 
that the Spanish authorities assume the replacement costs, corresponding to the 
civil works expenses and the electricity infrastructure expenses that would have 
been necessary to replace the lines does not constitute State aid in the meaning of 
Article 107(1) TFEU.  

27. As regards the coverage of expenses corresponding to technical improvement of the 
electricity network assumed by the Spanish authorities (see point 13 here above), 
the Commission considers that it confers a selective advantage to the beneficiary as 
it exceeds the compensation for sole replacement. Indeed, the expenses are not 
limited to replacement costs but include costs related to the improvement of the 
electricity network that the beneficiary would normally have to bear.   

28. In addition, the measure is financed directly from the budget of the Spanish 
authorities. The beneficiary being active on the energy market in which trade 
between Member States exists, the measure strengthens the position of the 
beneficiary and distorts or threatens to distort competition. 

29. Consequently, the notified measure contains elements of State aid in the meaning of 
Art. 107(1) TFEU. 

III.2. Legality of the aid measure 

30. By notifying the aid project before putting it into effect and by introducing a 
condition that the award of the notified aid is subject to the Commission approval, 
the Spanish authorities respected their obligations under Article 108(3) TFEU. 

                                                           
8  See chapter V of the Real Decree 1955/2000 cited in footnote 1 here above. 
9  See Article 153 of Real Decree 1955/2000, cited in footnote 1 here above. 



III.3. Compatibility  

31.  The aid aims at promoting regional development, and accordingly, has been 
assessed under the RAG. In its assessment, the Commission has taken note of the 
following points:  

a. Galicia where the project will be carried out is entirely eligible under Article 
107(3) (a) of TFEU, with a standard regional aid ceiling of 30% GGE.  

b. The notified aid intensity of 30% GGE corresponds to the applicable regional 
aid ceiling of 30% GGE. The Spanish authorities controlled that the beneficiary 
has not received or applied for any other aid measure. Hence, the applicable 
regional aid ceiling cannot be exceeded in case of combination of this ad hoc 
aid with aid from other sources and therefore respects point 90 of the RAG. 

c. In general, the Commission prevents ad hoc aid being granted under the 
consideration of regional aid (cf. point 10 of the RAG). However, the project 
was chosen after a call for expression of interest to which only the beneficiary 
replied. The project will have a very positive impact on the region of Galicia by 
improving the security and quality of power supply but also by providing a 
social benefit. This measure will also contribute to increase the supply capacity 
to meet the industry, what is of crucial importance for the development of the 
regional economy. Moreover,  this measure being carried out in the framework 
of a regional strategy to improve, enlarge and strengthen of the energy 
infrastructures, included within the Galician operational program ERDF 2007-
2013 (see point 7 here above), it clearly contributes towards a coherent regional 
development strategy. Finally, considering the limited amount of aid granted for 
the notified investment, the impact of the project in terms of increased 
transmission capacity in the internal market will be negligible given that the 
project focuses on the improvement in the quality of electrical supply in a 
region where the standard of living is abnormally low. Therefore, the notified 
aid should not result in an unacceptable distortion of competition (cf. point 10 
of the RAG). 

d. The application for aid had been submitted by the beneficiary before the start of 
works on the project and the authority granting signed the Agreement to award 
the aid also before the start of the works (cf. point 38 of the RAG).  

e. The aid measure concerns eligible costs linked to the initial investment project 
as defined by point 34 of the RAG which is carried out by the beneficiary. This 
conclusion is in line with Commission practise10, since the aid corresponds to 
support provided by the Spanish authorities to improve significantly existing 
power lines (see point 7) above the legal requirements. Hence, this project is in 
line with the provisions of points 34, 36 and 56 of the Regional aid guidelines 
2007-2013. 

f. Investment aid is conditioned by the obligation of the maintenance of the 
investment for a minimum period of 5 years after its completion (cf. point 40 of 
the RAG) and the eligible expenses comply with the definition of initial 
investment as laid down in point 34 of the RAG. 

g. The eligible expenditure concerns materials and equipment within the scope of 
section 4.2 of the RAG.  

                                                           
10  See case N463/2009, Plan of improvement of the gas distribution network in Galicia - OJ C 74, 

24.03.2010, p.2 and case N676/2009, Improvement of the quality of electricity provision in Murcia, 
OJ C 125, 13.05.2010, p. 2  

http://prodmx/isisweb/query_case/index.cfm?fuseaction=dsp_view&key_value=124390&query_case_key_value=124390&casefromproc=1
http://prodmx/isisweb/query_case/index.cfm?fuseaction=dsp_view&key_value=125773&query_case_key_value=125773&casefromproc=1
http://prodmx/isisweb/query_case/index.cfm?fuseaction=dsp_view&key_value=125773&query_case_key_value=125773&casefromproc=1


h. The condition on the incentive effect as laid down in point 38 of the RAG is 
respected. 

i. The aid beneficiary’s own contribution to the financing of the aided investment 
is at least 25%. 

j. The beneficiary is not a company in difficulty. 

III.4. Conclusion  

32. On the basis of the foregoing assessment, the Commission considers that the 
notified measure covering replacement costs does not constitute aid and that the 
notified aid of  
Euro 128 116 in nominal value in favour of Union Fenosa to be compatible with the 
internal market in application of Article 107(3) (a) of the TFEU.  

IV. DECISION  

33. The Commission has accordingly decided to consider that the notified measure 
covering replacement costs does not constitute aid. The aid measure covering costs 
for technical improvement of the electricity network is compatible with the TFEU. 

If this letter contains confidential information, which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt.  
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site: 
http://ec.europa.eu/community_law/state_aids/state_aids_texts_es.htm 

Your request should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Registry 
B-1049 Brussels 
Fax No: 32 2 296 12 42 

 
Yours faithfully, 

For the Commission 
 

Joaquìn ALMUNIA 
Vice-President 
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