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Subject:  State Aid C 15/2009 (ex N 196/2009) – Germany 
Hypo Real Estate 

Sir, 

The Commission wishes to inform Germany that, having examined the information 
supplied by your authorities on the measure referred to above, it has decided to initiate 
the procedure laid down in Article 88(2) of the EC Treaty. 

1. PROCEDURE  

(1) On 2 October 2008 the European Commission authorised State aid to Hypo 
Real Estate Holding AG in form of a State guarantee of EUR 35 billion1. The 
Commission declared the measure compatible with the common market as 
rescue aid and authorised it in conformity with the Community guidelines on 
State aid for rescuing and restructuring firms in difficulty (hereinafter "the 
rescue and restructuring aid Guidelines"2) on the basis of Article 87(3)(c) EC 
for six months or until the submission of a credible and substantiated 
restructuring plan for the bank. 

                                                 
1  Commission decision of 2.10.2008, OJ C 293, 15.11.2008, p. 1. 

2  OJ C 244, 1.10.2004, p.2. 
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(2) On 20 March 2009, in a meeting between representatives of the Commission, 
Germany and Hypo Real Estate (HRE), HRE provided background information 
on the restructuring. On 26 March 2009, the Commission submitted questions to 
Germany.  

(3) On 1 April 2009, Germany notified a restructuring plan for HRE. On 3 April 
2009 a teleconference between representatives of the Commission and of 
Germany took place. On 9 April 2009, Germany provided additional 
information. 

(4) By letter dated 17 April 2009 Germany supplemented its notification of 1 April 
2009 and notified additional measures in favour of HRE consisting of a 
prolongation of State guarantees of an amount of EUR 52 billion and a purchase 
of 20 million shares in HRE for a price of EUR 60 million payable to HRE.  

(5) On 7 May 2009 the Commission decided to initiate the procedure laid down in 
Article 88(2) of the EC Treaty in respect of the relevant measures for Hypo Real 
Estate. After sending this decision to the German authorities, the German 
authorities requested to amend the decision as some parts of the decision were 
incorrect and not up to date. 

(6) In order to rectify this, the decision was changed. This decision thus replaces 
and annuls the decision of 7 May 2009 (C(2009) 3712). 

2. DESCRIPTION  

2.1. The beneficiary 

(7) In October 2003 HRE was established as a spin-off of parts of the commercial 
real estate financing of the HVB Group. In 2007, HRE took over Dublin-based 
DEPFA Bank plc and extended its business to public sector and infrastructure 
finance.  

(8) HRE currently inter alia consists of the following main companies: Hypo Real 
Estate Holding AG, Hypo Real Estate Bank AG, DEPFA Bank plc and DEPFA 
Deutsche Pfandbriefbank AG.  

(9) HRE has its headquarters in Munich, Germany. Currently the business of HRE 
is structured in 3 fields: "Commercial Real Estate", "Public Sector & 
Infrastructure Finance", and "Capital Markets & Asset Management". It is 
active in Europe, Asia, North America and South America. HRE is one of the 
largest issuers of covered bonds (Pfandbriefe3). 

                                                 
3  Pfandbriefe are a type of covered bonds. The Pfandbrief has two kinds of securitization. In 

addition to a liability taken over by the bank itself it is collateralized by specific assets such as 
property mortgages or public sector loans as laid down in the German Pfandbrief Act 
("Pfandbriefgesetz").   
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(10) In the field of "Commercial Real Estate" HRE offers financing for professional 
investors, building societies, developers and real estate funds. HRE finances 
asset deals for property portfolios which are used for commercial or residential 
purposes.  It also finances takeovers of companies focusing on real estate. In 
addition, HRE offers structured financing for public-to-private takeovers and 
sale-and-lease-back transactions.  

(11) In the field of "Public Sector & Infrastructure Finance" HRE covers the 
financing needs of the public sector and addresses customers at all State levels: 
financing of budgets, financing of public infrastructure projects, consultancy in 
the rating process, consultancy in privatization of public services, consultancy in 
the debt structuring, support in placing bonds and support in granting credit 
lines.  

(12) In the field of "Capital Markets & Asset Management" HRE operates capital 
markets activities, in particular for the management of market value risks, 
interest risks, currency risks, credit risks and political risks. In this context HRE 
essentially offers products in order to extend the core business in the business 
fields "Commercial Real Estate" and "Public Sector & Infrastructure Finance".   

(13) As of September 2008 the HRE had nearly 1 900 employees and a balance sheet 
total of EUR 392.5 billion. It made losses of EUR 2.9 billion in the first nine 
months of 2008 compared to profits of EUR 0.5 billion for the total year 2007. 
On 22 December 2008, shares of HRE were delisted from the DAX and started 
trading in the MDAX.  

2.2. The events leading up to granting of the measure  

(14) At the end of September 2008, HRE faced a liquidity shortage which would 
have put the bank into insolvency. HRE was not able to obtain short-term 
financing because the interbank lending markets were drying up in the aftermath 
of the Lehman Brothers bankruptcy. 

(15) Unlike other bank cases, the problems of HRE do not directly result from 
participation in the US market for subprime mortgages, but from the activities 
of DEPFA Bank plc. DEPFA Bank plc is mainly engaged in the State financing 
business through short term wholesale financing. Thus, low risk premiums are 
characteristic for this business. Credits which are often long term were 
refinanced via short term or medium term lines ("term transformation"). 

(16) As the interbank market, which was used by banks for short term financing, 
dried up in the course of the financial crisis DEPFA Bank plc could not obtain 
refinancing in the short term wholesale markets. So HRE had to ensure the 
refinancing of the short term liquidity need of DEFPA Bank plc. However the 
volume of the credit lines which became due on 30 September 2008 was too big 
to be supported by HRE.  
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2.3.  The financial measures 

(17) In this context Germany provided a EUR 35 billion State guarantee to bridge the 
refinancing needs of HRE.  

(18) The State guarantee was provided for a liquidity line amounting to EUR 20 
billion provided by Deutsche Bundesbank to HRE and for Guaranteed Notes 
issued by HRE amounting to EUR 15 billion which were taken up by a 
consortium of several German financial institutions 
("Inhaberschuldverschreibung").  

(19) The State guarantee initially had a duration until 31 March 2009. In March 2009 
the maturity of the State guarantee was prolonged until 31 December 2009. The 
part of the State guarantee covering a liquidity line by Deutsche Bundesbank 
was transformed into a State guarantee for bonds issued by HRE Bank 
("Inhaberschuldverschreibung"). The State guarantee can be used by HRE on a 
revolving basis.4 

(20) HRE pays a guarantee premium to the State for the EUR 35 billion guarantee 
consisting of a basic premium and a performance related premium. The basic 
premium consists of 1% p.a. on the "First-Loss-Guarantee-Amount" and  of 
0.5% p.a. on the "Second-Loss-Guarantee-Amount"5. The performance related 
premium consists of 1.25% p.a. on the "First-Loss-Guarantee-Amount" and of 
0.25% p.a. on the "Second-Loss-Guarantee-Amount".  

(21) The EUR 35 billion State guarantee is secured as follows:  

─  A consortium consisting of several private German financial institutions 
provides Germany a guarantee for 60% of up to EUR 14.2 billion losses (i.e. 
a maximum of EUR 8.5 billion). 

─  The HRE Holding has pledged its shares in its subsidiaries Hypo Real Estate 
Bank AG, DEPFA Deutsche Pfandbriefbank AG and DEPFA Bank plc. 
HRE Holding had also pledged its shares in its subsidiary DEPFA First 
Albany, which was however sold in the meantime. 

─  HRE has pledged assets at a nominal value of up to EUR 60.1 billion.  

(22) In addition to the financing covered by the EUR 35 billion , on 19 November 
2008 HRE issued Secured Notes of an amount of EUR 15 billion not covered by 
any State guarantee but solely collateralized by assets of HRE ("besicherte 
Bankschuldverschreibung"). These Secured Notes were taken up by a 
consortium of private German financial institutions. It thus is a fully private 

                                                 
4  The guarantee is for bonds which have a duration of 3 months. After the expiry of the 3 months the 

same guarantee will be reused for a bond again, whereas the conditions and the maximum amount 
of the guarantee remain identic. 

5  First-Loss-Guarantee-Amount: Difference between the guarantee nominal amount (maximum of 
EUR 35 billion) and the Second-Loss-Guarantee-Amount (part of the guarantee nominal amount 
which exceeds EUR 14.2 billion). 
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measure. The Secured Notes had an initial duration until 31 March 2009 but in 
the meantime they were prolonged until the end of 2009.   

(23) The above presented financing soon proved to be insufficient to ensure the 
financing of HRE. Between November 2008 and February 2009 HRE therefore 
also received additional guarantees of a total amount of EUR 52 billion from the 
Financial Market Stabilization Fund (SoFFin) on the basis of the approved 
German banking rescue scheme6. HRE could use these guarantees to cover 
bonds. The State guarantees had a duration until mid-April 2009 and mid-June 
2009. 

(24) On 9 April 2009 SoFFin prolonged the guarantees so that they now mature on 
19 August 2009. Having been provided between November 2008 and February 
2009, the guarantees have currently a period of less than 1 year. HRE pays a 
guarantee fee of 0.5% for the parts of the guarantee used to cover bonds and a 
fee ("Bereitstellungsprovision") of 0.1% not used yet to cover newly issued 
bonds. Germany notified this prolongation to the Commission on 17 April 2009.  

(25) On 30 March 2009 SoFFin acquired 20 million new shares of HRE for a price 
of EUR 60 million payable to HRE, which is equivalent to 8.65% stake in HRE. 
The price paid per share was EUR 3, which is the nominal value of the share. 
Germany notified the acquisition of the shares to the Commission on 17 April 
2009.   

(26) In addition […]∗ also plans to inject […] capital […] to strengthen the capital 
basis of HRE. However this has not been formally notified yet. 

2.4.  Envisaged government takeover of HRE and recapitalisation 

(27) Germany considers HRE to be a bank with systemic relevance whose 
insolvency would threaten the stability of the German banking system. Germany 
considers that despite the above measures HRE will still encounter refinancing 
difficulties on the market and will have insufficient regulatory capital, its capital 
ratio having fallen at below 4%.  

(28) Therefore, in order to prevent insolvency, Germany envisages taking over 100% 
of the shares of HRE to stabilize the bank. To this end, Germany has passed a 
law at the beginning of April 2009 giving Germany the possibility, after an 
unsuccessful attempt to acquire the shares, to expropriate the existing 
shareholders of HRE. The takeover is planned to be finalized in the weeks to 
come.  

                                                 
6  Commission decision of 27 October 2008; N 512/2008 Rettungspaket für Kreditinstitute in 

Deutschland replaced by Commission decision of 12 December 2008; N 625/2008 Rettungspaket 
für Finanzistitute in Deutschland. 

∗  Confidential information. 
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2.5.  The restructuring plan 

(29) The restructuring plan is based on certain assumptions, in particular regarding 
the potential participation of Germany in the capital of HRE (100% ownership 
of Germany in HRE, capital injection of EUR 10 billion7).  

(30) According to the plan the restructuring measures stretch until […]. The core 
objective of the restructuring plan is to reduce the dependency of HRE on short-
term refinancing. To this end, HRE intends to mainly concentrate on covered-
bonds-eligible business8 with period congruent refinancing which shall be 
funded through German covered bonds, the so-called Pfandbriefe. 

(31) The business activity of HRE is going to be reduced and shall concentrate on 
two business fields: Commercial Real Estate Finance and Public Sector Finance. 
It will abandon the business segment Infrastructure Finance and the business 
field Capital Markets/Asset Management. HRE has already sold its subsidiaries 
Collineo Asset Management and DEPFA First Albany, which were active in the 
field of Capital Markets/Asset Management. 

(32) Within the Commercial Real Estate Finance business HRE plans to largely 
abandon the development business and to concentrate on the "Investment Loan" 
business and to reduce its existing credit portfolio over the coming years. 
Credits will only be granted for objects located in regions which are eligible for 
covered-bonds refinancing. HRE aims at matching maturities of the credits 
granted and the refinancing. The extent of new business will therefore to a large 
extent depend on the refinancing possibilities on the covered bonds market. 
HRE plans to reduce the Commercial Real Estate Finance locations from 19 at 
present to 6 locations at the end of 2011.  

(33) HRE plans to reduce new business in the Commercial Real Estate Finance field 
from EUR [28-40] billion in 2007 and EUR [2-9] billion in 2008 to EUR [1-7] 
billion in 2009. From 2010 onwards HRE plans to continuously increase new 
business again starting from EUR [3-9] billion in 2010 up to EUR [10-20] 
billion new business in 2013 ([40-55]% of the amount of 2007). The total 
volume of the portfolio (existing and new business) is planned to reach EUR 
[50-60] billion in 2013 compared to the existing portfolio of an estimated EUR 
[50-60] billion at the end of 2008.  

(34) As regards the Public Sector Finance field, HRE also intends to reduce is 
current credit portfolio and to close a minimum of [13-15] out of 24 locations. 
Also in this field HRE will concentrate on covered bonds eligible business. New 
business is planned to decrease from EUR [29-40] billion in 2008 to EUR [0-8] 
billion in 2009 and 2010. New business is planned to increase again from 2011 
onwards reaching a volume of EUR [2-11] billion in 2011 and EUR [2-11] 
billion in 2013. Total business volume is planned to be EUR [110-170] billion 
in 2013 compared to an estimated EUR [210-270] billion at the end of 2008.  

                                                 
7  These measures are likely to constitute State aid.  

8  In the field of Real Estate Finance and Public Sector Finance. 
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(35) The concentration on the two core business fields (Commercial Real Estate 
Finance, Public Sector Finance) will be accompanied by different measures to 
increase the efficiency and profitability of those core business fields. These 
measures include the streamlining of the company structure and new 
organisation of the HRE, reduction of staff from nearly 1 900 full time 
equivalents to [800-900] full time equivalents, consolidation of the different 
information technology platforms, consolidation of the back office 
infrastructure and cost savings through simplification of the business fields and 
focussing the product offering.  

(36) To cover its existing liquidity needs and to ensure the long-term refinancing of 
HRE, HRE counts, among others, on the following: HRE intends to issue bonds 
of EUR 15 billion for a duration of three to five years covered by further State 
guarantees to be provided by SoFFin. In addition, HRE considers that a 
prolongation of the existing State guarantees after 2009 is necessary to ensure 
the refinancing of HRE. HRE estimates that the takeover through the German 
State will allow HRE again to obtain short term financing on the market, albeit 
on a smaller scale than  in the past. Germany submits that HRE's objective is to 
re-establish independent refinancing on the capital markets by the end of 2014.  

(37) The restructuring will lead to a reduction of the balance sheet total by 25% from 
EUR 420 billion in 2008 to EUR [300-350] billion in 2013. Germany submits 
that in the long-term HRE aims at a reduction of the balance-sheet-total by [45-
55]%, thus reaching a level of approximately EUR [200-250] billion.  

(38) HRE provided 3 scenarios (best case scenario, base case scenario, stress case 
scenario) on the future development of the company until 2016. According to 
the base case scenario the main indicators of HRE will develop as follows: 9 

Amounts in bn EUR 2008 2009 2010 2011 2012 2013 2014 2015 2016 

Operational result 
before taxes  

-2.917 -0.949 -0.596 -0.332 0.138 0.294 0.432 0.519 0.658 

Result before taxes -2.917 -0.949 -0.596 -0.332 0.126 0.136 0.432 0.519 0.658 

Result after taxes  -3 [-1-0] [-1-0] [-1-0] [0-1]0 [0-1] [0-1] [0-1] [0-1] 

Balance sheet total  420 [340-
400] 

[340-
400] 

[340-
400] 

[320-
370] 

[300-
350] 

[300-
350] 

[300-
340] 

[300-
340] 

Risk-weighted assets  87 [100-
140] 

[50-
100] 

[50-
100] 

[50-
100] 

[50-
100] 

[50-
100] 

[50-
100] 

[50-
100] 

 

                                                 
9  According to information provided by the German authorities on 29 April 2009: The planning is 

based on the International Financial Reporting Standards (IFRS). The taxes are not calculated for 
the HRE Group as a whole but instead the taxes are calculated separately for the individual legal 
entities and their subsidiaries in the particular country. If the HRE group as a whole makes a loss it 
is possible that particular legal entities make profits and therefore have to pay taxes. The IFRS say 
that not only the effective tax revenues and tax expenses have to be stated in the Group financial 
statement, but also the deferred tax revenues and tax expenses. 
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(39) On the basis of the submitted forecasts, HRE is expected to realise positive 
results before taxes again in 2012 and after taxes in [2013-2015].  

(40) Germany stresses that this is based on realistic assumptions and points out that 
even in the stress case scenario HRE will reach long term viability again in 
[2013-2014]. In the stress case scenario HRE plans to have positive results 
before taxes in [2013-2014] and onwards. In the stress case scenario HRE plans 
to have positive results after taxes in [2014-2015] and onwards. 

(41) Germany claims that the aid measures are limited to the minimum necessary to 
restore the viability of HRE. Because of the limited market position of HRE and 
the – in the view of Germany - substantial planned compensatory measures the 
aid measures do not lead to undue distortions of competition. In addition, 
Germany puts forward that important competitors of HRE also benefit from 
significant amounts of State aid in the current financial crisis. 

3. ASSESSMENT OF THE AID 

3.1 Existence of aid  

(42) As stated in Article 87(1) EC, any aid granted by a Member State or through 
State resources in any form whatsoever which distorts or threatens to distort 
competition by favouring certain undertakings or the production of certain 
goods shall, in so far as it affects trade between Member States, be incompatible 
with the common market. 

(43) The Commission notes HRE's cross-border and international activities, so that 
any advantage from State resources would affect competition in the banking 
sector and have an impact on intra-Community trade. 

3.1.1.  State guarantee of EUR 35 billion 

(44) The Commission recalls that it has already established in the rescue aid decision 
that the State guarantee constitutes State aid10. 

3.1.2. Prolongation of SoFFin guarantees of EUR 52 billion 

(45) The SoFFin guarantees were originally provided on the basis of the German 
banking rescue scheme and thus constituted State aid. Consequently, the 
Commission considers at this stage that the prolongation of the guarantees also 
constitutes State aid.  

3.1.3  SoFFin's acquisition of a 8.7% stake in HRE  

(46) The measure is granted by SoFFin. The Commission has already established that 
a capital injection provided by SoFFin, a fund set up by the German 
government, under the German rescue package constitutes State aid11.  

                                                 
10  See footnote 1.  
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(47) The Commission sees the acquisition of new shares as a capital injection and 
considers at this stage that it provides a selective advantage to HRE. It allows 
HRE to obtain capital at more favourable conditions than it would obtain on the 
market. Given the difficulties of HRE, it is doubtful that any private investor 
would have injected capital into HRE under these conditions. In particular, the 
Commission notes that SoFFin paid EUR 3 per share for the acquisition of the 
shares while the shares of HRE traded far below EUR 3 per share on the stock 
market. On 27 March 2009 the closing price on the stock exchange was EUR 
1.14, and on 30 March 2009 the closing price on the stock exchange was EUR 
1.49. Considering for example the two foregoing months (26 January 2009 until 
26 March 2009), the shares traded in a range of around EUR 0.60 and EUR 
1.95. 

(48) The Commission therefore at this stage comes to the conclusion that the measure 
constitutes State aid.  

3.2. Compatibility of aid 

(49) The prolongation of the SoFFin guarantees of EUR 52 billion is to be assessed 
within the present procedure.  

(50) Also the acquisition of new shares is to be assessed within the present 
procedure. […].  

3.2.1. Application of Article 87 (3) (b) EC  

(51) Germany claims that the aid should be assessed on the basis of Article (87)(3)(b) 
EC Treaty. Germany considers that HRE is a bank with systemic relevance due 
to its importance for the German and international Pfandbriefmarkt. The support 
measures were necessary in order to avoid a serious disturbance of the German 
economy.  

(52) Article 87(3)(b) EC Treaty enables the Commission to declare aid compatible 
with the Common Market if it is "to remedy a serious disturbance in the 
economy of a Member State". The Commission recalls that the Court of First 
Instance has stressed that Article 87(3)(b) EC Treaty needs to be applied 
restrictively and must tackle a disturbance in the entire economy of a Member 
State12. 

                                                                                                                                            
11  Commission decision of 27 October 2008; N 512/2008 Rettungspaket für Kreditinstitute in 

Deutschland replaced by Commission decision of 12 December 2008; N 625/2008 Rettungspaket 
für Finanzistitute in Deutschland 

 

12  Cf. See, in principle, Joined Cases T-132/96 and T-143/96 Freistaat Sachsen and Volkswagen AG 
Commission [1999] ECR II-3663, para. 167. Followed in Commission Decision in case C 47/1996, 
Crédit Lyonnais, OJ 1998 L 221/28, point 10.1, Commission Decision in Case C28/2002 
Bankgesellschaft Berlin, OJ 2005 L 116, page 1, points 153 et seq and Commission Decision in 
Case C50/2006 BAWAG, not yet published, points 166. See Commission Decision of 5 December 
2007 in case NN 70/2007, Northern Rock, OJ C 43 of 16.2.2008, p. 1, Commission Decision of 30 
April 2008 in case NN 25/2008, Rescue aid to WestLB, OJ C 189 of 26.7.2008, p. 3, Commission 
Decision of 4 June 2008 in Case C9/2008 SachsenLB, not yet published. 
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(53) On 13 October 2008 the Commission has adopted a Communication on the 
application of State aid rules to measures taken in relation to financial 
institutions in the context of the current global financial crisis ("Banking 
Communication")13. In the Banking Communication the Commission 
acknowledges that, in the light of the severity  of the current crisis in the 
financial markets and of its possible impact on the overall economy of Member 
States, Article 87(3)(b) EC is, in the present circumstance, available as a legal 
basis for aid measures undertaken to address this systemic crisis.  

(54) As regards HRE, the Commission notes that the Deutsche Bundesbank 
acknowledged in a letter of 1 October 2008 that the support measures in favour 
of HRE were necessary to prevent damage from the German and European 
financial system. Moreover, Germany explained that the German 
Pfandbriefmarkt has a size of around EUR 900 billion and is the second largest 
worldwide. HRE accounts for around one fifth of this market. The collapse of 
HRE would thus have incalculable consequences.  

(55) In addition, in its decision approving the German banking rescue scheme the 
Commission considered that Article 87(3)(b) applies.  

(56) The Commission assumes therefore, due to the systemic relevance of HRE, that 
not granting State aid to HRE would have led to a serious disturbance in the 
German economy. On the basis of the above, the Commission comes to the 
conclusion that Article 87(3)(b) EC can be applied in the case at stake and that 
the notified aid measures should be assessed on this basis.  

3.2.2. Compatibility under Article 87 (3) (b) EC 

(57)  As the Commission has set out in the three Communications adopted in the 
context of the current financial crisis14, aid measures granted to banks in the 
context of the ongoing financial crisis should be assessed in line with the 
principles of the rescue and restructuring aid Guidelines, while taking into 
consideration the particular features of the systemic crisis in the financial 
markets.15 That means that the principles of the rescue and restructuring aid 
Guidelines may have to be adapted when applied to the restructuring of HRE in 
the present crisis, which is assessed on the basis of Article 87 (3) (b) EC. Within 
this context attention should be given to the rules set out in the rescue and 

                                                 
13  Commission Communication on "The application of State aid rules to measures taken in relation to 

financial institutions in the context of the current global financial crisis", adopted on 13.10.2008, 
OJ C 270 of 25.10.2008, p. 8. 

14  Communication from the Commission - Application of the State Aid rules to measures taken in 
relation to financial institutions in the context of the current global financial crisis, OJ C 270, 
25.10.2008, p. 8. point 10,  32, 42; Communication from the Commission - Recapitalisation of 
financial institutions in the current financial crisis: limitation of aid to the minimum necessary and 
safeguards against undue distortions of competition, OJ C 10, 15.1.2009, p. 2, point 44. 
Communication from the Commission on the Treatment of Impaired Assets in the Community 
banking sector, OJ C 72, 26.03.2009, p. 1, point 17 and 58 et seq. 

15  See explicitly the Banking Communication - Application of the State Aid rules to measures taken 
in relation to financial institutions in the context of the current global financial crisis, OJ C 270, 
25.10.2008, p. 8. point 42 
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restructuring aid Guidelines for own contribution. Given the fact that the 
external financing for HRE has dried up and that the 50% requirement set in 
rescue and restructuring aid Guidelines appears unfeasible in the current 
economic setting, the Commission accepts that during the crisis in the financial 
markets it may not be appropriate to request that the own contribution represents 
a predefined proportion of the costs of restructuring. Furthermore the design and 
implementation of measures to limit distortion of competition may also need to 
be reconsidered in so far as HRE may need more time for their implementation 
due to the current market circumstances. 

(58) As the Commission has indicated in previous guidance, the depth of 
restructuring required to return to viability is likely to be in direct proportion on 
the one hand to the scope and volume of the aid provided to HRE and on the 
other to the fragility of its business model16. 

Restoration of long-term viability  

(59) The restructuring plan must restore the viability of the company within a 
reasonable time span. The Commission has doubts that the submitted 
restructuring plan is likely to restore the viability of HRE. The Commission also 
has doubts whether the time frame which is mentioned in the restructuring plan, 
can be regarded as appropriate, as HRE expects profits before taxes only from 
2012 and onwards again, and profits after taxes only from [2013 – 2014] and 
onward again.  

(60) One of the core problems of HRE is the refinancing of its business as the 
company has difficulties to obtain short term financing on the market without 
State guarantees. For the future HRE therefore plans to focus on covered-bonds-
eligible business and to predominantly ensure its refinancing by issuing covered 
bonds. However, this might be a strategy chosen by various competitors of 
HRE, as has also been indicated in the restructuring plan, and might thus be 
risky. The main risk from other competitors following the same strategy would 
be that margins will be low. In addition, the restructuring plan seems to indicate 
that investors currently do not want to invest in covered bonds issued by HRE.   

(61) The Commission also notes in this context that, according to HRE's forecasts, 
HRE does not seem to significantly reduce its future total portfolio in its core 
activities, i.e. Commercial Real Estate Finance and Public Sector Finance. 
Assets in these fields amounted to EUR [240-290] billion in 2008 and are 
planned to amount to EUR [200-260] billion in 2014. The refinancing volume 
thus seems to remain high.  

(62) Moreover, the Commission notes that in order to ensure its refinancing for the 
coming years, in particular the refinancing of its existing portfolio, HRE counts 
on further State guarantees and the further prolongation of the existing State 
guarantees after mid-August 2009 and December 2009 respectively. HRE also 
counts on EUR 10 billion State recapitalisation, which - according to HRE - 

                                                 
16  See paragraph 52 of the Communication from the Commission on the Treatment of Impaired 

Assets in the Community banking sector and paragraph 44 of the Communication from the 
Commission - Recapitalisation of financial institutions in the current financial crisis: limitation of 
aid to the minimum necessary and safeguards against undue distortions of competition.  
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should allow the bank to obtain short term financing again on the market. These 
State measures, which are likely to constitute State aid, have not been formally 
notified to the Commission and it is thus unclear whether they will materialize. 
On the basis of the information provided in the restructuring plan, HRE does not 
seem to be able to ensure the refinancing of its existing portfolio without these 
additional State guarantees. It should be noted that HRE considers only re-
establishing full independent refinancing on the capital markets by the end of 
[2013-2014]. 

(63) Finally, considering the severe difficulties of HRE, the Commission is of the 
preliminary opinion that the planned restructuring measures do not go far 
enough. However, this issue needs to be further investigated during the formal 
investigation procedure. The preliminary doubts on the restoration of viability 
are confirmed by the fact that according to the submitted restructuring plan HRE 
only expects to realise positive results after taxes from [2013-2014] (base case) 
or [2014-2015] (stress case) onwards. The Commission is at this stage of the 
opinion that this cannot be regarded as a reasonable time span for the restoration 
of viability within the meaning of the rescue and restructuring aid Guidelines. 
The Commission would consider at this stage a time span of 3 to 5 years as a 
reasonable time span for the restoration of viability.  

Avoidance of undue distortions of competition 

(64) In order to limit distortions of competition mitigation measures must also be 
taken in banking restructuring cases, which must be in proportion to the 
distortive effects of the aid.   

(65) The Commission has at this stage doubts that the measures put forward by 
Germany, i.e. the reduction of the balance sheet, the abandoning of one business 
field and one business segment, the reduction of business in the new core 
business fields Commercial Real Estate Finance and Public Sector Finance as 
well as the sale of two subsidiaries (Collineo Asset Management, DEPFA First 
Albany) and the considerable reduction of business presence can be accepted as 
such measures. They seem, at least partly, necessary for the restoration of 
viability. 

(66) Even if they were partly acceptable as measures to mitigate distortions of 
competition these measures in total  account only for a reduction of the balance 
sheet by around 25% by [2013-2014] which seems in view of the practice of the 
Commission insufficient in view of the large amount17. At this stage the 
Commission would expect additional measures.  

                                                 
17  See for example Restructuring aid to IKB, Commission decision of 11.3.2008, not published yet.  
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Aid limited to the minimum necessary / own contribution 

(67) The Commission doubts that the amounts currently claimed as restructuring 
costs and own contribution can in their entirety be regarded as such, and it needs 
more information in this respect. In particular, the Commission has doubts 
whether it can follow the claims of Germany that costs such as the reduction of 
the credit portfolios and foregone profits following the abandonment of business 
fields and segments constitute restructuring costs. Furthermore, the Commission 
doubts that considering the State aid provided it can accept Germany's argument 
that HRE covers a large part of the restructuring costs itself. The Commission 
also doubts that it can accept certain items such as the coverage of book losses 
through the existing shareholders as own contribution. The Commission does 
not yet have clear information on the whole amount of own contribution. 

(68) On this basis the Commission has no indication that the own contribution to the 
restructuring would be sufficient.  

3.3. Conclusion 

(69) On the basis of the above the Commission comes to the preliminary conclusion 
that the notified measures […] constitute State aid. The Commission has at this 
stage doubts that such aid can be found compatible with the common market 
pursuant to Article 87(3) EC.  

4. DECISION 

In the light of the foregoing considerations, the Commission has decided to initiate the 
procedure laid down in Article 88 (2) of the EC Treaty and requires Germany to 
provide in addition to all documents already received, information and data needed for 
the assessment of the compatibility of the aid, and in particular: 

─  Timetable for the implementation of the different measures; 

─  Detailed information on the different restructuring costs;  

─  Information on the duration of the restructuring period;  

─  Overview of envisaged further State aid measures. 

Germany is requested to forward a copy of this letter to the potential recipient of the 
aid immediately. 

The Commission wishes to remind Germany that Article 88 (3) of the EC Treaty has 
suspensory effect, and would draw your attention to Article 14 of Council Regulation 
(EC) No. 659/1999, which provides that all unlawful aid may be recovered from the 
recipient. 

The Commission warns Germany that it will inform interested parties by publishing 
this letter and a meaningful summary of it in the Official Journal of the European 
Communities. It will also inform interested parties in the EFTA countries which are 
signatories to the EEA Agreement, by publishing a notice in the EEA Supplement to 
the Official Journal of the European Communities, and will inform the EFTA 
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Surveillance Authority by sending a copy of this letter. All such interested parties will 
be invited to submit their comments within one month of the date of such publication. 

If this letter contains confidential information which should not be published, please 
inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed 
to agree to publication of the full text of this letter. Your request specifying the 
relevant information should be sent by registered letter or fax to: 

European Commission 
Directorate-General for Competition 
State Aid Greffe 
Rue de la Loi/Wetstraat, 200 
B-1049 Brussels 
Fax No: +32-2-296 12 42 
 

 
For the Commission 

 

 

Neelie KROES 

Member of the Commission 
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