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EUROPEAN COMMISSION

Brussels, 10.VII.2007

C(2007) 3231 

PUBLIC VERSION

WORKING LANGUAGE

This document is made available for 
information purposes only.

Sir,

Subject: State aid N 291/07 –The Netherlands Film Fund –
Implementation regulation for feature films and supplementary 
regulations for investments in film 

1. SUMMARY

1. I am pleased to be able to inform you that the European Commission has assessed the 
Netherlands Film Fund notified by the Dutch authorities and decided to consider the aid to 
be compatible with the EC Treaty. The scheme is approved until 1 July 2013 on the basis 
that the Dutch authorities have undertaken to implement any changes that may be required 
after the expiry of the Commission Communication on cinematographic and other 
audiovisual work (hereinafter ‘the Cinema Communication’)1. This Communication will 
expire at the 31 December 2009 at the latest.

Zijne Excellentie de Heer Maxime Verhagen
Minister van Buitenlandse Zaken
Bezuidenhoutseweg 67
NL - 2500 EB Den Haag

  
1 Communication from the Commission to the Council, the European Parliament, the Economic and Social 
Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other 
audiovisual works (COM(2001)534 final of 26.09.2001, OJ C 43 of 16.2.2002); prolonged by Communication
from the Commission to the Council, the European Parliament, the Economic and Social Committee and the 
Committee of the Regions on the follow-up of the Commission communication on certain legal aspects relating 
to cinematographic and other audiovisual works of 26.09.2001 (COM(2004)171 final of 16.3.2004, OJ C 123 of 
30 April 2004). prolonged by the Commission communication concerning the prolongation of the application of 
the Communication on the follow-up to the Commission communication on certain legal aspects relating to 
cinematographic and other audiovisual works on 13 June 2007; OJC ….
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2. PROCEDURE

2. Following a pre-notification meeting on 4 October 2006 and some informal exchange of 
information, the Dutch authorities notified the European Commission of the new 
regulations under the Netherlands Film Fund on 24 May 2007, registered the same day. 
Further information was submitted on 19 June 2007.

3. DESCRIPTION OF THE AID SCHEMES

3. The aid schemes have been notified for a period from 1 July 2007 until 1 July 2013. The 
Dutch authorities have undertaken to implement any changes that may be required after 
the expiry of the Commission Communication on cinematographic and other audiovisual 
work (hereinafter ‘the Cinema Communication’) 

4. The legal basis is the Specific Cultural Policy Act (Wet op het specifiek cultuurbeleid): 
Art. 9 Funds; the Suppletieregeling Filminvesteringen Nederland (Supplementary 
Regulation for Film Investments in the Netherlands) and the Uitvoeringsregeling Lange
Speelfilm (Implementation Regulation for Feature Films).

5. The annual budget amounts to € 27 million; the overall budget amounts € 162 million.
The aid is granted by the Nederlands Fonds voor de Film (Dutch Film Fund).

3.1. THE IMPLEMENTATION REGULATION FOR FEAUTURE FILMS

6. The objective of these regulations is to support the production and the cinema release of 
feature films that are of cultural value, contribute towards the diversity of film in the 
Netherlands and cannot be produced without contributions from public funds.

7. Eligible feature films have a duration of at least 70 minutes and are primarily produced for 
screening in cinemas or movie theatres. 

8. To qualify for this subsidy scheme, the cinema film needs to meet at least three of the
following criteria:
§ the screenplay on which the cinema film is based, is mainly set in the Netherlands, 

or in another Member State of the European Union, or in a State that is party to the 
Agreement establishing the European Economic Area, or in Switzerland;

§ at least one of the principal characters is connected with the Dutch culture or 
Dutch language area;

§ the original screenplay, on which the cinema film is based, is mainly written in the 
Dutch language;

§ the screenplay, on which the film is based, is an adaptation of an original Dutch 
literary work;

§ the main theme of the cinema film concerns art and/or an artist / artists;
§ the main theme of the cinema film concerns historical figures or events;
§ the main theme of the cinema film addresses actual, cultural, social or political 

issues relevant to the Dutch population.
9. In the assessment of an application, the Board shall take into account the quality of the 

film project using the following criteria: the originality and authenticity of the screenplay 
and the solidity and feasibility of the film plan and the track record and professional skills 
of the makers.
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10. Subsidies in the form of direct grants can be awarded for screenplay development, project 
development, realization and completion of feature films. 

11. Film costs shall be defined as the costs involved in the production of a feature film 
(production costs), the costs of its release and the marketing costs for its release in the 
Netherlands.

12. Beneficiaries of the scheme are film producers, having been established for at least one 
year in a Member State of the European Union, or in a State that is party to the Agreement 
establishing the European Economic Area, or in Switzerland. In case a subsidy is granted 
to a producer whose main seat is not established in the Netherlands, upon the first 
payment of the aid the producer is obliged to prove that he has a branch with at least one 
permanent employee in the Netherlands.

13. The cumulated aid intensity shall not exceed 50% of the production costs. 
14. For a low-budget film, with a production budget not exceeding € 2 million or a difficult 

film, defined as follows, the aid intensity can go up to 75%. 
15. A difficult film is mainly focused on the Dutch language area and "therefore holds limited 

commercial value" and the film contributes towards the diversity of film, consists a 
remarkable artistic enrichment or innovative addition to the supply of feature films in 
Dutch cinemas.

16. A 'low budget' film has been defined as a film, whose production budget does not exceed 
€ 2 million. This threshold has been established by the Dutch authorities using as 
benchmark the average and the median budget of the Dutch film productions over the last 
five years, which amounted to € 2.7 million (average budget) and € 2.4 million (median 
budget) respectively. Thus, the threshold for 'low budget' films has been set over 25% 
below the average and more than 15% below the median budget of the  film productions 
in the Netherlands over the last 5 years.

17. For a difficult film which is unconventional, opening up new horizons and experimental 
with an expected low acceptance by and in the market, the aid intensity can go up to 85%.

18. A subsidy up to 100 % is granted for screenplay development. In case the screenplay, for 
the development of which a subsidy has been granted, is to be made into a feature film, 
the costs incurred by the development of screenplay shall be regarded as part of the 
production costs of the feature film. 

19. A subsidy up to 70 % is granted for the development of projects. In case the project, for 
the development of which a subsidy has been granted, is to be made into a feature film, 
the costs incurred by the development of the project shall be regarded part of the 
production costs of the feature film. 

20. Also a subsidy can be granted for the "completion" of a feature film for the purpose of 
releasing it in the Netherlands. The aid would be granted for the costs of its release and 
the marketing costs for its release in the Netherlands. The maximum aid intensity in all 
cases is below 50%, usually not more than 10-15%. A subsidy for completion shall only 
be granted for feature films that have been produced without subsidies from the Fund.

21. An obligation to spend part of the production costs in the Netherlands will be established 
for each supported film and will be laid down in the implementation agreement. In any 
case, also in the event that aid is being granted from other sources, the beneficiary is 
entitled to spend at least 20 per cent of the estimated film costs in other EU Member 
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States, States being party to the Agreement establishing the European Economic Area, or 
in Switzerland.

22. The territorial expenditure obligation does not apply for aid to screenplay development, 
project development, the completion of a feature films (the release copies and the 
marketing costs of releasing the feature film in cinemas in the Netherlands).

23. The annual budget for this scheme amounts to € 14 million.

3.2. SUPPLEMENTARY REGULATIONS FOR INVESTMENTS IN FILMS

24. The objective of the scheme is to support the production and the cinema release of cultural 
films, contributing to the diversity of cultural expression in the Netherlands and aiming at 
attracting broader audiences. Aid is awarded in the form of direct grants

25. Eligible feature films have a duration of at least 60 minutes and are primarily produced for 
screening in cinemas. 

26. To qualify for this subsidy scheme, the cinema film needs to meet at least three of the
following criteria:
§ the screenplay on which the cinema film is based, is mainly set in the Netherlands, 

or in another Member State of the European Union, or in a State that is party to the 
Agreement establishing the European Economic Area, or in Switzerland;

§ at least one of the principal characters is connected with the Dutch culture or 
Dutch language area;

§ the original screenplay, on which the cinema film is based, is mainly written in the 
Dutch language;

§ the screenplay, on which the film is based, is an adaptation of an original Dutch 
literary work;

§ the main theme of the cinema film concerns art and/or an artist / artists;
§ the main theme of the cinema film concerns historical figures or events;
§ the main theme of the cinema film addresses actual, cultural, social or political 

issues relevant to the Dutch population.
27. Beneficiaries of the scheme are film producers and distributors, having been established 

for at least three years in a Member State of the European Union, or in a State that is party 
to the Agreement establishing the European Economic Area, or in Switzerland. In case a 
subsidy is granted to a producer whose main seat is not established in the Netherlands, 
upon the first payment of the aid the producer is obliged to prove that he has a branch with 
at least one permanent employee in the Netherlands.

28. Eligible costs (film costs) are the costs for the production of the film, the release copies
and the marketing costs of releasing the film in cinemas in the Netherlands.

29. The aid shall not exceed € 2,5 million and shall amount to a maximum of 35% of the film 
costs. 

30. The cumulated aid intensity shall not exceed 50% of the production costs. For a low-
budget film, with a production budget not exceeding € 2 million or a difficult film, as 
defined under paras 15 and 16 above, the aid intensity can go up to 75%. 

31. The beneficiary shall spend an amount equal to the granted subsidy amount (i.e. maximum 
35% of the production costs) in the Netherlands or on (legal) entities established in the 
Netherlands. In the event that other financial contributions or subsidies have been granted,
subject to the condition that the estimated film costs must partly be spent in the 
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Netherlands or on legal entities established in the Netherlands, the applicant is at all times
entitled to spend at least 20 per cent of the estimated film costs in another Member State 
of the European Union, or in a State that is party to the agreement establishing the 
European Economic Area, or in Switzerland. The territorial expenditure obligation does 
not apply to the costs of the release copies and the marketing costs of releasing the film in 
cinemas in the Netherlands.

32. The annual budget for this scheme amounts to € 13 million.

4. ASSESSMENT

4.1. Existence of aid

33. According to Article 87 (1) of the EC Treaty, save as otherwise provided in the Treaty, 
any aid granted by a Member State or through State resources in any form whatsoever, 
which distorts or threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall, in so far as it affects trade between Member States, be 
incompatible with the common market. 

34. The present schemes consist in the provision of direct grants. Consequently, they involve 
State resources.

35. The direct grants constitute a payment that the beneficiaries would not receive under 
normal market conditions. Therefore, the schemes provide an economic advantage to the 
beneficiaries. 

36. The schemes are selective in nature as its only beneficiaries are film producers/distributors
The beneficiaries compete with other undertakings involved in the production and 
distribution of audiovisual works, including those which do not benefit from the schemes. 
Consequently, the schemes distort or threaten to distort competition.

37. Since films are traded at an international level and considering that Dutch films are world-
wide in competition with films from other European Member States and may attract 
audiences, the financial advantage granted to film producers and distributors on the basis 
of the schemes affects trade between Member States.

38. Consequently, the schemes constitute State aid within the meaning of Article 87 (1) of the
EC Treaty and it is therefore necessary to assess its compatibility under the provisions of 
Article 87 (3) of the EC Treaty. 
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4.2. Compatibility

39. The so called Cinema Communication2 provides criteria for assessing State aid to 
cinematographic and audiovisual productions under Article 87 (3) (d) of the EC Treaty. 
Accordingly, the Cinema Communication is applicable for the aid for the production of 
films. 

40. To a certain extent aid can also be granted prior to the production of films, for screenplay 
development and project development, and for the completion of films, i.e. the release,
copies and the marketing costs. These activities essentially take place in the pre- and post-
production phases of the film and therefore do not fall directly within the scope of the 
Cinema Communication. Consequently, it is appropriate to assess the compatibility of this 
type of aid on the basis of Article 87 (3) (d) of the EC Treaty. However, given that these 
activities are closely linked to the production of films, the Cinema Communication is 
regarded as a pertinent reference when assessing the compatibility of the State aid. 

41. The aid can be justified if the aid complies with the general legality principle and the four 
specific compatibility criteria regarding cultural content, territorialisation, aid intensity 
and aid supplements, as set out in the Communication.

4.2.1. General legality principle

42. As stated in point 2.3. a) of the Cinema Communication, the Commission must first verify 
that the scheme does not contain clauses that would be contrary to the EC Treaty 
provisions in fields other than State aid. In compliance with the above principles, aid 
schemes must not: e.g. reserve the aid for nationals exclusively; require beneficiaries to 
have the status of national undertaking established under national commercial law 
(undertakings established in one Member State and operating in another by means of a 
permanent branch or agency must be eligible for aid; furthermore the agency requirement 
should only be enforceable upon payment of the aid);

43. On the basis of the information provided by the Dutch authorities, the notified scheme 
does not raise any issues in this respect. Beneficiaries of the aid must have been 
established for at least one (under the regulation for feature films) respectively three
(under the supplementary regulation) years in a Member State of the European Union, or 
in a State that is party to the Agreement establishing the European Economic Area, or in 
Switzerland. In case a subsidy is granted to a producer whose main seat is not established 
in the Netherlands, it is only upon the first payment of the aid that the producer is obliged 
to prove that he has a branch with at least one permanent employee in the Netherlands.

  
2 Communication from the Commission to the Council, the European Parliament, the Economic and 
Social Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and 
other audiovisual works (COM(2001)534 final of 26.09.2001,OJ C 43 of 16.2.2002); prolonged by 
Communication from the Commission to the Council, the European Parliament, the Economic and Social 
Committee and the Committee of the Regions on the follow-up of the Commission communication on certain 
legal aspects relating to cinematographic and other audiovisual works of 26.09.2001 (COM(2004)171 final of 
16.3.2004, OJ C 123 of 30 April 2004; Prolonged by the Commission Communication concerning the 
prolongation of the application of the Communication on the follow-up to the Commission Communication on 
certain legal aspects relating to cinematographic and other audiovisual works on 13 June 2007, OJ C 134 of 16 
June 2007, page 5.
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4.2.2. Cultural content

44. According to point 2.3. b) (1) of the Cinema Communication, the aid must be directed 
towards a cultural product. Each Member State must ensure that the content of a 
production which benefits from aid is cultural according to verifiable national criteria in 
compliance with the application of the subsidiarity principle.

45. To qualify for both subsidy schemes, the cinema films need to meet at least three of the
following criteria:

§ the screenplay on which the cinema film is based, is mainly set in the Netherlands, 
or in another Member State of the European Union, or in a State that is party to the 
Agreement establishing the European Economic Area, or in Switzerland;

§ at least one of the principal characters is connected with the Dutch culture or 
Dutch language area;

§ the original screenplay, on which the cinema film is based, is mainly written in the 
Dutch language;

§ the screenplay, on which the film is based, is an adaptation of an original Dutch 
literary work;

§ the main theme of the cinema film concerns art and/or an artist / artists;
§ the main theme of the cinema film concerns historical figures or events;
§ the main theme of the cinema film addresses actual, cultural, social or political 

issues relevant to the Dutch population.
46. These criteria make sure that aid is granted to a cultural product, which is defined by 

reference to the Dutch culture area and other cultural criteria. 
47. Based on the above considerations, the Commission considers that the Dutch authorities 

have ensured that aid granted under the schemes is directed towards a cultural product in 
accordance with verifiable national criteria within the meaning of point 2.3. b) (1) of the 
Cinema Communication. 

4.2.3. Territorial conditions

48. According to point 2.3. b) (2) of the Cinema Communication, the producer must be free to 
spend at least 20% of the film budget in other Member States without suffering any 
reduction in the aid provided for under the scheme. In other words, the Commission 
accepted as an eligibility criteria territorialisation in terms of expenditure of up to 80% of 
the production budget of an aided film or TV work. However, this must be limited to the 
minimum degree required to promote cultural objectives.

49. The territorial conditions of implementation regulation for feature films foresee that in any 
case, also in the event that aid is being granted from other sources, the beneficiary is 
entitled to spend at least 20 per cent of the estimated film costs in other EU Member 
States, States being party to the Agreement establishing the European Economic Area, or 
in Switzerland.

50. Regarding the supplementary regulations for investment in films, the beneficiary shall 
spend an amount equal to the granted subsidy amount (i.e. maximum 35% of the 
production costs) in the Netherlands or on (legal) entities established in the Netherlands. 
In the event that other financial contributions or subsidies have been granted subject to the 
condition that the estimated film costs must partly be spent in the Netherlands or on legal 
entities established in the Netherlands, the applicant is at all times entitled to spend at least 
20 per cent of the estimated film costs in another Member State of the European Union, or 
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in a State that is party to the agreement establishing the European Economic Area, or in 
Switzerland. 

51. No territorial obligations apply to aid for screenplay development, project development, 
aid to release copies and for aid to the marketing costs of releasing feature films in 
cinemas in the Netherlands.

52. It follows from the above that the aid beneficiaries are able to spend at least 20% of the 
film budget in other Member States without suffering any reduction in the aid provided 
for under the scheme. Thus, the territorial conditions of the present schemes are compliant 
with the Cinema Communication.  

4.2.4. Aid intensity

53. According to point 2.3. b) (3) of the Cinema Communication, aid intensity must in 
principle be limited to 50% of the production budget with a view to stimulating normal 
commercial initiatives inherent in a market economy and avoiding a bidding contest 
between Member States. Difficult and low budget films are excluded from this limit. The 
Commission considers that, under the subsidiarity principle, it is up to each Member State 
to establish a definition of difficult and low budget films according to national 
parameters.

54. The Communication further provides that, in view of the comparatively limited 
geographic extension of certain languages and cultures and given the limited circulation 
of those cultural products within the EC and world markets, the Commission could accept 
aid intensities higher than 50% where proven to be necessary. 

55. For both schemes the cumulated aid intensity shall not exceed 50% of the production 
costs. For a low-budget film, with a production budget not exceeding € 2 million the 
cumulated aid intensity can go up to 75%. The 'low budget' film has been defined as a 
film, whose budget does not exceed € 2 million. This threshold, set by the Dutch 
authorities, is over 25% below the average and more than 15% below the median budget 
of the (supported) film productions in the Netherlands over the last 5 years. The Dutch 
authorities herewith demonstrated that € 2 million, in the national context, is a low budget 
for a film.

56. Under both schemes, for difficult films, mainly focused on the Dutch language area and 
"therefore holding limited commercial value" and contributing towards the diversity of 
film, consisting a remarkable artistic enrichment or innovative addition to the supply of 
feature films in Dutch cinemas, the cumulated aid intensity can go up to 75%. 

57. Under the "Implementation regulation for feature films" scheme, a difficult film which is 
unconventional, opening up new horizons and experimental with an expected low 
acceptance by and in the market, can receive up to 85% cumulated aid intensity.

58. In application of the subsidiarity principle, the Commission considers that the Dutch 
authorities have thus established a definition of ‘difficult and low budget films’ according 
to national parameters

59. Regarding the screenplay and the development aid, these activities take place into an early 
stage of the film producing process, where an affectation of trade is very unlikely. Once 
the film goes into production, aid previously granted will count under the maximum aid 
intensities for the production of films. Therefore the Commission has no objections to the 
aid intensities of 100% for the writing of screenplays and 70% for the development of 
projects.
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60. Regarding the aid for the "completion" and release of films, the average aid intensities are 
low and can be considered to be in line with the Commission policy regarding the better 
circulation of films.

61. The Commission therefore considers that the schemes comply with the aid intensity rules 
of the Cinema Communication.

4.2.5. Aid supplements for specific film-making activities

62. According to point 2.3 b) (4) of the Cinema Communication, aid supplements for specific 
film-making activities (e.g. post-production) are not allowed in order to ensure that the 
aid has a neutral incentive effect and consequently that the protection/attraction of those 
specific activities in/to the Member State granting the aid is avoided.

63. The territorial obligation of the implementation regulation for feature films does not apply 
to aid for screenplay development, project development and for aid for the completion of 
feature films (aid to release copies, aid to the marketing costs of releasing feature films).

64. Regarding the supplementary regulations for investment in films, the territorial 
expenditure obligation does not apply for aid to release copies and for aid to the marketing 
costs of releasing the film in cinemas in the Netherlands.

65. The schemes provide support to the costs linked to the film production process as a whole, 
without foreseeing any aid supplement for specific film-making activities. Insofar as 
supplementary aid is directed towards specific activities in the pre- or post-production 
process, in particular the costs for releasing the films, no territorial conditions apply. It is 
therefore ensured that the aid has a neutral incentive regarding these specific activities in 
the Netherlands. This complies with the conditions of the Cinema Communication.

4.2.6. Additional assessment of compatibility of aid related to the pre- and postproduction 
of audiovisual works

66. As the Cinema Communication is not directly applicable to pre- and post production and 
distribution of the audiovisual works, the Commission needs to perform the 
proportionality test on this type of project to apply the cultural derogation.

67. Support of these activities for cultural films has a cultural objective, in that it aims to 
improve the production and circulation of films, which is consistent with Article 151 EC, 
which sets out that the Community shall, if necessary, support and supplement actions of 
the Member State in the area of artistic and literary creation, including those in the 
audiovisual sector.

68. The Commission considers that the measures are necessary to achieve the intended 
objective. Moreover, taking into account the above mentioned aid intensity requirements
and the fact that no territorial obligations apply to these measures, the aid will have very 
limited effect on trade or competition within the EU. Consequently, the Commission 
considers that the aid related to the pre- and postproduction of audiovisual works respects 
the proportionality principle.

4.2.7. Conclusion

69. The Commission has therefore concluded that the implementation regulation for feature 
films and the supplementary regulations for investments in film constitute State aid within 
the meaning of Article 87 (1) of the EC Treaty but are compatible with the common 
market on the basis of Article 87 (3) (d) of the EC Treaty as they fulfil the conditions set 
out in the Cinema Communication.
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5. DECISION

On the basis of this assessment, the Commission has decided to consider the schemes as being 
compatible with the EC Treaty. The schemes are approved until 1 July 2013 on the basis that 
the Dutch authorities have undertaken to implement any changes to the scheme which may be 
required after the expiry date of the Cinema Communication which is at the latest on 31 
December 2009. The Commission requests the Dutch authorities to submit an annual report 
on the implementation of the scheme. The Commission further reminds the Dutch authorities 
that any plans to modify this scheme must be notified to the Commission.

If this letter contains confidential information which should not be disclosed to third parties,
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site:

http://ec.europa.eu/community_law/state_aids/index.htm. 

Your request should be sent by encrypted e-mail to stateaidgreffe@ec.europa.eu or, 
alternatively, by registered letter or fax to:

European Commission
Competition Directorate-General
State Aid Greffe
B-1049 Brussels
Fax No: +32 2 296 1242

Yours faithfully

For the Commission

Neelie KROES
Member of the Commission


