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1. SUMMARY

(1) I am pleased to be able to inform you that the European Commission has assessed 
the German Film Fund notified by the German authorities and decided to consider 
the aid to be compatible with the EC Treaty. The scheme is approved until 31 
December 2009 on the basis that the German authorities have undertaken to
implement any changes that may be required after the expiry of the Commission 
Communication on cinematographic and other audiovisual work (hereinafter ‘the 
Cinema Communication’)1

  
1 Communication from the Commission to the Council, the European Parliament, the Economic and Social 
Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other 
audiovisual works (COM(2001)534 final of 26.09.2001, OJ C 43 of 16.2.2002); prolonged by Communication
from the Commission to the Council, the European Parliament, the Economic and Social Committee and the 
Committee of the Regions on the follow-up of the Commission communication on certain legal aspects relating 
to cinematographic and other audiovisual works of 26.09.2001 (COM(2004)171 final of 16.3.2004, OJ C 123 of 
30 April 2004).
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2. PROCEDURE

(2) Following a pre-notification meeting on 26 September 2006 and some informal 
exchange of information, the German authorities notified the European Commission 
of the German Film Fund on 18 October 2006, registered 19 October 2006. The 
notification was subsequently completed with the submission of the draft guidelines 
by the German authorities on 15 November 2006. Further information was provided 
on 30 November 2006

3. DESCRIPTION OF THE AID SCHEME

(3) Objective. The German Film Fund aims at providing support to the production of 
feature films, documentaries and animation films with German and European 
cultural content and at promoting cultural heritage.

(4) Beneficiaries. The beneficiaries of the fund are film producers with seat, branch or 
residence in Germany. Between 101 and 500 companies are expected to benefit from 
the scheme each year it is in operation.

(5) Budget: The total budget of the entire scheme is EUR 180 million, with annual 
budgets of EUR 60 million.

(6) Granting authority. The granting authority is the German Film Support Agency 
(Filmförderungsanstalt).

(7) Source and form of the aid. The aid is granted from the German Federal Budget 
(Budeshaushalt) in the form of direct grants. 

(8) Eligibility criteria. Films eligible for support under the scheme are feature films with 
overall production costs of at least EUR 1 million, documentaries with overall 
production costs of at least EUR 200 000 and animation films with overall 
production costs of at least EUR 3 million, provided that the following conditions 
are met:

(a) The film complies with the minimum length2 and is intended for release in 
cinema with a minimum number of film copies3.  

(b) The applicant film producer has produced within the last five years before the 
application at least one film in Germany or the EEA, released in cinema with a 
minimum number of copies4. 

(c) In case of international co-productions, the applicant film producer provides a 
financial contribution of at least 20% of the overall production costs, or at least 

  
2 The minimum length is 79 minutes in general and 59 minutes in the case of children’s films.
3 As a rule, at least 30 copies are required, 15 copies if the aid amount received through the scheme is below 
EUR 320 000, 10 copies for debut features, and 4 copies for documentaries.
4 As a rule at least 30 copies, 15 copies in case of overall production costs below EUR 2 million, 10 copies for 
debut features and 4 copies for documentaries. Exceptions are possible in case of debut films, provided that a 
German institution awards financing for the film.       
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EUR 5 million in the case of film productions with overall production costs of 
more than EUR 25 million.  

(d) There is a German language final version of the film at least by means of 
German subtitles.

(e) The film passes the corresponding eligibility test including a minimum number 
of criteria for cultural content (see paragraphs (9)-(12) on the eligibility tests). 
For co-productions according to the European Convention on Cinematic Co-
Production5, the tests do not apply.

(f) The production costs incurred in Germany (the so-called German spend, see 
paragraph (13)) amount to at least 25% of the overall production costs. In case 
the overall production costs exceed EUR 20 million, a German spend of at least 
20% is sufficient. If the German spend is at least EUR 15 million, the 
requirement for the specific proportion does not apply.

(9) Eligibility tests. In order to be eligible for the aid, films have to pass the eligibility 
tests respectively for (i) feature films, (ii) documentaries and (iii) animation films.
These tests are aimed at ensuring that only films with a cultural content are financed
by the scheme. The eligibility tests are each based on a point-system and include the 
following parts: A1 ‘cultural content’, A2 ‘creative talents’ and B ‘production’. In 
order to qualify for aid, the pre-condition is that the film has to meet a minimum
number of criteria in the category ‘cultural content’. It is only once the film passed 
this ‘pre-test’, A1, that it is qualified for the ‘main-test’, where it further has to 
achieve a minimum number of points in the two main parts of the tests, A and B.   

(10) (i) Eligibility test for feature films. As a pre-condition feature films have to meet at 
least four criteria from the category ‘cultural content’ and as a second step they need 
to achieve at least 48 points out of 94 in the two main parts of the test, A and B.

Part A: Cultural content and creative talents Points Total
1. Cultural content

• Film is set (fictive content/subject matter) mainly in Germany or in the 
German culture area6 2

• Uses German motives7 3
• Uses German film locations8 3
• At least one principal character of the artwork is/was German9 or belongs 

to the German culture or language area
2

• Storyline/artwork is German10 2
• Storyline/artwork is based on a literary work 2
• Storyline/artwork is about an artist or an art genre  2

  
5 Council of Europe European Treaty Series No 147, 2.10.1992 (Entry into force: 1.4.1994) -  
http://conventions.coe.int/treaty/en/Treaties/Html/147.htm
6 German speaking areas, as well as former German speaking areas and areas where a German minority is living 
belong to the German culture area.   
7 Motive: clearly German motive, independently from the film location (ex. Frankfurter Roemer, Reeperbahn, 
Reichstag).
8 Film location: location effectively shot in Germany (a studio is not a film location in this sense). 
9 The principal character is German in the sense of the test if according to the storyline, he or she has -
effectively or presumably - German nationality or lives - effectively or presumably - permanently in Germany.     
10 The storyline/artwork is German if it originates from a German speaking author or from an author who lives 
permanently in Germany, or if it deals with issues which are relevant for Germany. 
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• A contemporary artist in a field other than cinematography contributes 
significantly to the film

2

• Storyline/artwork is related to a personality of the contemporary or world 
history or to a fictional character of the cultural history

2

• Storyline/artwork relates to a historical achievement of the world history 
or to a comparable fictional achievement  

2

• Storyline/artwork addresses questions of religious or philosophic view of 
life or issues of actual social or cultural relevance

2

• One of the final versions is in German language 3
• Film is set mainly in another EEA Member State 1
• Film uses other (if there are no German motives or film locations) or 

further (if there are also German motives or film locations) European 
motives

1

• Principal character of the artwork is from another/a further EEA Member 
State

1 30

2. Creative talents

• Film artist from Germany with international status in an important role: 
‘German stars’  

4

• Film artist from another/a further EEA Member State with international
status in an important role: ‘European stars’

2

• Actor from Germany or the EEA (not yet qualifying as ‘stars’), max. three 
points:

first principal actor (1 point)
second principal actor (1 point)
two other actors (1 points);

3

• Creative film technicians from Germany or the EEA in a responsible 
position, having substantially contributed within ten years before the start 
of the shooting to the artistic creation of a film produced in the EEA or 
with the contribution of a producer from the EEA; or creative film 
technicians from Germany or the EEA whose first debut feature is the 
film in question:
- Director 3
- Scriptwriter 3
- Producer/Co-producer (natural person) 3
- Composer 2
- Cameraman 2
- Cutter 2
- Costume director 1
- Make-up artist 1
- Prop master 1
- Production designer 1
- Art director 1
- Set Decorator 1
- Line Producer 1
- VFX Supervisor 1
- Post Production Supervisor 1 33

63
Part B: Production

• Shooting and studio recording in Germany 
(min. 50% of the total costs of shooting (= studio and outside recording) 
and min. 70% of the total costs of any studio recording spent in Germany) 

12
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(min. 25% of the total costs of shooting (= studio and outside recording)
and min. 70% of the total costs of any studio recording spent in Germany)

(6)

• Each 25% of digital effects (VFX) purchased in Germany as part of the 
overall costs for digital effects (VFX): 1 point

max. 4

• Each 25% of special effects (SFX) ordered in Germany as part of the 
overall costs for special effects (SFX): 1 point

max. 4

• 100% of music recording in Germany 2
• 100% of audio post production and mix in Germany 2
• 100% of copy production up to the answer print in Germany 3
• 100% of sample processing (incl. telecine) in Germany 2
• 100% of procession of final version (incl. digital intermediate) in 

Germany
2 31

94

(11) (ii) Eligibility test for documentaries: As a pre-condition documentaries have to 
meet at least two criteria from the category ‘cultural content’ and then they need to 
achieve at least 27 points out of 52 in the two main parts of the test, A and B.

Part A: Cultural content and creative talents Points Total

1. Cultural content

• Film is set mainly in Germany or the German culture and language 
area11/is mainly about Germany, the German culture and language area, or 
about relevant issues for Germany

4

• At least one principal character is/was German12 or belongs/belonged to 
the German language and culture area

4

• Original version of the film is shot in German language or one of the final
versions is in German language  

2

• Film relates to a significant historical or contemporary personality 1
• Film is about an artist or an art genre 1
• Film is about a historical achievement of the world history 1
• Film deals with the way of living of people/minorities 2
• Storyline/artwork addresses questions of religious or philosophic view of 

life or issues of actual social or cultural relevance
2

• Film is about scientific topics or natural phenomena 2 19

2. Creative talents

• Creative film technicians from Germany or the EEA in a responsible 
position, having substantially contributed within ten years before the start 
of the shooting to the artistic creation of a film produced in the EEA or 
with the contribution of a producer from the EEA; or creative film 
technicians from Germany or the EEA whose first debut feature is the 
film in question:
- Director 5
- Producer 3
- Author 3
- Cameraman 3

  
11 German speaking areas, as well as former German speaking areas and areas where a German minority is living 
belong to the German culture area.   
12 The principal character is German in the sense of the test if according to the storyline, he or she has German 
nationality or lives permanently in Germany.     
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- Cutter 3
- Composer 2
- Sound/music designer 1 20

39
Part B: Production

• Shooting and studio recording in Germany
(min. 50% of the total costs of shooting spent in Germany, otherwise 1 
point for each 10%)

5

• 100% of digital effects in Germany 1
• 100% of music recordings in Germany (in case of 50% 1 point) 2
• 100% of sound post production and mix in Germany (in case of 50% 1 

point)
2

• 100% of image production in Germany (in case of 50% 1 point) 2
• 100% of copy production up to the answer print in Germany 1 13

52

(12) (iii) Eligibility test for animation films: As a pre-condition animation films have to 
meet at least two criteria from the category ‘cultural content’ and then they need to
achieve at least 41 points out of 78 in the two main parts of the test, A and B.

Part A: Cultural content and creative talents Points Total

1. Cultural content

• Principal character is/was German13 or from the German culture or 
language area14

2

• Storyline/material is German or originates from Germany/the German 
culture or language area 

4

• One of the final versions is in German language 2
• Storyline is meant and appropriate for children’s or youth film 3
• Storyline/original story is based on a literary work or originates from 

traditional fairy tales/legends
2

• Storyline/original story is about an artist or an art genre 2
• Storyline/original story relates to a personality of contemporary or world 

literature or to a fictional character of the culture history 
2

• Storyline/original story relates to a historical achievement of the world 
history or to a comparable fictional achievement

2

• Storyline/original story addresses questions of religious or philosophic 
view of life or issues of actual social or cultural relevance

2

• A contemporary artist in a field other than cinematography contributes 
significantly to the film

2 23

2. Creative talents

• Creative film technicians from Germany or the EEA in a responsible 
position, having substantially contributed within ten years before the start 
of the shooting to the artistic creation of a film produced in the EEA or 
with the contribution of a producer from the EEA; or creative film 
technicians from Germany or the EEA whose first debut feature is the 

  
13 The principal character is German in the sense of the test if according to the storyline, he or she has -
effectively or presumably - German nationality or lives - effectively or presumably - permanently in Germany.     
14 German speaking areas, as well as former German speaking areas and areas where a German minority is living 
belong to the German culture area.   



7

film in question:
- Director 3
- Author of the script 3
- Producer 3
- Composer 3
- Animation supervisor 3
- Character designer 2
- Head of production design 2
- Narrator (one point for each of the first four principal roles) 4
- Sound designer 1
- Cutter 1
- Executive producer 1 26

49
Part B: Production
Except for animation works, 100% of the work must be always carried out in 
Germany in order to achieve the maximum number of points. For less than 30%, 
no point is granted.  

• Preproduction (storyboarding, lay-out works) 4
• Background works 4
• 1 point per 10% of German spend for animation works 10
• Speech and sound production, mix 3
• Music recording in Germany 2
• Rendering in Germany 2
• Compositing in Germany 2
• Copy production up to the answer print in Germany 2 29

78

(13) Production costs incurred in Germany (German spend). As a matter of principle, 
the German spend includes all production costs arising from supplies and services 
provided by companies or self-employed individuals which are linked to the film 
and provided in Germany:

• Compensation for services and supplies provided by natural persons (salaries, 
remunerations, costs related to salaries, honoraria) qualify as German spend 
provided that these are liable for taxation in Germany. 

• Compensation for services and supplies provided by companies qualify as German 
spend provided that the following cumulative conditions are met:
o The company has its seat or a branch in Germany and it is registered in the 

commercial registry (Handelsregister) or it provides a business registration
(Gewerbeanmeldung);

o The company or the branch has at the time of delivery at least one permanent 
employee working in Germany;

o The supply or service is invoiced in Germany;
o The supply or the service in question, or the material used is effectively and 

fully provided in Germany and the technical equipment necessary for the 
provision of the service or supply is effectively used in Germany. Mobile 
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technical equipment (ex. camera, light and sound equipment) needs to be 
obtained (purchased, leased or rented) from Germany.

• For the purpose of calculating the production costs incurred in Germany eligible 
for aid, certain costs (preliminary costs, costs for rights, costs of legal advice,
insurances, financing costs, travel and transport costs of actors, operational costs, 
the honoraria of the actors in so far as these exceed 15% of the overall production 
costs and excess reserves) are not taken into account. If the script requires outdoor 
shooting which cannot, or can only at disproportionate efforts be performed in 
Germany, the corresponding services and supplies which comply with all other 
conditions mentioned under this paragraph qualify as costs eligible for aid up to 
30% of the total number of shooting days. This 30% limitation does not apply for 
documentaries.

(14) Aid intensity: The aid intensity amounts to 20% of the production costs incurred in 
Germany in case these costs do not exceed 80% of the overall production costs, or to 
16% of the production costs incurred in Germany if these costs exceed 80% of the 
overall production costs.  

(15) Aid amount: The amount of the individual grants is, as a rule, limited to EUR 4 
million. An amount of up to EUR 10 million may be granted if at least 35% of the 
overall production costs are German spend or if the film receives at least two thirds 
of the total number of points in the eligibility test. In any case, the aid intensity 
mentioned under paragraph (14) above has to be respected.

(16) Cumulation: It is possible to combine aid from the present scheme with other types 
of support. The maximum cumulative aid intensity is 50%, except in the case of 
‘small and difficult’ films where it is 80%. The definition of ‘small and difficult’
films includes those films which are expected to find only a low acceptance on the 
market and which have therefore limited chances for commercialisation, in particular 
in view of their experimental character or because their content, design, artistic 
and/or technical presentation or cultural standard entail high risks.   

(17) Duration: The scheme will be in force for three years, from 1 January 2007 to 31 
December 2009. The German authorities have undertaken to implement any changes 
required after the expiry of the Cinema Communication and to notify the 
Commission of any such changes.

(18) Legal basis. The detailed provisions of the scheme are contained in the guidelines 
(Richtlinie des BKM15 ‘Anreiz zur Stärkung der Filmproduktion in Deutschland’16). 
The scheme is subject to the general provisions of the Film Support Act 
(Filmförderungsgesetz). The aid will be granted on the basis of chapter 0405 section 
683 22 of the Federal Budget (Bundeshaushaltsplan), and on the basis of Articles 23 
and 44 of the Federal Budgetary Act (Bundeshaushaltsordung).

  
15 Der Beauftragte der Bundesregierung für Kultur und Medien
16 ‘Incentive to strengthen film production in Germany’



9

4. ASSESSMENT

4.1. Existence of aid

(19) According to Article 87 (1) of the EC Treaty, save as otherwise provided in the 
Treaty, any aid granted by a Member State or through State resources in any form 
whatsoever, which distorts or threatens to distort competition by favouring certain 
undertakings or the production of certain goods shall, in so far as it affects trade 
between Member States, be incompatible with the common market. 

(20) Involvement of State resources. The present scheme consists in the provision of 
direct grants from the Federal Budget (Bundeshaushalt) of Germany. Consequently, 
it involves State resources.

(21) Economic advantage to an undertaking. The direct grants obtained by film 
producers under the present scheme constitute a payment that they would not receive 
under normal market conditions. Therefore, the scheme provides an economic 
advantage to the beneficiaries. 

(22) Distortion of competition and selectivity. The scheme is selective in nature as its 
only beneficiaries are film producers producing feature films, documentaries and 
animation films which meet the eligibility criteria. The beneficiaries compete with 
other undertakings involved in the production of audiovisual works, including those 
which do not benefit from the scheme. Consequently, the scheme distorts or 
threatens to distort competition.

(23) Effect on Community trade. Since films are traded at an international level and 
considering that German films are in competition worldwide with films from other 
European Member States and may attract audiences internationally, the financial 
advantage granted to film producers on the basis of the scheme affects trade between 
Member States.

(24) Consequently, the scheme constitutes State aid within the meaning of Article 87 (1)
of the EC Treaty.

4.2. Compatibility

(25) The Cinema Communication17 provides for special rules on assessing aid to the 
production of cinematographic and other audiovisual works under Article 87 (3) (d) 
of the EC Treaty. The aid can be justified if the aid scheme complies with the 
general legality principle and the four specific compatibility criteria regarding 
cultural content, territorialisation, aid intensity and aid supplements as set out in the 
Communication.

4.2.1. General legality principle

(26) As stated in point 2.3. a) of the Cinema Communication, the Commission must first 
verify that the scheme does not contain clauses that would be contrary to the EC 
Treaty provisions in fields other than State aid.

  
17 See footnote 1
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(27) On the basis of the information provided by the German authorities, the notified 
scheme does not raise any issues in this respect. Although the eligibility tests do 
contain certain criteria which explicitly refer to German origin18, this is not 
discriminatory since ‘German’ does not relate to nationality, but the tests clearly 
indicate that ‘German’ can either relate to nationality or to residence or to a cultural 
background. Furthermore, the fulfilment of these criteria is not indispensable to 
receive financing under the scheme, but the tests can be passed on the basis of other 
cultural criteria. 

4.2.2. Cultural content

(28) According to point 2.3. b) (1) of the Cinema Communication, the aid must be 
directed towards a cultural product. Each Member State must ensure that the 
content of a production which benefits from aid is cultural according to verifiable 
national criteria in compliance with the application of the subsidiarity principle.

(29) Films selected based on the eligibility tests. The eligibility tests described in 
paragraphs (9)-(12) have been designed by the German authorities to make sure that 
the productions supported have a German and European cultural content and that 
they promote cultural heritage. The cultural content of these productions is in 
particular ensured by means of the following requirements:

• Cultural pre-tests. In order to pass the eligibility tests, as a pre-test the films have 
to meet a minimum number of criteria in the category ‘cultural content’ (four in 
the case of feature films, two for documentaries and animation films). The relevant 
criteria aim at supporting German culture (content, motives, film locations, 
principal characters, storyline/artworks from Germany or the German culture or 
language area, one of the final versions in German language, etc.); promoting 
general cultural heritage (adaptations of literary works, films about artists, art 
genres, significant personalities, historical achievements, religious or philosophical 
questions, issues of socio-cultural relevance, films with the contribution of a 
contemporary artist, etc.); or strengthening European culture (in the case of 
feature films, European content and motives, film location or principal character 
from the EEA, etc.). All these criteria are of either German or European cultural 
nature and no film can receive State aid without having passed four of these 
criteria in case of feature films, and two criteria in case of documentary and 
animation films. 

• Creative talents from Germany or the EEA. Besides the mandatory requirement 
for cultural content, the eligibility tests also contain a category on 'creative talents', 
which makes up approximately one third of the total number of points in the tests. 
In this category, points are attributed for the contribution of creative film 
technicians (director, scriptwriter, producer, composer, etc.) from Germany or the 
EEA, provided that in the past ten years, they have already substantially 
contributed to the artistic creation of a film produced in the EEA; or if the film in 
question is their first debut feature. Furthermore, in the case of feature films, 
points can also be obtained for the contribution of film artists or actors from 
Germany or the EEA. Even though these criteria themselves are not of cultural 
nature, the contribution of creative European "talents" can have an impact on the 

  
18 For example ‘At least one principal character is/was German, or belongs/belonged to the German language 
and culture area’ as explained in footnotes 9, 12 and 13. 
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culture of the film and can further reinforce the link to the German and European 
culture area.

(30) Worst case scenario. The Commission has examined possible worst case scenarios 
for all the three film categories and has concluded that the cultural content of the 
films financed under the scheme is safeguarded in all cases. Even if the film acquires 
the maximum number of points in the part relating to ‘production’ (part B), i.e. the 
‘economic’ criteria of the test, it can only achieve the minimum number of points 
required, if further to the cultural pre-test, it fulfils additional criteria either in the 
category ‘cultural content’ (part A1) or ‘creative talents’ (part A2). 

• In the case of feature films, the minimum number of points is 48 out of 94. The 
maximum number of points in the part relating to ‘production’ is 31. In the 
category ‘cultural content’, there are criteria with 1, 2 or 3 points, and at least four 
criteria need to be met to fulfil the cultural pre-test. As there are only three criteria 
with 3 points in this category, the maximum number of points to be achieved 
through the cultural pre-test is 11. In this case, 6 more points remain to be acquired 
either in the category ‘cultural content’ or ‘creative talents’. Taking into account 
that there is no criterion for which more than 4 points could be granted in these 
categories, this means that at least two additional criteria with cultural relevance 
need to be fulfilled.     

• In the case of documentaries, the minimum number of points is 27 out of 52. The 
maximum number of points in the part relating to ‘production’ is 13. In the 
category ‘cultural content’, there are criteria with 1, 2 or 4 points and at least two 
criteria need to be met to fulfil the cultural pre-test. As there are two criteria with 4 
points in this category, the maximum number of points to be achieved trough the 
cultural pre-test is 8. In this case, 6 more points remain to be acquired either in the 
category ‘cultural content’ or ‘creative talents’. Taking into account that there is no 
criterion for which more than 5 points could be granted in these categories, this 
means that at least two additional criteria with cultural relevance need to be 
fulfilled.

• In the case of animation films, the minimum number of points is 41 out of 78. The 
maximum number of points in the part relating to ‘production’ is 29. In the 
category ‘cultural content’, there are criteria with 1, 2, 3 or 4 points and at least 
two criteria need to be met to fulfil the cultural pre-test. As there is only one 
criterion with 4 points in this category, the maximum number of points to be 
achieved through the cultural pre-test is 7. In this case, 5 more points remain to be 
acquired either in the category ‘cultural content’ or ‘creative talents’. Taking into 
account that there is no criterion for which more than 5 points could be granted in 
these categories, this means that at least two additional criteria with cultural 
relevance need to be fulfilled.       

(31) Based on the above, the Commission considers that the German authorities have 
designed verifiable national criteria to make sure that the content of the aided 
productions is cultural within the meaning of point 2.3. b) (1) of the Cinema 
Communication. The eligibility criteria, and in particular the points-based eligibility 
tests which include a cultural pre-test make sure that aid is granted to a cultural 
product, which is defined by reference to the German and European culture area, and 
to the promotion of general cultural heritage.



12

(32) Co-productions according to the European Convention on Cinematographic Co-
Production (European Convention): As indicated in point (8) e), co-productions 
under the European Convention do not need to pass the eligibility tests under the 
scheme.

(33) The European Convention considers that the defence of cultural diversity of the 
various European countries is one of the aims of the European Cultural Convention
and that cinematographic co-productions are an instrument of creation and 
expression of cultural diversity on a European scale [and] should be reinforced. The 
explanatory report of the European Convention19 states that European cultural co-
operation in the cinema field takes place primarily through co-productions. The 
European Convention therefore aims to encourage European co-productions as an 
instrument of furthering European cultural diversity and its expression. Taking into 
account Article 151 (4) EC which provides that the Community shall take cultural 
aspects into account in its action under other provisions of the Treaty, in particular 
in order to respect and to promote the diversity of its cultures, the Commission is of
the opinion that productions qualifying under the European Convention may be 
considered as meeting the requirement of point 2.3. b) (1) of the Cinema
Communication.

(34) Based on the above considerations, the Commission considers that the German 
authorities have ensured that aid granted under the present scheme is directed 
towards a cultural product in accordance with verifiable national criteria. 

4.2.3. Territorial conditions

(35) According to point 2.3. b) (2) of the Cinema Communication, the producer must be 
free to spend at least 20% of the film budget in other Member States without 
suffering any reduction in the aid provided for under the scheme. In other words, the 
Commission accepted as an eligibility criteria territorialisation in terms of 
expenditure of up to 80% of the production budget of an aided film or TV work. 
However, this must be limited to the minimum degree required to promote cultural 
objectives.

(36) The territorial conditions of the present scheme consist in the following aspects of 
the scheme: In order for a film to be eligible under the scheme, the German spend 
has to amount to 20-25% of the overall production costs. For large budget films, 
there is an incentive to have a German spend of at least 35% of the production 
budget. If the German spend exceeds 80% of the overall production costs, the aid 
intensity decreases.

(37) It follows from the above that the film producer is able to spend at least 20% of the 
film budget in other Member States without suffering any reduction in the aid 
provided for under the scheme. The eligibility condition for 25% German spend and 
the possibility to apply for a higher aid amount in case of 35% German spend are 
clearly below the maximum level authorised, i.e. 80%. Moreover, with the aid 
intensity going down if the German spend exceeds 80% of the production costs, the 
producer is not only free to spend at least 20% of the film budget in other Member 
States, but there is even a disincentive for the aid beneficiary to spend more than 

  
19 See footnote 5
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80% of the overall production costs on German territory. Thus, the territorial 
conditions of the present scheme are compliant with the Cinema Communication. 

4.2.4. Aid intensity

(38) According to point 2.3. b) (3) of the Cinema Communication, aid intensity must in 
principle be limited to 50% of the production budget with a view to stimulating 
normal commercial initiatives inherent in a market economy and avoiding a bidding 
contest between Member States. Difficult and low budget films are excluded from 
this limit. The Commission considers that, under the subsidiarity principle, it is up to 
each Member State to establish a definition of difficult and low budget films
according to national parameters.

(39) The maximum aid intensity under the present scheme alone is 16% of the overall 
production costs. Cumulated aid can amount to 50% except in the case of ‘small and
difficult films’ where it is up to 80%. The German authorities consider ‘small and
difficult film’ to be one which is expected to find only a low acceptance on the 
market and which has therefore limited chances for commercialisation in particular 
in view of its experimental character or because its content, design, artistic and/or 
technical presentation or cultural standard entail high risks. In application of the 
subsidiarity principle, the Commission considers that the German authorities have 
thus established a definition of ‘difficult and low budget films’ according to national 
parameters.

(40) The Commission therefore considers that the scheme complies with the aid intensity 
rules of the Cinema Communication.

4.2.5. Aid supplements for specific film-making activities

(41) According to point 2.3 b) (4) of the Cinema Communication, aid supplements for 
specific film-making activities (e.g. post-production) are not allowed in order to 
ensure that the aid has a neutral incentive effect and consequently that the 
protection/attraction of those specific activities in/to the Member State granting the 
aid is avoided.

(42) The present scheme provides support to the costs linked to the film production 
process as a whole, without foreseeing any aid supplement for specific film-making 
activities. This complies with the conditions of the Cinema Communication.

4.2.6. Conclusion

(43) The Commission has therefore concluded that the German Film Fund constitutes
State aid within the meaning of Article 87 (1) EC but is compatible with the 
common market on the basis of Article 87 (3) (d) EC as it fulfils the conditions set 
out in the Cinema Communication.
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5. DECISION

On the basis of its assessment of the German Film Fund, the Commission has decided to 
consider the scheme as being compatible with the EC Treaty. The scheme is approved until 31 
December 2009 on the basis that the German authorities have undertaken to implement any 
changes to the scheme which may be required after the expiry of the Cinema Communication.
The Commission requests the German authorities to submit an annual report on the 
implementation of the scheme. The Commission further reminds the German authorities that 
any plans to modify this scheme must be notified to the Commission.

If this letter contains confidential information which should not be disclosed to third parties,
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site:

http://ec.europa.eu/community_law/state_aids/index.htm

Your request should be sent by encrypted e-mail to stateaidgreffe@ec.europa.eu or, 
alternatively, by registered letter or fax to:

European Commission
Competition Directorate-General
State Aid Greffe
B-1049 Brussels
Fax No: +32 2 296 1242

Yours faithfully

For the Commission

Neelie KROES
Member of the Commission


