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Subject:  State aid No N 775/2006 – Germany 
 

(1) Reduced tax rates for the manufacturing industry, agriculture and forestry, 
and  (2) tax cap for energy intensive users ("Spitzenausgleich")  
 

 
Excellency, 
 
1. Procedure 
 
On 22 November 2006, Germany notified the above mentioned measures. The notification 
was registered by the Commission on 22 November 2006 (A/39428). Germany amended the 
notification by letter of 1 December 2006, registered on the same day (A/39771). The 
Commission requested additional information by letter of 19 December 2006 (D/60410). By 
letter of 12 January 2007 Germany requested extension of the delay for replying until 20 
February 2007. This was accepted by the Commission by letter of 24 January 2007 
(D/50308). Germany replied by letter of 20 February 2007 (registered on the same day, 
A/31548). After a meeting with the Commission services on 22 March 2007, Germany 
amended its reply by letters of 3 April 2007 (registered on the same day, A/32922) and of 25 
April 2007 (registered on the same day, A/33502). 
 
2. Description of the measure 
Germany notified modifications to two tax reduction measures from the ecotax system, which 
were previously approved by the Commission under State aid rules. The modifications 
concern the general tax reduction for the business sector (former State aid N449/2001) from 
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energy taxation and the tax rebate for particularly energy intensive users1 ("Spitzenausgleich"- 
NN61/2003).  
 
The modifications are subject to a standstill clause until a positive Commission decision is 
taken and shall take effect retroactively as of 1 January 2007.  
 

Legal basis for the measures: 
The general ecotax reduction was regulated by the mineral oils law (§25 par.1 first sentence 
Nr. 5 together with par. 3a first sentence nr. 1.2, 3.2 and 4.2.) and by the electricity tax law 
(§9 third paragraph) The provisions of the mineral oils law were included without 
modification in §54 of the energy tax law, which entered into force on 1 August 2006. Subject 
of this notification are the modifications made by the new Biofuel Quota Law to §54 Energy 
Tax Law and §9 third paragraph of the Electricity Tax Law.  

"Spitzenausgleich" is regulated in §55 Energy Tax Law (former §25 a Mineral Oils Tax Law) 
and §10 Electricity Tax Law. 

 Germany notified the measures until 31 December 2012. 
 

The general reduction from energy taxation for the business sector 
With effect of 1 April 1999 and for environmental reasons, Germany introduced the ecotax to 
enlarge and significantly increase taxation on the use of certain energy products. At the same 
time Germany established a general tax reduction for companies active in manufacturing and 
in agriculture and forestry. The German definition of beneficiaries also includes companies 
active in fishery ("Unternehmen der Teich- und Fischzucht"). The tax was subsequently 
increased in several steps. The tax reduction for heating fuels (heating oil, natural gas and 
liquefied gas) was calculated first as 80% percentage of the tax increases since 1 April 1999 
and later reduced to 60%.In order to maintain the competitiveness of German companies, 
Germany now increases the tax reduction, which will amount in the future to 60% of the 
ecotax. The tax reduction on electricity for heating purposes when first introduced amounted 
to 80% of the full tax and was subsequently reduced to 60% of the full tax. The tax treatment 
of electricity has remained unchanged since. 

The following table lists the normal tax rates and the reduced tax rates for business. 

Energy product Normal tax rate Reduced tax rate (60% of 
normal tax rate) = business 
rate 

Heating oil 61.35 €/1000 l 36,81 €/1000 l 
(44,99 committed by German 
government) 

Natural gas 05.50 €/MWh 3,30 €/MWh 
Liquified gas 60.60 €/1000 kg 36,36 €/1000 kg 
Electricity 20.5 €/MWh 12.30 €/MWh 
 
The following table illustrates the development of the remaining tax burden on beneficiaries 
over time until after the general ecotax reduction as established by the Biofuel Quota Law, in 
comparison with the minimum tax rates established by Directive 2003/96/EC (the Energy Tax 
Directive)2. 
                                                 
1  Germany is not basing its scheme on Article 17(1)(a) of Council Directive 2003/96/EC and thus "energy 

intensity" in the German context does not correspond with the notions contained in the referred Directive. 
2      OJ L 283 of 31.10.2003, p.51. 
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Mindest-

steuersatz der 
EU-Energie-

steuerRL 

Heizöl 
(€/1.000 l) 

40,90 44,99 53,17 36,81  
(44,99 

committed by 
German 

government) 

21,00 

Erdgas 
(€/MWh) 

1,84 2,168 4,036 3,30 0,54* 

Flüssiggas 
(€/1.000 kg) 

25,56 28,12 46,58 36,36 0,00 

Strom 
(€/MWh) 

0,00 2,05 12,30 12,30 
(keine 

Änderung) 

0,50 

*Anm.: 0,54 €/MWh entsprechen 0,15 €/Gigajoule 

 

Germany recognised that the most recent reform would lead to taxation for heating oil lower 
than before the entering into force of the first step of the ecotax reform. In order not to extend 
the aid beyond what had been considered necessary when the tax was increased for the first 
time, the German government committed to propose to the German legislator to limit the tax 
reduction for heating oil to the effect that the remaining tax burden will not be lower than 
44.99€/1000 l. 
 
The revenue foregone resulting from the tax reduction for heating fuels amounted to € 342 
million in 2005. Revenue foregone resulting from the general tax rebate for electricity is 
estimated at 1.85 billion in 2005. About 120 000 companies benefit from the general tax 
reductions for manufacturing and agriculture and forestry on all energy products. The German 
government estimates that the increase of revenue foregone resulting from the general tax 
reduction will be balanced by lower revenue foregone resulting from the modifications to 
"Spitzenausgleich" and that the effects of the two measures together will be therefore revenue 
neutral. 

Spitzenausgleich 
Spitzenausgleich is a tax rebate for particularly energy intensive users active in manufacturing 
and is linked to the development of the employer's contribution to the national pension 
system. It shall ensure that the energy tax burden on industry is not much higher than the 
reductions through lowering the employer's contributions to the pension system. However, 
there remains always a net burden to be born by industry. The core elements of this measure, 
which was introduced at the time of introduction of the ecotax, remain unchanged. In 
particular, the refund remains limited to 95% of the eligible tax burden in order to maintain an 
incentive effect. The mechanism is modified primarily in order to align it to the modifications 
made to the calculation of the general tax reduction. At the same time the calculation of the 
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employer's contribution is fixed in order to prevent an increase of rebate or widening of the 
scope of beneficiaries over time.  

Originally, Spitzenausgleich had been applicable to natural gas, liquefied gas, electricity and 
heating oil. The Biofuel Quota Law establishes the tax rebate for natural gas, liquefied gas 
and electricity. Following the commitment by the German government to limit the tax 
reduction for heating oil, the government intends to propose to the legislator to re-introduce 
Spitzenausgleich also for heating oil. The following table illustrates the minimum remaining 
tax burden that beneficiaries will bear after the general tax reduction and after the application 
of Spitzenausgleich3. The remaining tax burden is compared with the applicable minimum tax 
rates established by the Energy Tax Directive. 
 
Energy product Remaining tax burden after 

Spitzenausgleich 
Minimum Tax Rates under 
Energy Tax Directive 

Natural gas 1.913€/MWh 0.54€/MWh* 
Liquefied gas 26.10€/1000 kg 0 
Electricity 0.615 €/MWh 0.50€/MWh 
Heating oil 41.10€/1000l 21€/1000l 

*0,54 €/MWh equal 0,15 €/Gigajoule 

 
Germany expects no budgetary implications from the notified modifications in comparison to 
the current situation. In 2005 about 20 000 companies benefited from "Spitzenausgleich" and 
the foregone revenue was about € 1.9 billion. 
 

 For reasons of compliance with the Energy Tax Directive, the Commission's approval of 
Spitzenausgleich under case NN61/2003 was limited until 31 December 2006 since during the 
transitional period (2004-2006) contained in the Energy Tax Directive Germany based the 
scheme on Article 17(1)(a) of the Directive (tax differentiation in favour of energy–intensive 
businesses). 

 
 Germany takes the position that the measure, although not adapted to the definition of energy 

intensive users provided by Article 17(1)(a), complies nevertheless with the Energy Tax 
Directive and in particular its Article 17(1)(b). This article allows tax reductions provided that 
the beneficiaries are subject to agreements, as far as they lead to the achievement of 
environmental protection objectives or to improvements in energy efficiency. The 
beneficiaries are subject to the "Klimaschutzvereinbarung". This agreement was concluded 
between the German government and the German industry in 2000 in order to reduce the 
specific greenhouse gas emissions of German industry by 35% in 2012 compared to 1990 
levels. The implementation of the agreement is subject to independent monitoring.  The latest 
report, published in 2005 confirms that 92% of the objective has been achieved.  

 
 In order to guarantee timely monitoring and the full respect of the agreement in return for the 

tax rebate, Germany committed itself to a four-step-procedure. 
 

                                                 
3  The calculation is illustrated on the example of natural gas: 

• Remaining tax burden after general tax reduction amounts to 3.30 €/MWh 
• tax before introduction of ecotax reform of 1.84 €/MWh 
• 3.30 €/MWh - 1.84 €/MWh = 1.46 €/MWh 
• 5% of 1.46 = 0.073 €/MWh 
• 0.073 €/MWh + 1.84 €/MWh = 1.913 €/MWh (remaining minimum tax burden) 



 5

1. Step: Germany confirmed on the basis of available information that it is to be expected that 
the objective of 96% by 31 December 2009 and 100% by 31 December 2012 will be met. 
"Spitzenausgleich" will be granted in a first step until 31 December 2009. 
 

 2. Step: The measure will be extended until 31 December 2010 provided that the German 
government, based on an independent monitoring report, states in 2009 that it is to be 
expected that the objective of 96% by 31 December 2009 and 100% by 31 December 2012 
will be met. This statement must be published by 31 December 2009 in the German Official 
Journal, otherwise the measure ends on 31 December 2009. 

 
 3. Step: The measure will be extended until 31 December 2011 provided that the government, 

based on an independent monitoring report, states in 2010 that the objective of 96% by 31 
December 2009 has been achieved and that the achievement of 100% by 31 December 2012 is 
to be expected. This statement must be published by 31 December 2010 in the German 
Official Journal, otherwise the measure ends on 31 December 2010. 

 
 4. Step: The measure will be extended until 31 December 2012, provided that the German 

government, based on an independent monitoring report, states in 2011 that the achievement 
of the objective of 100% by 31 December 2012 is to be expected. This statement can only be 
made if it is ensured with likelihood bordering certainty that the objective will be met. The 
statement must be published in the Official Journal by 31 December 2011. Without this 
statement the measure ends on 31 December 2011.  

 
 "Spitzenausgleich" for 2012 will be paid only up to 80%. The remaining 20% will be paid 

only after the statement made by the German government in 2013, based on an independent 
monitoring report, that the objective of the voluntary agreement has been achieved to 100%. 
This statement must be published by 31 December 2013; otherwise the remaining 20% will 
not be paid. 

 
3.  Assessment of the measures 
By relieving a selective group of companies from a tax burden that other companies in 
Germany have to bear, the measures confer an advantage to the beneficiaries. The selective 
nature of the measure is not justified by the nature and general logic of the national tax 
system. With regard to the nature of the economic activity of the beneficiaries and the 
amounts involved, the advantage has the potential to distort competition and to affect intra-
Community trade. The measure thus constitutes State aid in the meaning of Article 87(1) of 
the EC Treaty. 

Germany complied with its obligation under Article 88(3) EC by notifying the measure before 
putting it into effect. 

The Commission considers that the measures can be declared compatible with Article 
87(3)(c) EC as they do not distort competition to an extent contrary to the common interest.  

The Commission assessed the compliance of the notified measures with the Community 
guidelines on State aid for environmental protection (OJ C37 of 3.2.2001, p.3), and in 
particular with point 51.2 together with 51.1.b thereof.  

The measures are tax reductions/refund from an existing tax.  

In previous decisions the Commission reached the conclusion that the German Ecotax 
constitutes an environmental tax, which in line with point 51.2 has an appreciable positive 
impact in terms of environmental protection. The Ecotax is a tax on the consumption of 
energy products which gives an incentive to companies to become more energy efficient, 
which indirectly leads to less greenhouse gas emissions. The Commission notes that the 
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notified modifications will lead to a decreasing tax burden on certain companies, which is 
likely to weaken the environmental effect of the tax. The Commission also notes that 
Germany exempts certain energy intensive processes from taxation, which influences the 
environmental impact of the tax4. However, considering the overall high tax rates and the 
remaining tax burden on companies, the Commission considers that the tax overall still has an 
appreciable positive impact in terms of environmental protection. 

All derogations for the firms concerned have been decided on when the tax was adopted. 
As regards the general tax reduction the notified modifications partly undo the increases of 
tax that was gradually put on companies. In no case however, the remaining tax burden will 
be lower than the one companies had to bear at the time when the reduced rate was 
introduced. As regards the energy products with the main economic importance, the 
remaining tax burden still remains significantly higher than the burden imposed on companies 
in the first phase of the ecotax reform. The Commission therefore considers that the 
derogation in its notified form can be considered as a derogation  adopted at the time of 
introduction of the tax. 
 
Also the tax refund ("Spitzenausgleich") was already introduced at the time of adoption of the 
tax. The Commission accepted certain modifications to the measure in 2004 for the reason 
that these modifications made the instrument more targeted. The main element of this reform, 
namely the establishment of an always remaining marginal tax burden, is maintained. The 
notified modifications are adaptations that do not alter the derogation as such. 
 
The Commission therefore considers that the provisions of point 51.1 can be applied to the 
notified modifications. Companies benefiting from the general reduced tax rate as well as 
companies benefiting from "Spitzenausgleich" pay after tax reduction still an amount which is 
by far higher than the Community minimum tax rates established by the Energy Tax 
Directive. This will ensure that companies still have an incentive to improve environmental 
protection. The notified modifications therefore comply with point 51.1.b first indent of the 
environmental aid guidelines. 
 
Germany notified the measures until 31 December 2012. The Commission considers that the 
general tax reduction has been approved by Commission decision of 13 February 2002 for a 
period of 10 years, in line with point 51.1 first paragraph. "Spitzenausgleich" has been 
approved until the end of 2006 since the measure was linked to a transitional period in the 
Energy Tax Directive. Point 23 of the environmental aid guidelines states that Member States 
remain free to renotify the measures in question to the Commission, which could adopt the 
same approach in its analysis, while taking into consideration the positive results obtained in 
environmental terms. The Commission takes into account that Germany has linked the 
granting of "Spitzenausgleich" to an environmental agreement which will end at the end of 
2012. It is at this time that the full environmental benefits will be obtained. The Commission 
therefore considers it justified to allow the measure to continue until the end of 2012 in order 
to maintain the link with the environmental agreement. No such link exists for the general tax 
reduction, which therefore in principle should be limited until 13 February 2012. However, 
the measures are designed to form a complete system. For example, "Spitzenausgleich" is 
calculated on the basis of tax burden resulting from the general tax reduction. National 
reviews in the past were done for the system overall rather than for individual measures. The 
Commission therefore accepts the duration for both measures until 31 December 2012. The 
Commission notes though that the applicable environmental aid guidelines are currently 

                                                 
4  These exemptions do not constitute State aid (see Commission decision for State aid N820/2006). 
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subject to review and that any approved state aid can be subject to appropriate measures if this 
becomes necessary. 
 
Within the business category, two sectors have to be assessed separately under the State aid 
rules: 
 
Assessment of the general tax reduction for companies active in agriculture and forestry 
Notifications pending on 31 December 2006 are assessed according to the Community State 
aid guidelines (2000-2006) that were applicable in the agricultural and forestry sector on the 
date of notification of aid (OJ C 28 of 1.2.2000, p.2). The Commission considers that the 
reasons for approving the measure in 2002 are unchanged. The Commission notes at this 
occasion that no tax differentiation between sectors within agriculture is applied.  

 

Assessment of the general tax reduction for fisheries and aquaculture ("Unternehmen 
der Teich- und Fischzucht") 
According to section B point 7 of the environmental aid guidelines, the same rules apply to 
fisheries and aquaculture, without prejudice to the application of the provisions set out in 
Council Regulation (EC) No 2792/99 of 17 December 1999 (OJ L 337, 30.12.1999, p.10) 
laying down the detailed rules and arrangements regarding Community structural assistance 
in the fisheries sector and in the guidelines for examining State aid in the fisheries and 
aquaculture sector5. Point 4.1.1. of the fisheries guidelines stipulates that State aid for 
environmental protection will be assessed in accordance with the environmental aid 
guidelines 

The Commission considers that the assessment made in State aid N449/2001 continues to be 
valid.  
 
The Commission has also assessed whether the notified measures are in breach of other 
provisions of the Treaty or secondary legislation, and in particular of provisions of the energy 
tax directive.  
 
According to Article 5 of the Energy Tax Directive, provided that they respect the minimum 
levels of taxation, Member States may differentiate in tax rates between business and non-
business use, for electricity and energy products used for heating purposes. Business use is 
defined and Article 11(1) of the Directive and comprises all activities of producers, traders 
and persons supplying services including in mining and agricultural activities and activities of 
the professions. According to Article 11(4), Member States may limit the scope of the 
reduced level of taxation for business use. Germany has limited the business tax rate to 
manufacturing, agriculture, forestry and fishery. The Commission considers that the general 
tax reduction complies with the above provisions of the Energy Tax Directive. 
 
Furthermore, according to Article 17, Member States may further differentiate within the 
business use category under the conditions set in this Article. The tax refund 
("Spitzenausgleich") is based on Article 17(1)(b) of the energy tax directive. This provision 
allows tax reductions where agreements are concluded with undertakings or associations of 
undertakings, as far as they lead to the achievement of environmental protection objectives or 
to improvements in energy efficiency. In its assessment, the Commission takes in particular 
note of the monitoring procedure and of the step model to which the German government 

                                                 
5       OJ, C 229 of 14.9.2004, p. 5 
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committed. The Commission considers that the procedure will ensure an appropriate 
monitoring and enforcement of the environmental agreement entered into by the German 
industry, and will ensure that the agreement will be effective. The Commission furthermore 
notes that the possibility to stop the measure in case the monitoring reveals failure to meet the 
objectives together with reserving 20% at the end of the duration of the agreement will be an 
incentive on companies to respect the agreement and at the same time establishes a sanction 
in case of non-compliance. The Commission therefore considers that the notified measure 
complies with Article 17(1)(b) of the energy tax directive. 
 
4. Decision 
The Commission has accordingly decided not to raise objections against the measure since it 
is compatible with Article 87(3)(c) of the EC Treaty.  

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: http://ec.europa.eu/community_law/state_aids 
 
Your request should be sent by registered letter or fax to: 
 

European Commission 
Directorate-General for Competition 
Comp State Aid Greffe 
B-1049 Brussels 
Fax No: +32-2-296.12.42 

 
 
 
Yours faithfully, 

 
For the Commission 

 
 
 
 

Neelie KROES 
Member of the Commission 

http://ec.europa.eu/community_law/state_aids
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