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Madam 

1.  Procedure 

(1) In a letter dated 4 October 2005, n. SG (2005) A/9026, received by the European 
Commission on 6 October 2005, the Polish authorities provided a notification for the 
Polish audiovisual fund.  

(2) The Commission wrote requesting additional information on 30 November 2005 and 2 
March 2006. The Polish authorities replied to these requests with letters registered on 
5 January 2006, n. A/30083 and on 4 April 2006, n. A/32552. In the latter reply, the 
Polish authorities indicated that the scheme would be modified in April 2006 to 
address certain concerns raised by the Commission. The corresponding modifications 
were made in the amending Regulation of 5 May 20061. 

                                                 
∗ DISCLAIMER : This document is an internal Commission document which is made available for information 

purposes only. 
1 Journal of Laws of 9 May 2006, Nr 78, item 545 
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2. Description of the aid measures 

2.1. General conditions of the scheme (Ogólne warunki programu pomocowego) 

(3) Legal basis: On the basis of the Cinematography Act ( “the Act”) (ustawa o 
kinematografii), enacted on 30 June 20052, the Polish authorities have created a 
scheme to offer financing support for audiovisual production and other activities in the 
field of cinematography. The details of the scheme have been laid down in the 
Regulation of the Minister of Culture of 27 October 2005 on co-financing of activities 
in the area of cinematography by the Polish Institute of Film Art3 (“the Regulation”) 
(rozporządzenie Ministra Kultury w sprawie udzielania przez Polski Instytut Sztuki 
Filmowej dofinansowania przedsięwzięć z zakresu kinematografii) as amended by the 
Regulations of 21 March 20064 and 5 May 20065. 

(4) Types of activities to be funded: The scheme provides financial support for activities 
in the area of  

(a) preparation of film projects,  

(b) film production,  

(c) film distribution and dissemination,  

(d) promotion of Polish film-making and  

(e) dissemination of film culture, including production of films by Polish 
expatriate centres. 

(5) Beneficiaries and eligible costs: The beneficiaries and eligible costs depend on the 
type of activity to be funded: 

(a) Preparation of film projects 
– Beneficiaries: The beneficiaries are film producers and scriptwriters. The 

number of beneficiaries is expected to be 80 per annum. 

– Eligible costs: The costs of acquiring rights, research, writing a screenplay 
(including treatment), making a financial plan, preparing a budget, finding cast 
members, preparing a production plan, finding business partners and sponsors, 
preparing a marketing plan, and other specific costs directly related to a 
particular type of film are eligible.  

(b) Film production 
– Beneficiaries: The beneficiaries are film producers. The number of 

beneficiaries is expected to be 78 per annum. 

– Eligible costs: Costs which are directly related to the production of films, eg, 
remuneration of the staff involved in the production process, renting the 
necessary equipment, services related to film production (transport, decor), as 
well as costs related to the soundtrack and visual effects are eligible. 

                                                 
2 Journal of Laws of 19 July 2005, Nr 132, item 1111. 
3 Journal of Laws of 31 October, Nr 219, item 1870. 
4 Journal of Laws of 28 March 2006, Nr 50, item 366. 
5 Journal of Laws of 9 May 2006, Nr 78, item 545 
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(c) Film distribution and dissemination 
– Beneficiaries: The beneficiaries are film distributors. The number of 

beneficiaries is expected to be 100 per annum. 

– Eligible costs: The costs of distributed and disseminated copies, advertising 
costs, as well as the costs of modernising and renting cinema halls and film 
projectors are eligible. 

(d) Promotion of Polish film-making 
– Activity: The promotion of Polish film-making includes supporting the 

presence of Polish films and film producers at international film festivals, 
exhibitions, seminars and workshops, as well as other activities promoting 
Polish film-making abroad (eg, thematic exhibitions and retrospectives), but it 
does not support production as such. 

– Beneficiaries: The beneficiaries are state and regional cultural institutions, 
non-governmental organisations, schools and universities, National Film 
Archives, regional and local film archives, Polish and foreign institutions 
promoting Polish film-making on a non-commercial basis, as well as 
diplomatic and consular representations. The number of beneficiaries is 
expected to be 100 per annum. 

– Eligible costs: The costs of participating in international events, costs related to 
organisation of film events, promotion costs, and costs related to organising 
promotional film events are eligible. 

(e) Popularising film culture 
– Activity: Popularising film culture includes the following activities: 

• organising national film festivals, exhibitions and promotion of other 
events of high artistic value; 

• organising conferences and symposiums aimed at raising awareness of 
film; 

• co-financing the publication of books and magazines dedicated to film art; 

• supporting academic and low-circulation film publications; 

• digitising and conserving film archives; 

• organising and supporting competitions in the field of film art; and 

• supporting the career development of individuals involved in film 
production and popularising film culture. 

– Beneficiaries: The beneficiaries are cinemas of the Europa Cinemas Network 
(Sieć Europa Cinemas) and Studio Cinemas Network (Sieć Kin Studyjnych), 
single-screen, arthouse cinemas outside the above-mentioned networks (but 
subject to the condition that European films account for at least 20% and Polish 
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films for at least 10% of their annual programme) film discussion clubs, 
cultural institutions, and media. The number of beneficiaries is expected to be 
140 per annum. 

– Eligible costs: The costs of organising film festivals, exhibitions conferences 
and competitions are eligible, including renting premises, printing posters, 
advertising, renting and transporting projectors, translation fees; the costs of 
relevant film publications, digitising and conserving film archives, and 
supporting the career development of individuals promoting film culture.  

(6) Objective: The objective of the scheme is to support culture and protect national 
heritage. In particular, the scheme aims to develop national cinematography and 
strengthen the film industry against highly commercial productions from outside the 
European Union. The scheme supports independent audiovisual productions and 
ambitious films of a very high artistic level produced in European languages (also 
languages of limited geographic extent). The scheme also intends to enrich European 
cultural diversity through the realisation of common international projects, promotion 
of Polish and European cultural heritage and strengthening of common values of the 
Polish and European culture, tradition, heritage and history. 

(7) Granting authority: The aid is granted by the Polish Institute of Film Art (“the 
Institute”). The final decision on funding is taken by the Director of the Institute (“the 
Director”). The decision has a discretionary nature but it aims to support projects of a 
very high artistic level which are characterised as valuable from the point of view of 
European film culture and national culture (ethic, humanistic, moral, estetic, artistic 
(plastyczne) and cognitive (edukacyjne) values). 

(8) Criteria: To ensure objectivity when granting the aid, in each case, applications for 
funding under the present scheme are subject to expert6 opinions in accordance with 
the criteria set out in § 4 of the Regulation7:  

(a) artistic, cognitive and ethical qualities: precision of the dramatic construction, 
the psychological depth of the characters and quality of dialogues; application 
of innovative forms of expression; identification of new theme areas and up-to-
date social problems; promotion of ethical and educational values, also among 
children and young people; 

(b) significance for the national culture and strengthening of the Polish tradition 
and mother tongue: drawing on Polish cultural heritage; taking up important 
historic themes; strengthening national identity and popularising patriotic 
subjects, especially in works addressed to children and young people; depicting 
the riches and variety of regions; protecting and preserving Polish cultural 
heritage in the area of film; 

                                                 
6 The candidates for experts are submitted by film circles such as associations of film makers, the National 

Association of Audiovisual Producers (Krajowa Izba Producentow Audiowizualnych) and the entities 
obliged to make payments on the basis of Article 19 of the Act. The experts are appointed by the Minister 
from among representatives of film milieus and opinion-making circles, taking into account their expertise 
in the field of cinematography. The experts evaluating a specific project are appointed by a draw from the 
list of experts. The number of experts to evaluate a certain project is specified each time by the Director of 
the Institute, bearing in mind the nature and the complexity of the project and the amount of financing 
requested. See § 12 of the Regulation. 

7 See Art. 22 (3) of the Act and § 4 of the Regulation. 
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(c) enriching European cultural variety: producing joint international projects; 
promoting European cultural heritage; strengthening the common values of 
European culture;  

(d) anticipated effects of the project: development and application of modern 
technologies in the sphere of film recording and screening; international scope 
of the project; diversification of the recipient or participant structure; 
geographical reach of the project; development of independent film production 
and small and medium sized enterprises; execution of the horizontal policies of 
the European Union; 

(e) economic and financial terms of execution: participation of non-public funds in 
the budget of the project; involvement of international funds; expected 
economic effect of the project; track record of the film producer and director. 

(9) Form of the aid: The aid takes the form of direct grants, loans and guarantees. The 
last two forms can only be applied in cases of funding of film production and 
preparation of film project. Interest free loans are granted for the maximum period of 
five years. The loan can be partly or entirely written off. The maximum amount of 
loans and guarantees are granted up to maximum allowed aid intensities for grants.8 

(10) Beneficiaries: The beneficiaries of the scheme are all entities engaged in activities in 
the field of cinematography, e.g. film producers, distributors, cinema operators, film 
festival organisers. Applicants from all Member States of the European Union as well 
as the European Free Trade Association EFTA – parties to the Agreement on 
European Economic Area are eligible for funding on the basis of the scheme under 
investigation. The total number of beneficiaries for all types of activities is estimated 
at between 101 and 500 entities per year.  

(11) Budget of the scheme: The annual budget of the entire scheme amounts to 
approximately PLN 100 million (approx. € 25.4 million)9. The expected allocation of 
the budget for the above mentioned types of activities is as follows:  

(a) preparation of film projects - 6.5 % (PLN 6.5 million / € 1.6 million), 

(b) film production - 68 % (PLN 68 million / € 17.3 million), 

(c) film distribution and dissemination - 14.5 %, (PLN 14.5 million / € 3.7 
million), 

(d) promotion of Polish film-making - 4% (PLN 4 million / € 1 million), 

(e) dissemination of film culture, including production of films by Polish 
expatriate centres - 7% (PLN 7 million / € 1.8 million). 

(12) Source of funding: Financial support of activities under the notified scheme is granted 
from the revenues of the Institute. According to Article 18 (1) of the Act, the revenues 
of the Institute comprise the following10:  

                                                 
8 Detailed conditions of granting the loans and guarantees will be determined in each case in an agreement 

between the Director of the Institute and the beneficiary 
9 Exchange rate in accordance with Official Journal C89 of 12 April 2006, 1EUR=3.934 PLN 
10 The operational costs of the Institute can be covered solely from the revenues mentioned under paragraph (12) 

a), c) and d) above (see Art. 18 (3) of the Act). 
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(a) subsidies granted to specific entities by the Minister from the funds which he is 
authorised to administer; 

(b) revenues from the exploitation of films where the respective copyrights are 
owned by the Institute;11 

(c) donations, inheritances and legacies; 

(d) proceeds from the Institute’s assets; 

(e) funds awarded by the Minister from the Fund for the Promotion of Culture;12 

(f) revenues from copyrights to movies produced before 31 December 1989 
owned by state film institutions;13  

(g) payments to the Institute on the basis of Article 19 of the Act as follows:14 

– an entity operating as a cinema pays the Institute 1.5 % of box office takings 
and advertising revenues, before deducting the distributor’s share; 

– an entity operating as a distributor pays the Institute 1.5 % of its revenue from 
sales and rentals of media carrying recorded movies and from contracts with 
third parties authorising them to sell or rent such media; 

– a television broadcaster pays the Institute 1.5% of its revenue from advertising, 
tele-shopping and sponsored broadcasts or of its revenue from payments 
collected directly from subscribers for access to broadcast programmes, 
provided that this revenue is higher in a given period 

– a digital platform operator pays the Institute 1.5% of its revenue from 
payments for access to television programmes broadcast or re-transmitted on 
the digital platform 

– a cable television operator pays the Institute 1.5% of its revenue from access to 
re-transmitted television programmes and the provision of re-transmission 
services 

– a public broadcaster is obliged to earmark at least 1.5% of its annual licence 
fee revenue for film production. In this respect, the broadcaster submits an 
annual report to the Director before the end of the first quarter of the following 
year. If the amount mentioned in the first sentence is not entirely spent on film 
production, the broadcaster pays the difference to the Institute within 1 month 
after the end of the first quarter of the year.  

                                                 
11 These revenues cover only part of costs incurred for storage and conservation of the film archives. The money 

received in this way can only be spent on the statutory activity of the Institute.   
12 Referred to in art. 47e of the Act of 29 July 1992 on gambling and mutual bets (Journal of Laws of 2004, No. 

4, item 27 and No. 273, item 2703). 
13 Referred to in art. 27a (4) and 45b of the Act of 16 July 1987 on state-owned film institutions (Journal of Laws 

of 2003 No. 58, item 513 and of 2005 No. 132., item 1111). 
14 Referred to in art. 19 (1)-(7) of the Act. These payments are made on a quarterly basis, within 30 days of the 

end of each quarter. The liabilities mentioned in paragraph (12)(g) are deemed to be taxes, whereas the 
rights of the tax authority are exercised by the Director, and the rights of the appeal body by the minister 
responsible for culture and protection of the national heritage. They also constitute tax deductible expenses 
on the day on which they are paid, in the meaning of the income tax provisions. 
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(13) The obligation to make payments on the basis of Article 19 of the Act covers the 
entities based in the territory of Poland (also with headquarters in other countries) and 
registered in the national register of undertakings (rejestr przedsiębiorców) or register 
of persons involved in economic activity (ewidencja osób prowadzących działalność 
gospodarczą). However, the basis for calculating the payments is the revenue 
generated solely from the Polish market.  

(14) Note that the subsidies referred to in Article 18 (2) of the Act, ie, specific subsidies for 
investment projects of the Institute, are not covered by this Commission decision.  

(15) Territorial conditions: In the case of film production, the co-financing agreement 
between the Director and the beneficiary may contain a clause, according to which the 
beneficiary will be obliged to spend up to 80% of the funds obtained from the Institute 
on the territory of the Republic of Poland.15 As regards other types of activities 
(preparation of film projects, film production, film distribution and dissemination and 
promotion of Polish film-making and dissemination of film culture) no territorial 
requirements are applicable. 

(16) Aid intensity: The maximum aid intensity for all types of projects is in principle 50 % 
of the project budget. Exceptionally, for preparation of film projects, film production 
as well as film distribution and dissemination, the aid can be up to 90 % of the project 
budget in the case of difficult and low budget films. 

(a) Difficult film: Difficult films are films whose content and form are ambitious 
from an artistic point of view and films of limited commercial value, as well as 
director’s debuts.  

(b) Low budget film: Low budget films are films whose production costs are less 
than twice the maximum possible funding by the Institute determined for each 
year by the Institute’s Council (Rada Instytutu).16 

(17) As regards projects to promote Polish film-making and popularise film culture, the aid 
can exceptionally be up to 90 % of the project budget where: 

• the project has a local or regional character or 
• has a limited number of beneficiaries or 
• due to its low commercial value, it would not be carried out without support from 

the Institute. 
 
This involves projects such as digitising and preserving national film archives, 
implementing educational programmes in the field of film art, both in the scope of 
promotion of Polish film-making, or in cases of popularising of film culture: 
conservation of the film archives; scholarships for students and graduates in film 
studies; supporting specialist, low-circulation publications popularising Polish, 
European and worldwide cinematography; supporting the promotion of European 
projects aimed at the film environment. 

                                                 
15 § 10 of the Regulation. 
16 Budget of such films are estimated at PLN 1.6 million ((€ 407,000) for a feature film, PLN 200,000 (€ 51,000) 

for a documentary film and PLN 300,000 (€ 76,000) for an animated film. Financing of low-budget films is 
expected to account for 25% of the funding granted to film production projects. 
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(18) The costs of preparing film projects, which are subject to separate financing, are 
deducted when calculating the eligible amount of costs for film production projects. 
This avoids the double financing the costs of preparing film projects. A similar 
mechanism applies to the financing of activities as part of distribution and 
dissemination projects, thus preventing the double financing of these activities. 

(19) In addition, the Regulation also specifies the maximum amounts of funding which can 
be granted by the Institute. The following thresholds apply to film production: 

• for a feature film – maximum PLN 4 million (€ 1,016,000 million); 

• for a documentary – maximum PLN 500,000 (€ 127,000); 

• for a documentary of more than 70 minutes – PLN 2 million (€ 508,000); 

• for a comedy – PLN 500,000 (€ 127,000); 

• for a comedy of more than 70 minutes – PLN 3 million (€ 763,000).17 

For all other types of activity (film preparation, film distribution and dissemination 
and promotion of Polish film-making and dissemination of film culture), the financing 
cannot exceed PLN 2 million (€ 508,000). However, in exceptional cases and subject 
to the approval of the Director of the Institute, up to PLN 3 million (€ 763,000) may 
be given as aid. 18 

(20) Recoupment of funding: An entity which has received aid is obliged to reimburse it 
from profits earned on the funded project, in proportion to the aid obtained. In the case 
of aid for film production, the period for which the profit shall be settled will be 
specified in each co-financing agreement. 19 

(21) Cumulation: The total amount of public support for a project under this scheme and 
from other public sources cannot exceed the maximum aid intensities allowed.  

(22) Duration: The Act entered into force on 19 August 2005.20 The Regulation came into 
force on 31 October 2005. However, the Polish authorities have confirmed that 
payments on the basis of the notified scheme will not be made until the Commission’s 
final approval. The notified scheme will be in force for an unlimited period of time. 
The Polish authorities have undertaken to implement any changes required after the 
expiry of the Audiovisual Communication21 (“the Communication”) in 2007 and to 
notify the Commission of this. 

                                                 
17 See § 7 of the Regulation. 
18 See § 8 of the Regulation. 
19 The period shall not be longer than 36 months from the end of the settlement year, in which the film premiere 

took place, or in the case of a film other than a feature film – until the completion of the production. See § 
17 of the Regulation. 

20 With the exception of the provisions of Article 19 of the Act which entered into force on 1 January 2006. 
21 Communication from the Commission to the Council, the European Parliament, the Economic and Social 

Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other 
audiovisual works (COM(2001)534 final of 26.09.2001,OJ C 43 of 16.2.2002); prolonged by 
Communication from the Commission to the Council, the European Parliament, the Economic and Social 
Committee and the Committee of the Regions on the follow-up of the Commission communication on 
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3. Assessment 

3.1. Existence of aid 

(23) According to Article 87(1) EC, save as otherwise provided in the Treaty, any aid 
granted by a Member State or through State resources in any form whatsoever, which 
distorts or threatens to distort competition by favouring certain undertakings or the 
production of certain goods shall be incompatible with the common market, in so far it 
affects trade between Member States.  

(24) Presence of State resources: The funds are either directly provided by the State 
budget or from other sources, including parafiscal charges imposed on certain entities 
on the basis of Article 19 of the Act, which, however, constitute the revenues of the 
Institute. Since the Institute is a state-owned legal entity, these revenues are 
permanently under the control of public authorities and at their disposal. 
Consequently, State resources are clearly involved in this scheme. 

(25) Economic advantage to an undertaking: The producers of films and other 
beneficiaries under the present scheme benefit from a financial advantage in the form 
of direct grants, interest free loans (with the possibility of write off) and guarantees. 
They would not receive these advantages under normal market conditions and would 
have to bear the entire costs of their activities without State funding. Therefore, the 
scheme provides a clear economic advantage to the beneficiaries. However, in the case 
of aid to private individuals (e.g., scholarships to young film makers), the support is 
not considered to be State aid within the meaning of Article 87 (1) EC. 

(26) Distortion of competition and selectivity: The measure is selective in character as the 
only recipients of the funding are film producers and other entities engaged in 
activities in the field of cinematography. The beneficiaries compete with other 
undertakings not involved in production of such audiovisual works or in carrying out 
other activities which are funded under the scheme. Accordingly, the State favours 
certain undertakings and the production of certain goods or offering of certain services 
and therefore the measure at issue distorts or threatens to distort competition in the 
Community.  

(27) Effect on Community trade: Since film productions are traded at an international 
level, the financial advantage granted to film producers on the basis of the scheme 
under investigation affects trade between Member States. This also applies to the 
preparation of film projects and film distribution and dissemination.  

Public financing of activities in the scope of promotion of Polish film-making and 
popularising film culture will have a limited effect on trade. In some cases, the 
financing available per beneficiary will be small. Nevertheless, some other activities in 
the framework of promotion of Polish film-making or popularising of film culture may 
have an international dimension (eg, Camerimage Festival in Toruń) or will be 
organised abroad (eg, promotion of Polish films in international film festivals) or by 
foreign culture organisations.  

                                                                                                                                                         
certain legal aspects relating to cinematographic and other audiovisual works of 26.09.2001 
(COM(2004)171 final of 16.3.2004, OJ C 123 of 30 April 2004. 
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(28) Accordingly, the majority of projects under the scheme constitute State aid within the 
meaning of Article 87(1) EC. 

 3.2. Compatibility 

(29) The Commission considers that the scheme qualifies for exemption under Article 87 
(3) (d) EC. 

3.2.1. Preparation and production of film projects 

(30) The Communication22 provides for special rules on assessing aid to cinematographic 
and other audiovisual works under Article 87 (3) (d) EC. The scope of the 
Communication includes all kinds of audiovisual products distributed by multiple 
distribution channels. Accordingly, the Communication is applicable to audiovisual 
production projects which will be supported by the scheme and can be applied by 
extension to the preparation of film projects.  

(31) The aid can be justified if the aid scheme complies with the general legality principle 
and the four specific compatibility criteria set out in the Communication. 

3.2.1.1. General legality principle 

(32) As stated in point 2.3 (a) of the Communication, the Commission must verify that the 
scheme does not contain clauses that would be contrary to Treaty provisions in fields 
other than State aid.  

(33) In particular, the Communication requires the Commission to ensure that the EC 
Treaty principles prohibiting discrimination on the grounds of nationality and freedom 
of establishment have been respected. The Polish audiovisual fund respects these 
principles. Entities from any EU and EEA Member State are eligible for the aid in as 
regards the preparation of film projects, film production, distribution and 
dissemination of films. Moreover, the Polish authorities have confirmed that the 
assessment criteria of projects to be funded set out in § 4 of the Regulation23 will not 
be used to discriminate against non-Polish films. 

(34) Another of the key aspects identified by the Communication concerns parafiscal 
charges: “Certain schemes of aid to cinema and TV production are financed by 
parafiscal charges. According to the Commission's decision making policy and the 
Court of Justice's jurisprudence, when such schemes benefit solely national producers 
or do so to a higher extent than to competitors in other Member States, in order to be 
compatible with the Treaty, imported products may not be levied and national 
production may not enjoy a lower rate of taxation when exported.” 

                                                 
22 Communication from the Commission to the Council, the European Parliament, the Economic and Social 

Committee and the Committee of the Regions on certain legal aspects relating to cinematographic and other 
audiovisual works (COM(2001)534 final of 26.09.2001,OJ C 43 of 16.2.2002); prolonged by 
Communication from the Commission to the Council, the European Parliament, the Economic and Social 
Committee and the Committee of the Regions on the follow-up of the Commission communication on 
certain legal aspects relating to cinematographic and other audiovisual works of 26.09.2001 
(COM(2004)171 final of 16.3.2004, OJ C 123 of 30 April 2004. 

23 See paragraph (8) above 
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(35) A significant proportion of the funds to be distributed by the Polish Film Institute is 
expected to be raised from the levies referred to in Article 19 of the Act.24 
Consequently, the Commission has considered whether these levies should be 
regarded as parafiscal charges and, if so, whether these levies comply with the EC 
Treaty, in particular, Articles 25, 43, 49 and 90 of the Treaty. 

(36) The levies display the following characteristics: 

• There is no direct relationship between the sector on which each levy is applied 
and the sector supported by the amount contributed to the Polish Film Institute; 

• As in the Nazairdis25 case, there is an upper limit to the amount of aid available for 
each type of activity; 

• Increases or decreases of revenue from the levies will not be linked directly to the 
change in the amount of aid given out to individual beneficiaries – the amount of 
aid granted to each project is assessed individually and will always be within the 
limits set out in the Regulation; and 

• Revenue from the levies does not cover the operating costs of the Polish Film 
Institute. 

(37) In view of these characteristics and in the light of the Nazairdis and Steekgewest26 
cases, the Commission considers that the levies are not hypothecated taxes. However, 
as they are parafiscal charges, the Commission has explored their effect on imported 
products as compared to national products. 

(38) Levy on cinema operators: The 1.5% levy applies to box office takings and 
advertising revenues of cinema operators in Poland. In both cases, the levy appears to 
be a tax on admission to the cinemas rather than a tax on the films themselves – the 
percentage is fixed regardless of the origin of the film. Consequently, this levy is not a 
tax on imported products. 

(39) Levy on distributors: The 1.5% levy applies to revenue from sales and rentals of 
media (such as DVDs and video cassettes) in Poland and from contracts with third 
parties authorising them to sell or rent such media in Poland. Consequently, this levy 
is not a tax on imported products. 

(40) Levies on television broadcasters, digital platform operators and cable television 
operators: The 1.5% levy applies to revenues from Polish subscribers for access to 
programmes. In the case of television broadcasters in Poland, it may apply to revenues 
from advertising, tele-shopping and sponsored broadcasts if this is higher than the 
revenue from subscribers. In the case of cable operators in Poland, it also applies to 
the provision of re-transmission services. As such, this levy applies to national 
‘products’. 

(41) Obligations of public broadcasters: Public broadcasters are obliged to earmark at 
least 1.5% of their annual licence fee revenue for film production and, in the event that 

                                                 
24 See paragraph (12)(g) above 
25 Ruling of 27 October 2005 in joint cases C-266/04 and other Nazairdis 
26 Ruling of 15 January 2005 in case C-174/02 Streekgewest 
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they do not meet this obligation in a given year, they must pay the difference to the 
Institute. According to the Communication, “Legal obligations imposed by Member 
States upon TV broadcasters to invest in audiovisual production do not constitute State 
aid, where these investments provide a reasonable compensation to broadcasters.” 
Consequently, in this case, this obligation would not appear to be a parafiscal charge. 

(42) Regarding the potential indirect impact of the levies on imported films, as noted in 
paragraph (33) above, the aid provided under the scheme is available to productions 
and co-productions from all EU Member States. As a result, as the levy is applicable 
regardless of whether films are Polish or non-Polish, there is no discrimination against 
imported films as a result of the levy. 

(43) In addition, the revenue from the levies provides only part of the revenue of the Polish 
Film Institute. Consequently, the scheme satisfies the provisions of the 
Communication concerning parafiscal charges. 

3.2.1.2. Cultural project 

(44) According to point 2.3. (b) 1. of the Communication, the aid must be directed towards 
a cultural product. Each Member State must ensure that the content of the aided 
production is cultural according to verifiable national criteria (in compliance with the 
application of the subsidiarity principle). 

(45) The purpose and scope of the Polish audiovisual fund, as well as the funding criteria27, 
demonstrate that the scheme is directed towards the production of cultural films and 
promotion of film culture. It does not have the effect of supporting industrial 
investments.  

3.2.1.3. Territorial conditions 

(46) According to point 2.3. (b) 2. of the Communication, ”The producer must be free to 
spend at least 20 % of the film budget in other Member States without suffering any 
reduction in the aid provided for under the scheme. In other words, the Commission 
accepted as an eligibility criteria territorialisation in terms of expenditure of up to 80 
% of the production budget of an aided film or TV work” but “limited to the minimum 
degree required to promote cultural objectives.” 

(47) There are no restrictions in the Act on where the expenditure of the project being 
supported is incurred, whether inside or outside Poland. 

(48) When financing film production, the co-financing agreement between the Director and 
the beneficiary may include a territorial condition, according to which the maximum 
expenditure on Polish territory can be 80% of the funds obtained from the Institute. 
This is below the maximum territorial requirement allowed by the Communication, 
which refers to 80% of the film budget, rather than 80% of the aid. 

(49) Moreover, the Polish authorities have confirmed that the assessment criteria of 
projects to be funded set out in § 4 of the Regulation28 will not be used to discriminate 

                                                 
27 See paragraph (8) above 
28 See paragraph (8) above 
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against films which do not spend a significant proportion of their production budgets 
in Poland. 

3.2.1.4. Aid intensity 

(50) According to point 2.3 (b) 3. of the Communication, ”Aid intensity must in principle 
be limited to 50 % of the production budget with a view to stimulating normal 
commercial initiatives inherent in a market economy and avoiding a bidding contest 
between Member States. Difficult and low budget films are excluded from this limit. 
The Commission considers that, under the subsidiarity principle, it is up to each 
Member State to establish a definition of difficult and low budget films.”  

(51) The Communication further provides that, in view of the comparatively limited 
geographic extension of certain languages and cultures and given the limited 
circulation of those cultural products within the EC and world markets, the 
Commission could accept aid intensities higher than 50% where proven to be 
necessary.  

(52) The maximum aid intensity of the Polish audiovisual fund is 50 % of the project 
budget. Exceptionally, aid of up to 90 % of the project budget can be granted in the 
case of difficult and low budget films as regards film preparation, film production and 
film distribution and dissemination projects.  

(53) Consequently, the aid intensities above 50% in the scheme under investigation comply 
with the Communication.  

3.2.1.5. Aid supplements for specific film-making activities 

(54) According to point 2.3 (b) 4. of the Communication, ”Aid supplements for specific 
film-making activities (e.g. post-production) are not allowed in order to ensure that 
the aid has a neutral incentive effect and consequently that the protection/attraction of 
those specific activities in/to the Member State granting the aid is avoided.”  

(55) In the case of financing film production, only “a complex of creative, organisational, 
economic, legal, and technical activities leading to the production of a film in the form 
of a master copy”29 can be financed by the Polish audiovisual fund. No supplements 
for specific film-making activities are foreseen. This complies with the conditions of 
the Communication. 

3.2.1.6.  Conclusion 

(56) The Commission has therefore concluded that the financial support by the Polish 
audiovisual fund of the preparation and production of film projects constitutes State 
aid within the meaning of Article 87 (1) EC but is compatible with the common 
market on the basis of Article 87 (3) (d) EC as it fulfils the conditions set out in the 
Commission’s Audiovisual Communication. 

                                                 
29 Article 5 (7) of the Act. 
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3.2.2. Film distribution and dissemination 

(57) This type of activity essentially takes place after the production phase of the film and 
therefore it does not fall within the scope of the Communication. Consequently, it is 
appropriate to assess the compatibility of the aid measure on the basis of Article 87 (3) 
(d) EC. However, given that the distribution and dissemination of films is linked to the 
production of films, the Communication is regarded as a pertinent reference when 
assessing the compatibility of State aid for this type of activity. 

3.2.2.1. General legality principle 

(58) For the same reasons as explained in section 3.2.1.1, the Commission considers that 
the aid for film distribution and dissemination under the scheme complies with the 
general legality principle. 

3.2.2.2. Aid directed towards a cultural product 

(59) According to point 2.3. (b) 1. of the Communication, the aid must be directed towards 
a cultural product. Each Member State must ensure that the content of the aided 
production is cultural according to verifiable national criteria (in compliance with the 
application of the subsidiarity principle). 

(60) The purpose and scope of the Polish audiovisual fund, as well as the funding criteria30, 
demonstrate that the scheme is directed towards the production of cultural films and 
promotion of film culture. It does not have the effect of supporting industrial 
investments. 

(61) The Polish authorities have confirmed that, with regard to film distribution and 
dissemination projects, only those meeting the artistic and cultural criteria mentioned 
in paragraph (8) will be eligible for funding. 

(62) Consequently, the Commission considers that aid to this type of project will support 
only cultural products. 

3.2.2.3. Territorial conditions 

(63) With regard to film distribution and dissemination there are no restrictions in the Act 
on where the expenditure of the project being supported is incurred, whether inside or 
outside Poland. 

3.2.2.4. Aid intensity 

(64) According to point 2.3 (b) 3. of the Communication, ”Aid intensity must in principle 
be limited to 50 % of the production budget with a view to stimulating normal 
commercial initiatives inherent in a market economy and avoiding a bidding contest 
between Member States. Difficult and low budget films are excluded from this limit. 
The Commission considers that, under the subsidiarity principle, it is up to each 
Member State to establish a definition of difficult and low budget films.”  

                                                 
30 See paragraph (8) above 
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(65) As regards film distribution and dissemination projects the maximum aid intensity of 
the Polish audiovisual fund is 50 % of the project budget. Exceptionally, aid of up to 
90 % of the project budget can be granted in the case of difficult and low budget films.  

(66) Consequently, the aid intensities above 50% in the scheme under investigation comply 
with the Communication.  

3.2.2.5. Aid supplements for specific film distribution and dissemination 
activities 

(67) According to point 2.3 (b) 4. of the Communication, ”Aid supplements for specific 
film-making activities (e.g. post-production) are not allowed in order to ensure that 
the aid has a neutral incentive effect and consequently that the protection/attraction of 
those specific activities in/to the Member State granting the aid is avoided.”  

(68) No supplements for specific film distribution and dissemination activities are foreseen. 
This complies with the conditions of the Communication. 

3.2.2.6.  Proportionality 

(69) The criteria determined by the Communication for the application of Article 87 (3) (d) 
EC in the field of film production include conditions on the proportionality of the aid. 
As the Communication is not applicable to film production and dissemination projects, 
either directly or by analogy, the Commission needs to perform the proportionality test 
on this type of project to apply the cultural derogation. 

(70) Support for the film distribution and dissemination of quality films has a cultural 
objective, in that it aims to improve the circulation of films, including films from 
outside Poland. Moreover, this objective is consistent with Article 151 EC, which sets 
out that the Community shall, if necessary, support and supplement actions of the 
Member State in the area of artistic and literary creation, including those in the 
audiovisual sector. 

(71) The Commission considers that the scheme is necessary to achieve the intended 
objective. There are no conditions on the geographical origin of the films selected for 
distribution and dissemination support.  Moreover, taking into account the above 
mentioned aid intensity requirements and also the limits31 set on the amount of aid 
available, the aid will have limited (or even no) effect on trade or competition within 
the EU. Consequently, the Commission considers that the aid for film distribution and 
dissemination projects under the scheme respects the proportionality principle. 

3.2.2.7.  Conclusion 

(72) The Commission has therefore concluded that the financial support by the Polish 
audiovisual fund of distribution and dissemination of films constitutes State aid within 
the meaning of Article 87 (1) EC but is compatible with the common market on the 
basis of Article 87 (3) (d) EC. 

                                                 
31 See paragraph (8) above 
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3.2.3. Promoting Polish film making and popularising film culture 

(73) According to Article 87 (3) (d) EC, aid to promote culture and heritage conservation 
may be considered to be compatible with the Common Market, where such aid does 
not affect trading conditions and competition in the Community to an extent that is 
contrary to the common interest. 

  3.2.3.1. Objectives 

(74) The Polish audiovisual fund intends to support projects which promote Polish film-
making. The types of projects which the fund would support include those which 
promote Polish national culture, tradition and the Polish language. Such projects 
should refer to Polish cultural heritage, concentrate on important historical subjects, 
show the variety of regions and protect and maintain the heritage of Polish film 
culture.  

(75) The Polish audiovisual fund also intends to support projects which popularise film 
culture. Such projects aim to enrich European cultural diversity through common 
international projects, promoting European cultural heritage and strengthening the 
common values of European culture.  

(76) Furthermore, the Polish authorities have confirmed that only projects fulfilling the 
artistic criteria set out in § 4 of the Regulation will be eligible for funding.32  

(77) Therefore, as regards both types of support, the Polish audiovisual fund aims to 
promote culture and preserve Poland’s cultural heritage at a national and European 
level. Raising awareness and dissemination of culture and history, as well as cultural 
heritage conservation, are recognised areas of mutual benefit for all European citizens 
under Article 151 EC. 

  3.2.3.2. Effect on trade and competition 

(78) The projects to be funded within the scope of promoting Polish film-making and 
popularising film culture could not be carried out without public funding due to their 
very limited ability to generate sufficient commercial revenue to cover the costs of the 
projects. Consequently, the measure is considered to be necessary. 

(79) The Polish authorities have confirmed that projects organised by foreign entities to 
promote Polish film-making and popularise film culture will be assessed according to 
the same criteria as projects organised by Polish entities.  

(80) In addition, the maximum allowed financing of these types of projects is normally 
limited to PLN 2 million (€ 508,000) and in exceptional cases and, after obtaining an 
additional expert opinion, this limit may be increased to PLN 3 million (€ 763,000).  

(81) The financial support related to promoting Polish film-making will attract 
approximately 100 beneficiaries per year while the support related to popularising film 
culture will attract approximately 140 beneficiaries per year. Of the overall budget of 

                                                 
32 See paragraph (8) above 
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the Polish audiovisual fund, promotion of Polish film-making accounts for  4 % (PLN 
4 million / € 1,016,000) while popularising film culture accounts for 7 % (PLN 7 
million / € 1,789,000). Therefore the amount of aid per beneficiary will be limited in 
both cases. The measure is therefore considered to be proportionate. 

(82) In principle, for both types of project, the maximum aid intensity cannot exceed 50 % 
of the project budget. Exceptionally, the aid intensity can be up to 90 % for projects 
with a local or regional character, for projects with a limited audience, or for projects 
which could not be carried out without the financial support of the Polish audiovisual 
fund due to their low commercial value. Projects with a local or regional character 
would include, for example, organising a local film discussion club, supporting a local 
arthouse cinema or organising a regional symposium on film-making. In view of the 
limited average aid per beneficiary and the particularly limited geographical scope of 
these projects, their effect on trade and competition between EU Member States is 
considered to be small. Moreover, the Polish authorities have committed to keep the 
aid intensity for these projects as low as possible. 

(83) Taking into account the possibility for non-Polish entities involved in these types of 
projects to apply for funding under the same criteria as set out for the Polish entities, 
the limited overall amount of financing and the expected relatively modest aid per 
beneficiary, it is unlikely that the measure would affect trade or competition in the 
Community to an extent that is contrary to the common interest. 

  3.2.3.3. Conclusion 

(84) The financial support to be provided by the Polish audiovisual fund to promote Polish 
film-making and popularise film culture constitutes State aid within the meaning of 
Article 87 (1) EC. However, as it promotes culture and heritage conservation and does 
not affect trade or competition within the EU, it is compatible with the Common 
Market under Article 87 (3) (d) EC. 

4.  Decision  

The Commission has accordingly decided to consider the aid to be compatible with the EC 
Treaty. The Commission requests the Polish authorities to submit an annual report on the 
implementation of the scheme. The Commission further reminds the Polish authorities that 
any plans to modify this scheme must be notified to the Commission. 

If this letter contains confidential information, which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site: 

http://europa.eu.int/comm/secretariat_general/sgb/state_aids/.  

Your request should be sent by encrypted e-mail to stateaidgreffe@cec.eu.int or, alternatively, 
by registered letter or fax to: 

European Commission 
Competition Directorate-General 
State Aid Greffe 

http://europa.eu.int/comm/secretariat_general/sgb/state_aids/
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B-1049 Brussels 
Fax No: +32 2 296 1242 

 
 
 
            Yours faithfully 

 
For the Commission 

 
 
 
 
 

Neelie KROES 
Member of the Commission 
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