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Subject:  State Aid E 12/2005 – Poland - 

Unlimited State guarantee in favour of Poczta Polska  

Madam, 
 
(1) The Commission wishes to inform Poland that, having examined the information 

supplied by your authorities about the abolishment of the unlimited State aid 
guarantee in favour of Poczta Polska (hereinafter “PP”), it has decided to close the 
existing aid proceedings in respect of this aid. 

 

1. PROCEDURE 

(2) By e-mail of 30 April 2004, the Polish authorities notified two aid schemes in favour 
of the postal operator PP under the "interim mechanism procedure" provided for in 
Annex IV.3 of the Act of Accession which forms part of the Treaty of Accession of 
the Czech republic, Estonia, Cyprus, Latvia, Lithuania, Hungary, Malta, Poland, 
Slovenia and Slovakia to the European Union. 

(3) The two aid schemes were registered under the following numbers: PL 45/04: 
Compensation to PP for carrying out universal postal services and PL 49/04: Aid to 
PP for investment related to the provision of universal postal services. On 26 July 
2004, 26 November 2004 and 7 February 2005, the Commission requested 
additional information. The Polish authorities submitted additional information by 
letters dated: 10 September 2004, 27 October 2004, 3 December 2004 and 29 March 
2005. Two meetings between the Polish authorities and the Commission’s services 
were held on 25 October 2004 and on 31 January 2005. 
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(4) By letter dated 29 June 20051, the Commission informed Poland that it had decided 
to initiate the procedure laid down in Article 88(2) of the EC Treaty in respect of the 
two aid schemes. By decision of 27 April 20062, the Commission decided to 
terminate the proceedings under article 88§2 of the EC Treaty in respect of the aid to 
PP for investments related to the provision of universal postal services, because it 
had become without object since the Polish authorities withdrew the notification and 
the aid was never implemented.  

(5) By decision of 9 January 20073, the Commission decided to terminate partially the 
proceedings under article 88§2 of the EC Treaty in respect of the aid to PP for 
carrying out the universal postal service for the period 2004-2005, because it had 
become without object since the aid was not implemented in 2004 and 2005. The 
proceedings under article 88§2 of the EC Treaty remained open as for the period 1 
January 2006 onwards. 

(6) Within the framework of the analysis of these two notifications, it appeared that PP, 
which operates on the basis of the "Act of Law of 30 July 1997 on State enterprise of 
public utility Poczta Polska", benefits from a legal status which prevents it to go 
bankrupt. 

(7) On 10 May 2005 the Commission informed the Polish authorities, pursuant to 
Article 17 of the Council Regulation (EC) N. 659/1999 of 22 March 1999 laying 
down detailed rules for the application of Article 88 of the EC Treaty (hereafter "the 
Article 17 letter), about its preliminary conclusions concerning the PP’s status and 
invited them to present their comments within one month.   

(8) The Polish authorities replied by letters of 16 June 2005 and 10 February 2006. 

(9) By letters of 27 February 2006 and 17 July 2006, the Commission asked further 
clarification. The Polish authorities replied by letters of 13 March 2006, 17 August 
2006 and 17 January 2007. 

(10) One meeting between the Polish authorities and the Commission was held on 27 
October 2006. 

2. LEGAL STATUS OF PP AND PRESENCE OF AN UNLIMITED STATE GUARANTEE 

(11) PP is the Polish public postal operator, which exercises its activities on the basis of 
the "Act of Law of 30 July 1997 on State Enterprise of public utility Poczta Polska".  

(12) By way of the “Act of 12 June 2003 - Postal law”, Poczta Polska is entrusted with 
the obligation to provide the universal postal service on the whole territory of the 
Republic of Poland.  

                                                 
1 The Commission decision to initiate the procedure was published in the O.J. C 274 of 5.11.2005, p. 14. 
2 O.J. C 223 of 16.09.2006, p. 11. 
3 O.J. C33 of 15.02.2007, p.9. 
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(13) PP is a State owned legal person; its legal status is specified in the "Act of Law of 30 
July 1997 on State Enterprise of public utility Poczta Polska4" and in "Act of Law of 
25 September 1981 on State enterprises5".   

(14) According to the Polish legislation on bankruptcy which dates back to 24.10.1934 
(the “Bankruptcy Act”), a list of entities (including PP) may not be declared 
insolvent. The "Bankruptcy and Recovery Act of 28 February 20036", which 
replaced the "Bankruptcy Act", indicates in its Article 6(4) that it is not possible to 
declare bankruptcy of an institution or a legal person that are established by way of 
an official act or as a result of performing a legal obligation (“obligation specified by 
law”).  

(15) From the information provided by the Polish authorities, it results that PP was 
established as a result of performing an “obligation specified by law”. Indeed, in 
accordance with Article 76(1) of the "Communication Act of 23 November 19907", 
before the date of 31 December 1991, the Ministry of Post and Telecommunications 
was obliged to transform the “Poczta Polska, Telegraf i Telefon”-State owned 
organisational unit into two separate undertakings: “Telekomunikacja Polska” (a 
joint stock company) and PP (a State Enterprise). 

(16)  In application of this provision, PP was established on 1st January 1992, by 
Ordinance of the Minister of Communication of 4 December 1991 and it became a 
State enterprise of public utility.  

(17) Therefore, in application of Article 6(4) of the abovementioned "Bankruptcy and 
Recovery Act", PP cannot be subject to ordinary bankruptcy proceedings. 

(18) According to point 2.1.3 of the Commission notice on the application of Articles 87 
and 88 of the EC Treaty to State aid in the form of guarantees8, “the Commission 
also regards as aid in the form of a guarantee, the more favorable funding terms 
obtained by enterprises whose legal form rules out bankruptcy or other insolvency 
procedures or provides an explicit State guarantee or coverage of losses by the 
State.” 

(19) On the basis of the above, the impossibility for PP to go bankrupt because of its legal 
status provides the undertaking with a State guarantee. 

3. COMMENTS FROM THE POLISH AUTHORITIES 

(20) By letter of 29 March 2005, the Polish authorities indicated that they do not consider 
that the legal status of PP should be treated equally to a State guarantee. According 
to the Polish authorities, "the absence of the possibility to pay off certain liabilities 
of PP does not mean that its creditor turns to the State with the request to pay off the 
debt. In the opinion of the Polish authorities, the legal status of PP does not have 

                                                 
4 Journal of Law No. 106, item 675, with later amendments 
5 Journal of Law of year 2002 No 112, item 981 with later amendments 
6 Journal of Law No 60, item 535, with later amendments 
7 Journal of Law of year 1995, No. 117, item 564, with later amendments 
8 OJ C 71, 11.03.2000, p 14. 
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any impact on the behaviour of PP’s clients, who pay more attention to the price and 
services provided by PP than to its legal status which does not influence these 
aspects". Moreover, in the Polish legislation, “preventive” mechanisms are aimed at 
avoiding any risk of actual financial difficulties of PP9. According to the Polish 
authorities, therefore a situation where PP could face real financial difficulties is 
unlikely to take place in reality. However, they confirmed that in such a case the 
“normal” bankruptcy proceeding would not apply. The only mean for a creditor of 
PP to proceed would be to assert its rights in the way of civil court proceedings. 

(21) In the replies to the Commission Article 17 letter of 10 May 2005, the Polish 
authorities indicated that the Minister for Infrastructure, as Minister responsible for 
communications, took a legislative initiative to transform the state owned utility PP 
into a commercial company with a State Treasury holding, by amending the 
Commercialisation and Privatisation Act of 30.08.1996. Political and social 
consultations were held on this initiative. 

(22) The Polish authorities indicated that a preliminary draft bill for the change of PP's 
status was produced. This act, which would overturn the current status of PP 
whereby the company is not subject to bankruptcy law, will undergo a legislative 
process. The Polish authorities confirmed that, after the change of the status, PP 
would be subject to bankruptcy law and loose the State guarantee. 

(23) The Polish authorities submitted to the Commission a document called “the 
Assumptions Concerning Conversion of State Owned Company Poczta Polska into a 
Joint Stock Company Poczta Polska” which was adopted by the Council of Ministers 
in March 2006. This document states that the guarantee resulting from the 
impossibility for PP to be subject to bankruptcy proceeding will be removed.  

(24) By letter of 17 January 2007, the Polish authorities committed themselves to abolish 
the unlimited State guarantee by 30 June 2008 at the latest. 

4. ASSESSMENT 

4.1. Existence of aid under Article 87(1) of the Treaty 

(25) Article 87(1) of the EC Treaty states that “any aid granted by a member State or 
through State resources in any form whatsoever which distorts or threatens to 
distort competition by favouring certain undertakings or the production of certain 
goods shall, so far as it affects trade between Member states, be incompatible with 
the common market”.  

                                                 
9 First, on the basis of Article 34 of the Act on State Enterprise of public utility « Poczta polska », the 
minister responsible for communication supervises the financial results of the enterprise and in case of 
deterioration of state of affaires he has a right to set up a committee in order to examine the operation of 
PP. Following the evaluation and proposals of the committee, the minister may make the Director General 
of PP obliged to present a “recovery plan” and, after its acceptance, to implement it. In addition, in 
accordance with Article 27(2) of the same act, participation by PP in an undertaking requiring a 
contribution to be brought by PP, exceeding the limit of the equivalence of €500.000, the contracting of 
obligations exceeding the limit of €5.000.000, the transfer of shares of companies in which proprietary 
contribution of PP exceeds the limit of the equivalence of €100.000, and the issue of bonds and the 
contracting of long-term loans, requires the acceptance of the minister responsible for communication.   
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(26) As indicated in point (18), in conformity with point 2.1.3 of the Commission notice 
on the application of Articles 87 and 88 of the EC Treaty to State aid in the form of 
guarantees, “the Commission also regards as aid in the form of a guarantee, the 
more favorable funding terms obtained by enterprises whose legal form rules out 
bankruptcy or other insolvency procedures or provides an explicit State guarantee 
or coverage of losses by the State.” In other words, the impossibility for PP to go 
bankrupt because of its legal status provides the undertaking with a State guarantee, 
which is unlimited in time, amount, scope and is not remunerated. 

(27) Such a guarantee falls under the scope of Article 87(1) of the Treaty for the 
following reasons. 

(28) First, this guarantee has consequences on PP's creditworthiness. This results in a 
competitive advantage in favour of PP as regards its financing conditions, since 
creditors ask lower risk premiums and offer better conditions when granting capital 
or are more willing to enter into business with a company, which cannot be subject 
to bankruptcy.  

(29) The guarantee is selective, in so far as it concerns only one specific undertaking, PP. 

(30) The guarantee is imputable to the State as it results from legislative measures, i.e. the 
combined application of Article 6(4) of the Bankruptcy and Recovery Act of 
28.02.2003, Article 76(1) of Communication Act of 23.11.1990 and Ordinance of 
the Minister of Communication of 4.12.1991.  

(31) The guarantee induces a transfer of State resources, given that the State does not 
receive any remuneration for it from PP. As it is stated in point 2.1.2 of the notice on 
the application of Articles 87 and 88 of the EC Treaty to State aid in the form of 
guarantees, “the benefit of a State guarantee is that the risk associated with the 
guarantee is carried by the State. This carrying of the risk by the State should 
normally be remunerated by an appropriate premium. Where the State foregoes such 
a premium, there is both a benefit for the undertaking and a drain on the resources 
of the State. Thus, even if no payments are ever made by the State under a 
guarantee, there may nevertheless be State aid under article 87(1)”. 

(32) Finally, the guarantee is likely to distort competition between Member States. 
Indeed, it is not limited to the PP’s reserved area activities but also covers 
competitive activities of PP, including postal activities open to competition and non 
postal activities such as financial and other commercial services. All these activities 
are subject to intra-community trade. 

(33) PP fulfils public service obligations. On that account, it could receive financial 
compensation or enjoy certain prerogatives derogating from the generally applicable 
rules of law. Such State supports could, under certain circumstances fall outside the 
scope of Article 87(1) of the Treaty. 
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(34) It is apparent from the case-law of the Court of Justice of the European 
Communities10 that public service compensation does not constitute State aid within 
the meaning of Article 87(1) of the Treaty if it fulfils certain conditions. 

(35) In its judgment in Altmark, the Court laid down the conditions under which public 
service compensation does not constitute State aid as follows: 

• ‘(…) First, the recipient undertaking must actually have public service 
obligations to discharge and those obligations must be clearly defined (…). 

• (…) Second, the parameters on the basis of which the compensation is 
calculated must be established in advance in an objective and transparent 
manner (…). 

• (…) Third, the compensation cannot exceed what is necessary to cover all or 
part of the costs incurred in the discharge of the public services obligation, 
taking into account the relevant receipts and a reasonable profit (…). 

• (…) Fourth, where the undertaking which is to discharge public service 
obligations, in a specific case, is not chosen pursuant a public procurement 
procedure, which would allow for the selection of the tenderer capable of 
providing those services at the least cost to the community, the level of 
compensation needed must be determined on the basis of an analysis of the 
costs, which a typical undertaking, well run and adequately provided within the 
same sector would incur, taking into account the receipts and a reasonable profit 
from discharging the obligations.’ 

 
(36) Where these four criteria are met, public service compensation does not constitute 

State aid and Article 87(1) and 88 of the Treaty do not apply. If the Member States 
do not respect these criteria and if the general criteria for the applicability of Article 
87(1) of the Treaty are met, public service compensation constitutes State aid, which 
must be notified pursuant to Article 88(3). 

(37) In the case at hand, the Commission considers that the fourth criterion is not met. 
The public service was not awarded as a result of an open public procurement 
procedure. Furthermore the Polish authorities have not provided information 
substantiating that PP is being compensated according to the costs of a typical 
undertaking within the sector. Accordingly, the measure in question provides an 
economic advantage to PP, which can be qualified as economic advantage within the 
meaning of Article 87(1) of the Treaty. 

(38) For the reasons stated above, the State guarantee in favour of PP is State aid within 
the meaning of Article 87(1) of the Treaty. 

                                                 
10  Judgements in Case C-280/00 Altmark Trans GmbH and Regierungspräsidium Magdeburg v 

Nahverkehrsgesellschaft Altmark GmbH (2003) ECR I-7747 and Joined Cases C-34/01 to C-38/01 
Enirisorse SpA v Ministero delle Finanze (2003) ECR I-14243. 
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4.2. Existing character of the aid the meaning of Annex IV.3 point 1 of the 
Accession Treaty 

(39) As already indicated in the Article 17 letter of 10 May 2005, the Commission 
considers that the measure in question qualifies as existing aid, in the meaning of 
Annex IV.3 point 1 of the Polish Accession Treaty.  

(40) Annex IV.3 point 1 of the Accession Treaty indicates that aid measures put into 
effect before 10 December 1994 and still applicable after the date of accession shall 
be regarded upon accession as existing aid within the meaning of Article 88(1) of the 
EC Treaty. 

(41) The impossibility for PP to go bankrupt derives from the Polish legislation of 
bankruptcy which dates back to 24.10.1934 (the “Bankruptcy Act”). The Act of 
1934 was replaced by the “Act on Bankruptcy and Recovery” of 28 February 2003. 
However, the principle that prevents PP from going bankrupt remains unchanged.  

(42) Article 3(2) of the Bankruptcy Act provided that a list of entities (including PP) may 
not be declared insolvent while the subsequent “Act on Bankruptcy and Recovery” 
in its Article 6(4) states that: “It is impossible to declare bankruptcy of inter alia 
institutions or legal persons established on the basis of the Act of law and in the 
execution of the obligation imposed by the Act of law”. As mentioned in point (14) 
above, PP was established as a result of performing an “obligation specified by law” 
and therefore falls within the category aimed by the above law. 

(43) Pursuant to article 1(c) of the Council Regulation (EC) No 659/1999 of 22.03.1999 
laying down detailed rules for the application of Article 88 of the EC Treaty, 
“alterations to existing aid” are to be regarded as new aid. 

(44) Article 4 of the Commission Regulation (EC) No 794/2004 of 21 April 2004 
implementing Council Regulation (EC) No 659/1999 laying down detailed rules for 
the application of Article 88 of the EC Treaty provides that “an alteration to existing 
aid shall mean any change, other than modifications of a purely formal or 
administrative nature which cannot affect the evaluation of the compatibility of the 
aid measure with the common market”. 

(45) According to the case-law11, it is not “the existing aid in its altered format” that 
must be regarded as new aid, but only the alteration as such that is liable to be 
classified as new aid. Accordingly, it is only where the alteration affects the actual 
substance of the original scheme that the latter is transformed into a new aid scheme. 

(46) The Commission does not consider that the replacement of the Bankruptcy Act of 
1934 by the Bankruptcy and Recovery Act of 2003 changes the substance of the 
original measure. Indeed, both Acts prevent PP from going bankrupt and, hence, 
grant PP an unlimited State guarantee. 

                                                 
11 CFI, Joined Cases T-195/01 and T-207/01,Government of Gibraltar v Commission of the European 
Communities. 
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(47) Consequently, the Commission regards the unlimited State guarantee granted by the 
Polish State to PP as existing aid in the meaning of Annex IV.3 point 1 of the 
Accession Treaty. 

 

4.3. Compatibility 

(48) Since the measure at stake falls under the scope of Article 87(1) of the Treaty, it is 
necessary to determine whether it is compatible with the common market under the 
exceptions laid down in Article 87(2), 87(3) or Article 86(2) of the EC Treaty. 

(49) It appears that none of the exceptions under Article 87(2) EC Treaty apply in this 
case, as the measure is not aimed at the objectives listed in these provisions. 

(50) Under Article 87(3)(a), an aid measure is considered compatible with  the common 
market when it is designed to promote the economic development of areas where the 
standard of living is abnormally low or where there is serious underemployment. 
Since the measure in question is an individual measure, which does not belong to 
any coherent regional development strategy, is unlimited in time, not linked to any 
investment nor degressive, this provision does not apply12. 

(51) As regards the exceptions laid in Article 87(3)(b) and (d), the aid in question is not 
intended to promote the execution of an important project of common European 
interest or to remedy to a serious disturbance in the economy of Poland, nor is it 
intended to promote culture or heritage conservation. 

(52) As regards the exception laid down in Article 87(3)(c) which states that may be 
considered compatible an aid to facilitate the development of certain economic 
activities or of certain economic areas where such aid does not adversely affect 
trading conditions to an extent contrary to the common interest, the guarantee in 
favour of PP does not relate to investment or to job creation and constitute an 
operating aid. According to the constant practice of the Commission, such aid cannot 
be considered to facilitate the development of certain economic activities or of 
certain economic areas, without affecting trade conditions to such an extent that 
would be contrary to the common interest. 

(53) Finally, the measure in question cannot be exempted under Article 86(2) of the 
Treaty. According to this provision, undertakings entrusted with the operation of 
services of general economic interest are subject to the rules of the Treaty, and in 
particular the rules on competition, insofar as the application of such rules does not 
obstruct the performance, in law or in fact, of the particular tasks assigned to them. 

(54) Public support devoted to compensate public service obligations may be declared 
compatible if it is necessary to the operation of the service of general economic 
interest and does not affect the development of trade to such an extent as would be 
contrary to the interests of the Community. Consequently, financial measures or 
prerogatives granted to an undertaking in charge of public service obligations must 

                                                 
12 Points 10 and 76-83 of  the Guidelines on national regional aid 2007-2013 (OJ C54 of 4.03.2006). 
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be proportionate to what is necessary in order to compensate for the additional costs 
incurred by a result of those public service obligations.  

(55) In the case at hand, it cannot be demonstrated that the State guarantee enjoyed by 
PP, insofar as it covers all its activities, is unlimited in time and scope and is not 
remunerated, is necessary to the operation of the service of general economic interest 
entrusted to PP and does not affect the development of trade to such an extent as 
would be contrary to the interest of the Community. 

4.4 Conclusions 

(56) In the light of the above considerations and of the Commission’s decision practice13, 
the Commission Article 17 letter indicated to the Polish authorities, on the one hand, 
that the State guarantee seemed incompatible with the common market and, on the 
other hand, that it was necessary to put the legal framework in which PP carries on 
its activity on equal footing with that of its competitors, by eliminating the 
advantage which appears undue at least as far as the competitive activities are 
concerned. 

(57) By the present decision, the Commission reiterates the preliminary views expressed 
in the Article 17 letter and considers that they should be treated as proposal of 
appropriate measures within the meaning of Article 18 of the Council Regulation 
(EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application 
of Article 88 of the EC Treaty. 

(58) The Commission underlines that this proposal does in no way prejudice the Polish 
rules governing the system of property ownership as foreseen by article 295 of EC 
Treaty.  

(59) Since the Polish authorities already started the legislative process aimed to remove 
the State guarantee in favour of PP resulting from the impossibility for PP to be 
subject to bankruptcy proceeding and committed themselves to abolish it by 30 June 
2008 at the latest, the Commission finds that the Polish authorities have addressed 
the competition concerns formulated above. 

(60) Taking into account the legislative process in course, the Commission considers the 
time limit of 30 June 2008 to be reasonable.    

(61) Taking notice of this acceptance, the Commission closes the present existing aid 
proceedings according to Article 19 of the Council Regulation (EC) N. 659/1999 of 
22 March 1999 laying down detailed rules for the application of Article 88 of the EC 
Treaty. 

(62) This letter does not prejudge the power of the Commission under article 88(2) EC to 
keep under constant review all system of existing aid and to propose any appropriate 
measure that may be required by the progressive development or by the functioning 
of the common market. 

                                                 
13 See, for instance, Commission's decision of 20.04.2005 on State aid case E9/2005, OJ C235 of 
23.09.2005. 
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(63) If this letter contains confidential information which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of 
receipt. If the Commission does not receive a reasoned request by that deadline, you 
will be deemed to agree to the disclosure to third parties and to the publication of the 
full text of the letter in the authentic language on the Internet site:  
http://europa.eu.int/comm/secretariat_general/sgb/state_aids/. Your request should 
be sent by registered letter or fax to: 

 
 
 

European Commission 
Directorate-General for Competition  
Directorate H 
State Aid Greffe SPA3 06/05 
B-1049 Brussels  

Fax No: 0032-2-296 12 42 
 
 
 

Yours faithfully, 

For the Commission 

Neelie KROES 

Member of the Commission 
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