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Sir, 

1. PROCEDURE 

1. By letter dated 14 February 2005, registered at the Commission on 18 February 
2005, the UK authorities notified the above-mentioned measure to the Commission 
pursuant to Article 88(3) of the EC Treaty.  

2. By letter D/52544 dated 1 April 2005, the Commission requested further 
information concerning the notified measure. A meeting between representatives 
from the UK authorities and the Commission was held on 13 June 2005. By letter 
dated 26 July 2005, registered at the Commission on 29 July 2005 with reference 
number A/36166, the UK authorities submitted the requested information. The UK 
authorities indicate that they do not consider the measure to constitute State aid 
within the meaning of Article 87(1) of the EC Treaty, and that the measure is 
notified to the Commission for reasons of legal certainty only. By letter dated 21 
September 2005, with registration number D/57256, the Commission requested 
additional information. By letter of 10 November 2005, registered at the 
Commission on 15 November 2005, the UK authorities submitted additional 
information. 

2. DESCRIPTION OF THE MEASURE 

2.1. Objective of the measure  

3. The measure intends to stimulate the development of the film and media sector in 
the East Midlands region of England and to address a regional market development 
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need by providing access to finance to small and medium-sized enterprises (SMEs) 
active in this sector. 

2.2. Legal basis of the measure 

4. The legal basis of the measure is the ‘National Lottery Act 1993’ amendment of 
section 23 (No 2) Order 1999. 

2.3. Mechanics of the measure 

5. The notified measure takes the form of an investment club, where public and 
private investors, come together for the purpose of carrying out individual 
investment projects.  

6. The “East Midlands Media Investment Fund” (hereinafter referred to as “the 
Fund”) is to be created for the purpose of the current measure. The Fund is 
operated with 100% public investment and is being administrated by EM Media 
(hereinafter “EMM”), the regional screen agency responsible for developing the 
media industries sector in the East Midlands region of England.  

7. The Fund co-invests with private investors on an investment-by-investment and 
project-by-project basis. The matching between public and private investors will be 
made at this point. The Fund guarantees private matching investment of at least 
30% per single investment project which would come from a variety of sources. 
The private investors are not a fixed exclusive group and the measure remains open 
to new investors. Each investor chooses individually the investments it wishes to 
make and the level of investment it wishes to commit.  

8. EMM is a not for profit company under the United Kingdom’s Companies Act 
1985, with no shareholders and in consequence it does not distribute any profit or 
surplus. It takes the form of a company limited by guarantee, the preferred vehicle 
for undertakings which seek to raise funds not for distribution to shareholders but 
to devote to “worthy” (often social) ends. As a not for profit company EMM 
cannot afford to carry losses. 

9. The measure adopts a structure which provides no preferential treatment of private 
investor vis-à-vis public investors, with private and public investors investing on a 
fully commercial basis according to the same conditions (pari passu). All investors 
in the measure and individual projects within it are required to enter into the same 
level of risk for return.  

10. The guarantee that, at the point of investment, each investment is made on terms 
that are acceptable to a private investor operating under normal market economy 
conditions is given both by the individual contracts concluded between each of the 
investors and the “individual project” invested in and by the terms of the interparty 
(or mutual) agreement subscribed to by all investors in respect of each project. The 
UK authorities have confirmed that the interparty agreement, which will detail in 
full the terms of each investment, will ensure that the investments are made pari 
passu and on commercial terms. The agreement also specifies the returns on the 
investment, which are always based on the proportion of each investor’s 
investment and detailed and fixed at the start of the investment. 
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11. The Fund is set to operate in an Objective 2 region in conformity with the 
Structural Funds Regulation1 and is being co-funded by the European Regional 
Development Fund (ERDF). 

2.4. Profit distribution 

12. Public and private investors will be treated equally (pari passu) according to their 
respective level of investment in the measure and the individual projects within it.  

2.5. Size of the Fund and the measure 

13. The volume of the Fund is £6 million (approximately EUR 8.7 million). Taking 
into account the private investment commitments, the total volume of the measure 
is £12 million (approximately EUR 17.4 million).  

2.6. Role of the Fund under the measure 

14. This new Fund is constituted as a rolling investment endowment. All surpluses 
generated throughout investments are ring fenced for reinvestment in an activity 
similar to that from which the profit was generated from.  

2.7. Beneficiaries of the measure 

15. The measure is aimed at micro, small and medium-sized enterprises2 in the 
Recreational, cultural and sporting activities and digital media industries sector 
(NACE3 code 92). Enterprises located in or undertaking projects in East Midlands 
can benefit from this measure. The number of potential beneficiaries is in the range 
of 100 to 500 beneficiaries. 

2.8. Duration 

16. The investment period is expected to last until 31 December 2008.  

                                                 

1 Council Regulation (EC) No 1260/1999 of 21 June 1999 laying down general provisions on the 
Structural Funds, OJ L 161, 26.6.1999, p. 1. 

2 The definition of micro and small enterprises applied by the UK authorities for the purposes of the 
measure is always in line with the definition given in Annex I to the “Commission Regulation No 70/2001 
on the application of Articles 87 and 88 of the EC Treaty to State aid to small and medium-sized 
enterprises (OJ L 10, 13.1.2001, p.33)”, referring to the “Commission Recommendation 96/280/EC 
concerning the definition of small and medium-sized enterprises (OJ L 107, 30.4.1996, p.4)” and replaced 
as of 1 January 2005 by the “Commission Recommendation 2003/361/EC concerning the definition of 
micro, small and medium-sized enterprises (OJ L 124, 20.5.2003, p.36)”. 
3 Commission Regulation (EC) No 29/2002 of 19 December 2001 amending Council Regulation (EEC) 
No 3037/90 on the statistical classification of economic activities in the European Community (OJ L 6 of 
10 January 2002, p. 3). 
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2.9. Financing instruments and size of investments 

17. Investments will be made through three distinct categories of financing 
instruments: 

– soft loans; 

– equity and quasi equity; 

– quasi grants. 

18. The soft loans and the quasi grants will be made available at an interest rate below 
the EU reference rate for the UK. However, the amount of investment via soft 
loans and quasi grants to eligible micro, small and medium enterprises will not 
exceed EUR 100,000 over a 3 year period. The UK authorities have confirmed that 
these investments will be made in accordance with Regulation 69/2001 on de 
minimis aid4 and they are therefore not covered by the present notification.   

19. The amount of investment via pure and quasi equity to eligible micro, small and 
medium enterprises will not exceed £250,000 (EUR 368,547). 

2.10. Sectoral focus 

20. The main focus of the measure is to develop the sector of digital media and film in 
the East Midlands region of England addressing an identified regional market 
development need. 

21. Firms in difficulties as defined by the “Community guidelines on State aid for 
rescuing and restructuring firms in difficulty”5 are excluded under the measure. 
The fund will not invest in sensitive sectors under State aid restrictions or in other 
sectors excluded by applicable State aid rules. 

2.11. Investment on the basis of business plans 

22. Under the provisions of the measure, all investments will be made on commercial 
grounds and on the basis of robust business plans to ensure the economic viability 
of the project and the expected commercial return.  

3. LEGALITY 

23. By notifying the measure before putting it into effect, the UK authorities respected 
their obligations under Article 88(3) of the EC Treaty. 

                                                 

4 OJ L 10, 13.01.2001, p.30. 

5 OJ C 244, 1.10.2004, p.2. 
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4. EXISTENCE OF STATE AID  

24. The Commission has examined the measure in the light of Article 87 of the EC 
Treaty and on the basis of the Commission Communication on State aid and risk 
capital6 (hereafter referred to as the “Communication”). Following the 
Communication, the presence of State aid has to be examined on three different 
levels. The results of this assessment are summarised below. 

Aid to investors 

25. At the level of the investors, the involvement of state resources is demonstrated by 
the fact that the “East Midlands Media Investment Fund” will contain public 
funding of up to £6 million (approximately EUR 8.7 million).  

26. Private investors, who will be invited to co-invest alongside the Fund at the level of 
the single investments in beneficiary SMEs, will not be offered more advantageous 
terms than the public investors. Hence, a subordination of public funding vis à vis 
private funding is excluded by the UK authorities. In line with point IV.5 (1) of the 
Communication, no advantage is under such circumstances conferred to the private 
investors as they will participate on the same terms as those available to the public 
investors (pari passu). 

27. Thus, State aid in the sense of Article 87(1) of the EC Treaty is not present at the 
level of the investors 

Aid to an intermediary vehicle or fund 

28. In general, the Commission tends to view that a fund is a vehicle for the transfer of 
aid to investors and enterprises invested in, rather than being an aid beneficiary 
itself. As outlined under point IV.5 (2) of the Communication, this might be 
otherwise in cases where the fund has the character of an independent enterprise.  

29. However, the UK authorities have assured that the Fund will not have such a 
character. As the Fund has the sole purpose of channelling the funds to the 
beneficiary SMEs, the Commission therefore does not consider the Fund to be a 
separate aid beneficiary and concludes that there is no State aid within the meaning 
of Article 87(1) of the EC Treaty at the fund level. 

30. This assessment is in line with the Commission decisions on the “Viridian Growth 
Fund”, the “Coalfields Enterprise Fund”, the “Community Development Venture 
Fund”, the “SMEVCLF”, the “Wales Early Stage Fund”, the “ERDF risk capital 
fund Berlin”, the “ERDF risk capital fund Schleswig-Holstein”, the “ERDF Risk 
Capital Fund Thüringen” and the “Amendments to the Latvian State aid 
Programme ‘Risk Capital Financing for SMEs’”.7 

                                                 

6  OJ C 235, 21.8.2001, p.3. 

7 See Commission decisions on State Aid C 46/2000, State Aid N 722/2000, State Aid N 606/2001, State Aid  
N 620/2002, State Aid N 572/2003, State Aid N 212/2004, State Aid N 213/2004, State Aid N 266/2004, 
and State Aid N 360/2004, respectively. 
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31. In view of the above, the Commission considers that there is no State aid within the 
meaning of Article 87(1) of the EC Treaty at the level of the Fund. 

Aid to the enterprises invested in 

32. With regard to finance instruments representing pure and quasi equity 
participations to beneficiary micro, small and medium enterprises, the Commission 
considers that State resources are involved because the investments of the Fund in 
beneficiary SMEs will contain public funding up to a level of 70% of the volume 
of the investments.  

33. In the original notification, the United Kingdom authorities took the view that 
because the Fund invests on the same terms as private investors, the measure 
cannot be considered to confer an advantage on the companies invested in. 
However, the Commission notes that the participation of private investors may be 
limited to 30% of the overall investment. Furthermore in view of the specific 
sectoral focus of the measure, there is the possibility that the private investments 
may not be made at arms length in accordance with the market economy investor 
principle. Accordingly, the Commission considers that it is not possible to exclude 
the possibility that the measure may in fact confer an advantage on the companies 
invested in, as they would otherwise not be able to obtain risk capital funding at the 
same conditions and/or volume and thereby distorts or threatens to distort the 
conditions of competition in the common market. The measure is selective insofar 
as it is targeted to specific SMEs active in the media sector in the East Midlands 
region. The measure has the potential to affect trade between Member States as 
there is the possibility that the target SMEs are engaged or will be engaged in 
activities involving intra-Community trade. 

34. The Commission has accordingly come to the conclusion that, at the level of the 
beneficiary SMEs, aid instruments representing quasi-equity and equity up to a limit 
of £250,000 (approximately EUR 368,547) involve State aid within the meaning of 
Article 87(1) of the EC Treaty. 

4.1. Assessment of the compatibility of the measure 

35. In the previous section, the Commission has concluded that the part of the 
notification consisting of quasi-equity and equity instruments involve State aid for 
the beneficiary SMEs within the meaning of Article 87(1) of the EC Treaty. It is 
therefore necessary to examine whether this State aid is compatible with Article 87 
of the EC Treaty on the basis of the Communication. The results of this assessment 
are summarised below: 

4.1.1. Evidence of market failure 

36. Point VI.5 of the Communication provides that the Commission will require 
evidence of market failure for risk capital measures. It may however be prepared to 
accept the presumption of a market failure when each tranche of finance for an 
enterprise from risk capital measures which are wholly or partially financed 
through State aid will contain a maximum of EUR 500 000, or EUR 750 000 in 
regions qualifying for assistance under Article 87(3)(c) of the EC Treaty or EUR 1 
million in regions qualifying for assistance under Article 87(3)(a) of the EC Treaty. 
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In the case of the notified measure, the Commission considers that these conditions 
are satisfied and in consequence that the market failure can be presumed.  

4.1.2. Criteria for assessing the compatibility of the measure 

37. Point VIII of the Communication outlines a set of positive and negative elements 
that the Commission will assess in order to evaluate the compatibility of a risk 
capital measure once the market failure has been established. Furthermore, the 
Communication establishes that not all elements have equal weight and that no 
single element is essential, nor can any set of them be regarded as sufficient on its 
own to ensure compatibility. In conformity with point VIII.1 of the 
Communication, the Commission assessment is based on an overall test of 
proportionality. The following summarises the position of the Commission with 
regard to the notified measure.  

Restrictions of investments 

38. Under the provisions of the Communication, the restriction of investments to small 
or even micro enterprises and/or to medium-sized enterprises in their start-up or 
other early stages or in assisted areas will be regarded as a positive element. 

39. The UK authorities confirm that the funds will only provide funding to enterprises 
that fall within the definition of the Community regulations on micro, small and 
medium-sized enterprises. The eligible micro, small and medium-sized enterprises 
will be predominantly in their seed, start-up or other early stages. These elements 
can thus be regarded positively. 

Focus on risk capital market failure 

40. The Fund will be focused on a risk capital market failure as it provides for the 
delivery of finance to micro and small and medium-sized enterprises principally in 
the form of equity or quasi-equity. In accordance with the provisions of the 
Communication, this element is to be regarded positively. 

Minimised distortion of competition between investors and between investment funds 

41. The Commission always regards positively a call for tender for the establishment 
of any preferential terms given to investors, and the absence of any check against 
overcompensation will be considered as a negative element.  

42. At the level of the Fund, there will be no formal EU-wide call for tender to raise 
the required capital. However, once the availability of the ERDF £6 million for 
investing in the film and media industry in the East Midlands region is confirmed, 
the availability of the Fund will be widely advertised to ensure that as many 
eligible beneficiaries as possible are aware of and approach EM Media about 
potential investments. The Fund will always remain open to the participation of 
other potential investors at any stage. In accordance with the Communication, these 
elements are to be regarded positively. 

Sectoral focus 

43. Although the measure applies to the digital media and film sector, the Commission 
is ready to accept a sectoral focus where this has a commercial as well as a public 
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policy logic. This line has been consistently followed by the Commission in the 
past8. The mentioned sector is subject to rapid technological innovation involving 
large risks to the investors. In this context, the sectoral focus of the Fund can be 
seen to be necessary, in this case, to attract risk capital funding to the sector. 
Furthermore, by being targeted to the requests of the digital media and film sector, 
the fund can provide better targeted incentives to draw expertise in a sector which 
is relatively scarce of such skills due to the rapid technological change it faces. The 
Commission can therefore, in this case, accept the sectoral focus of the fund as 
having a commercial and public policy logic. 

44. Firms in difficulties as defined by the Community guidelines on State aid for 
rescuing and restructuring firms in difficulty are excluded under the measure. 
Furthermore, SMEs in sensitive sectors as defined by section VIII.3 of the 
Communication (shipbuilding and the former ECSC sectors) will be excluded. 
Pursuant to the Communication, this is to be regarded positively.  

Profit-driven nature of the investment decisions 

45. The Commission regards the commitment of the UK authorities of private sector 
participation equal or above 30% for each investment project to be a positive 
element, in line with point VIII.3 of the Communication and the recommendation 
made in the amendment of the Structural Funds Regulation.9  

46. According to the Communication, a link between investment performance and the 
remuneration of those responsible for investment decisions will be regarded as a 
positive element. Each investment decision is assessed and taken independently by 
both the private and public co-investors. The requirement of a minimum 30% 
private investment for each investment ensures each investment decision is made 
on a profit-driven basis. 

47. Furthermore, the UK authorities have confirmed that the Fund will respect best 
practice standards and will be under regulatory supervision.  

48. In line with the Communication, all these elements have to be considered as 
positive elements. 

Investment on the basis of business plans 

49. Under the provisions of the notified measure, each investment decision will be 
made on the basis of a full commercial business plan together with details of exit 
strategy and key personnel. These stipulations are to be considered as another 
positive element pursuant to the Communication. 

Avoidance of cumulation of aid measures to a single enterprise 

                                                 

8 Commission Decision of 18 September 2002 in case N 548/2002 – Greece – New economy development 
fund (TANEO). 

9  Commission Regulation (EC) No 448/2004, amending Regulation (EC) No 1685/2000 laying down detailed 
rules for the implementation of Council Regulation (EC) No 1260/1999 as regards the eligibility of expenditure 
of operations co-financed by the Structural Funds and withdrawing Regulation (EC) No 1145/2003, OJ L 72, 
11.3.2004, p.66. 
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50. According to point VIII.3 of the Communication, if a measure provides aid to the 
enterprises invested in, the Commission may request commitments from a Member 
State to assess and set limits to other forms of State aid to enterprises funded by the 
risk capital measure, including under authorised schemes.  

51. Under the provisions of the notified measure, the UK authorities have undertaken 
that no SME will receive more than EUR 500 000 in non-assisted areas, EUR  
750 000 in Article 87(3)(c) of the EC Treaty areas or EUR 1 million in regions 
qualifying for assistance under Article 87(3)(a) of the EC Treaty in a single 
tranche, from a combination of all state aided venture capital funds. Furthermore, 
in the case of SMEs in which the fund has invested, the UK authorities have 
committed themselves to reducing any further entitlement on the part of these 
SMEs to publicly funded grants, loans or other forms of investment aid to 70% of 
the aid intensity that would otherwise have been found compatible by the 
Commission. According to the Communication, this is to be regarded positively.  

Overall assessment 

52. Applying the overall test of the proportionality of the measure, as provided for in 
point VIII.1 of the Communication, the Commission comes to the conclusion that 
the measure provides a contribution towards overcoming the specific equity gap of 
SMEs in their seed, start-up or other early stages, while the potential adverse 
effects of the aid on trade and competition are very limited and in any case do not 
exceed what is necessary to secure the objectives of the measure.  

4.1.3. Conclusion 

53. In view of the positive elements of the measure, the Commission on balance 
concludes that the “East Midlands Media Investment” fulfils the conditions as set 
out in the “Commission Communication on State Aid and Risk Capital”. It has 
therefore found the measure to be compatible with the common market pursuant to 
Article 87(3)(c) of the EC Treaty. 

5. DECISION 

54. On the basis of the foregoing assessment, the Commission concludes that the “East 
Midlands Media Investment” is compatible with the common market pursuant to 
Article 87(3)(c) of the EC Treaty. 

55. The Commission reminds the UK Government that all plans to modify this aid 
measure have to be notified to the Commission. 

If this letter contains confidential information, which should not be disclosed to third 
parties, please inform the Commission within fifteen working days of the date of receipt. 
If the Commission does not receive a reasoned request by that deadline, you will be 
deemed to agree to the disclosure to third parties and to the publication of the full text of 
the letter in the authentic language on the Internet site: 
http://europa.eu.int/comm/secretariat_general/sgb/state_aids/ 

Your request should be sent by registered letter or fax to: 
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European Commission 
Directorate-General for Competition 
State Aid Greffe 
B – 1049 Brussels 

Fax No: 32 2 296 12 42 
 

Please, mention the name and number of the case in all the correspondence.  

Yours faithfully,  

 For the Commission  

 

 

Neelie KROES 

Member of the Commission  

 


