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Dear Sir, 

By letter, dated 23 January 2003 and registered by the Commission 27 January 2003, the 
Dutch authorities notified the Commission of a measure called NOx emission trading scheme. 
By letter dated 28 March 2003 the Commission asked questions for additional information. 
By letter dated 29 April 2003 the Dutch authorities requested prolongation of the deadline for 
answering the questions, which was granted by the Commission by letter dated 7 May 2003. 
By letter dated 21 May 2003, registered by the Commission 23 May 2003, the Dutch 
authorities sent the additional information. 

1. DESCRIPTION OF THE MEASURE 

1.1. Legal framework and policy background 

Directive 2001/81/EC of the European Parliament and of the Council of 23 October 2001 on 
national emission ceilings for certain atmospheric pollutants1, hereafter the NEC directive, 
sets out the Dutch NOx national emission ceiling at 260 kilotons in 2010. Member States 
must inform the European Commission of the necessary laws, regulations and administrative 
provisions to comply with the NEC-directive.  

                                                 

1  OJ L 309 of 27.11.2001, p.22  
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55 kilotons NOx 

1100 PJ 

(absolute NOx target) 

(energy consumption) 

On the basis of their national target in 2010, the Dutch authorities have set a target of 55 
kilotons of NOx emission by 2010 for its large industrial facilities. The Dutch authorities are 
of the opinion that the present instruments, like emission permit requirements and national 
legislation setting emission limit values for combustion plants, are not sufficient to meet this 
target for 2010 or would incur excessive compliance costs. Therefore the Dutch authorities 
have developed a proposal for a national NOx trading regime for large industrial facilities, 
which is envisaged to enter into force in 2004. In this regime approximately 250 large 
industrial companies will participate.  

The trading regime is proposed to meet the target in a cost-effective manner. According to the 
Dutch authorities an important underlying consideration is to put all emitters under one single 
financial structure or regime, via emissions trading and emissions standards, in order to 
reduce overall NOx emissions to comply with the NEC-directive.  

1.2. How does the NOx trading regime work? 

The Dutch trading regime will be laid down in national legislation, which will include an 
uniform NOx emission standard for each industrial facility. The NOx emission standard for 
2010 for large industrial facilities is defined by their absolute emission target of 55 kilotons in 
2010 divided by their total estimated absolute energy consumption in 2010: 

 

2010 NOx target:  = =   50 g/GJ  
       

 

Thus, the NOx emission standard reflects the maximum allowable gram of NOx per unit of 
energy. This is a relative emission standard, instead of an absolute emission standard like an 
annual allowance. 

The key feature of the system is that it offers a choice to facilities subject to the mandatory 
legislation. They can comply with the NOx emissions standard set for them either by taking 
measures to reduce NOx in their own facility, or by buying emission reductions (kilograms of 
NOx) that have been or will be achieved elsewhere, or by a combination of both.  

The system is not voluntary; each facility must comply with the emission standard. The 
trading however, is optional. Emission reductions in the form of NOx credits will be offered 
in the “emission market” by facilities whose emissions are below the emission standard. 
Companies whose emissions exceed the standard will buy NOx credits (i.e. kilograms of NOx 
emission reduction) if this is cheaper than taking measures to reduce NOx emissions within 
the company itself. Herewith, measures to reduce NOx will then be taken there, where they 
are cheapest. 

A facility's total NOx emission in a year, adjusted for any NOx credits bought or sold, must be 
compatible with the allowed emission for that facility, which is based on the uniform 
emission standard set for the year at hand and the amount of energy used by that facility. 
Thus, the absolute allowed annual emission is calculated using the relative emission standard 
and the amount of energy used by the facility. 

The Dutch authorities check at the end of each year whether the facility has met the required 
absolute emission. In the course of each year NOx credits can be bought, sold, saved or lent 



 
 

3 

for future periods2. Each facility decides for itself whether, and to what extent, it is 
worthwhile exchanging emission reductions for the given year or a future year.  

When a facility exceeds its aforementioned required emission, the facility must compensate 
that surplus in the following year. Moreover, the compensating requirement  will be increased 
by a maximum of 25% in order to discourage companies to exceed their annual obligation. 
The company can compensate its excess emissions either by taking emission reduction 
measures on its own facility or by buying NOx credits on the market. In any case, the 
company must always meet its required emission. When a facility would fail to meet its 
allowed emission, the Dutch authorities will put a financial penalty on the facility. According 
to the Dutch authorities the penalty will be effective, proportionate and dissuasive. The 
penalties will be directly related to the amount of exceeded emission. 

NOx emissions must be properly measured by companies. The measurements will be verified 
by independent (external) specialists. Independent verification will be paid for by the 
company. The authorities will check the independently verified measurement result. If a 
company does not meet the legal obligations for monitoring and sending its emission reports, 
the authorities can issue an appropriate penal sum on the company for each day the company 
fails to meet its obligations. 

Finally, in the notified system companies do not have to acquire emission rights (allowances 
or permits) in order to produce, they only have to meet the emission standard. This feature 
ensures that new companies, among which are also non-Dutch companies operating within 
the geographical limits of the Netherlands, would be able to participate in the scheme and 
would be subject to the same rules as any other (existing) company in the system. 

 

1.3. Method of calculation of the emission standard 

The emissions standard in the scheme is related to energy consumption or production. It is 
expressed in terms of mass of NOx per unit energy consumption or per unit production 
(grams of NOx per gigajoule/unit product). This emissions standard is called Performance 
Standard Rate, hereafter PSR.  

 

The following model shows an example of the calculation of the NOx allocation :  

 

 

 

 

    X = 

 Fossil fuel use   PSR  NOx Allocation  
 

                                                 

2  The use of NOx credits from other years for a single facility (internal flexibility) is limited as follows: 
 - Plus max. 5% lending from next year’s budget  
 - Plus max. 5% saved from last year’s budget  
 - Minus max. 5% saving to next year’s budget   
 - Minus max 5% lent to last year’s budget 

20 GJ 

60/GJ 

1200 
kton 
NOx 
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The following model shows an example of the application of a PSR in practice: 

 
 

 

 

 

 

 

 

  emission   facility’s emission above  
 below allocation  allocation  allocation 

 
The level of the PSR will be progressively tightened up from 2004 to 2010, in order to reach 
the absolute target of 55 kilotons by 2010. The Dutch authorities have foreseen the following 
PSR targets until 2010: 

PSR Targets 2004 to 2010: 

 

 

 

 

 

 

 

 

1995 2004  2005  2006  2007 2008 2009   2010 

The Dutch authorities have indicated that if economic growth would lead to an increase in 
absolute emissions above expected calculation, the Dutch authorities will tighten the PSR in 
2006, ensuring that the 2010 target can be achieved. 

1.4. Differences between cap-and-trade and dynamic cap systems 

According to the Dutch authorities the notified system differs from another basic variant of 
emissions trading systems, the so-called ‘cap-and-trade’ system, whereby an absolute ceiling 
is set for each facility. The latter system is for example the basis of the EC proposal for a 
Directive of the European Parliament and of the Council establishing a scheme for 
greenhouse gas emission allowance trading within the Community and amending Council 
Directive 96/61/EC3, hereafter the draft EU-wide emission trading directive.  

                                                 

3  COM(2001) 581 final of 23.10.2001; the Council (Environment) reached political agreement on 9 
December 2002, 2001/0245 (COD). 
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Under a cap-and-trade system, emission allowances are allocated, e.g. by means of auction or 
‘grandfathering’, among facilities in accordance with the national target. A company’s 
emissions must not exceed the emission allowances it has been allocated by the authorities, 
unless the company acquires allowances from another company. In a cap-and-trade system, in 
which the emission ceiling assigned previously determines the permitted level of emissions, 
new companies or existing companies which expand their activities must always first acquire 
the required quantity of allowances.  

Under the notified Dutch NOx emissions trading system, new companies or companies 
wishing to expand need not first acquire allowances. They just need to comply with the 
emission standard since this PSR ‘grows’ in step with the increase in energy consumption or 
production. The Dutch authorities therefore refer to their system as a ‘dynamic cap’ system, 
instead of a ‘cap-and-trade’ system. 

The following simplified model shows the difference between a ‘cap and trade’ system (like 
the draft EU-wide emission trading directive) and the notified ‘dynamic cap’ system with 
performance rate standard. 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The advantage of a “cap and trade” system is that there is certainty of the environmental 
outcome. Linked to this the design of the trading system is fairly simple ensuring low 
administrative cost for the public authority and low transaction costs for the participants in the 
trading system. In a “credit based” system, the environmental outcome is more uncertain and 
the trading system can be rather complicated. Thus, the administrative costs for the regulator 
can be higher, even as the transaction costs for the participants. For these reasons, the EU-
wide emission trading scheme is based on a “cap and trade” system.  

The Dutch NOx trading scheme tries to mitigate the uncertainty of the environmental 
outcome by adjusting the PSR. While this mitigates uncertainty, it does not eliminate it, and 
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introduces a new element of uncertainty to the participants as they have to second guess what 
the PSR will be in the future. Moreover, the administrative costs of the PSR may be non-
trivial. 

Nevertheless, in the absence of Community provisions in the area of NOx emission trading, 
and without prejudice to the Commission’s right of initiative in proposing such provisions, it 
is for each Member State to formulate the policies, measures and instruments on the reduction 
of NOx emission. 

1.5. Scope of the NOx trading regime  

The system will cover all industrial facilities with installed total thermal capacity above 20 
MWth. In particular these are the following NOx sources: large combustion plants (i.e. power 
plants, refineries, chemical plants), large waste incinerators and specific large processing 
plants for iron and steel production, electric arc steel production, aluminium production, 
anode production, zinc production, cement production, glass production, nitric acid 
production, caprolactam production, magnesium oxide production, carbon black production, 
activated carbon production, enamel/glass frit, phosphates manufacture and zinc oxide 
production).  

In 2000, these industrial facilities emitted 90 kilotons of NOx. In the future, after sufficient 
experience, the Dutch authorities intend to broaden the scope of the NOx trading regime, thus 
also to include smaller facilities. 

Trade on the exchange will be transparent and anonymous, preventing companies from 
making arrangements among themselves as far as possible. Finally, bilateral and multilateral 
trades are allowed in the system, provided each transfer of credits accepted. 

1.6. Related EC directives 

The Dutch trading regime, as currently envisaged, will not remove the present installation-
specific emission limit values. Installations covered by the regime will need to continue to 
respect the minimum emission limit values for each installation. The Dutch authorities will 
continue to apply the emission limit values set in or under: 

• Directive 2001/80/EC of the European Parliament and of the Council of 23 October 2001 
on the limitation of emissions of certain pollutants into the air from large combustion 
plants (LCP)4; 

• Directive 2000/76/EC of the European Parliament and of the Council of 4 December 2000 
on the incineration of waste5; 

• Council Directive 96/61/EC of 24 September 1996 concerning integrated pollution 
prevention and control6.  

Facilities will not be allowed to use NOx credits to meet these EC standards. The trading 
regime will thus operate parallel to the legislative framework required under Community law. 
Trading will only be possible beyond the minimum emission standards set to implement that 

                                                 

4  OJ L 309 of 27.11.2001, p.1 
5  OJ L 332 of 28.12.2000, p. 91  
6  OJ L 257 of 10.10.1996, p. 26 
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legislation7. Thus, the emissions standard per facility in regard to NOx trading will be at least 
equal to the emissions standards for each installation in the EC directives.  

2. OPINION OF THE DUTCH AUTHORITIES  

The Dutch authorities are of the opinion that the proposed scheme does not constitute State 
aid within the meaning of Art. 87(1) of the EC-treaty. Hereto the Dutch authorities have 
presented the following: 

(1) The system complies with the leading “polluter pays principle”. The companies for 
whom NOx reduction is too expensive must buy NOx credits from a company that has 
taken NOx reduction measures. There is no selective advantage because the company 
that does not take the measures, bears the costs. Thus, companies are obliged to 
internalise their environmental costs. 

(2) There are no State resources at hand. The Dutch authorities do not grant money to 
facilities neither directly nor indirectly via an organisation or fund. 

(3) NOx credits are not an obligatory levy with the characteristics of a parafiscal tax. The 
companies have a choice between taking measures and buying NOx credits. 

(4) The Dutch authorities do not facilitate the creation of a market. Its influence will be 
limited to the following rules for transactions in NOx credits: 

(a) A transaction only becomes valid when it is registered with the authorities. 

(b) A “selling ceiling” will be set in order to prevent speculation. This means that 
the number of NOx credits a facility sells may not exceed the maximum 
reductions it can make given the emission standard. 

(c) Only companies which are obliged to comply with the emission standard set 
under the NOx Decree are allowed to trade. 

(d) If there are moves to set up an exchange, it will require formal recognition by 
the authorities. Minimum conditions will be set to ensure transactions are 
registered properly. 

(5) Trading is not subject to any further requirement. This is left to the market. 

(6) There is no risk of overcompensation because the price of NOx credits will be 
determined by the market, not by the authorities. 

(7) Under the proposed Dutch emissions trading system, the Dutch authorities will not 
allocate NOx emissions allowances.  

3. ASSESSMENT 

The Commission has examined the notified scheme under Article 87(1) of the EC Treaty. The 
Commission has examined first of all whether the notified measure can be characterised as a 
State aid measure within the meaning of Article 87(1) of the EC Treaty.  

                                                 

7  The Dutch authorities will continue to require installations to comply with the emission limit values set out 
in permits for process emissions, as well as those in the current national Decree on large combustion plants 
and the national Decree on waste incineration. 
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In order to conclude that the notified scheme constitutes State aid within the meaning of 
Article 87(1) of the EC Treaty, the Commission first has to determine whether State resources 
are at stake.  

3.1. Previous Commission decisions on emission trading schemes  

The Commission has taken various decisions on emission or pollution trading schemes that 
are related to the notified scheme. In these systems a wide variety of tradable emission or 
pollution documents are used, like quotas, allowances, certificates and credits. In all these 
systems the Commission considers the tradable emission documents as intangible assets 
provided by the authorities to the recipients. 

As regards State aid assessment, in principle there are two kinds of trade systems: 

(1) Systems where a tradable emission or pollution document is considered as intangible 
asset representing a market value which the authorities could have sold or auctioned as 
well, leading to foregone revenues (or a loss of state resources), hence State aid within 
the meaning of Article 87(1) of the EC Treaty8;  

(2) Systems where a tradable emission or pollution document is considered as authorised 
proof of a certain production that can not be sold or auctioned to the recipient, hence no 
foregone revenues, therefore no state resources, hence no State aid within the meaning of 
Article 87(1) of the EC Treaty9. 

A basic difference between these kinds of systems is whether the public authorities have an 
alternative option to sell or auction the intangible asset to the recipient. If the state has such 
an option, it will suffer foregone revenues when offering these intangible assets for free. 
Hereto, the intangible asset as such should have a value to the recipient in relationship to the 
state, for instance a direct or indirect right to emit.  

In the first kind of system there is a rationale for the public authorities to sell or auction the 
emission or pollution document to the producer of that emission or pollution, as the tradable 
emission or pollution document will give him the right to emit or pollute (directly or 
indirectly). In the second kind of system the tradable emission or pollution document has no 
value to the recipient in relationship to the state and it will merely serve as an authorised 
proof of certain production or emission. Hence, there is no rationale for the public authorities 
to sell or auction it to the producer of that emission or pollution document10.  

In previous decisions on the first kind of systems the Commission also noted the following. 
The fact that there will be a market for trading emission or pollution documents is a sign of 
the value of the asset being allocated. Moreover, the value of the tradable emission or 
pollution documents, although limited by the amount of the penalty for exceeding the 
emission targets, is predicted to be considerable. The fact that undertakings will have to have 
expenses in order to realise the value of the tradable emission or pollution documents does 

                                                 

8  See for instance Commission decision of 29.03.2000, Case N 653/1999, Denmark - CO2-quota system (OJ 
C 322 of 11.11.2000, p. 9) and Commission decision of 28.11.2001, Case N 416/2001, United Kingdom - 
Emission trading scheme (OJ C 88 of 12.4.2002, p. 16). 

9  See for instance Commission decision of 25.7.2001, Case N 550/2000, Belgium, Green Electricity 
Certificates (OJ C 330 of 24.11.2001, p. 3). 

10  The fact that a tradable emission or pollution document has a value to the recipient in relationship to third 
parties (like the distributors or consumers in green electricity certificates) is of other importance in this 
respect. 
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not change the existence of an advantage, but can be considered a positive element in the 
assessment of the compatibility of the scheme concerned. 

 

3.2. Presence of State aid in the notified scheme 

The emission scheme notified by the Dutch authorities is based on tradable emission credits. 
These credits do not represent direct permits (or allowances) as in other emission schemes, 
nor do they solely represent an authorised proof.  

According to the Dutch authorities no direct NOx emissions allowances will be allocated 
under the notified NOx emissions trading system. Instead, the notified Performance Standard 
Rate (PSR) is a relative emission performance indicator. Therefore the PSR does not reflect a 
total allowed emission, but, according to the Dutch authorities, it must be considered as an 
authorised proof of performance, which is not related to the actual emission of a facility.  

The Commission has noted the following. The annual allowed absolute emission per facility 
will be calculated on the basis of the general PSR and the energy use of that facility in the 
year at hand. When the producer would exceed this absolute emission ceiling, he has the 
obligation to buy NOx credits, to borrow the credits of his obligation in the following year or, 
ultimately, he is fined. The tradable NOx credits will thus contribute directly to the absolute 
emission standard imposed by the state. Therefore, the Commission considers the notified 
NOx emission trade system comparable to a direct NOx emission allowance allocation. 

Secondly, it is the producer himself who is obliged to meet his emission standard. The 
producer has an incentive to pay for the tradable emission documents, as long as the price of 
that tradable emission document is lower than the costs of reducing his own emission or when 
the price of that tradable emission document is lower than the penalty. In the notified scheme 
the producer emitting NOx is penalised when he does not meet his emission standard with a 
compensation requirement and possibly a financial penalty. This penalty will be effective, 
proportionate and dissuasive. The same producer will also be a recipient of tradable emission 
documents (NOx credits). The issued tradable emission document to the recipient will 
therefore represent a value as regards his obligation to meet his absolute emission ceiling 
imposed by the state. 

Thirdly, the Dutch authorities do have an option to sell or auction the emission permits,  
allowances or rights. As the emission of NOx is an environmentally harmful activity 
(pollution) it would be possible for the State to receive revenues through a permit system or 
for instance through an auction of emission allowances. In the notified case the State has 
decided to set up an emission trade system between private companies and to provide the 
NOx credits as free intangible assets. Hence, the State will suffer foregone revenues. Hence, 
the Commission has decided that these systems constitute State resources within the meaning 
of Article 87(1) of the EC Treaty. 

The beneficiaries of the scheme are the recipients of the NOx credits, which are large 
industrial undertakings. As a result of the notified trading regime these undertakings will 
receive an additional income to cover a part of their production costs. It is therefore an 
advantage granted to these undertakings. These undertakings are a specific group of large 
industrial undertakings, who are active in trade between Member States. The position of these 
undertakings will be strengthened by this scheme, which may lead to a change in the market 
conditions for their competitors. This strengthening must be regarded as affecting that trade.  

Therefore the Commission has decided that the notified scheme constitutes State aid within 
the meaning of Article 87(1) of the EC Treaty. 
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3.3. Compatibility of the notified scheme with the common market 

The Dutch authorities have fulfilled their obligation according to Article 88(3) of the EC-
Treaty by notifying the aid measure before its implementation. 

The Community guidelines on State aid for environmental protection11 do not offer conditions 
for authorising emission trade systems for conventional air pollution. Therefore, the 
Commission has assessed the notified NOx emission trading scheme under Article 87(3)(c) of 
the EC Treaty. The Commission has noted the following: 

• NOx is an atmospheric pollutant; 

• The reduction of emission of atmospheric pollutants is a priority of environmental policy 
of the European Union;  

• In the absence of any Community provisions in the area of NOx emission trading, and 
without prejudice to the Commission’s right of initiative in proposing such provisions, it is 
for each Member State to formulate the policies, measures and instruments it wishes to 
adopt in order to comply with the targets set in the aforementioned Directive 2001/81/EC 
on national emission ceilings for certain atmospheric pollutants; 

• The Dutch initiative is an additional effort before rules at the Community level are 
established; 

• Emission trading is a competition-oriented instrument to achieve emission targets; 

• The scheme is the first multisectoral emission trading scheme in the European Union 
concerning conventional air pollution; 

• The Dutch scheme will provide valuable insight in the functioning of a NOx emission 
trading market for the benefit of any later initiatives at EU or at national level; 

• The notified scheme is aimed at a wide variety of large industrial undertakings; it thus has 
a multisectoral approach;  

• Late and new entrants can participate in the scheme on objective and non-discriminatory 
terms; 

• The notified scheme rewards undertakings going beyond existing standards and achieves a 
net environmental benefit; 

• In order to capitalise the potential aid from the free allocation of NOx credits, undertakings 
concerned have to reduce emissions further than their target levels. This can be considered 
as a counterpart, in line with the spirit of the Community guidelines on state aid for 
environmental protection12; 

• The scheme is limited in time. The Dutch authorities have undertaken to comply with the 
applicable Community environmental legislation as well as any EU instrument on NOx 
emission trading when it comes into force, and adapt this scheme to the extent necessary 
for compliance with such a directive;  

                                                 

11  OJ C37 of 03.02.2001, p. 3 
12  OJ C 37 of 3.2.2001, p.3 
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• The Dutch authorities have undertaken to submit detailed annual reports on the 
implementation of the scheme, which will allow the Commission to follow-up the 
efficiency of the scheme;  

• In this spirit, the Commission already approved the aforementioned Danish CO2 quota 
scheme and the UK emission trading scheme, which applies inter alia to NOx emission. 

4. CONCLUSION 

The Commission has accordingly decided that the NOx emission trading scheme constitutes 
State aid within the meaning of Article 87(1) of the EC Treaty. In addition the Commission 
concludes that such aid is compatible with the common market in accordance with Article 
87(3)(c) of the EC Treaty and Article 61(3)(c) of the EEA Agreement.  

By taking this decision, the Commission considers that the scheme makes a valuable 
contribution to the Community environmental policy while not adversely affecting trading 
conditions to an extent contrary to the common interest. It remains that the scheme is not the 
preferred option of the Commission, especially as regards the ‘dynamic cap’, according to 
which the environmental outcome is more uncertain and the costs of administration and 
compliance are higher than in a ‘cap and trade’ system.  

The Dutch authorities are requested to provide the Commission annually with a report on the 
implementation of the aid. Any change in the conditions under which the aid is granted must 
be notified in advance. 

If this letter contains confidential information which should not be disclosed to third parties, 
please inform the Commission within fifteen working days of the date of receipt. If the 
Commission does not receive a reasoned request by that deadline, you will be deemed to 
agree to the disclosure to third parties and to the publication of the full text of the letter in the 
authentic language on the Internet site:   
http://europa.eu.int/comm/secretariat_general/sgb/state_aids 

Your request should be sent by registered letter or fax to: 

European Commission   
Directorate-General for Competition, State Aid Registry  
B-1049 Brussels  
(Fax No.: 00 32 2 296 1242) 

 

Yours faithfully, 

 

        For the Commission 

 

        

          Mario Monti 
       Member of the Commission  
      

http://europa.eu.int/comm/secretariat_general/sgb/state_aids
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