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A. Market definition in Competition Law in Slovenia

In the first part of the study the methodology of market definition in the media sector, as
upheld by the Slovenian Competition Authority, will be presented. Firstly, the general
criteria for market definition in Slovenian competition law will be analysed. This will be
followed by a comprehensive repertoire of relevant product and geographic market in the
media sector in Slovenia. Finally, the comparison between media market definitions as
adopted by the European Commission and those adopted under Slovenian national law
shall be made.

I. Introduction1

1. Relevant legislation

The basis for the legal arrangement of the protection of competition in the Republic of
Slovenia is provided by Article 74 of the Constitution of the RS2, which prohibits
practices restricting competition in a manner contrary to the law. Systemic protection of
competition is regulated in the Prevention of the Restriction of Competition Act3, which
is fully harmonised with the EU legislation. The basic principles of the protection of
competition are also contained in the provisions of individual sectoral laws.4

ZPOmK describes material provisions on prohibited restrictive agreements,5 abuses of a
dominant position6 and concentrations,7 as well as procedural rules and powers of the
authority competent for the protection of competition.8 It also regulates restriction of the
market by authoritative legal instruments and actions.

Legislative provisions prohibit government bodies, local community bodies or entities
exercising public authorisations from imposing any restriction on the free operation of

                                                
1 This part is to a large extent based on the information, published on the Competition Protection

Office’s website: http://www.sigov.si/uvk/index_eng.php (last visited on 25th May 2005).
2 Official Gazette of the RS, no. 33/1991.
3 Official Gazette of the RS, nos. 56/1999 and 37/2004, hereinafter ZPOmK.
4 For example zakon o medijih (Official Gazette of the RS, no. 35/2001), energetski zakon (Official

Gazette of the RS, no. 79/99) in zakon elektronskih komunikacijah (Official Gazette of the RS, no.
43/2004).

5 Art. 5 of the ZPOmK.
6 Art. 10 of the ZPOmK.
7 Art. 11 of the ZPOmK.
8 Art. 17 et seq. of the ZPOmK (Part VI of the ZPOmK).
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undertakings on the market.9 Assessment of such instruments and actions does not fall
under the jurisdiction of the Competition Protection Office. In the event of restriction of
the free operation of undertakings with regulations, the protection of interests of
undertakings is ensured in the procedure for appraising the compliance of regulations
with the Constitution and law if such a protection cannot be ensured in the administrative
dispute procedure.10

On the basis of the ZPOmK, the following regulatory acts have been adopted:

• Decree Defining the Contents and Elements Required for the Notification Form
for the Concentration of Undertakings11, which comprehensively describes the
information on the basis of which the Office assesses the compatibility of a
concentration with the rules on competition;

• Decree on Block Exemptions12, regulating those types of restrictive agreements
that meet certain conditions listed in the Act, and are therefore permissible and
need no notification to the Office;

• Instructions on the Method and Conditions for Defining the Relevant Market13,
setting out the method and conditions for the definition of the relevant market
required in procedures conducted before the Office.

ZPOmK regulates the prohibited forms of restriction of competition, protection of
competition, and measures if restriction arises, the bodies responsible for protection of
competition, their competencies, and the procedures of national bodies and parties with
respect to restriction of competition. The Act applies to all legal and natural persons
performing economic activities, irrespective of their legal status and ownership affiliation
(hereinafter referred to as: undertakings). Associations of undertakings which do not
directly perform an economic activity but have or may have an influence on the
behaviour of undertakings in the market are also deemed to be undertakings. Any activity
performed on the market for payment is deemed to be an economic activity.
The Act also applies to public undertakings and other public law legal persons
performing economic activities unless otherwise provided by law.

With regard to restrictive agreements (cartels) the following is prohibited:
(1) Agreements between undertakings regarding business conditions in the market which
have as their object or effect the prevention, restriction or distortion of competition in the
Republic of Slovenia shall be prohibited and shall be null and void.

                                                
9 Art. 45 of the ZPOmK.
10 Art. 46 of the ZPOmK.
11 Official Gazette of the RS, no. 4/2000.
12 Official Gazette of the RS, nos. 69/2002 and 6/2003.
13 Official Gazette of the RS, nos. 83/2000 and 69/2002.
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(2) The prohibition shall apply in particular to agreements which: directly or indirectly
fix purchase or selling prices, or other trading conditions; limit or control production,
markets, technical development, or investment; apply dissimilar conditions to equivalent
transactions with other trading parties thereby placing them at a competitive
disadvantage; make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of their contracts; share market or sources of supply.
(3) The first paragraph shall, however, be declared inapplicable if these agreements
contribute to improving production or distribution of goods, or to promoting technical
and economic progress, while allowing consumers a fair share of the resulting benefit.
However, these agreements, decisions or concerted practices may not: impose on the
undertakings concerned restrictions which are not indispensable to the attainment of these
objectives; and afford such undertakings the possibility of eliminating competition in
respect of a substantial part of the products in question.

With regard to abuse of the dominant position the following is prohibited:
(1) The abuse of a dominant position in the market shall be prohibited.
(2) A dominant position in the market shall be deemed to be a position where with
respect to relevant goods or services an undertaking either has no competitors or the
existing competition is insignificant, or it has a substantially better position vis-a-vis
competitors in terms of market share, financing possibilities, possibilities for purchase or
sale, or when an undertaking has a substantially better position with regard to facts which
impede other undertakings upon their entry into the market.
(3) An undertaking shall be deemed to have a dominant position on the market if its share
of purchasing or selling goods or services in the Republic of Slovenia exceeds 40 per cent
threshold.
(4) Two or more undertakings shall be deemed to have a dominant position on the market
if no significant competition exists between them, and if their aggregate share of
purchasing or selling goods or services in the Republic of Slovenia exceeds 60 per cent
threshold.
(5) Such abuse of dominant position may, in particular, consist in: directly or indirectly
imposing unfair purchase or selling prices, or other unfair trading conditions;
unjustifiably increasing or reducing prices; limiting production, markets, or technical
development; applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage; making the conclusion of
contracts subject to acceptance by the other parties of supplementary obligations which,
by their nature or according to commercial usage, have no connection with the subject of
their contracts.

As regards concentrations the following are the most relevant provisions:
(1) Concentrations which strengthen the power of one or more undertakings, individually
or jointly, as a result of which effective competition on the relevant market would be
significantly impeded or excluded, shall be prohibited.
(2) A concentration of undertakings shall be deemed to arise when: two or more
previously independent undertakings merge; or one or more persons already controlling
at least one undertaking, or one or more undertakings acquire, whether by purchase of

11.7
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securities or assets, by contract or by any other means, direct or indirect control of the
whole or parts of one or more other undertakings; or two or more undertakings create a
joint venture performing on a lasting basis all the functions of an autonomous economic
entity.
(3) For the purposes of this Act, control shall be constituted by rights, contracts or any
other means which, either separately or in combination and having regard to the
considerations of fact or law involved, confer the possibility of exercising decisive
influence on an undertaking, in particular by: ownership of the entire capital or of a
capital interest; ownership or the right to use all or part of the assets of an undertaking;
right or contract which confers decisive influence on the voting or decisions of the organs
of an undertaking.
(4) Control is acquired by persons or undertakings: which are holders of the rights or
entitled to rights under the contracts and transactions referred to in the preceding
paragraph; or while not being holders of such rights or entitled to rights under such
contracts, have the power to exercise the rights deriving there from.
(5) A concentration shall not be deemed to arise where: banks, savings banks, or other
financial organizations or insurance undertakings, the normal activities of which include
transactions and dealing in securities, hold on a temporary basis securities which they
have acquired in an undertaking with a view to reselling them, provided that the disposal
of those securities takes place within one year of the date of acquisition, and provided
that they do not exercise voting rights in respect of those securities with a view to
determining the competitive conduct of that undertaking on the market; investment
management undertakings acquire business interest in undertakings, provided that they
exercise the acquired rights only with a view to preserving the full investment value and
provided that they do not exercise influence on the competitive conduct of the
undertaking.
State aids are governed by a special legislative Act- State Aids Monitoring Act.14

2. Relevant Competition Authority in Slovenia

The Prevention of the Restriction of Competition Act envisages, in order to carry out the
tasks foreseen in the Act, the establishment of an Office for the Protection of
Competition, which is independent and autonomous in exercising its tasks.

The Office supervises the application of the provisions of the Act, monitors and analyses
situations on the market, conducts procedures and issues decisions in accordance with the
Act, submits its opinions to the National Assembly and the Government on general issues
under its competence, and in accordance with the Council Regulation on the
Implementation of the Rules on Competition laid down in Articles 81 and 82 of the EC
Treaty, conducts procedures concerning violations of provisions contained in these two
articles.

                                                
14 Official Gazette of the RS, no. 37/2004, hereinafter ZSDP
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The Office also assesses alleged restrictive agreements referred to in Article 5 and abuses
of a dominant position mentioned in Article 10 of the ZPOmK. Following receipt of a
notification, it examines whether a concentration is compatible with the rules on
competition, and after the procedure is concluded, it approves, prohibits or conditionally
approves the concentration.

The Office is managed by its Director, who is also responsible for the activity carried out
by the Office. The Director of the Office issues acts under the Office’s competence.
There are two departments within the Office: department for economic analysis and
department legal affairs and investigation (the latter has a separate unit for investigation
actions).

Within the Office, the Consultative Committee, which is appointed by the Government at
the proposal by the Director of the Office for a period of four years, is established. The
Committee deals, at its own initiative or at the initiative by the Director of the Office,
with general issues under the competence of the Office, and submits its standpoints to the
Director of the Office. The members of the Committee may be re-elected. The
Government appoints the members of the Committee from among representatives of
economic branches and from among economic and legal experts in the area of
competition. The Committee is headed by its president, who is appointed by the
Committee from among its members. The members of the Committee shall be obliged to
protect the official confidentiality of the Office and the business secrecies of
undertakings.

The nomination of the members (employees) of the Competition protection Office is
governed by the general rules which regulate the nomination of public servants.15

Currently, 17 people are employed by the Competition Protection Office; among them 15
are “case-handlers” and 2 are clerks (apprentices).

II. The general approach to market definition under Slovenian Competition Law

The decisions of the Slovenian Competition Protection Office are not published.16 To be
able to access them one has to fulfil certain conditions (such as to prove a scientific or
research interest). This explains why it was not possible to make a general assessment of
the approach toward a market definition under Slovenian Competition Law as exercised
by the Competition Protection Office. The author of this report was only able to access
the decisions dealing with the definition of the relevant market in media sector.

It should be noted, however, that the general approach to market definition is
nevertheless reflected in the Instructions on the Method and Conditions for Defining the

                                                
15 Zakon o javnih XVOXåEHQFLK��Official Gazette of the RS, no. 56/2002.
16 With the exception of the ruling (decision making sentence, dispositive). However, the reasons of the
decision are never published.
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Relevant Market17, which set out the method and conditions for the definition of the
relevant market required in procedures conducted before the Office.

As a starting point, the relevant product market comprises all the products and/or services
that the consumer and/or user considers to be interchangeable or substitutable by reason
of their characteristics, price or intended use.

The following factors in particular need to be taken into account in determining the
relevant market:

• demand substitutability;

• supply-side substitutability;

• potential competition;

• barriers to market entry.

Demand substitutability defines the extent of products that the consumer considers to be
interchangeable or substitutable.

Demand-side substitutability is established in particular with the anticipated switching of
a large number of consumers to another product in the event of the price of the relevant
product rising by more than 5 per cent, or the switching of a large number of consumers
to another supplier of the same or equal product in the event of the price of the relevant
product rising by more than 5 per cent (SSNIP test).

In order to establish demand substitutability the groups of consumers who cannot switch
to another product irrespective of a rise in the price of the product must also be taken into
account.

To determine whether demand substitutability exists the time component of the product,
and especially a time constraint on supply, is taken into account.

Supply-side substitutability means the ability of the producer to switch to production and
distribution of an equal product in a short time and without a substantial increase in costs
in the event of a rise in the price of the relevant product.

In order to define potential competition the level of competition in the relevant market
and the conditions under which new competitors can enter the market need to be
established.

Potential competition is also established with reference to anticipated changes in the
conditions prevailing in the market, and especially barriers to entry.

                                                
17 Official Gazette of the RS, nos. 83/2000 and 69/2002.
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Barriers to entry comprise all circumstances that constitute a barrier against potential
competitors entering the market.

In addition to the specific factors applying to a particular case, significant entry barriers
include:

• customs and other import duties and/or restrictions;

• technical restrictions;

• transport costs.

The relevant geographic market comprises all areas in which competitors in the relevant
product market compete with each other in the sale or purchase of products under equal
competition conditions.

The demand-side substitutability is generally the primary test under Slovenian
competition law and therefore the most important factor for the delineation of markets.

B. Repertoire of relevant product and geographic market in the media sector in
Slovenia

I. Publishing

The most media cases in Slovenian competition law owe their existence to concentrations
of publishing houses. Indeed, 12 out of a total number of 17 media cases, in which (at
least some kind of) a definition of the relevant market was given, are dealing with the
publishing sector. Although a number of theses cases did not elaborate in great detail on
all the relevant criteria and methods normally used to define the relevant product and
geographic market, it is fair to say that the analysis revealed a significant coherence of
the Competition Office’s views. We will try to elaborate on its approach in the following
paragraphs.

It should also be noted that only one of the analysed decisions was subject to an appeal to
the Court by the parties.18 The Court (2NURåQR�VRGLãþH�/MXEOMDQD), acting in its capacity
to exercise the judicial review over Competition Office’s decisions, has confirmed the
position taken by the latter when defining the relevant market.19

                                                
18 “Door-to-door”-case, no. 333-30-003/95-01/11, 10.7.1995.
19 &DVH���3J���������2NURåQR�VRGLãþH�/MXEOMDQD��ILUVW�LQVWDQFH�FRXUW�LQ�FLYLO�PDWWHUV��
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1. Newspapers

In two cases (in 1995 and 2003) the Competition Protection Office (CPO) had to deal
with the determination of the relevant market for newspapers.

a. Product market: Daily newspapers

In Door-to-door,20 three newspapers (Delo, Slovenske novice and Razgledi) were accused
of an abuse of the dominant position as well as of having entered into a cartel agreement.
The CPO obviously decided that only daily newspapers (Delo and Slovenske novice)
were problematic in terms of the relevant market definition, as it did not pay particular
attention to Razgledi- a two-week magazine. As regards Delo and Slovenske novice, the
CPO established each of them formed a separate product market. They are not
interchangeable products on the daily newspapers market because each of them has their
own circle of readers. The CPO went on to say that the systems of distribution were also
different to a degree that justifies a conclusion on separate markets. It pointed out that
Delo, considering its long-term status on the market, enjoys a special reputation among
its readers. It is interesting to notice, however, that the CPO did not use the criterion of
“serious” (Delo) and “tabloid” (Slovenske novice) newspaper to differentiate between the
two markets but rather the “reputation among readers”. The Court however, in affirming
the CPO’s decision, added that it was (in addition to the criteria specified by the CPO)
impossible to consider the two newspapers as substitutes because of the “different
editorial policy, contents and target readers”.21

Eight years later, in 2003, the CPO had to deal with a similar case, where a contract to
establish a new company between following publishers was concluded:  Delo d.d.
Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje, Podjetje za informiranje
d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio tednik Ptuj- Skupni list
d.o.o.22 The CPO had to decide whether the agreement was anti-competitive and
therefore illegal. In this landmark decision, the CPO has elaborated on the relevant
product market in more detail. First, it pointed out, that depending on the final purchaser
of the newspaper, two markets must be separated: the market for selling the newspapers
to the readers (consumers) and the market for selling the newspaper for advertising.
Secondly, the former market (a readers’ market), the CPO noted in obiter dictum, could
further be divided into the following sub-markets:23

                                                
20 Case no. 333-30-003/95-01/11, 10.7.1995.
21 &DVH���3J���������2NURåQR�VRGLãþH�/MXEOMDQD�
22 Case no. 723-2/03-1, 2.6.2003.
23 This view was confirmed in case no. 3071-46/04-7, z dne 28.12.2004, again as obiter dictum.
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Daily newspapers-which can be further divided into:

aa. National newspapers (being read across the country)- which can be further
divided into:

• General- information daily newspapers;

• Sports- information daily newspapers;

• Financial- information daily newspapers.

bb. Regional newspapers (being only read in specific regions of the country)-which
could also be further divided into:

• General-information daily newspaper;

• Regional-information periodicals.

cc. Periodical (weekly, monthly etc) magazines.

The advertising market for the advertising-space in newspapers is a separate market, as
newspaper advertising is not interchangeable with other media. In order to come to this
conclusion, the CPO established that the target (readers’) group in newspapers has a
higher education compared to target groups in other media (i.e. TV). In addition, the price
of the advertising-space in newspapers varies considerably from prices in other media.
The same argument was once again repeated in 2004- GV Revije/Dnevnik merger.24

Beside the argument on higher education of the readers, the CPO also pointed out that the
main purchasers of advertising space in newspapers were not individual firms but rather
large advertising (media) pools who tend to buy out advertising space for their clients.

In its decision (Delo d.d. Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje,
Podjetje za informiranje d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio
tednik Ptuj- ustanovijo Skupni list d.o.o), the CPO therefore found that publishers of
regional newspapers did not breach competition rules. To establish this, the CPO defined
the relevant market as daily regional general-information newspapers.

It should finally be mentioned that the CPO proposed (again as obiter dictum) a possible
existence of a separate retail distribution market for newspapers.25

                                                
24 Case no. 3071-46/04-7, 28.12.2004.
25 Case no. 3071-32/2003-11, z dne 10.10.2003: DZS/Dnevnik merger.
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b. Geographic market

In all of the above cases the geographic market was defined as national- Slovenian. The
CPO stressed that language barriers with newspapers were so important that they justified
the existence of a national market. The only exception was the decision in Delo d.d.
Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje, Podjetje za informiranje
d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio tednik Ptuj- ustanovijo
Skupni list d.o.o. There, the local newspapers (Gorenjski glas, Novi tednik, Primorske
novice) were considered to constitute separate regional markets: Gorenjska, Primorska,
Ptuj, Murska Sobota and Celje. The relevant geographic market in this case was therefore
narrowed down to individual regions.

2. Magazines

The definition of the relevant market for magazines can only be deduced from obiter
dictum of the CPO in several cases.

a. Product market

A few times the CPO emphasized that the newspaper and magazine (periodical press)
markets shall be separated from each other as well from the market for books.26 In
Nevis/GV Skupina merger27 it has added that there is a separate market of periodical
business publications, which could be further divided into daily business newspapers and
other (weekly or monthly) business magazines. It is interesting to notice that the CPO
specifically declared electronic publications (e-versions of the magazines) not to
constitute a separate market. Considering the level of development of electronic
publications at the time the decision was made it could only be concluded they are a
complementary (rather than a substitute) when compared to their printed counter-parts.

b. Geographic market

In all of the above cases the geographic market was defined as national- Slovenian. The
CPO once again stressed the language barriers were so important that they justified the
existence of a national market.

3. Books

a. Product market

Already in 1999, the CPO declared that there exist at least three separate markets
regarding books:28

                                                
26 Case no. 3071-1/04-2,  2.3.2004: 0ODGLQVND�NQMLJD�]DORåED/Mladinska knjiga Birooprema merger.

Case no. 3071-46/04-7, 28.12.2004:GV Revije/Dnevnik merger. Case no. 3071-34/01-7,
11.12.2001:Nevis/GV Skupina merger.

27 Case no. 3071-34/01-7, 11.12.2001.
28 Case no. 3071-18/99-3, 10.12.1999: Mladinska NQMLJD�=DORåED�0ODGLQVND�NQMLJD�7UJRYLQD merger.
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• Publishing market;

• Retail purchase market;

• Gross purchase market.

This approach was confirmed in the subsequent decisions.29

The landmark decision regarding the definition of the relevant product market for books
is probably the 0ODGLQVND� NQMLJD� ]DORåED�&DQNDUMHYD� ]DORåED merger.30 The future
merger could lead to a dominant position in publishing, retail and wholesale purchase
markets. With regard to publishing market the CPO determined that there are special
submarkets for general books, schoolbooks and magazines.31 The further division of the
general books market into domestic and translated literature (belletrist literature),
handbooks, encyclopaedia, children books, dictionaries etc. was also mentioned; whether
they present a further subdivision of the general books market remained nevertheless an
open issue.

In another decision (Nevis/GV Skupina merger) the CPO had to decide whether there
exist separate publishing markets for legal and business (specialist) literature.32 The
answer was affirmative. In addition, two further markets were recognized: market for
business information database and market for legal information database.

With regard to retail purchase markets it could be implied (from obiter dictum in
0ODGLQVND� NQMLJD� ]DORåED�0ODGLQVND� NQMLJD� WUJRYLQD merger) that further submarkets
may exist for books sold:

- in bookstores,

- by telephone,

- via Internet;

- by way of a membership in readers’ clubs33

- in super and mega markets.34

                                                
29 Case no. 3071-7/00-23, 28.7.2000: '=6�7HKQLãND�]DORåED�6ORYHQLMH merger.
30 Case no. 3071-64/02-9, 27.11.2002.
31 In case no. 3071-1/04-2,  2.3.2004: 0ODGLQVND�NQMLJD�]DORåED/Mladinska knjiga Birooprema merger,

the CPO- in addition to general books, schoolbooks and magazines- defined a further market for
publishing of audio products.

32 Case no. 3071-34/01-7, 11.12.2001.
33 Case no. 3071-18/99-3, 10.12.1999: Mladinska NQMLJD�=DORåED�0ODGLQVND�NQMLJD�7UJRYLQD merger.
34 Case no. 3071-64/02-9, 27.11.2002:�0ODGLQVND�NQMLJD�]DORåED�&DQNDUMHYD�]DORåED merger .
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Although the CPO very rarely described the methodology used for reaching the definition
of the relevant market, we have noticed that the approach in the publishing sector
nevertheless differed from the standard approach.35 As the demand-side substitutability
test would not always lead to a reasonable result in this sector, the CPO analysed the
possibilities of the supply-side substitution as well as other barriers for entrance into a
market. Hence, it examined whether a supplier has the possibility to switch his
production to the product in question within a short lapse of time. It has come to a
conclusion that the entry into the publishing market in Slovenia is relatively simple, as no
major investments are needed. Besides, the purchase and supply markets are fragmented
and competitive to a considerable extent.36

b. Geographic market

Again, in all mentioned cases the relevant geographic market was considered to
correspond to the territory of Slovenia.

II. Music

In music sector, the CPO has not yet had an opportunity to decide on the issue of relevant
market.

III. Film

In the film sector, the CPO has not yet had an opportunity to decide on the issue of
relevant market.

IV. Broadcasting

Since 2000, the CPO has dealt with four broadcasting cases, where the definition of the
relevant product and geographic market was a precondition to decide on the admissibility
of concentrations. All of them concerned television.

1. Radio

In radio sector, the CPO has not yet had an opportunity to decide on the issue of relevant
market.

                                                
35 As stated above (see p. 10), the standard approach in Competition Protection Office’s decisions is to

use demand-side substitutability test (SSNIP test).
36 Case no. 3071-7/00-23, 28.7.2000: '=6�7HKQLãND�]DORåED�6ORYHQLMH merger.
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2. Television

In contrast to the Commission’s practice, the CPO has not yet had the chance to decide
on the issue of separate markets for pay TV and free TV. This is to a large extent due to
the fact that pay TV is still rather underdeveloped in Slovenia. This is not to say,
however, that the pay TV broadcasting has never been under scrutiny of the CPO with
regard to the relevant product and geographic market.

Geographic market was once again determined as national (Slovenian). The main reasons
were language barriers and cultural differences.

a) Upstream markets

In POP TV/Kanal A merger37 the CPO had to deal with a number of issues. POP TV and
Kanal A are commercial televisions, gaining most of their income by advertising. They
cover 80% of Slovenian territory. In order to rule on the admissibility of the merger, the
CPO divided the upstream market into at least two separate markets:

- market for the acquisition of broadcasting rights;

- market for the TV production.

In the latter market, the CPO stressed that home production shall be further separated
from the independent production. In the case at hand, only the independent production
was taken into account.

Further divisions (such as acquisitions of broadcasting right for sporting events v. films)
have so far not been considered.

b) Downstream markets and TV infrastructure markets

The question whether the (downstream) retail market can be further subdivided according
to the different technical means of distribution, i.e. the distribution via cable networks or
via satellite or terrestrial frequencies has also been answered before CPO. In a recent case
UGC Europe/Telemach the CPO held that televisions via cable and satellite are not
interchangeable from the consumers point of view since they face considerable obstacles
when switching from cable to satellite or vice versa, mostly because of the costs
involved.38 On the supply side there are huge barriers to entry into the market: the costs
for development and management of new networks and technologies are extremely high.
From obiter dictum it can be deduced that the retail supply of television services could be

                                                
37 Case no. 3071-20/00-19, 28.8.2000.
38 Case no. 3071-64/2004-7, 3.2.2005.
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further divided into separate markets for supply of the services to viewers (final users)
and to the other cable operators.

c) TV advertising markets

In 2001, the CPO unequivocally declared that TV advertising market should be separated
from advertising in other media.39 Pro Plus/RTV Slovenija case was about the abuse of a
dominant position. It is worth of special attention because (at least to our knowledge) it is
the only case in which the CPO specifically revealed the method of defining the relevant
market. The survey conducted among advertisers revealed that the majority of them
would not consider advertising in other media as an alternative to TV even in the case of
a significant raise of the price of TV advertising. TV advertising was particularly not
substitutable with respect to new market products.

From the geographic point of view it is interesting that in POP TV/Kanal A merger40 the
CPO further separated TV advertising between national and local markets.

V. Internet

Only recently (2004 and 2005) has the CPO dealt with the issue of the relevant market
definition in Internet sector. The main question concerned the issue of substitutability
between broad-band Internet service and cable Internet service.

Internet access

In Telekom Slovenije/Medinet (alleged abuse of the dominant position) case the CPO
ruled that the relevant product market is the Broad-band Internet service (ADSL).41 The
ADSL network is not interchangeable with cable access to Internet as there are
considerable differences between the speed and security of the transferred data. The test
of the demand-side substitutability was additionally used and reached the same result.
The CPO also made clear that Internet access by electricity network or mobile GSM or
GPRS networks or satellite connections (wireless access) cannot be regarded as a
substitute to ADSL due to a very limited number of users and due to a still very limited
operability in practice.

The same position was confirmed in UGC Europe/Telemach.42

                                                
39 Case no. 3073-2/99-52, 20.2.2001.
40 Case no. 3071-20/00-19, 28.8.2000.
41 Case no. 3072-14/02-62, 19.11.2004.
42 Case no. 3071-64/2004-7, 3.2.2005.
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C. Comparative analysis of media market definitions adopted by the European
Commission and those adopted under Slovenian national competition law

As the market definition issues in media cases in Slovenia are still very few compared to
the practise of the EC Commission, it is difficult to make a comprehensive comparative
analysis. Another reason why the comparison may not be reliable lies in the fact that
decisions made by the Slovenian CPO are not published, which remains a considerable
obstacle in the pursue of a research. Also, the technique of drafting the decisions is still
developing; the cases from 2000 onwards have a much better structure, whereby the
issues of relevant market can be spotted immediately (at first sight).

We could say that the results reached by the Slovenian CPO regarding relevant product as
well as geographic markets are very much (or even: entirely) in line with the
Commission’s views. This was demonstrated in a number of cases cited above (for
example in TV broadcasting sector and especially in publishing sector). What cannot be
estimated as satisfactory however, are the methods and proofs used by the CPO when
deciding upon the definition of the relevant market. In most cases it is difficult to
establish which methods (demand-side substitutability, supply-side substitutability etc)
were used as a tool to determine the relevant market. One thing is clear, however: the
CPO (like the EC Commission) tends not to use the SSNIP test in order to define the
relevant product market in media cases.

As no divergent final results when compared with the approach in the EC were found in
Slovenian competition law, it is fair to conclude that – taking into account the embryonic
stage of the Slovenian competition law – media market definition in Slovenia are
altogether satisfactory. With the continuing monitoring and research of the CPO’s
decisions things should only go better.

D. Impact of Different Regulatory Frameworks on Market Definitions

Introduction

With a population of less than 2 million, Slovenia has around 1,200 different media,
including 968 printed publications with a total circulation of about 6 million. Around
60% of Slovenian households are linked to cable television systems. The internet access
in households has shown dramatic growth in recent years, tripling from 15 % in 1999 to
45 % in 2003. While dial-up access still prevails, broadband technologies are gaining
ground, with cable having a 14 % share and ADSL closing in with an 8 % share in
households.

In Slovenia, 7 daily newspapers are published, with a total circulation of about 350,000;
45 weeklies and regional newspapers with a circulation of 1.6 million; 33 fortnightly
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publications with a circulation of 360,000; 41 occasional publications on current affairs,
the economy and politics with a total circulation of 612,000; 183 academic and
professional journals; 33 cultural magazines, mainly monthlies, with a total circulation of
around 80,000; 48 entertainment tabloids and magazines with a total circulation of
around 500,000; as well as 8 foreign language magazines on Slovenia. The traditional
GDLOLHV� �'HOR�� 9HþHU�� 'QHYQLN��� ZKLFK� EHJDQ� WR� EH� SXEOLVKHG� DIWHU� WKH� 6HFRQG�:RUOG
War, have the largest number of regular subscribers. Regional weeklies with a similar
tradition and a relatively large circulation also have a high percentage of regular readers.

In Slovenia there are 4 national television channels and over 30 regional and local
channels. The development of the cable TV network around Slovenia, presently managed
by over 80 cable operators, stimulated the appearance of local television channels.

RTV Slovenija (RTVS) is a public service broadcaster with two national coverage
television channels. There is also a regional television channel for the Italian minority
broadcasting from a regional centre in Koper-Capodistria. Additional regional television
channel was launched from a regional centre in Maribor in 2002. The first channel SLO 1
started in 1958. There is a variety of programmes broadcast daily with a total duration of
24 hours; more than half of them are in-house productions.

Pro Plus, a company with mixed ownership (CME and Slovenian partners), started
business in 1995. It now produces the leading commercial TV channels in Slovenia –
POP TV and Kanal A. These are independent and complimentary TV channels,
producing a wide range of domestic programmes as well as offering a variety of
international programmes.

According to the people meter measurement43 in 2003, public national services had a 34
% share (SLO1 25 % and SLO" 9 %) and commercial national services a 38 % share
(POP TV 29 % and Kanal A 9 %) of Slovenian television audiences.

The radio market in Slovenia is highly fragmented. After the liberalisation of the
allocation of frequencies following Slovenian independence, the number of electronic
media entities almost trebled. Private players are well established in this competitive
market and it is more difficult for the public channels to achieve high shares. RTV
Slovenija (RTV SLO) is a public service broadcaster with three national radio
programmes (Program A, Val 202, program ARS), four regional programmes (one of
them Radio Capodistria is designed for the Italian minority) and one local radio
programmes, there are more than 70 regional and local commercial and non-commercial
radio stations.

In 1991, the media sector was entirely privatised, with the former state radio and
television broadcasters remaining the only public-owned institutions. Public radio and
television (RTVS) enjoy special status in terms of national significance. It is financed

                                                
43 Media Service AGB
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from monthly licence fee, the total sum of which is approved by the state. It is also
allowed to supplement its income through commercial sources.

The systemic media law (Mass Media Act) covers all media: broadcasting, print,
electronic publications, teletext and other forms. Media legislation is thorough and
restrictive, but regulatory and supervisory bodies are generally not very effective. Media
concentration is high and is still in progress. Data on ownership are easily accessible but
change rapidly, making the media landscape difficult to map and interpret.

I. Regulatory Frameworks in Slovenia having an impact in the media sector

1. Legal framework

a) Constitutional provisions

The Constitution of the Republic of Slovenia44 was proclaimed on 23 December 1991.
Freedom of expression, of thought, freedom of speech and public appearance, of the press
and other forms of public communication and expression and the right of reply are
constitutionally guaranteed. Everyone may freely collect, receive and disseminate
information and opinions (both Article 39). The rights to personal dignity and safety
(Article 34), to correction and reply (Article 40), to privacy (Article 35), protection of
personal data (Article 38) and the rights of children (Article 56) are also guaranteed by
the 1991 Constitution.

b) Sector-specific regulations

aa.  The Mass Media Act (Zmed)

In June 2001, the Slovenian Parliament Slovenia adopted the Mass Media Act (Zakon o
medijih – ZMed)45 providing rules and regulations for the entire media sphere: print,
broadcasting – public and private, and others.

The Previous media law adopted in April 1994 had regulated print as well as radio and
television broadcasting. Public radio and television was not covered under this piece of
legislation but regulated by a special law on RTVS which was also adopted in April
1994.

The law pays considerable attention to the protection of pluralism and media
transparency, which are protected by the imposed limit of shares owned by one legal
person in different media entities. It contains special provisions on radio and television
stations and programs.

                                                
44 Official Gazette of the Republic of Slovenia, N. 33/1991
45 Official Gazette of the Republic of Slovenia, N. 35/2001
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Anyone who wants to acquire more than 20% owner’s share in a radio or television
station or a daily newspaper, now has to obtain an approval from the Ministry of Culture.
The Ministry will refuse to issue such an approval if it leads to a buyer gaining a
monopoly over advertising (in such a case the refusal is not simply an option, but
obligation). The monopoly means gaining control over more than 30% of radio or
television advertising time, or coverage that exceeds 40% of the national coverage. As for
the daily newspapers, this translates into 40% of the total sold copies in Slovenia.

Under Article 2/1 of this law mass media are: newspapers and magazines, radio and
television stations, electronic publications, teletext and other forms of editorially
formulated programming published daily or periodically through the transmission of
written material, vocal material, sound or pictures in a manner accessible to the public.
(Art. 2/1)

For the purpose of entry in the mass media register the publisher must register the mass
medium at the Ministry of Culture prior to commencing the performance of activities.
The ministry must enter a medium in the mass media register if the applicant fulfils all
the conditions prescribed by this act. (Art. 12 and 13).

The dissemination of programming that encourages national, racial, religious, sexual or
any other inequality, or violence and war, or incites national, racial, religious, sexual or
any other hatred and intolerance shall be prohibited (Art. 8).

Any person shall have the right to demand that the responsible editor publish free-of-
charge a correction by such person to any report published that infringes upon the
person’s rights or interests. (Right to correction of a report published – Art. 26/1). If the
responsible editor fails to publish a correction within the period and in the manner
stipulated by the present act, the person that demanded the publication of the correction
shall have the right to file a suit against the responsible editor at the court competent for
civil disputes (Art. 33).

Any person shall have the right to demand that the responsible editor publish free-of-
charge a reply to information published by which that person through demonstrable
statements denies, significantly corrects or significantly elaborates upon the statement of
facts and figures in the information published. The right to reply to information published
is intended to secure the interest of the public in terms of objective, multilateral and up-
to-date information, as one of the essential conditions for democratic decision-making in
public affairs (Art. 42).

Surreptitious advertising shall be prohibited. Advertising may not: prejudice respect for
human dignity, incite discrimination on the grounds of race, sex or ethnicity, or political
or religious intolerance, encourage behaviour damaging to public health or safety or to
the protection of the environment and the cultural heritage, give offence on the grounds
of religious or political beliefs or damage consumers’ interests (Art. 47/1,2).

Advertisements that are targeted primarily at children or in which children appear may
not contain scenes of violence, pornography or any other content that could damage their
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health or mental and physical development or otherwise have a negative effect on the
impressionability of children (Art.49/1).

The second part of the mass media act contains special provisions on radio and television
stations. Among programming requirements and restrictions are more detailed rules on
protection of minors. Television stations may not present scenes of unjustified or
excessive violence or pornography or other programmes that could seriously harm the
mental, moral or physical development of children and other minors (Art. 84/1).

Television station may between 12 pm and 5 am present programming that contains
scenes of violence and erotic material only if they are clearly and understandably
designated by a visual symbol prior to the presentation thereof and warning must be
given that such programming is not suitable for children under the age of fifteen (Art.
84/3,4). On the basis of this provision the Broadcasting Council initiated in 2002 an
agreement on presenting visual symbols before presenting programs unsuitable for
children and minors. Different symbols were proposed for programs which are entirely
suitable for them and other for those programs minors could watch only with parent or
other adult person attendance. This agreement in the form of a recommendation was
signed on 2 July 2003 between Broadcasting Council and five major Television stations
(RTVS, Kanal A, TV Pika and TV3). Agreed symbols are published on TV schedules
and before presentation of the corresponding program. In practice this agreement is not
executed consistently.

bb. The Electronic Communications Act (hereafter ZEKom) 46

The Electronic Communications Act (hereafter ZEKom)47, among other areas regulates
the conditions and procedure for using the radio frequency spectrum and the conditions
for network interconnection services, conditions for using radio and telecommunications
terminal equipment and regulates the organisational structure and operation of the
Telecommunications, Broadcasting and Post Agency of the Republic of Slovenia as an
independent regulatory authority in this field.

cc. The Law on Radio-television Slovenia

The Law on Radio-television Slovenia48, public service broadcaster (zakon o
Radioteleviziji Slovenija- RTVS) was adopted on 8 April 1994. RTVS Slovenia shall
have the status of a public institution of special cultural and national importance,
performing a public service in the field of radio and television broadcasting activities.
This special law (lex specialis), beside the systemic media act, regulate status of the RTV
Slovenia as a public institution performing public service in the field of radio and
television activities. It regulates its status, activities, administration, management and
supervision. According to the law, RTVS broadcasts on 2 national TV channels, 3

                                                
46 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004
47 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004
48 Official Gazette of the Republic of Slovenia, N. 18/1994 with amendments
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national radio channels, airs one radio and TV channel for the Italian and Hungarian
national community respectively, produces radio and TV programmes for Slovene
national minorities in the neighbouring countries, radio and TV programmes for foreign
audiences and radio and television programmes in the regional centres in Maribor and
Koper/Capodistria.

In April 2005 the government submitted the draft new law on Radio-television Slovenia
which gives more power and competences to the state, especially by nominating the
majority of members in proposed new governing bodies (programme and audit board)
and by that endangered the present public status of this institution.

dd.  Copyright and Related Rights Act

The Copyright and related rights Act of 30 March 1995 as amended on 26 January 2001,
10 April 2001 and on 9 April 200448a (in force since 11 May 2004), deals with the right of
authors with respect to their works of literature, science and art (copyright), the rights of
performers, producers of phonograms, film producers, broadcasting organisations,
publishers and makers of databases (related rights) and finally with individual and
collective management and enforcement of copyright and related rights (Art. 1).

ee. Law on the Slovenian Film Fund

The law on the Slovenian Film Fund48b establishes the Slovenian Film Fund (Filmski
sklad Republike Slovenije) as a public fund with the objective of transferring to the Fund
the implementation of the National Cultural Programme in the sphere of film production
and reproductive cinematography, the organization of film festivals and the granting of
awards for achievements in cinematography (Art. 1). The annual budget of the Fund
ranges between 2 and 3 million EUR.

c) Administrative regulation/rules

On the basis of the mass media act 18 different by-laws and administrative regulations
were adopted by government or competent ministry.

II. Regulatory authorities in Slovenia having an impact on the media sector

I. The Ministry of Culture

a) Legal basis

The Mass Media Act.

                                                
48a Official Gazette of the Republic of Slovenia RS Nos 21/1995, 9/2001, 30/2001, 43/04.
48b Official Gazette of the Republic of Slovenia, N. 17-664/1994, RS 22-976/2000.
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b) Functions/competencies

The Ministry of Culture supervises the implementation of the Law on Mass Media and
keeps the mass media register.

2. The Media Inspector

a) Legal basis

The Mass Media Act.

b) Functions / competencies

The Media Inspector of the Ministry of Culture supervises the implementation of the Law
on Mass Media. The Media Inspector deals with breaches of the Law on Mass Media on
his own initiative or after complaints from the public. In 2004, the Inspector dealt with
116 cases. 72 were complaints from the public and 46 were the result of the inspector’s
own initiative. The majority of the complaints were about the obligation to enlist the
media into the register of media, followed by complaints about the transparency of media
data and about the protection of the Slovene language.

There is only one media inspector for 841 media outlets. While the Media inspector
managed up to now to solve most of the complaints from the public, possibly also
because there are relatively few such complaints, there is not enough pro-active work by
the inspector, who should be monitoring the media content and determining whether it is
in compliance with the Law on Mass Media.

3. The Telecommunications, Broadcasting and Post Agency of the Republic of
Slovenia

a) Legal basis

The Agency is a legal person of public law founded in accordance with the Electronic
Communications Act (hereafter ZEKom).49. ZEKom regulates indirectly the broadcasting
field as well. Broadcasting is a radio-communication service for broadcasting and
dissemination of radio or television programs involving direct public reception in an open
space without selection. The meaning of the term program is defined by a law regulating
the media (ZEKom, Article 3). The basic purpose of ZEKom is to ensure an efficient
competition on the electronic communications market, preservation of an effective use of
the radio-frequencies spectrum, as well as to ensure a universal service and protection of
consumers (Article 2). Chapter 11 of ZEKom regulates digital radio and television
activity particularly regarding the possibilities of access to application programs
interfaces and electronic programming guides

                                                
49 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004
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b) Functions/competencies

The Agency for Post and Electronic Communications (Agency) is an independent
regulatory authority, whose decisions can only be challenged before courts. It is financed
by fees, collected from telecommunication and broadcasting operators. The Agency has
powers to manage telecommunication and broadcasting spectrum, regulate the post
market, settle disputes among operators on prices, infrastructure etc., set the prices of
some services, decide on concentration in certain cases, collect the fees from operators,
supervise telecommunication and broadcasting operators and it is also competent for the
accreditation of electronic signatures.

It is managed by a director and two deputies - one for the telecommunication and one for
the broadcasting field - all three appointed by the government (ZEKom, Article 116). The
Agency provides support to two independent councils: one for telecommunications and
the other for broadcasting. Both councils have a power to give or refuse their consent to
the statutes of the Agency.

4. The Broadcasting Council

a) Legal basis

The legal basis for the Broadcasting Council is the Mass Media Act (for details, see
below).

b) Functions/competencies

The Broadcasting Council is an independent expert body in the broadcasting regulation
field.

It consists of seven members, appointed by the National Assembly on the basis of a
public invitation, for a tenure of five years. The Parliament also formally appoints the
President of the Council, who is elected by the members of the Council from their own
ranks. Candidates for membership are nominated by the:

University of Slovenia (experts for law, telecommunications and information)

• Chamber of Culture (expert for audio-visual culture)

• Chamber of Commerce (expert for economy)

• Slovene Journalist Association (expert for journalism and communication studies)

According to the Mass Media Act the Broadcasting Council shall conduct the following
tasks:

• it shall provide the  Telecommunication, Broadcasting and Post Agency with
initiatives for the conduct of expert supervision of the implementation of
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programming requirements and restrictions specified in the present act and shall
adopt the annual plan for the conduct of such supervision,

• it shall adopt decisions on the issue, revocation and transfer of licenses for performing
radio and television activities, and provide the agency with binding proposals and
approvals for the issue and revocation of licences for performing radio and television
activities,

• it shall adopt decisions on the assignment or revocation of the status of a local,
regional or student radio or television station, and propose to the agency the issue of
the relevant acts,

• it shall provide the relevant ministry with a preliminary opinion on the assignment or
revocation of the status of a non-profit radio or television station,

• it shall adopt decisions for the preliminary opinion of the agency in connection with
the restriction of concentration,

• it shall assess the situation in the area of radio and television stations,

• it shall propose to the responsible minister detailed criteria for defining local and
regional programming, the procedure and conditions for acquiring the status of
special stations, and criteria for in-house production and other programming on radio
and television stations specified in the present act,

• it shall give approval to regulations setting out the procedure for issuing, amending,
renewing and revoking the licence for performing radio and television activities and
the content of the ruling on the issue thereof ,

• it shall propose the method and criteria for formulating the list of events of public
importance in the Republic of Slovenia and the procedure for compulsory
consultations among interested parties, and shall formulate the agency proposal for
the content of the list,

• it shall propose to the relevant ministry a development strategy for radio and
television stations in the Republic of Slovenia,

• it shall for the National Assembly draw up an annual report or assessment of the
situation in the area of broadcasting and proposals for improving the situation and

• shall perform other tasks in accordance with the present act and the founding act.

Technical, expert, financial and administrative support for the operation of the
Broadcasting Council is provided by the Telecommunication, Broadcasting and Post
Agency of the Republic of Slovenia. The funds for the work of the Broadcasting Council
shall be provided from the national budget, at the proposal of the agency. The funds are
managed by the agency as ordered the Broadcasting Council.
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However, its effectiveness was for most part of 1990s doubtful, as it has never actually
withdrew any broadcasting license, in spite of alleged violation of the media law by some
stations. Its control of broadcasting stations remained mostly on paper. The situation
changed with the entry into force of the new Mass Media Act, but its powers remain
limited while the law still is quite frequently not observed sufficiently.

5. The Market Inspectorate

a) Legal basis

Constitution, laws and secondary legislation.

b) Functions/competencies

The Market Inspectorate of the Republic of Slovenia (within the Ministry of the
Economy) is a national inspection agency, operating independently on the basis of
regulations set out in the constitution, laws and secondary legislation. The inspectorate is
responsible for supervising the application of laws and other regulation in the areas of
consumer protection, trade, the catering industry, small business and crafts, prices, and
the safety of non-consumable products on the market.

The Market Inspectorate is responsible also for surveillance of copyrights and other
similar rights in e-commerce of different computer games, programmes, films and music
CD’s. Basis for any measure against violations for pirated phonograms and video grams
is the Act on Conditions for Reproductive Video and Audio Operations50. For this area
also the Act on Copyrights and Similar Rights51 applies. Articles 21 and 22 of this act
specify material copyrights among which there is also the right of reproduction (copying)
and distribution (sales).

Although surveillance of internet commerce is a very demanding procedure, the
Inspectorate carries out surveillance of internet pages. In cases of violations the
Inspectorate may according to the law temporarily confiscate video grams, which were
used for, or meant for a violation and submit them to authority in charge for dealing with
offences. Market inspectors for this purpose inspect also internet advertisements.

III. Market definitions and/or criteria upheld for market perception in the
relevant sector focused legislation

There are no specific market definitions for the media in Slovenia.

According to Article 2.1 of the Mass Media Act, mass media are: newspapers and
magazines, radio and television stations, electronic publications, teletext and other forms

                                                
50 Official Gazette of the Republic of Slovenia, N. 42/1994, 50/1994, 1/1995)
51 Official Gazette of the Republic of Slovenia, N. 94/2004
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of editorially formulated programming published daily or periodically through the
transmission of written material, vocal material, sound or pictures in a manner accessible
to the public

Broadcasting is a radio-communication service for broadcasting and dissemination of
radio or television programs involving direct public reception in an open space without
selection.

The meaning of the term program is defined by a law regulating the media (ZEKom,
Article 3).

According to Article 2.2 of the Mass Media Act,  programming comprises information of
all types (news, opinion, notices, reports and other information) and works under
copyright disseminated via mass media for the purpose of informing the public, satisfying
the public’s cultural, educational and other needs, and communicating on a mass basis.

The term "mass media" does not cover bulletins, catalogues, other forms of publication of

information intended exclusively for advertising, business communication, educational
processor the internal work of companies, institutions and foundations, societies, political
parties, and church and other organisations, school gazettes, the Official Gazette of the
Republic of Slovenia and the official gazettes of local communities, other official
publications, posters, pamphlets, brochures and transparencies, and video pages without
moving pictures (unpaid reports), unless stipulated otherwise by law. (Article 2.3)

1. Publishing

A media publisher is a legal or natural person that carries out activities of disseminating
programming in accordance with the Mass media Act (Article 9.1).

2. Music – copyright

According to Article 1 of the Copyright and related rights Act of 30 March 1995 as
amended on 26 January 2001, 10 April 2001 and on 9 April 2004 (in force since 11 May
2004), copyrights are the rights of authors with respect to their works of literature,
science and art .Related rights are the rights of performers, producers of phonograms,
film producers, broadcasting organizations, publishers and makers of databases.

3. Film

The law on the Slovenian Film Fund 01.04.1994 does not contain definitions of the terms
film, film market or cinematography.

4. Broadcasting (radio and television)

Broadcasting is a radio-communication service for broadcasting and dissemination of
radio or television programs involving direct public reception in an open space without
selection (Article 3.34 of the ZEKom).
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The meaning of the term program is defined by a law regulating the media (ZEKom,
Article 3).

5. Internet

Electronic media are mass media that disseminate their programming in an electronic
manner.

According to Article 2 a of the Electronic Signature Act “electronic data" means data,
which are formed or stored in an electronic way.

Information society services are services provided for remuneration, at a distance and
upon individual request of the recipient of the service (Article 3.35 ZEKom)

IV. Market definitions and/or criteria for market perception in the media-sector,
as upheld in sector specific practice of authorities and/or courts

1. Publishing

There are no  market definitions in the sector specific regulation.

Following the introduction of Zmed in 2001, none of the relevant institutions and
authorities (Ministry of Culture, Agency, or Council) have defined individual media
markets for which it would be possible to clearly determine the shares of individual
publishers. Despite the absence of precise definitions, and of the methodology needed to
make such definitions, the Ministry of Culture has been taking decisions based on Zmed
provisions regulating the restrictions of concentration in the publishing sector. The public
has no access to a clear overview of the applications it processed or the decisions it took.

2. Music – copyright

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

3. Film

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

4. Broadcasting (radio and television)

There are no market definitions in the sector specific regulation.

According to Zmed, the institution that takes decisions regarding restrictions on
concentration in the broadcasting field is the Broadcasting Council. In its 2001/2002
annual report, the Council assessed “provisions in the third paragraph of Article 58 of
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Zmed, which stipulates the cases in which the Ministry of Culture may reject the issuing
of approval for ownership links,” as insufficiently precise. “Furthermore, a methodology
that would be based on these provisions, and would enable the assessment of whether or
not media ownership is actually concentrated, has not been formulated yet. Provisions in
the third paragraph of Zmed are also incompatible with the legislation concerning the
protection of competition, so the Council has concluded that this issue should be
regulated as soon as possible.”52 In April 2003, the National Assembly Committee on
Culture, Education, Youth, Science and Sport processed the report of the Council and,
among other things, ordered the Ministry of Culture and the government to amend the
Zmed articles that refer to the restrictions of concentration.

In 2002 and 2003, the Council adopted several decisions regarding the restriction of
ownership concentration based on Article 58. For example, in 2002, the Council
processed three requests. In one case it issued a positive statement, while in the other two
cases its opinion was negative. The Council concluded that it could not adopt the decision
because “on the basis of the submitted material, and in the absence of criteria for
determining whether the applicant meets the criteria for restriction of competition, it is
not possible to form an opinion.” The same situation occurred in 2003, when the Council
processed 8 applications. In the 2003 annual report, the Council noted that “when it
comes to the assessment of concentration, the bodies responsible for the implementation
of Zmed have not adopted any measures or methodologies which would provide a
uniform criterion enabling them to assess and verify individual ownership shares of
publishers, and consequently, the extent of media concentration.”53

The Council receives data on advertising revenues, on the basis of which it takes
decisions, from the Ministry, which, in turn, uses as a source the collection of credit
reports and financial data for organizations and independent entrepreneurs (iBON).54

These data are based on official accounting statements of companies collected by the
Agency for Public and Legal Records and Services (AJPES). If we ignore the issue of
how the Ministry assesses the share of advertising revenues of individual publishers on
the basis of this data, the question that is still open is whether the threshold stipulated by
Article 58 of Zmed can be defined in this manner at all. The market covered by a radio
signal should be determined by the Agency, but, first of all, the Agency should define the
“entire” market on the basis of which it would be possible to determine the shares of
individual publishers. According to the ZEKom (Article 127),55 the Agency keeps official
records of frequency license holders. On the basis of these records, the Agency could
determine the size of the entire market covered by a signal, and even more importantly, it
should explain the methodology used to determine such a market and publish this
information. However, the Agency has not yet done this.

                                                
52 2001/2002 Report of the Broadcasting Council , 3RURþHYDOHF�'=, No 1.  8  January, 2003

53 2003 Report of the Broadcasting Council , 3RURþHYDOHF�'=, No. 115, 24 November, 2004
54 Credit reports and financial data for Slovenian companies for business use
55 Electronic Communications Act, ZEKom, UL RS 43, 2004, 26.4.2004
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In 2004, regardless of the standpoints in the 2003 report, the Council adopted several
decisions on the restriction of concentration. In 11 cases its statement was positive; in
two cases the Council was not able to make decision, because the applications were
assessed as incomplete and data provided therein did not provide sufficient grounds for
the decision.56 On the initiative of the Council, in Septemebr 2004 a working meeting
was held with the representatives of the Ministry of Culture and the Agency. The topics
discussed were the defining of the sources of data and methods of acquiring data needed
to determine whether or not an applicant meets the conditions stipulated in the third
paragraph of Article 58 of Zmed. Below are the resolutions adopted at this meeting:

1. The Ministry of Culture shall explain to the Council, in writing, the methodology of
acquiring data needed to take decisions in accordance with Article 58 of Zmed, and shall
define relevant sources providing data about the share of the sale of advertising space in
Slovenia in individual radio or TV programs.

2. The Ministry of Culture shall send to the Agency any request for approval of the
acquisition of ownership or management stake or a share in the voting rights in the assets
of a publisher of a radio program of twenty per cent or more. Before forwarding this
application to the Council, the Agency shall supplement this application with data about
the coverage with analogue terrestrial radio or TV programs, with regard to the current
text of Zmed and to the anticipated changes in Zmed.

3. According to Article 58, the Ministry of Culture determines the share of advertising for
every application along with the explanation of the calculated share.

At the same time, the Council proposed to the National Assembly to invite the Ministry
of Culture to assess the effects of Zmed implementation until then, and to prepare needed
amendments. The corresponding Committee of the National Assembly discussed the
Council report for 2004 at its May 2005 session.

5. Internet

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

1. Publishing

Provisions found in Article 58 of Zmed regulate, in a rather rigid manner, the
(non)issuing of approval on the part of the Ministry of Culture. The Ministry does not
have the right of discretion and it is obliged to reject issuing of approval in the cases

                                                
56 2004 Report of the Broadcasting Council, 3RURþHYDOHF�'=, No. 20. 20 March, 2005
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listed in Article 58, in which one party acquires a dominant position, although such a
position is assessed exclusively on the basis of methodologically disputable indicators.
Therefore, in practice it is possible that a publisher gains a dominant position in a manner
not determined by Zmed, which refers exclusively to concentration. In such a case, a
publisher would not violate the provisions of Zmed, but it would violate those of ZPOmk,
whose implementation, however, is the responsibility of the Office for the Protection of
Competition. If the Office concludes that a publisher violates the provisions of ZPOmk, it
has to act regardless of the fact that the Ministry of Culture concluded that, according to
Zmed (i.e. the law for whose implementation it is responsible), the case was not one of
ownership concentration.

2. Music – copyright

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

3. Film

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

4. Broadcasting (radio and television)

The decision taken in the case of a merger of POP TV and Kanal A, the two largest
commercial televisions in Slovenia, reveals all deficiencies of the current media
legislation in Slovenia. In accordance with Zmed (Article 58), the Ministry of Culture
rejects issuing of approval if by acquiring the stake the publisher would have a dominant
position on the advertising market in such a way that the publisher’s share of sales of the
advertising space of a particular television program would exceed thirty per cent with
regard to the entire television advertising space in the Republic of Slovenia. However,
according to the data for 2002 published in the media, POP TV and Kanal A jointly held
more than a 60 percent share of advertising revenues in the television advertising market
in Slovenia. In 2002, the Council took a decision which was the basis for Agency's
opinion in the case of ownership linking of POP TV and Kanal A. Regardless of the
provisions of Article 58, the Council issued a positive statement, but on condition that the
declared programming concept of both channels remained unchanged. In taking this
decision, the Council relied on a provision in Zmed which states that publishers are
subject to the provisions regulating the protection of competition and that in the
procedures of the Competition Protection Office that refer to the concentration of radio
and television programs one participant in this process is the Agency (Zmed, Article 62).
In 1999, Produkcija Plus d.o.o. (Pro Plus) submitted a proposal with the Market
Inspectorate and the Competition Protection Office to start a procedure against RTV
Slovenia and requested the investigation of its alleged abuse of the dominant position on
the market (the proposal was based on the provisions of the Protection of Competition
Act). In 2001, the Competition Protection Office decided that a request by Pro Plus was
justified in part, i.e. the part that refers to the determination of the dominant position,
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because RTV Slovenia has dominant position in the markets of television advertising and
sales of broadcasting services thanks to the method of its funding. On the basis of the
analysis of documentation, the Office concluded that RTV Slovenia indeed held a
dominant position thanks to the method of its funding. “On the advertising market, RTV
Slovenia has significantly better position than its competitors, although it indeed has a
smaller market share than POP TV (a competitor). It can operate on the market
independent of other competitors, since it earns approximately 30 percent of its revenues
on the market, while nearly 70 percent of the resources needed for its operation are
provided from the budget and by the legally prescribed levies (i.e. license fee). It is also
necessary to stress entrance barriers, which are quite strong because of the small size of
the country, given that the operation of TV organizations depends on the size of the
market and population, purchasing power, the share of funds spent on advertising and the
status of public service television. Given the small size of Slovenia and given that the
market cannot expand beyond the national borders because of language and cultural
barriers, operational costs of a television organization with national coverage in Slovenia
are very high, and entry into the market is hampered by the size of the market and the
status of public service television. The Protection of Competition Act stipulates that a
dominant position as such is not prohibited, but what is prohibited is its abuse. Therefore,
in this procedure the Office tried to establish whether RTV Slovenia indeed abused its
dominant position on the market.« 57 The Office, therefore, concluded that RTV Slovenia
has a dominant position, but no objections could be raised regarding the abuse of this
position, because this manner of funds flow is enabled by the RTV Slovenia Act
(ZRTVS). 58 Zmed does not stipulate expressly that a participant in the decision-making
procedures regarding restrictions on media concentration should be the Office for the
Protection of Competition. So, on the one hand, there are ambiguous provisions of Zmed
and none of the relevant institutions (neither the Ministry of Culture nor the Council nor
the Agency) that takes decisions regarding restriction of concentration has so far defined
the relevant market, on the basis of which it could then determine whether or not a
company has a dominant position. On the other, there are the decisions taken by the
Office for the Protection of Competition, for which Zmed provisions are not binding
because it is subject exclusively to the provisions stipulated by the competition
legislation. Let us stress again that the only concern of the Competition Protection Office
is free competition on the market, while the Ministry of Culture, the Agency and the
Council should protect media pluralism and diversity.

In 2001, the Competition Protection Office defined the relevant television market and
concluded that RTV Slovenia had a dominant position. In the case of ownership linking
of the owners of POP TV and Kanal A which occurred one year later, relevant
institutions which take decisions regarding the restriction of concentration in accordance
with the criteria in the media legislation should have concluded precisely the opposite –
that the dominant position is held by POP TV and Kanal A. Pro Plus obtained Ministry's

                                                
57 Uradni list RS, 2.3.2001. št. 14-15, p.943. The complete text of the resolution was provided by

Produkcija Plus d.o.o.
58 Uradni list RS, 37. 18. 1994.
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approval and acquired a 100 percent stake in the assets of the publishers of POP TV (POP
TV d.o.o.) and Kanal A (Kanal A d.o.o.) programs. However, these two companies are
not program publishers (in the sense of Zmed), so as such they cannot have a dominant
position in the advertising market, according to Zmed. Therefore, it is possible to
conclude that the part of Zmed referring to the protection of media pluralism and
diversity is useless in practice.

5. Internet

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

An overview of the regulations and responsibilities of individual institutions as regards
media concentration and protection of media pluralism shows how the current, dispersed
regulations, which are based on opposing goals or purposes, created a situation in which a
multitude of responsibilities resulted in an ineffective legislation. For example, according
to Zmed (Article 58), the Ministry of Culture is responsible for the restriction of
concentration and cross-ownership in the print media; in the field of broadcasting, the
responsibilities are dispersed among the Council, Agency and the Ministry of Culture,
and in both examples the institutions that make final decisions should take into account
the opinion of the Competition Protection Office which, according to the Mass Media
Law (Zmed, Article 62), has no direct authorities and is exclusively responsible for the
competition legislation.

If the Ministry establishes that any of the listed conditions in Article 58 is present, then it
is obliged to reject approval for the acquisition of a share in accordance with the
principles of the protection of media plurality and diversity. In cases where an assessment
of the concentration of media publishers and operators is needed, Zmed gives priority to
the Ministry of Culture over the Office for the Protection of Competition; in cases where
an assessment of the concentration of radio or television broadcasters needs to be
established, it is the Agency for Post and Electronic Communications (and the
Broadcasting Council) that are accorded the special ex lege status as a party participating
in the procedure. The purpose of assessing concentration from the perspective of Zmed is
essentially different from that implied by ZPOmk. According to Zmed, the purpose of
restriction of concentration is protection of pluralism and diversity of the media, and
according to ZPOmk it is the prevention of unlawful restriction of competition.
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