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Conclusion

A. Preliminary remarks

I. Publication of cases

In some of the Member States analysed, the National Competition Authority does not publish
its decisions1. In other countries, competition cases have only been published since rather
recently2. Thus, relevant case material for the purpose of elaborating this study could only be
obtained at a respective request and from the competition authorities themselves. In at least
one country one has to fulfil certain conditions such as to prove a scientific or research
interest3. In other countries, the cases were handed out by the authorities according to their
own evaluation as to the appropriateness of the material for the overall objectives of the
present study. According to this precondition, for some countries only those cases referring to
“media market definitions” were handed over by the competition authority. This led e.g. in
Slovenia to the fact that only those cases containing market definitions in the media sector
were provided for by the competition authority; cases dealing with market definition in other
areas were not available for the purposes of this study. Thus, the analysis of the general
approach of market definition in these countries could only be grounded on the (few)
decisions relating to market definition in the media sector that were handed out by the NCA.
Therefore, it cannot be guaranteed that the analyses really cover all relevant material, because
a pre-selection could have been made by the relevant authority that had at least to decide
which cases were – in their opinion – adequate and necessary for our scientific work.

It should be remarked that – beside the negative impact of such non-publication of the
decisions on the awareness of business society and interest groups of the competition rules –
scientific research in the area of competition policy is only possible to a limited extent. With
view to the growing amount of states that are now publishing their decisions, and with the
hope that the remaining countries will follow suit, we can expect that these restrictions
aspects in the national competition policy area will probably be corrected in the future.

In this context, it shall also be pointed out, that - on the opposite - some of the authorities
provided us even with their internal guidelines/reports for market delineation to facilitate our

                                                
1 E.g. Slovenia or Poland. The Polish Office of Competition and Consumer Protection published only some

of the decisions in the Journal of Law of the OCCP (Dziennik 8U] GRZ\�8U] GX�OChrony Konkurencji i
Konsumentów).

2 E.g. in Slovakia, where all effective decisions of the Antimonopoly Office adopted since January 2000 are
published on the Office’s web-site, or Latvia, where all decisions of the Competition Council adopted since
January 2002 are published in the official gazette of Latvia “Latvijas 9 VWQHVLV´�DQG�DUH�DYDLODEOH�LQ�IXOO�RQ
the Council’s web-site.

3 E.g. Slovenia.
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tasks4. Furthermore, we were provided with internal reports, intended to prepare a decision of
the domestic competition authority, in case of the respective decision was not taken5.

II. Number of cases

Additionally, in the majority of the countries under analysis, there is only a small number of
cases dealing with market definition available. This is true with view to both market
definition in general and market definition in the media sector, where even less or no
decisions dealing with market definitions were found6. One reason for the small amount of
cases will surely lie in the fact that in the majority of countries the competition rules of a free
market economy are applicable only since a decade of years, displacing the rules of an
antipodal economic system of planned economy. Another reason might be seen in the
smallness of some of the countries concerned.

Further more, the considerations regarding market definition are as the case arises rather
limited. This also may be grounded on the lack of tradition of market definition in a free
market economy in some of the countries.

Thus, the scientific analysis of market definition carried out above as well as the findings
presented herein should always be seen in the light of the rather limited data base available at
this stage.

B. Legislation and Structure/Function of the Competition Authorities

I. Legislation

Generally we can state that the competition legislation of the countries analysed is to a large
extent in line with the competition rules of the EC-Treaty. This is not astonishing, as all the
scrutinised countries are former acceding countries that had to implement the acquis
communautaire. Further more, the states have made efforts to adapt their regulation on the
new European competition framework7. In Estonia, even the whole regime of State Aid
control has been subjected to the Community legislation and the supervisory powers of the
European Commission in 2004; this area is excluded from the scope of the national
Competition Authority’s competence8.

                                                
4 Latvia, para 6.18.
5 See e.g. in Cyprus, where the Competition Commission is assisted by its service, who has – amongst others

– the duty to conduct an investigation about a certain behaviour that might be anti-competitive, and to
report to the Competition Commission. These reports also served as case material for the purposes of this
study.

6 See e.g. Lithuania, 7.30: where no decisions dealing with market definition in the media sector were taken.
7 Council Regulation No. 1/2003/EC of 16 December 2002 on the Implementation of the Rules on

Competition Laid Down in Articles 81 and 82 of the Treaty, [2003] OJ L 1/1, hereafter referred to as
Regulation No. 1/2003, and Council Regulation (EC) No. 139/2004 of 20 January 2004 on the Control of
Concentrations between Undertakings, [2004] OJ L24/1, hereafter referred to as ECMR 2004.

8 See Estonia, para. 4.10.
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Nevertheless, some differences in the relevant legislation can be found. Poland may serve as
an example, where the law stipulates that the intention to carry out a merger has to be
notified9, whereas under the new EC Merger Regulation such notification was expressly
abandoned10.

II. Provisions regarding the methodology of market definition

In some of the analysed countries, the national competition law contains specific provisions
explaining the general approach to be used for delineating markets11, including definitions of
the relevant terms, as e.g. “relevant market”12, “affected market”13, or “geographic territory”14.
Such legal clarification may be included in the terms of the law itself15, or in an annex of the
text of the law16, e.g. a notification schedule for the enterprises, that have to assess the
relevant markets affected by their project17. Such clarification may also be included in sector-
specific competition law; thus, in Hungary references to the SSNIP-test can be found in the
guidelines especially for the telecommunications sector18.

In several cases, the competition authority developed guidelines explaining the methodology
for market definition. Such guidelines may be released as internal supporting material for the
purpose of giving assistance to the civil servants within the authority in their work19, or they
may even be published for the acknowledgement of all interested parties20.

Especially in such Member States, where no instructions on how to assess the relevant market
are issued, the competition authority relies also on the European Commission’s Notice on the
definition of the relevant market for the purposes of Community competition law, and other
relevant materials released by the European Commission as a means of support for relevant
markets assessments21.

Last, but not least, in some of the countries, as within the EC framework, the criteria for
market delineation are not included in the relevant legislation, but have to be developed by the
competent authority.

                                                
9 See Poland, para 9.4.
10 See Art. 4 ECMR 2004.
11 E.g. Hungary, para 5.12; Lithuania, para 7.13; Estonia, 4.16 et seq.
12 See Poland, para 9.9; Hungary, para 5.12; Lithuania, para 7.13; Estonia, 4.16; Malta, para 8.12.
13 See Cyprus, 2.9.
14 Lithuania, para 7.13.
15  E.g. Poland, Art. 4 item 8 of the Competition Act.
16 See e.g. Cyprus, 2.9 et seq.
17 See Malta, para 8.12.
18 Hungary, para 5.13.
19 Latvia, para. 6.18.
20 See Lithuania, para 7.14 et seq.
21 Commission’s Notice on the definition of the relevant market for the purposes of Community competition

law [1997] OJ C 372/5, hereafter referred to as the “1997 Notice on Market Definition”.
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III. Structure of the National Competition Authorities

The competition authorities in the analysed countries are modelled as independent regulatory
authorities. Some peculiarities regarding the structure of the authorities seems to be
remarkable:

In Poland, the competent authority, the Office of Competition and Consumer Protection
(OCCP), is divided in a directorate in Warsaw and nine branch offices (delegations) on
regional level. These branch offices dispose of original competencies, laid down in a
Regulation on the Geographical and Material Competencies of the Branch Offices, issued by
the Prime Minister. According to these rules, the directorate is competent for actions against
nation-wide competition restricting practices and for issuing decisions in “significant” merger
cases, whereas the branch offices are competent for antitrust cases directly concerning their
region, and, irrespective of thresholds, all merger cases involving enterprises engaged in
providing so-called municipal services. As a consequence of this, mergers between
enterprises engaged in providing cable infrastructure are regularly cleared by the branch
offices22.

Another peculiarity is shown in Malta, where a dualistic system of competition authorities is
established. Two institutions, the Office for Fair Competition (OFC) and the Commission for
Fair Trading (CFT) are entrusted with the enforcement of competition law�� The OFC is
essentially entrusted with investigatory powers. Nevertheless, in cases of non-serious
infringements, the Director of the OFC has the power to issue cease and desist orders or
compliance orders setting behavioural or structural remedies addressed to those undertakings
that have infringed the Competition Act. In all other cases, if it results to the Director that a
serious infringement has taken place, the Director shall make a report to the CFT of the
conclusions arrived at during his investigations, following which the CFT shall issue a
decision. The CFT on the other hand has a judiciary role. In this context, the CFT can review
the decisions adopted by the OFC23. Most of the other analysed systems follow a monistic
structure.

In some countries, special competition courts are established, as the Court of the Competition
and Consumer Protection in Poland. This court is functionally integrated into the Warsaw
District Court, and it is exclusively competent for complaints against all decisions issued by
the President of the OCCP on the basis of the Competition Act. The Court was established
together with the first independent competition authority in 1990 and, until 2003, called ‘the
Antimonopoly Court’24.

B. The Market Definition in the Member States

As a general outcome of the study, and bearing in mind the small data base available in some
of the examined countries (see A), it may be held that the methodology used for the definition

                                                
22 Poland, para 9.6.
23 See Malta, para 8.7.
24 See Poland, para 9.7.
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of markets in the media sector by National Competition Authorities corresponds by and large
to the practice of the European institutions and reflects the relevant case law.

Often the Competition Authorities make express reference to decisions of the European
Commission and/or the European courts dealing with similar issues25, or they might base their
decisions on the interpretation of relevant European case law, or they will use it as
supplementary indicator for their findings26. In some of the countries, especially where no
particular informing material concerning the methodology and the strategies to be used for
defining the relevant market were issued, the 1997 Notice on Market Definition27 and other
relevant documents released by the European Commission is used as supporting material by
the competition authority when defining markets28.

In most of the countries analysed, the main criteria used for market delineation are to a large
extent identical to those implemented on EC level (see table 2). Generally speaking, all
countries undertake product market delineation with reference to demand side substitutability
as well as supply side substitutability. Even in those cases, where issues concerning supply
side substitutability are not mentioned in the legal or administrative provisions containing a
definition of the “relevant market”, the competition authority also relies on supply side issues
when delineating markets29. Demand side considerations are usually the most important
factors (see Table 1). Amongst the criteria used for defining demand side substitutability, the
factors “product’s price”, “product’s characteristics” and “product’s intended use” seem to be
widely used (see Table 2). Another aspect seems to be worth mentioning: In some cases, the
competition authority analyses the substitutability of a product or service from the point of
view of the customer (or end-user) even if the analysis of an upstream market is at stake30.

Thus, prima facie, the general approach of the National Competition Authorities seems to be
very similar. Nevertheless, the media markets as ascertained in the countries seem to diverge,
at least partly, to a considerable extent. In some cases, this may be explained by factual
reasons: possibly, there was no decision relating to the respective market taken yet 31, or it
exists a general lack of relevant cases (see above), partly due to the small size of a country.
Additionally, national peculiarities will have a significant impact on the delimitation of
national markets.

Another reason for diverging results may lie in the methodology of market definition, used in
the countries under investigation. Our analysis demonstrates a graded picture referring to the
general approach in market delineation. Its range went from states, where the methodology
used by the national competition authority was difficult to identify due to the limited case
material32, through Member States, that obviously undertake a market delineation, but
sometimes without revealing the criteria used, and Member States, where in the last years a

                                                
25 See e.g. Cyprus, para. 2.7, 2.31, 2.33.
26 Malta, para. 8.11.
27 See e.g. Malta, para. 8.17.
28 Such proceeding was reported for Cyprus, see Chapter 2, para. 2.7, and for Malta, see Chapter 8, para. 8.11.
29 See Estonia, para. 4.17, Malta, para. 8.18.
30 Explicitly: Hungary, para. 5.35; see also Chapter 1, paras. 125 et seq.
31 See e.g. Cyprus, para. 226, 227. No decisions in the music-copyright and publishing sector, see also

Hungary, paras. 5.67 et seq.
32 E.g. Slovenia.
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development - congruent to the adaptation of national legislation to the requirements on EC
level – towards an increasingly detailed reasoning in the decisions of the NCA can be
observed, on to such Member States that already dispose of a differentiated methodology for
market delineation33.

Additionally, a different weighting of the criteria used for the market delineation seems to
lead to different results. Despite the fact, that the main criteria for market delineation
apparently are widely congruent in all the countries analysed, the focus set on the different
criteria appears to be different in some cases. These differences in stressing certain criteria
may lead to different or even opposite results. In this context, we would like to go into detail
with view to some divergences in market delineation, because these differences seem to be
grounded in a different emphasis placed on the criteria for market definition.

The market(s) for regional/local newspapers in Poland and in the Czech Republic may serve
as a first example: despite of a similar economic situations in both countries (the regional/
local newspapers are published by one or a few large publishing companies), the respective
markets for regional newspapers were defined completely differently. Whereas in the Czech
Republic, the Antimonopoly Office stated that, as the publishing house VLTAVA-LABE-
PRESS covers all the regions of the Czech Republic with its regional dailies, the relevant
geographical market is defined as the nation-wide market34, the Poland OCCP held that there
was no homogenous nation-wide market for local newspapers although most of them belong
to large publishing companies. Thus, the OCCP came to the conclusion, that each region
represented a local market of its own35. The reason for this assumption was the local focus of
the content, additionally the OCCP took the view, that it was not possible to gain significant
market power by possessing local newspapers within different distribution areas. In contrast
to this, the Czech competition authority states, that the regional dailies also include news
which are not limited to a particular region only. Furthermore, it stated, that the regional
dailies are published in all regions of the Czech Republic and, therefore, their content covers
the entire area of the Czech Republic. Moreover, the Antimonopoly Office took into account
the fact that the nation-wide network of regional news dailies is controlled by the company
VLTAVA-LABE-PRESS.

Another example relates to the markets for the distribution of press products. Whereas the
competent Polish authority delineated a homogenous market for distributing press products,
comprising distribution through points of sale and direct distribution (upon subscription) by
delivering press products via mail to the individual readers36, the Competition Board of
Estonia defined two separate markets, the market for the retail sale of periodical publications
in the whole territory of Estonia, and the market for distribution of periodical publications
through subscription37. The Board analysed the differences between the two modes of
acquiring the periodical publications, and outlined a number of particular features which
characterise acquisition of periodical publications by means of subscription and by means of
buying. According to the Board, a consumer who subscribes to a newspapers is supposed to
pay in advance for the particular items, whereas in the case of individual purchase the price

                                                
33 Hungary for example, or Latvia.
34 See Czech Republic, paras. 3.55, 3.57.
35 See Poland, para 9.29.
36 See Poland, 9.30.
37 Estonia, para 4.39.
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shall be paid at the moment of transaction. Additionally, the price of a single copy of a
particular periodical publication is lower when it is acquired by means of subscription as
compared to the price paid at the moment of an individual buy. The Board also concluded that
both types of acquisition are mutually exclusive, i.e. those consumers who have subscribed to
particular periodical publication do not normally buy an additional copy in a store. Thus,
notwithstanding the same goal of both types of the retail sale – to provide a consumer with
periodical publications – from the point of view of the consumers they are not substitutable.
The OCCP also named the price as key factor for justification of its definition; according to
the Polish Authority the comparable price of the two forms of distribution made them
substitutable. Unfortunately, on this point the decision does not make it clear whether it refers
to the view of the consumer or to those of the publisher of the press product. Furthermore, the
OCCP considered the conditions for distribution of press products to be similar in the whole
country with an equal demand from the readers’ and the publishers’ side38.

These examples depict to what extent market delineation can diverge, depending on criteria
used as key factors. Especially with view to the application of Art. 81 and 82 EC in the
Member States, these examples may serve as indicator for the need of a further harmonisation
of the methodology of market delineation as used throughout the entire EU.

Besides, by assessing media markets, some conforming lines may be pointed out: markets for
the provision of cable TV in specific (geographic) areas according to the areas of activity of
the cable undertakings, were defined (and further subdivided) in several countries39. Another
example may be the markets for advertising in the media, subdivided according to the media
sectors (TV, radio and press), that were delineated in most of the countries40. More
conforming lines could arise in the future, when more media cases will be dealt with by the
competition authorities.

C. Impact of national sector specific regulation on competition regulation
(legislation and decisional practice), and vice versa

As a starting point, it might be stated that market definitions in their strict sense are not very
common in national media specific legislation. The same is true for the work of the media
authorities; decisions of media authorities defining media markets or at least concretising or
interpreting the existing legal definitions, were rarely found41. Nevertheless, the definitions of
e.g. media products or services contained in the media-specific legislation might be an
indication for the competition authorities when dealing with market definition regarding the
respective sector.

This lack of market definitions is certainly not the case regarding the telecommunications
sector in relation to which the relevant legislation has been designated as sector-specific
competition law, with some points of contacts to the media sector. The media sector is usually
affected by market definitions in the telecommunications sector dealing with the

                                                
38 Poland, para 9. 30.
39  See e.g. Estonia.
40 E.g. Estonia, para. 4.45.
41 See e.g. Latvia, para. 6,83.
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infrastructure necessary for the transport of media content, e.g. broadcasting transmission
markets. Thus, at least two markets named in the Commission Recommendation of
11 February 2003 on relevant product and service markets within the electronic
communications sector susceptible to ex ante regulation42 are relevant for the media sector,
markets No. 18 (broadcasting transmission) and 12 (internet access). Unfortunately, in the
majority of the countries analysed, the competent (telecommunications) authorities did not yet
undertake deeper analysis of these markets on national level. Most advanced seems to be
Hungary, where the NHH on 10 February 2005 published a draft of its decision regarding
market No. 18.

I. Linkages between the authorities

In some of the Member states analysed, there exists formal linkages between the competition
authority and the telecommunications authority. In Hungary, for example, the
telecommunications act provides for the obligation of the telecommunications authority
(NHH) and the competition authority (GVH) to maintain close co-operation particularly in
matters amongst others related to market definition and analyses.43 In Malta, quite recently a
“Memorandum of Understanding” has been signed between the Office of Fair Competition
and the Malta Communications Authority, with the aim to clearly define the respective
powers of the authorities as regards their overlapping competencies in competition cases44. It
was foreseen that such a clear separation of powers would prevent undertakings engaged in
“forum shopping” and would also enhance legal certainty. The Memorandum lays down rules
for the cooperation and mutual information45. It is specifically stated that the memorandum is
intended to avoid possible conflicts in the market definitions and findings of significant
market power or dominance by the two authorities, carried out at the ex ante stage by the
Malta Communications Authority and at the ex post stage by the Office for Fair Competition,
by coordinating the analysis of the authorities in the exercise of these tasks. Thus at least a
tendency to establishing co-ordination of practice seems to be remarkable.

Apart from these examples, we have to state that there hardly exists significant intersection or
formal linkages between the media and competition authorities. Accordingly, the findings of
the authorities differ to a certain degree: For Hungary, e.g., it was stated, that the broadcasting
authority, despite its competence related to merger control in the media sector, does not apply
the principles of competition law46. Vice versa, the competition authority regards the operation
of cable networks and the AntennaMikro service as two distinct products, not necessarily
substituting each other, whereas the definition of in “broadcast transfer” in the broadcasting
act comprises both services.

                                                
42 Commission Recommendation on relevant product and service markets within the electronic

communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC
(Framework Directive) [2003] OJ L 114/45, hereafter referred to as “Recommendation on Relevant Product
and Service Markets”.

43  See Hungary, para 5.90.
44 The memorandum envisages that concurrent jurisdiction will arise mainly in cases involving an alleged

abuse of a dominant position by an undertaking operating in the electronic communications and/or postal
services sectors, see Malta, para. 8.92 et seq.

45 For further details see Malta, para. 8.94 et seq.
46 Hungary, 5.121.
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II. Explicit references to the media sector with view to media market definition in
Competition Law

With regard to the decisional practice of the competition authorities, we found some
interesting examples of references to legal, administrative or contractual provisions in the
media sector47. The Estonian Competition board relied in some decisions to certain provisions
of media legislation, the (than valid) cable distribution act and the broadcasting act, when
defining media markets48. In Cyprus, for example, the Competition Commission takes into
consideration entry barriers into a particular market, when assessing the relevant market. In
this context, also legal provisions which may influence or have as a direct consequence the
shaping of a particular market (so-called ex-lege defined markets49 and legal requirements as
regards licensing and other permits granted by various state authorities are taken into
consideration50. Another example may be the reference of the Cypriot Competition Council to
the legal provision in the media sector, whereby the release of video/DVD or TV broadcasting
of a feature film is only possible after a 12 month theatre-exclusive exhibition period51 is
allowed.

References to the media sector were also found with view to the work of the
telecommunication authority. In Hungary, the NHH bases its evaluation when assessing the
specific broadcasting markets (belonging to market No. 18) – besides the telecommunication
law - on the concepts of the broadcasting act52. Further more, the NHH uses the means of the
competition law for the definition of markets.

Further compliance between competition and media law in contextual terms might be worked
out concerning singular questions, like the acceptance of a monopolistic status of collecting
societies.

Apart from this examples, the possible impact on the competition policy is rather difficult to
generate. Either the scopes of legislation and therefore also of the authorities' activities differ
to a large extent, or there is no decisional practice of the authorities in defining relevant
matters at all.

III. Explicit references to the competition sector with view to the work of the media
authorities

In Estonia, the Ministry of Culture shall refuse to issue a broadcasting licence if the issue of
the broadcasting licence would violate the requirements of free competition and of enterprise
based on equal grounds in the territory planned for the broadcasting activity or a part of the
territory of Estonia. If in this respect discrepancies should arise between the Competition
Board, that is subordinated to the Ministry of Economic Affairs and Communications, and the

                                                
47 See e.g. Cyprus, paras. 2.25, 2.23; Estonia, para. 4.43.
48 Estonia, para 4.43.
49 Cyprus, para. 2.25.
50 Cyprus, para. 2.23.
51 Cyprus, para. 2.37.
52 See Hungary, 5.127.
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Ministry of Culture, and an agreement is not reached, the issue shall be submitted to the
Government of the Republic for decision53.

                                                
53 See Estonia, D II 1 c, see also V.
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Table 1 Approaches and Criteria for Product Market Definition

Product Market

EU/MS Demand  side
substitutability

Supply  side
substitutability

Potential  competition

EC +
Central criterion

+ Not within market definition

CY +
Main point of

reference

+

CZ + +

EE +
decisive factor

+

HU +
focus

+ +
but not in the phase of market

definition

MT +
main point of

reference

+

LT +
major role

+ +
but not in the phase of market

definition

LV + + +

PL + +

SI + +

SK + +
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Table 2 Criteria Employed for Establishing the PMD by Demand Side

Product market – demand side substitutability

EU/
MS

Price Characteristics Intended use

SSNIP 54

EC + + + +

CY + Not used + +

CZ + +
but seems to be
not identical to
the SSNIP-test

used at EU-level

+ +

EE + + +

HU + +
in the telecom-

munications
sector

+ +

LV + + + +

LT + + + +

MT + + + +

PL + Not used + +

SI + Not used + +

SK + + +

                                                
54 See Chapter 1, para. 1.13 et seq.


