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A Market Definition in Competition and Media Law in Austria

This part of the study aims at presenting the methodology of market definition in the media
sector, as upheld by the Austrian competition and regulatory authorities. Therefore, we will
firstly elaborate on the origin and criteria for market definition in Austrian competition law.
Then we will analyse a comprehensive repertoire of market definitions in the media sector in
Austria. There we will also compare the repertoire of relevant markets as defined by the EC
Commission and the markets defined by the Austrian competition and regulatory authorities
where possible. Finally we will examine the impact of different regulatory frameworks on the
analysed market definitions.

I. Introduction

The main competition law provisions and reports analysed for the purpose of the study and
for the identification of market definition criteria are the following:

! The Federal Act on Cartels and other Restraints of Competition from 1988
(Bundesgesetz über Kartelle und andere Wettbewerbsbeschränkungen 1988,
Kartellgesetz 1988) as amended in 2002 and the Federal Act on the
Establishment of the Federal Competition Authority from July 2002
(Bundesgesetz über die Errichtung einer Bundeswettbewerbsbehörde).

! The reports by the Cartel Supreme Court (Kartellobergericht) and the Federal
Minister of Economic Affairs and Labour (Bundesminister für wirtschaftliche
Angelegenheiten), although they do not contain detailed information on the
questions of market definition and can only serve as an additional source of
information.

In Austria several authorities exist being in charge of applying and enforcing Austrian
competition law. Besides the above mentioned Federal Competition Authority
(Bundeswettbewerbsbehörde), the Cartel Courts (Kartellgericht resp. Kartellobergericht) and
the Federal Public Prosecutor in Cartel Matters (Bundeskartellanwalt) are competent for
applying and enforcing Austrian competition law.1

1. Jurisdiction

The Cartel Court (Kartellgericht) and the Cartel Supreme Court (Kartellobergericht) have
exclusive jurisdiction over all cases arising from the Federal Act on Cartels and other
restraints of competition. The former is part of the Civil District Court Vienna
(Oberlandesgericht Wien), the proceedings before the latter are handled by the Supreme Court
(Oberster Gerichtshof, OGH). The Cartel Court exercises comprising investigation power in
proceedings. Besides, the Supreme Court is also dealing with matters of market definition in

                                                
1 More information about the different institutions involved in applying and enforcing Austrian competition

law can be downloaded from the WWW at http://www.ris.bka.gv.at/ and under
http://www.bka.gv.at/bka/medien/linksmedienbehoerden.htm � Behörden%20in%20Österreich. See also F.
O. W. Vogelaar/J. Stuyck/B. L. P. van Reeken, �Competition Law in the EU, its Member States and
Switzerland�, pp. 275 et seq.
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the media sector under its authority on the Act of Unfair Competition (Gesetz gegen den
unlauteren Wettbewerb �UWG�).. The Federal Competition Authority and the Federal Public
Prosecutor in Cartel Matters (Bundeskartellanwalt) are parties in the proceedings before the
Cartel Courts and replace the former �Official Parties�. According to the Cartel Act, the
Official Parties have exclusive power to start in-depth investigations in merger procedures
and to apply for the imposition of fines for breaches of the Cartel Act in particular cases.
Appeals against judgements of the Cartel Court (Kartellgericht) are decided by the Cartel
Supreme Court.

Annual reports by the Cartel Supreme Court on his activities are communicated to the Federal
Minister of Justice. These reports are published by the Federal Minister and may also
comprise the Cartel Supreme Court�s proposals for preparatory work concerning competition
law legislation.

2. The Federal Public Prosecutor in Cartel Matters

A crucial competence of the Federal Public Prosecutor in Cartel Matters is to request the
Federal Competition Authority to lead investigations in a particular case, ask for information
and inspect the Competition Authority´s records. He is independent of the Cartel Court.

3. The Federal Competition Authority

The Federal Competition Authority´s task is to enforce national and European Competition
law. It has therefore been provided with comprising investigation power and is competent to
investigate assumed competition restraints by being party  in the proceedings before the
Cartel Courts. It equally gives official assistance to the Cartel Court; the investigation of the
Cartel Court and the Federal Competition Authority are usually coordinated. The Competition
Commission complements the Federal Competition Authority in its work. The Federal
Competition Authority has been established by the Federal Act on the Establishment of the
Federal Competition Authority of July 2002 (Bundesgesetz über die Errichtung einer
Bundeswettbewerbsbehörde). It supports the European Commission in its investigations in
Austria and receives all relevant documents of the DG COMP.

4. Austrian media- and telecommunication-authorities and acts

In the Austrian media and telecommunications sector various authorities are involved, some
of which being vested with administrative respectively supervisory competence, and others,
whose powers are merely consultative ones. It has to be noted that, as a peculiarity in the
Austrian broadcasting and media market, some of these institutions have been established
very recently as a result of the establishment of private radio in 1995 and TV programmes in
Austria in 2001.

Detailed elucidation concerning the Austrian media- and telecommunication authorities and
the respective legal provisions are made in Part D, sections I and II.

II The general approach to market definition in Austrian competition law

To deal for example with anti-competitive behaviour of a company, competition authorities
and courts in Austria must develop specific criteria for defining the relevant markets and, in a
second step, proceed to analyse the functioning of competition within these markets. The
development of criteria applied for defining relevant markets in Austria has proceeded along
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the same lines as the criteria developed at EC level. These criteria have to be applied to
different dimensions of a relevant market, i.e. (1) product and (2) geographic dimension of the
relevant market.

The general criteria used for the purpose of market definition reflect the criteria applied at EC
level. Austrian Case Law indicates that even the application of these criteria for market
definition is very similar to the application of the criteria by the Commission.

1. Product market

a) Demand-side substitutability

The starting point for market definition in Austrian competition law lies within the Federal
Act on Cartels and other Restraints of Competition. This Act addresses the issues of cartels,
vertical agreements, market dominance and restrictive practices as well as the control of
concentration. Although § 3 KartG legally defines the term �products� in respect of the
competition act, it does not, however, mention the single criteria that are used to actually
define a relevant market. Therefore, the relevant criteria had to be developed by the Courts
and competition authorities.

The crucial criterion for market definition in Austria is the demand-side substitutability
(Bedarfsmarktkonzept), i.e. the functional substitutability of a product or service from the
perspective of a consumer. The decisive criteria to assess the substitutability of a product or
service are its general characteristics, its application possibilities and its price.2

Thus functional substitutability does not necessarily imply physical or technical identity, but
on the other hand only similar attributes of a product or service make a reasonable purchaser
consider two different products or services as equally suitable to cover his needs.3

Different prices of a product or service may indicate its non-substitutability, yet even major
differences in price do not necessarily stand for different markets.4

The Austrian case law also shows that the competition authorities and courts do not carry out
customer surveys to assess the substitutability of a product.4a Instead they assess the
substitutability objectively, that is to say from the perspective of a reasonable customer (as
the Bundesgerichtshof in Germany does).5 This approach is generally in line with the
approach taken by the EC Commission. The Commission however does not assess the

                                                
2 OGH WBl 1989, 95 - Duftstoffe; OGH ÖBl 1994, 66 - Linzer Straßenbahnen; OGH 30 June 1988, 12

Os47/88; OGH 22 June 1999, 4 Ob90/99k; OGH as KOG 16 Ok 9/01 = ÖBl 2002/40.; see also
Barfuß/Wollmann/Tahedl, p. 85; Koppensteiner, § 7 Rn. 122 et seq.; Wessely, p. 127 et seq., 133.

3 See the decision practice of the OGH: OGH WBl 1989, 95 - Duftstoffe; OGH ÖBl 1994, 66 - Linzer
Straßenbahnen; OGH 30 June 1988, 12 Os47/88; OGH 22. June 1999, 4 Ob90/99k; OGH as KOG 16 Ok
9/01 = ÖBl 2002/40.

4 OGH 30 June 1988, 12 Os47/88; Barfuß/Wollmann/Tahedl, p. 86; Koppensteiner, § 7 para. 124; KOG
ÖBl 1974, 49, - Elektrorasierer; KOG ÖBl 1981, 109 - Hotel-Ring.

4a The Federal Competition Authority stated that customer surveys were conducted since July 2002 by the
Court itself, the Federal Competition Authority and by experts ordered by the Court. The decisions
analysed for the study, however, did not indicate that such costumer surveys were conducted on a regular
basis.

5 KOG, 14 June 1993, ÖBl. 1993, 129; Wessely, p. 127 f.
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substitutability from the perspective of a reasonable customer but merely from the
perspective of a typical customer. Whether this implies any differences in the outcome of a
market definition in media cases remains to be seen, because the proceedings in Austria so far
do not indicate that this difference has lead to any diverging results.5a

Furthermore the Cartel Court applies the cross-price substitutability test to assess whether two
or more products belong to the same relevant market.6 According to this test the Court
analyses whether a small increase in price would incline a considerable number of consumers
to switch their purchases to other goods. If the answer is yes, this would suggest that the
market is at least as wide as the products generally in question and additionally includes the
products to which the customers have now switched.

By examining the major decisions in Austrian competition case law, it was evident that
another crucial criterion of market definition, i.e. the �Hypothetical Monopolist Test�
(SSNIP-test), does not seem to be referred to in the Austrian cartel jurisdiction in relation to
media cases. When applied correctly this test will reveal whether a firm would profit from a
small but permanent increase of the price for its products or services7. Firstly, it needs to be
established whether the parties� customers would switch to readily available substitutes in
response to a permanent price increase in the range of 5 % to 10 % in the products and areas
being considered while the prices of other products are held constant8. Secondly, one has to
analyse how the switching of customers to other products would affect the profits of the party
under investigation. If it turns out that substitution is enough to make the price increase
unprofitable because of the resulting loss of sales, additional substitutes and areas are
included in the relevant market. This will be done until the set of products and geographical
areas is such that small, permanent increases in relative prices would be profitable.9 Although
the Commission mentions this test in some of its decisions, this test is actually not applied in
most of the competition law cases in the media sector. It is, however, very likely that this test
will be taken into account by the Austrian courts and regulatory authorities as soon as the
necessary data are available because this test seems to develop to a crucial criterion in the
competition practice of the Commission, which the Austrian market definition practice is very
similar to.9a

                                                
5a It could be argued that these are not really distinct concepts because they both analyse the views of the

consumers. Nevertheless, the different terminology and meaning indicates that there might develop a
difference between the two concepts in the future. See in this respect also Traugott, Zur Abgrenzung von
Märkten, Wirtschaft und Wettbewerb 1998, p. 929 et seq.

6 -KG 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93.
7 Subsequently, the term product or products will be used as an equivalent for the term services as far as

there are no methodological differences between the definition of product or service markets.
8 1997 Notice on Market Definition, para. 17. To be precise, one would also have to take into account

whether consumers would refrain from buying the product or any of its substitutes.
9 1997 Notice on Market Definition, para. 17.
9a See also the recent decision KG 26 Kt 16/26/03-57 of 24 May 2003, where the Court referred to the test of

cross-price elasticity but additionally mentioned criteria that are relevant for applying the SSNIP-test. The
SSNIP-test is now being applied in a pending merger case concerning public transport.
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b) Supply-side substitutability

The supply-side substitutability (Angebotsumstellungskonzept) as an additional element of
market definition on behalf of the supplier can be described as a supplier�s possibility to
switch his production to the product in question within a short lapse of time.10

From our analysis of competition law cases in Austria it seems that there is a tendency in
Austria to consider the characteristics of supply not as much as the criteria used to describe
the substitutability of products or services from a customers� perspective.10a Such a practice
takes into account the difficulties that arise when examining the substitutability from a
supplier�s point of view: It can be a very complex task to assess whether a supplier under the
actual circumstances would really enter into the market within a short period of time. This
assessment can depend on a number of highly vague presumptions and can often not be
confirmed scientifically.

At this point the approach differs to some extent from the one upheld at the EC level, since
supply-side substitutability is an important factor of market delineation for the European
Court of Justice and used on a regular basis in the practice of the EC Commission.

2. Geographic market

The next step in defining a relevant market for the purpose of applying Austrian competition
law is to analyse the geographic scope of the product market. Here as well, a customer�s
respectively supplier�s ability to switch between different products or services is the essential
criterion. In the context of defining the relevant geographic market, the substitutability is
related to the local or regional possibilities of substitution. Legal, commercial and technical
factors, that may also be inherent in the product or service itself can be significant reasons
limiting the geographic scope of the product market.11

As far as the general application of Austrian competition law is concerned, the upheld
geographic market may cover at most the geographic size of Austria.12

                                                
10 OGH, 30 June 1998, 4 Ob 165/98p.; cf. KOG 14 June 1993, ÖBl 1993, 129; Wessely, p. 130.
10a In the recent decision KG, 24 May 2003, 26 Kt 16, 26/03, p. 29 et seq, the Court is considering

characteristics of supply in favour of the customers views on the substitutability of products. This decisions
shows a willingness to let characteristics of supply have their influence on market definition

11 Barfuß/Wollmann/Tahedl, p. 87; Koppensteiner, § 7 para. 127. Nevertheless, there is also a �principle of
effect� justifying the application of competition law in cases where major facts are related to foreign
markets. According to a decision by the Cartel Supreme Court (KOG, 15 June 1973, Okt 21/73, ÖBl 1973,
110) the Cartel act is applicable in cases where products are actually sold in Austria or where the Austrian
market may be entered in the future..

12 Barfuß/Wollmann/Tahedl, p. 87; Koppensteiner, § 7 para. 127.
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B Market Definition in the Media Sector

I. Market definition in the books and publishing sector

For a long period of time there were hardly any decisions of the Austrian Cartel Court that
thoroughly dealt with the problem of market definition in the press sector. In the last few
years, however, a couple of cases occurred where the definition of markets in the field of
books and publishing was necessary. Even though some of theses cases would not take into
account every relevant aspect and criterion, that is to say give a complete and elaborate
picture of the Austrian market definition procedure in media cases, we selected several cases
that are sufficiently precise to extract criteria being used by the Austrian competition
authorities to define markets in this sector. Most cases dealing with market definition in the
media sector in Austria are cases concerning the books and publishing sector.

1. Newspapers

a) Product market

A landmark decision in the press related sector was the decision �Profil/Format-News�.13

Prior to this ruling some questions on market definition had been handled by the Cartel Court
in Austria. In the case 26 Kt 291/00-29 of 28 November 2000 the Cartel Court had to decide
whether a merger of two companies that were active in the field of distribution of
advertisements to consumers, e.g. brochures and other leaflets, would comply with Austrian
competition law. Although this decision is not a core decision in the press sector, the court
held in an obiter dictum that advertisements in newspapers14 were likely to be similar to
brochures and leaflets. These kinds of advertisements would trigger the same effect from the
perspective of a consumer and therefore very likely belong to the same relevant market.

In the above mentioned decision the court differentiated between the view of the consumers
and the view of companies asking for the distribution of advertisements. The last group was
rightly determined to be the relevant demand-side and therefore the view of the companies
was decisive for defining the relevant market.

On 9 October 2000 the Cartel Court had to decide on a case where the abuse of a dominant
position of a company being active in the press-sector was at stake. Here the court defined a
relevant market for newspapers in Tyrol. It concluded that from a consumers point of view
the market for electronic media was distinct from the market for newspapers. The reasoning
was based on the presumption that these different products were not regarded as being
interchangeable by the relevant consumers.15 Apart from these definitions, some remarks were
made about whether daily newspapers were interchangeable with weekly newspapers. The
Court qualified daily newspapers as belonging to a neighbouring market and thus
differentiated between a market for daily and weekly newspapers.15a Nevertheless, the Court

                                                
13 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93; see para. 7.47.
14 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, p. 42.
15 OGH, 9 October 2000, 160k6/00.
15a KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, p. 50.
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did not draw a general distinction according to the type of information distributed. Such
remarks were not directly relevant for the case and therefore not mentioned by the Court
although they could have been helpful for further proceedings.

The geographic market was defined as the area of Tyrol because part of the reporting of the
newspapers at stake was about this area and the newspapers were solely distributed in that
area.16

The relationship between electronic media and newspapers, i.e. broadcasting and print, was
generally described by the Constitutional Court.17 Although the Court did not define relevant
markets for the purpose of competition law, it held that broadcasting and print, i.e. electronic
media and newspapers could nevertheless compete with each other as far as the budget for
advertisements is concerned. The Cartel Court however held in another proceeding, that
electronic media were not interchangeable with printed media and rejected the view of the
Constitutional Court to some extend.18

Another distinction was made between a readers� market and an advertising market in a
ruling of 26 January 1996.19 The relevant demand-side in the reader�s market were the
consumers, i.e. the readers of the newspaper whereas the relevant demand-side of the
advertising market were companies asking for advertising-space in the newspapers to publish
their advertisements.

b) Geographic market

The relevant geographic press markets are often defined as being national in scope since the
appearance of the newspapers is limited to the area of Austria.20 For smaller newspapers that
are only published in a certain area in Austria and not nationwide, the delineation of regional
or even local markets is possible.21 This approach is in line with the definition of the relevant
geographic market as defined by the EC Commission.22

2. Magazines

a) Product market

                                                
16 OGH, 9 October 2000, 160k6/00, p. 8.
17 VfGH, 11 March 1994, G73/93, G120/93, G146/93, G155/93, G229/93, G238/93.
18 OGH, 17 December 2001, 160k9/01; see also para. 2.61.
19 OGH, 26 February 1996, 160kl/96; cf OGH, 25 January 2000. Here the Court explicitly bases its reasoning

for the press market definition on the jurisdiction of the European Court of Justice.
20 OGH, 23 March 1999, 4Ob26/99 y.
21 OGH, 9 October 2000, 160k6/00, p. 8.
22 The geographic market for daily press has been held to be national by the EC-Commission. For language

reasons as well as because of the need for publishers to respond to the demand for national or local
information the market could be considered infra-national; Commission Decision, Case IV/M.1401, 1
February 1999, Recoletos/Unidesa, para. 29. The EC-Commission, in Gruner + Jahr/Financial Times, a
case concerning the launch of a new German language newspaper, considered the geographic market to
comprise Germany, Austria and Switzerland since the paper was to be distributed in these three countries;
see Commission Decision, Case IV/M.1455, 20 April 1999, Gruner + Jahr/Financial Times, para. 21.
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Very few decisions deal with the definition of relevant markets in the field of magazines. The
Court defined markets for magazines according to their content, i.e. it regarded magazines
belonging to the same relevant market that had the same or similar content. As a consequence
it defined a market for magazines with similar topics such as fashion, cooking and family.23

Furthermore it analysed whether magazines were conceived for a particular group of
customers, e.g. magazines for women, and whether the magazines were published on a
weekly basis. On the basis of these information the Court defined different relevant markets
for magazines.

In another decision of 1999 the Court defined a market for programme guides and analysed
whether programme guides were substitutable with newspapers (daily or weekly) that had a
programme guide supplement.24 Although these supplements were quite detailed the Court
concluded that these supplements could not be regarded as interchangeable with programme
guides. The reasoning was based on the presumption that a consumer wishing to buy a
newspaper with a programme guide supplement would not regard a single programme guide
as being interchangeable. According to the Court the newspaper provides further information
that a single programme guide could not provide. Therefore the two kinds of programme
guides would not belong to the same relevant market.

These decisions make clear that the Court analyses markets from an objective point of view
and does not carry out customer surveys to analyse the view of the consumer in every single
case. Although the newspapers with a programme guide supplement, which are mostly
published once a week, attain a larger circulation than regular newspapers, the Court
nevertheless defined separate relevant markets for single programme guides and supplements.
A customer survey might well have lead to the result that more consumers would have
switched to the programme guide supplement if the price for single programme guides rises.
This could be due to the fact that the programme guide supplement is cheaper than the single
programme guide.

As far as the geographic market is concerned, the Court defined national markets as the
magazines in question dealt with Austrian topics and were distributed in Austria.25

! Profil/Format-News decision

In January 2001, the Cartel Court ruled in the decision Profil/Format-News on an imminent
merger in the press sector and whether it complied with Austrian competition law, especially
as far as restraints in competition were concerned.26 In this case the Cartel Court for the first
time elaborated on the matter of market definition in the media sector in detail. Therefore this
decision can be regarded as a landmark decision in defining media markets in Austria.27

As the Austrian competition-law practice in this particular field is comparatively new and
apart from the above named decisions  only a few cases dealing with cartels and the abuse of

                                                
23 OGH, 23 March 1999, 4 Ob 249/98s.
24 OGH, 23 March 1999, 4 Ob 249/98s.
25 OGH, 23 March 1999, 4 Ob 249/98s.
26 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93.
27 Although the court claims that no decisions in the media sector were decided so far, some decisions of the

Cartel Court were helpful to develop criteria for market definition in media cases and in the end to define
the relevant markets.
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a dominant position in the media sector were decided up to that point, the Cartel Supreme
Court tends to orientate its reasoning alongside the German and EC competition law practice.
Yet in this decision there is to some extent an examination of the German approach to market
definition.

Another very telling aspect in the broader context of the Profil/Format-News decision is the
fact that there were as many different proposed market definitions as preparatory experts�
reports made for the Court. It is remarkable that in these reports even the criteria referred to
for the purpose of market definition are sometimes contrary.28 Furthermore, both the different
opinions about which magazines/newspapers have to be taken into account, and the question
if the readers� market can be subdivided into a weekend- and weekday-papers market strike a
light on the ongoing difficulty in market definition in Austrian competition law and in the
media sector in general.

As far as the general market definition criteria are concerned29 the Court based its analysis on
the demand-side substitutability test.

In a first step the Court referred to § 2 Ziff. 1 KartG and subdivided the print media market
into two major sections: the readers� and the advertising market.30 This general distinction
was already made in a former decision in 1996, where the Cartel Court furthermore defined a
separate market for job-advertisements.31 Due to the different needs of the readers
respectively the advertising customers, the Court considers this basic differentiation as valid
irrespective of the undoubted interdependence of both markets.32

In a second step, the Austrian Cartel Court examined the decisive criteria for the product
market analysis, i.e. the way to gather evidence about the view of the consumers. The chosen
approach differs from the German market definition in the print sector: The German courts
consider the existing personal attitudes of a consumer towards the substitutability of a
product/newspapers not as being the decisive factor. Instead of analysing the views of the
consumer, they define markets according to the personal assessment of the particular cartel
judge. The result of such a market definition could therefore lead to an utterly different
market definition as a market definition on the basis of customer surveys. The Austrian Court
criticised this approach as �arbitrary market definition�. Nevertheless, it also doubted the
validity of empirical social surveys in this field. The Court rejected to recognise this method

                                                
28 Expert opinions of Prof. Clement, Prof. Karollus, Prof. Karmesin and Prof. Kopper. An analysis of the

expert opinions can be downloaded from the WWW at http://www.akwien.at/dat/6213_2.pdf.
29 Cf. section B.
30 This differentiation is in line with the definition of the relevant markets of the EC-Commission. According

to the EC-Commission, written press markets usually comprise an advertisers market and a readers market.
See Commission Decision, Case IV/M.1455, 20 April 1999, Gruner + Jahr/Financial Times, para. 15;
Commission Decision, Case IV/M.1401, 1 February 1999, Recoletos/Unidesa, paras. 16; Commission
Decision, Case IV/JV.0033, 15 December 1999, Hearst/VNU, para. 15; Commission Decision, Case
IV/M.665, 29 November 1995, CEP/Groupe de la Cité ; Commission Decision, Case IV/M.423, 15 March
1994, Newspaper Publishing, para. 16.

31 OGH, 26 February 1996, 160k1/96.
32 Wessely, Fusionskontrolle, p. 136.
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as a feasible approach for the reasons of its cost, the time needed and especially because of its
non-verifiability.33

aa. Readers� market

Thus the Cartel Court, by referring to the �usual� criteria for market definition in other
fields34, arrived at the test of functional substitutability. It concluded that a magazine will be
regarded as interchangeable with another magazine if a reasonable consumer in the light of
his typical, average needs will regard the magazines as interchangeable. This enabled the
Court to confine itself to a comparison of the evident characteristics of the different
magazines such as content and main interest (e.g. predominating economical and political
issues or human interest stories) or whether these print products could be subscribed to or
not.35

Another decisive element was the appearance, i.e. whether the magazine appeared on a daily,
weekly or monthly basis. The actual weekday of appearance, however, was considered to be
irrelevant for the market definition. Besides these criteria, the quality as regards content, the
age structure of the readers and the reference of the magazines to national topics were a
decisive element to define the relevant market.36

By examining and assessing these various characteristics, different relevant markets for
magazines could be defined. When identifying the relevant readers market, the Cartel Court in
the Profil/Format-News decision had to analyse whether three different magazines belonged
to the same relevant market. As regards content, one magazine (Profil) was regarded as being
politically orientated, the second magazine (Format) more economically orientated. The third
magazine (News) was more socially orientated with a tendency towards a more popular
journal. The court ruled that irrespective of the differences in content, the three magazines in
question belonged to the same relevant market. The differences between these magazines
were not deemed to be big enough to justify the existence of separate product markets.

As a conclusion of this market definition it can be said that magazines are treated as separate
markets from e.g. radio or television markets. The narrow definition of press products in this
decision limits �press� to goods that have been produced by duplication; non-printed
information is therefore not considered as belonging to the same relevant market. In an obiter
dictum the court stated that a differentiation between subscribed newspapers and other
newspapers does not play a role in Austria.37

bb. Advertising market

For the definition of a separate advertising market, the Court once again relied on the
demand-side substitutability test.37a The relevant view in this context is the view of an

                                                
33 Wessely, Fusionskontrolle, p. 156 et al.; KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93,

p. 44. Besides, the Court also relied on objective criteria such as the typical supply and interchangeability
from the point of view of a reasonable consumer. These criteria also allow the intrusion of a personal
assessment of a cartel judge to some extend.

34 OGH, 30 June 1988, 12Os47/88; KOG 14 June 1993.
35 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, pp. 39. See also para. 2.56.
36 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, pp. 39.
37 KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, pp. 39.
37a KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93, p. 53 et al
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advertising customer. The court yet failed to draw a clear distinction between the actual
delineation of markets and the assessment of the market power/market share.37b The Court
held that splitting markets merely in markets for advertising in magazines and advertising in
newspapers would be too schematic. Whether this really implies that the advertising market is
not split into a market for advertising in magazines and a market for advertising in
newspapers and thus constitutes a single market remains to be seen. The Court did not have to
decide on this matter in this particular case.37c

b) Geographic market

Finally the geographic market was defined as being national in scope, since the discussed
magazines appear in Austria only.38

3. Books

In a recent recommendation of the Federal Competition Authority concerning a merger in the
books sector,39 relevant markets for schoolbooks were under scrutiny. The Federal
Competition Authority concluded that there was a separate market for schoolbooks but
nevertheless the planed merger would comply with competition law. Furthermore the
diversity of media according to § 35 para. 2a KartG would not be infringed. The Federal
Competition Authority also mentioned markets for books in the fields of fiction and poetry as
well as illustrated books and art books. As far as these kinds of books are concerned it is not
clear whether the Authority regards them as separate relevant markets in the sense of
competition law or merely as a part of a bigger relevant market for books.

The market definition in the books sector is in line with the concept of market definition of
the European Court of Justice and the EC Commission40 and the German Bundeskartellamt.41

The Cartel Court emphasises that a relevant product market comprises all those products
and/or services which are regarded as being interchangeable or substitutable by the consumer.

In a very recent decision42 a planned merger between two publishing houses, Linde and
Wolters Kluwer, was at stake. Here, a market definition in the field of Austrian legal specialist
literature had to be elaborated. The reasoning of the market definition in this proceeding was
in line with a former proceeding of the Cartel Court. In the decision and in the former

                                                
37b The analysis and definition of the relevant markets in this sector by the Court is rather short and to some

extend mingled with the assessment of market shares. The Court used the market shares as an additional
argument to delineate a relevant market. KG, 26 January 2001, 26 Kt 342, 369, 380, 381, 382, 383/00-93,
p. 54.

37c The Court mentioned a relevant market for advertising on four colour high polish paper including such
advertisements spread as supplements to daily newspapers. It can be argued that this market should be
regarded as a relevant market. However, the Court in this context not only defined relevant markets but in
the same step analysed the market shares and hence did not clearly state whether this market should be
regarded as a separate relevant market.

38 This market definition is in line with the market definition in the press sector, where the Court also defined
national markets, see para. 2.42.

39 26 Kt 53/03, 18 March 2003 Ernst Klett AG.
40 Commission, Case No. IV/M.1377, Bertelsmann/Wissenschaftsverlag Springer.
41 BKartA, 9 November 1999 Beck/Nomos.
42 KG, 21 May 2002, 26 Kt 143, 186, 191, 192/01-69.
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proceeding the Cartel Court and the  �Paritätischer Ausschuss� concluded that there was a
separate market for specialist literature in the field of law comprising tax, economy and law.
This separate market was subdivided into relevant markets for books, magazines and
electronic media,43 which would each constitute a separate relevant market since these type
of media were not regarded as being interchangeable with each other.43a This decision is in
line with a decision of the German Bundeskartellamt, as it defined the same relevant markets
in the books sector.44

The methodology of defining relevant markets in this sector nevertheless differs from the
standard approach of market definition. According to the view of a consumer, one specific
title in specialist literature would not be regarded as interchangeable with another title,
irrespective of the topic. As a consequence, the market definition in this sector would lead to
very narrow markets. Therefore the Cartel Court in Austria modifies the test of demand-side
substitution like the German Bundeskartellamt and the EC Commission.45 The Cartel Court
thus additionally analyses the possibilities of supply-side substitutability
(Angebotsumstellungskonzept) as another element of market definition in this sector. Here it
examines whether a supplier has the possibility to switch his production to the product in
question within a short lapse of time. It therefore comes to the conclusion that the relevant
markets can be defined according to the general topic of the literature in question; i.e. law,
medicine etc, and not according to a single title.46

The relevant geographic market was defined as national in scope since specialist literature in
the field of law was limited to the area of Austria. The Court however mentioned that this is
different in the field of medical literature, where the relevant geographic market is not limited
to Austria.47

One specific characteristic in Austrian competition law in the media sector should be pointed
out in this context, i.e. the criterion of the �wide variety in the media� (Medienvielfalt). In
accordance with the provisions of § 42c, § 35 KartG and Art. 1 of the Act on Media of 1
January 1982 (Mediengesetz) any merger in the media sector can only be permitted if it has a
non-restrictive influence on the �wide variety of media�.

                                                
43 OGH, 17 December 2001, 160k9/01.
43a The Federal Competition Authority defined markets � though not expressly stated � as markets for

publishing books in general literature (comprising literature, books for children, traveller´s guides etc.) as
opposed to the market for academic or professional publishing. This document could be downloaded from
the WWW under http://www.bwb.gv.at/BWB/Wettbewerbskommission/Veroeffentlichungen/26kt53.htm

44 BKartA, 6. Beschlussabteilung, B6-22100-U-104/99.
45 See Commission, Case No. IV/M.1377, Bertelsmann/Wissenschaftsverlag Springer.
46 In the Commission Decision, Case IV/M.1275, 24 July 1998, Havas/Bertelsmann/Doyma, paras. 9 et seq.,

it was left open whether there exists a relevant product market for medical publishing comprising all kinds
of medical publications and related products in all formats, such as for example books, periodicals,
brochures and CD-ROM.

47 The definition of the geographic market is in line with the practice of the EC-Commmission in the markets
for specialised publications, see Commission Decision, Case IV/M.1377,
Bertelsmann/Wissenschaftsverlag Springer, para. 22.
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II. Market definition in the Film-sector

In the film sector hardly any specific cartel decisions can be found, nor is there any
thoroughly elaborated sector-specific market definition in the remaining rulings. It
nevertheless seems once again that the jurisdiction in this field refers to the general criteria of
market definition as they are applied by the EC Commission.

In its ruling dated of 1 July 2002 the Cartel Supreme Court had to decide on a preliminary
injunction concerning an alleged abuse of a dominant position of a film distributor.48 The
Court examined the facts in the light of the provision of § 34 KartG and defined the relevant
market on the basis of the demand-side substitutability test. In this decision the Cartel Court
declared the economic sector of film distribution as one relevant market in the context of
competition law. Although it mentioned the criterion of functional substitutability of the
products in question in the sense of the demand-side substitutability test, no actual derivation
of this result can be found.

In this decision the Cartel Court concluded, that a film distributor was a monopolist in regard
of the distribution of one particular film (�Chocolat�). It nevertheless avoided to state that the
distribution of one particular film was a relevant market, although this might be the
consequence of the Cartel Court�s statement.49

In an older decision,50 the reasoning of the Court indicates the vital importance of the demand-
side substitutability test. Although this method is mentioned, its application is somewhat
mingled with the question of analysing a dominant position of the parties involved. In this
decision, however, the Court once again defined a market for the distribution of films and
indicates that one film could be a relevant market. This would be the case if a film distributor
is a monopolist for the distribution of one particular film and hence the customer has no other
possibility to obtain this film.51 In 4 Ob 114/00v the Supreme Court concretised that only
promising first releases create a dominant position. This line of reasoning was taken over by
the Cartel Court.51a

The geographic dimension of the relevant product market was not explicitly defined although
it can be concluded that the geographic market was national in scope. This is due to the fact
that in the whole area of Austria the supply and demand for films coincide.

III. Market definition in the sound broadcasting-sector

1. Product market

Before presenting the specific characteristics in the radio sector, it must be stressed that in
Austria private radio has been introduced only a few years ago. In 1995 the Regional Radio
Authority (Regionalradiobehörde) granted ten radio broadcasting licences, yet only two radio

                                                
48 OGH, 1 June 2002, 160k5/02.
49 OGH, 1 June 2002, 160k5/02, p. 5.
50 OGH, 9 September 1997, 4Ob 214/97t.
51 OGH, 9 September 1997, 4Ob 214/97t, p. 8.
51a KG, 16 Ok 5/02.
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stations could actually start their services due to a ruling of the Constitutional Court
(Verfassungsgerichtshof � VfGH). On 27 September 1995 it decided that the main provisions
in the Act on Regional Radio (Regionalradiogesetz � RRG) from 1993 infringed the
constitution since they included indeterminate regulations in the field of frequency-planning.
Thus in 1997 the RRG was amended,52 and in December 1997 the other radio stations started
broadcasting. In June 2000 the VfGH once again declared a part of the RRG as violating the
Austrian constitution. Interim regulations that had been issued in the wake of this decision
were finally replaced by the Federal Act concerning Provisions on Private Radio of March
2001 (Bundesgesetz, mit dem Bestimmungen für privaten Hörfunk erlassen werden �
Privatradiogesetz � PrR-G). At the same time as the PrR-G the Federal Act on the
Establishment of the Communications Authority �KommAustria� and the Establishment of a
Federal Communications Senate of 30 March 2001 (Bundesgesetz über die Einrichtung einer
�Kommunikationsbehörde Austria� und eines Bundeskommunikationssenates) entered into
force.

Alongside the private radio stations the ORF still provides three nation-wide channels (Ö1,
Ö3, FM4) and nine programmes that can be received in each of the particular Austrian
Länder. The legal basis for this part of the Austrian radio sector is the Federal Act on the
Austrian Broadcasting Corporation (Bundesgesetz über den Österreichischen Rundfunk �
ORF-Gesetz as amended by BGBl. I Nr. 83/2001).

Due to the fact that competition in the radio sector in Austria has just been introduced, only
very few rulings of the cartel jurisdiction can be analysed for the purpose of market definition
in this sector. Furthermore, the question of market definition is not elaborated in all of these
decisions, nevertheless some of them are worth taking a closer look at.

In 1999 the Cartel Court had to decide a case where an alleged cartel concerning the
marketing of radio advertising was at stake. In its analysis the court drew a general distinction
between markets for advertising and the listeners market. As far as the market for
advertising was concerned, the court defined the market for radio advertising as a separate
relevant market. It held that according to the media in which an advertisement is published,
separate markets could be defined. Thus, the court defined separate relevant markets for radio
advertising, for television advertising and for advertising in print media.53 This approach is in
line with the practice of the EC Commission.54 The reasoning for this market definition of the
Cartel Court was based on the presumption, that each kind of media is able to transport a
specific message. This is due to the fact that printed media transport visual information
whereas radio advertisements transport concise messages. Printed adverts for example would
enable the consumer to read the advert several times and to obtain detailed information about
the price of the product and other relevant data. This specific information could not be
provided over the radio or TV. Thus, advertisements on the radio, television and print were
not regarded as being substitutable and hence belonged to different relevant markets.55

                                                
52 Regionalradiogesetz � RRG BGBl. Nr. 41/1997; this act entered into force on 1 May 1997.
53 KG, 29 November 1999, 26 Kt 71/98.
54 The EC-Commission held that advertising in newspapers and magazines was different from advertising

through other media and could possibly constitute a separate market. See Commission Decision, Case
IV/M.1401, 1 February 1999, Recoletos/Unidesa, para. 26.

55 KG, 29 November 1999, 26 Kt 71/98, p. 9.
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In a remarkable decision in 2002 the Cartel Court arrives at an interesting conclusion
concerning the question, whether in the field of radio advertising competitive conditions
could be found at all.56 The Cartel Court defined once again a separate market for radio
advertising. Then the co-operation between several private radio stations concerning the
marketing of their advertising-resources was analysed. The Cartel Court denied the existence
of any competition because the commercial activities of the parties were confined to separate
zones of radio broadcasting as fixed in the granted broadcasting licences. A market definition
and any further analysis of possible restraints in competition was thus obsolete.

2. Geographic market

The geographic dimension of the relevant market was defined according to the demand-side
substitutability test as being national, regional and local in scope.57 These markets were
delineated according to the area, in which the single broadcasting-companies were active, i.e.
according to the broadcasting license they obtained. This applies both to public and private
radio stations.

In the case of a planned merger in the media sector in 2002 the Cartel Court equates the
geographic radio market to the scope of a granted broadcasting license.58

IV. Market definition in the television-sector

1. Liberalisation of the Austrian TV sector

As one of the last Member States of the European Community, Austria only recently started
liberalizing the television market. The Private Television Act of 31 July 2001
(Privatfernsehgesetz � PrTV-G59) stands as an important landmark on the way to private
television programmes in Austria.

Up to that time, no private Austrian television programme existed, only the two public
televisions channels ORF 1 and ORF 2 were broadcast by the Austrian Broadcasting
Corporation (Österreichischer Rundfunk � ORF). Besides, foreign television channels were
also broadcast by satellite or distributed via the cable network in Austria.

Although the broadcasting of a wide variety of television programmes became technically
feasible with the emergence of cable networks, the actual creation of private television
programmes was not permitted in Austria. In accordance with the Broadcasting Regulation
Decree of 1977 (Rundfunkverordnung RVO � BGBl. 345/1977), only the simultaneous,
complete and unedited distribution of broadcasting programmes was allowed (so-called
�passive cable-broadcasting�).

The Austrian Constitutional Court (Verfassungsgerichtshof � VfGH) ruled in September
199560 that some of the provisions of the Broadcasting Decree infringed the Freedom of

                                                
56 KG, 13 November 2002, 26 Kt 81/02-33.
57 KG, 13 November 2002, 26 Kt 81/02-33, p. 17.
58 KG, 21 May 2002, 26 Kt 429/01-22.
59 Privatfernsehgesetz - PrTV-G BGBl. I Nr. 84/2000.
60 Verfassungsgerichtshof, 27 September 1995.

 2.61  

 2.62  

 2.63  

 2.64  

 2.65  

 2.66  

 2.67  



18

broadcasting according to Art. 10 § 1 of the European Convention on Human Rights.
Therefore, the Broadcasting Decree, as far as these restrictive provisions were concerned, was
repealed on 31 July 1996. From then on private cable television was allowed in accordance
with the remaining provisions of the Broadcasting Directive.

On 1 July 1997 the Act on Cable- and Satellite-Broadcasting (Kabel- und Satelliten-
Rundfunkgesetz � KSRG61) entered into force. This Act was the legal basis for both the
creation of television programmes (�Programmschöpfung�) and their cable- and satellite-
dissemination.

It also had to be issued to implement the Directive 89/552/EEC � �Television without
frontiers�62. The KSRG, however, lacked any legal basis for the terrestrial dissemination of
television; in 1997 this was still reserved for the ORF.

The Act on Private Television of 31 July 2001 (Privatfernsehgesetz � PrTV-G63) had to
complete � for the time being � the picture of a liberalized radio and television market. Its
provisions regulate all kind of broadcasting, that is to say cable-, satellite- and terrestrial
distribution, irrespective of whether it is analogue or digital.64 It replaces the KSRG and
equally covers cable- and satellite-radio broadcasting. The PrTV-G furthermore regulates the
granting of licences needed for nation-wide and non-nation-wide regional television
broadcasting, which lies within the duty of the KommAustria.65

When granting the obligatory licences the KommAustria has to consider several objectives as
established in the PrTV-G, such as a wide diversity in programmes and opinions and whether
the planned programmes will handle matters related to Austria.

Besides the private television programmes, there still is the Austrian Broadcasting
Corporation (ORF) supplying two nation-wide channels  with regional sub-programmes in
one of them.

2. Case law

Until now, there is no significant cartel jurisdiction in the television-sector. Nevertheless, in
two cases before the KommAustria concerning site sharing for terrestrial television, the ORF
was regarded to have a dominant position on the market for the distribution of television
signals.66 According to these decisions the ORF was in control of the devices necessary to
distribute terrestrial television signals and thus obliged to grand access to these devices such

                                                
61 Kabel- und Satelliten-Rundfunkgesetz � KSRG, BGBl. I Nr. 42/1997.
62 As amended by Directive 97/36 EG.
63 Privatfernsehgesetz � PrTV-G, BGBl. I Nr. 84/2000.
64 See also Morgen, Digitales Fernsehen in Österreich. This document can be downloaded from the WWW at

http://www.bka.gv.at/bka/medien/lspressekonferenz.pdf.
65 Cf. above, section A.
66 KommAustria, KOA 3.100/03-7; KommAustria, KOA 3.005/02-66. According to § 7 ORF-G the Austrian

Broadcasting Corporation has to grant other broadcasters the right to use its transmission facilities.
Background for this general site sharing obligation was the legislative organs' assumption that the ORF had
a dominant position for terrestrial television. The broadcasting act can be downloaded from the WWW
under http://www.bka.gv.at/bka/medien/broadcastinglaw.htm.
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as transmitting installations. These installations were deemed to be essential facilities for the
provision of television signals.

The market definitions in these cases however do not have the character of market definitions
according to competition law. KommAustria determined that the ORF had a dominant
position on the market for the distribution of television signals67 without applying the
demand-side substitutability test.

In an already mentioned proceeding of 1999 the Cartel Court defined a separate market for
TV-advertising68 since advertisements on TV could transport a specific message that is
different from the advertisements in print or on radio.

In other proceedings concerning authorization matters, the KommAustria mentioned markets
for advertising and overall markets for private television.69 Thus it can be concluded that the
market for TV advertising should be regarded as a separate market from the downstream
viewers market. These decisions however are not decisions in the core field of competition
law and therefore do not provide market definitions according to the demand-side
substitutability test.

With regard to the transmission of TV and radio signals, the KommAustria defined in a
notification of draft measures pursuant to article 7 of Directive 2002/21/EC (Framework
Directive) markets for broadcasting transmission services to deliver broadcast content to end
users.69a In this respect, KommAustria defined a relevant market for (analogue) terrestrial
transmission services of TV signals to deliver TV content to end users and a market for
(analogue) terrestrial FM transmission services of radio signals to deliver radio content to end
users. Both markets were defined on a nation-wide level. They only comprise the point-to-
multipoint conveyance of broadcasting signals and not the point-to point transmission from
the studio to the transmitter.69b Although these markets do not appear in the Commission
Recommendation 2003/311/EC, the KommAustria regards them as part of the there defined
market �18. Broadcasting transmission services, to deliver broadcasting content to end users�.
This market definition will therefore be subject to the consultation procedure according to
Art. 6 of Directive 2002/21/EC (Framework Directive). In this market definition the
KommAustria relied on the SSNIP-test and also analysed to some extend the supply-side
substitution of operators.

Compared to the very detailed market definition in the TV-sector at EC-level70, the market
definition in this sector in Austria is still in its embryonic stage. Due to the fact that the
market definition procedure in Austria developed along the same lines as the market
definition procedure of the EC Commission, it is very likely that the courts and regulatory

                                                
67 KommAustria, KOA 3.100/03-7; KommAustria, KOA 3.005/02-66.
68 Cf. above, section C.I.2.
69 KommAustria, KOA 3.100/02.01.
69a Notification of Draft Measures Pursuant to Article 7 of Directive 2002/21/EC (Framework Directive). This

document can be downloaded from the WWW under
http://www.rtr.at/web.nsf/lookuid/3E50E93B177D93F3C1256D8D00507955/$file/Notification.pdf.

69b KommAustria furthermore defined separate relevant markets for TV transmission via cable networks, for
terrestrial TV transmission and TV transmission via satellite. Similar markets were defined with regard to
radio transmission. See p 5 of the Notification.

70 See para 1.66.
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authorities in Austria will follow the market definition at EC-level for future proceedings in
the TV-sector.

V. Market definition in the Internet sector

For the purpose of media market definitions linked to the Internet sector, only one specific
decision of importance was found and analysed. In a proceeding before the Telekom-Control-
Kommission, MCI WorldCom requested access to the public switched telephone network of
Telekom Austria in order to offer dial-up Internet access to its own customers.71 The
Telekom-Control-Kommission defined an access market to the IP-backbone of Telecom
Austria as a separate relevant product market.72 The market definition applied by the
Telekom-Control-Kommission in this decision refers to decisions of the Telekom-Control-
Kommission M 1/99-218 of 15 June 1999 for the market of public fixed network voice
telephony and to M 2/99-99 of 31 July 2000 for the interconnection market. Both market
definitions derive from Art 7 para 2 Interconnection Directive 97/33/EC. In both decisions
Telekom Austria was deemed to have significant market power on the respective markets.
The request of MCI WorldCom was considered as a request for interconnection as defined in
§ 41 and § 3 Z 16 TKG 1997. The market definition in the Open Network Provision (ONP)-
framework was therefore legally predefined. This approach constituted one of the main
deviations of the ONP-framework in comparison to the method of market definition when
applying general competition law.

As described above, in the same proceeding it was referred to M 1/99-218 of 15 June1999 and
to M 2/99-99 of 31 July 2000 where the Telekom-Control-Kommission held that Telekom
Austria had a dominant position on the markets for the public telephone network, leased lines
and on the market for interconnection.7374

 With regard to former proceedings these three
sectors can be regarded as separate relevant markets although the market definition procedure
once again is unclear.75

In a very recent decision76 concerning the acquisition of EUnet EDV und Internet
Dienstleistungs AG Austria by Tiscali S.p.A., the Cartel Court approved the acquisition in a
first examination-procedure. The formal proceeding comprising a detailed examination of the
acquisition at issue and the necessary delineation of relevant markets was not initiated. EUnet
offers Internet access through all technologies (e.g. Dial-Up, ADSL, SDSL), hosting and
housing, network services (IP-VPNs), security products and value added services. These
markets, however, can not be regarded as relevant markets in the sense of competition law
because there is no such market definition in the Court�s ruling.

                                                
71 Telekom-Control-Kommission, Z 10/2000-52. The provision of access to the Internet to end users is

according to the EC-Commission an activity separate from other Internet related activities, see Commission
Decision, Case IV/M.1069, 8 July 1998, WorldCom/MCI. See also Commission Decision, Case
COMP/M.1741, 28 June 2000, MCI WorldCom/Sprint.

72 Telekom-Control-Kommission, Z 10/2000-52, p. 15.
73 [Footnote deleted]
74 Telekom-Control-Kommission, Z 10/2000-52, p. 15.
75 Telekom-Control-Kommission, 15 June 1999, M 1/99-218; 31 July 2000, M 2/99-99.
76 Not yet published
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Table

Media Markets

TV Broadcasting

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Viewer Markets Global TV viewer
Market

Free TV Viewer
Market

Other TV
Markets

TV advertising Market Free TV advertising
Market

Markets for
distribution of
television signals

Radio

Radio Markets Radio listener Market

Market for radio
advertising

Print Media

Book Markets Book Market Market for
schoolbooks

Market for
academic
publications

Market for art books
and illustrated
books (unclear)

Market for books in
the field of fiction
and poetry (unclear)
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Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Written Press
Markets

Readers Market for
newspapers

Market for regional
newspapers

Readers Market for
magazines

Market for
magazines
according to the
content provided

Market for academic
publications

Market for
magazines
according to the
target group

Market for weekly
magazines

Markets for
Publications
other than
Books and
Printed Press

Market for specialised
publications

Market for
academic
publications

Advertising
Markets

Market for advertising
in newspapers and
magazines

Internet Markets

Internet Access
Markets

Market for access to
the IP-Backbone

Film

Film
Distribution

Market for film
distribution
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C Comparative Analysis of Market Definitions

Due to the fact that market definition issues in media cases in Austria are still in their
embryonic stage, yet no detailed comparison to the practice of market definition at EC-level
can be provided. Furthermore, the market definition procedure in some of the media cases in
Austria is rather short and yet not very elaborated, so that in some cases hardly any clear
criteria for market definition can be worked out. This makes a comparison a difficult task.

However, as the existing market definition procedure in Austria is exactly the same as under
Community law, there is in principle no reason for any divergent results. As can be seen from
the cases above, the Cartel Court and the regulatory authorities in Austria mainly define
markets according to the demand-side substitutability test. The methodology of market
definition is in line with the market definition procedure of the EC Commission and the
European Court of Justice.

Whereas the EC Commission sometimes applies the cross-price substitutability test and the
SSNIP-test (Hypothetical Monopolist Test) to analyse whether two or more products can be
deemed as substitutable, the Cartel Court in Austria is very reluctant in using more
sophisticated criteria other than the demand-side substitutability test. This may be due to the
fact that necessary data are very difficult to achieve and the application of the cross-price
substitutability test or the Hypothetical Monopolist Test is a problematic task.

In contrast to the courts and regulatory authorities in Austria, the EC Commission does not
assess the substitutability of products from the perspective of a reasonable customer but
merely from the perspective of typical customer. The analysis of the cases above indicates
that this difference does up to now not lead to any diverging results in media sector cases.
However, this difference might well lead to different results when the market definition is
solely based on the demand-side substitutability test.

A noticeable difference in the actual outcome of a market definition lies within the
geographic dimension of the relevant market. The courts and regulatory authorities in Austria
in most cases define the geographic markets according to the national boundaries, i.e. the
biggest geographic market is the Austrian market. According to Austrian competition law, it
is also possible to define smaller geographic markets such as regional or local markets.77 In
contrast, the EC Commission often defines larger markets than national markets, e.g. EC-wide
markets. The EC merger regulation applies to the common market or a substantial part of it as
the relevant market for competition law purposes. According to this, the definitions of the
relevant geographic markets can lead to different results, i.e. national and international
relevant geographic markets.

When analysing markets in the field of media in Austria, it has to be taken into consideration
that the market definition methodology was not especially created for the media sector. When
competition law principles were first set, most cases actually related more to products than to

                                                
77 See for example KG 13 November 2002, 26 Kt 81/02-33, p. 17, where the Court defined national, regional

and local geographic markets.
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services. This may also be the reason for the absence of differences in the analysis between
product and service markets in Austria. As the media markets are mainly service markets,
some of the factors traditionally upheld for product market definition do not exactly suit for
the media services markets.78 By applying the traditional criteria for market definition to
media markets, the Austrian courts and regulatory authorities pay attention to similar cases
decided by the EC Commission and thus try to guarantee a coherent approach between market
definition in Austria and at EC-level. As the criteria for defining the relevant markets
established in Austrian competition law are to a very large extent similar to the ones in EC
competition law, the above mentioned difference in the application of the developed criteria
usually will not lead to any divergence.

Conclusion

In competition law cases in Austria the market definition procedure plays a vital role when for
example assessing the market power of an undertaking. The courts and regulatory authorities
in Austria apply the same criteria as used by the EC Commission. More sophisticated criteria
as for example the cross-price substitutability test or the �Hypothetical Monopolist Test� are
not or only very reluctantly applied in Austrian competition law cases in the media sector.
The market definition in Austria, when it comes to the single case, is sometimes not well
founded.

However, the main criterion used to define markets in Austria is the demand-side
substitutability test. Besides, the Austrian courts and regulatory authorities in media cases
have taken into account the market definition of the EC Commission and therefore defined
similar or even the same markets as already defined by the EC Commission in former
proceedings.

D. Impact of Different Regulatory Frameworks on Market Definitions

I. The regulatory framework for the media sector in Austria

The provisions relevant for the purpose of the study are the following:

• The Federal Act on Cartels and other Restrains of Competition of 1988 (Bundesgesetz
über Kartelle und andere Wettbewerbsbeschränkungen 1988 � KartG 1988), especially its
§ 42c on merger of media companies, § 35 para. 2 on the abuse of dominant positions in
the media sector and the definition of media pluralism in § 35 para. 2a KartG.

• Telecommunications Act (Telekommunikationsgesetz � TKG) of 19 August 1997 as
amended by the 134th Federal Act dated 13 August 2002.78a

                                                
78 Bird & Bird, Market Definition in the media sector, at pp. 12.
78a After the expiry of the editorial deadline of this report, a revised TKG came into force (20 August 2003).

Upon suggestion of the Austrian Federal Ministry of Economic Affairs and Employment, the respective
changes, however, could be taken into account, where appropriate (in Footnotes).
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• The Federal Act on the Establishment of the Communications Authority �KommAustria�
and the Establishment of a Federal Communications Senate dated 30 March 2001
(Bundesgesetz über die Einrichtung einer �Kommunikationsbehörde Austria�
[�KommAustria�] und eines Bundeskommunikationssenates � KOG).78b

• The Federal Act on Private Television of 31 July 2001 (Bundesgesetz, mit dem
Bestimmungen über privates Fernsehen erlassen werden, Privatfernsehgesetz � PrTV-G).

• The Federal Act on Private Radio of 6 March 2001 (Bundesgesetz, mit dem
Bestimmungen für privaten Hörfunk erlassen werden, Privatradiogesetz � PrR-G).

• The Federal Constitutional Act on the Independence of Broadcasting
(Bundesverfassungsgesetz über die Unabhängigkeit des Rundfunks).

• The Federal Act on the Austrian Broadcasting Corporation dated 28 September 1984
(Bundesgesetz über den Österreichischen Rundfunk � ORF-G) as amended by the 100th

Federal Act of 1 August 2001.

• Federal Act on the Exercise of Exclusive Rights for Television-Broadcasts of 31 July
2001 (Fernsehexklusivrechtegesetz � FERG).

• Federal Act on the Press and other Media dated 12 June 1981 (Mediengesetz).

• Federal Act on certain Aspects of Electronic Commerce and Electronic Legal Relations of
21 December 2001 (E-Commerce-Gesetz � ECG).

II. Media regulators

1. Telekom Control Kommission (TKK)

a) Legal basis

The TKK was established by the Telecommunications act 1997 (�TKG 1997�), which also
lays down its tasks78c. The TKK has three members, who are independent and may not be
bound by any forms of instructions. The chairperson of the TKK is a judge. All members are
appointed by the Federal Government for a five years term. The decisions of the TKK can
only by revised by the Administrative Court and the Constitutional Court.

The Broadcasting and Telecommunications Regulations-GmbH (Rundfunk und Telekom
Regulierungs GmbH, RTR) supports the TKK (as well as the KommAustria), provides office
structure and prepares the decisions.

                                                
78b The KOG was amended by the 70th Federal Act of 19th August 2003 (TKG 2003).
78c The actual legal basis for TKK is the TKG 2003.
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b) Functions/competencies

The TKK is the independent national regulatory authority having the competencies as
provided in the EU regulatory framework for electronic communications networks and
services.

As a regulatory authority for telecommunication the TKK also is competent in internet
matters as long as infrastructure-related aspects of a communications network or service are
concerned. Thus, the TKK assumes no competencies at all concerning the content of internet
services or other services delivered over electronic communications networks.

The TKG is under the process of revision at the moment (parliamentary procedures are in
progress). In order to transpose the new EU regulatory framework a new and revised TKG
will enter into force soon78d. After the amendment, the TKK will have flexible competencies
in imposing specific obligations on providers with significant market power.

c) Linkage with general competition authorities

The TKK is a regulatory authority. It shall prevent anti-competitive effects and abuses of
certain dominant positions before they take effect (�ex ante�). The cartel jurisdiction on the
other hand has to abort restraints of competition, if it is appealed (�ex post�).

It is possible to appeal to TKK and the cartel jurisdiction in the same case (but of course with
a different legal focus and under different procedural provisions). According to § 32 para. 2
TKG the competencies of the Cartel Courts are not affected by the regulation laid down in the
TKG.78e

In addition, the KartG entitles the TKK to file an application at the Cartel Court to have
proceedings started at the latter78f. The aim of those proceedings could be that the Cartel Court
shall decide whether the cartel law provisions apply to a certain factual situation79 (§ 8a para.
2, para. 7 KartG) or whether a cartel has to be prohibited80 (§ 25 para. 3, para. 7 KartG) or the
approval of a cartel has to be cancelled, if a condition for approval ceases to apply (§ 27 para.
2, para. 7 KartG)81. Of great importance for the sector specific practice might be the right of
the TKK to file an application at the Cartel Court to abandon the abuse of market dominance
(§ 37 para. 7 KartG)82. At last, § 42a para. 5, para. 7 KartG grants the TKK the right to file an
application at the Cartel Court for ascertainment that companies merged in a way not in
accordance with the KartG.

                                                
78d The new Telecommunications Act entered in to Force on 20 August 2003.
78e § 2 para. 4 TKG 2003.
78f See also the modifications in § 127 TKG 2003.
79 § 8a para. 2, para. 7 KartG.
80 § 25 para. 3, para. 7 KartG.
81 § 27 para. 2, para. 7 KartG.
82 § 37 para. 7 KartG.
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Furthermore, in cartel procedures the TKK has the right to make statements to questions
concerning the economic sector it is competent for, even if it has no right to file an
application or there is no such respective request by the Cartel Court (§ 50 KartG)83.

2. The Communications Authority Austria (Kommunikationsbehörde Austria,
KommAustria)

a) Legal basis

The KommAustria was established in 2001 by the Federal Act on the Establishment of the
Communications Authority �KommAustria� and the Establishment of a Federal
Communications Senate. This Act also regulates the tasks of this authority.

Contrary to the TKK, being the independent regulator as required under the EU regulatory
framework for electronic communications networks and services, the KommAustria may not
be regarded as completely independent. The KommAustria has to follow instructions by the
Federal Chancellor.

b) Functions/competencies

The KommAustria is the regulatory authority for broadcasting. It grants licences for the
broadcasting of private radio and television and administrates frequencies to this end. It also
supervises radio and television companies, including � in infrastructure-related matters � the
Austrian Broadcasting Corporation (ORF). Concerning the content of its services the
independent Federal Communications Senate is the only one that is responsible for.

c) Linkage with general competition authorities

Similar to the TKK, the KommAustria can prosecute infringements to competition law in
addition to the Cartel Courts.

In cartel procedures the KommAustria has the same rights as the TKK. It is able to file the
same applications and make statements. The relevant legal basis is contained in the already
presented provisions of the KartG, which grant these rights to regulatory authorities for
certain economic sectors in general terms. The KartG entitles the KommAustria to file an
application at the Cartel Court to there initiate proceedings. The aim of those proceedings
could be that the Cartel Court shall decide whether the cartel law provisions apply to a certain
factual situation84 (§ 8a para. 2, para. 7 KartG) or whether a cartel has to be prohibited85 (§ 25
para. 3, para. 7 KartG) or whether the approval of a cartel has to be cancelled, if a condition
for approval ceases to apply (§ 27 para. 2, para. 7 KartG)86. With regard to the sector specific
practice the right of the KommAustria to file an application at the Cartel Court to abandon the
abuse of market dominance87 (§ 37 para. 7 KartG) might be of interest. At last, § 42a para. 5,
para. 7 KartG grants the KommAustria the right to file an application at the Cartel Court for
ascertainment that companies merged in a way contrary to the KartG. However, as far as we

                                                
83 § 50 KartG.
84 § 8a para. 2, para. 7 KartG.
85 § 25 para. 3, para. 7 KartG.
86 § 27 para. 2, para. 7 KartG.
87 § 37 para. 7 KartG.
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know until now there is no pertinent case of proceedings initiated by the KommAustria (the
respective right to start Cartel Court proceedings only was introduced by summer 2002).

3. The Federal Communications Senate (Bundeskommunikationssenat, BKS)

a) Legal basis

The KOG also serves as the legal basis for this authority. The BKS has five members, three of
them are judges. All members may not be subject to directives. The members are nominated
by the Federal Government and elect one of the judges as their chairperson.

b) Functions/competencies

The BKS controls the decisions of the KommAustria. It is the authority of ultimate resort in
broadcasting matters. The BKS supervises the ORF in content-related matters. Its
independance is granted by Constitutional Law. The BKS is an authority with powers
equivalent to a court. Its decisions can only by revised by the Administrative Court and the
Constitutional Court.

III. Market definitions and/or criteria upheld for market perception in the relevant
sector focused legislation

While the telecommunication sector shows a very detailed definition of relevant markets,
media regulations in Austria contain only few indications how markets can be defined. No
hints at all could be found in the Austrian law for music-copyright and film.

1. Broadcasting

a) Television

aa. Product market

The PrTV-G recognises three basic forms of broadcasting. Terrestrial transmission,
transmission by satellite and by cable (§ 1 PrTV-G)88. § 2 para. 1 distinguishes between
analogue and digital transmission. § 2 para. 10 defines the term �Zusatzdienst� (additional
service) as a service broadcast in addition to a digital programme. The ORF-G obliges the
ORF to assume responsibility for the operation of broadcasting, online-services and teletext.
The ORF has to transmit radio and television programmes by terrestrial transmission. In the
future, the ORF will also have to transmit programmes in digital, as soon as it is technically
feasible. As a summary, one can say that the Austrian law implies the following product
markets: market for terrestrial transmission (analogue/digital), market for transmission by
satellite (analogue/digital), market for transmission by cable (analogue/digital).

§ 2 para. 16 PrTV-G could be the basis for a market for the receipt and simultaneous,
complete and unedited transmission of programmes via terrestrial networks, by cable or by
satellite (�Weiterverbreitung�).

Moreover, § 2 para. 23 PrTV-G defines the term teleshopping as television programmes
containing direct offers to the public for the purchase of products or services.

                                                
88 § 1 PrTV-G.

 2.95  

 2.96  

 2.97  

 2.98  

 2.99  



29

According to § 11 PrTV-G one person may obtain several licences for terrestrial television, as
long as the respective service areas do not overlap.

The owner of a media undertaking may not be issued further licences, if he exceeds a certain
threshold of coverage in defined markets. Therefore it can be concluded that § 11 para. 2
PrTV-G brings up separate product markets for the media sector (i.e. terrestrial radio
broadcasting, the daily press, the weekly press and cable networks). These product markets
are in the centre of restraint provisions in cross ownership of media companies. The owner of
a media undertaking may not obtain a license for nation-wide or regional television, if he has
more than 30 % of nation-wide coverage in one the mentioned markets.

Persons who are organised within a media network, are not allowed to provide the same place
of the federal territory with more than one radio programme, more than one analogue
terrestrial television programme or more than two digital terrestrial television programmes,
unless there is a spill-over, which cannot be technically avoided. An alliance between media
companies is assumed, if a person holds more than 25 % of the shares or voting rights of a
media company or controls this company in another way. The regulation of the PrTV-G is
more strict than that in the KartG, because it also includes more distant forms of cooperations.

As far as cable broadcasting is concerned a further distinction can be found in § 9 para. 2
PrTV-G. Cable programmes can be general interest programmes, theme programmes (the
whole programme has a similar content), �frame programmes� or �window programmes�. A
�window programme� is broadcast for a certain time within a �frame programme� of another
broadcaster.

The product market for local programmes (but also separate product markets for (regional
Bundesländer) programmes) was already discussed with respect to the geographical market �
it can also be seen as a relevant product market.

There are special provisions concerning the broadcasting of events of great societal
importance (§ 12 ORF-G, FERG)89. If the ORF acquired exclusive broadcasting rights of
events as described in a list of a Member State of the EU (each Member State is entitled to
draw up such a list), it has to ensure that a significant part of the public can watch this event
without paying a consideration. In Austria, the Federal Government has to name events of
major importance for the Austrian society. Broadcasting companies with exclusive rights
must broadcast events included in that list to at least 70 % of the audience in Austria without
demanding a consideration (§ 3 para. 1 FERG)90.

Also, the PrTV-G contains provisions concerning the content of broadcasting
programmes. Basic principles are objectivity of reporting and variety of opinions. E.g. the
broadcaster shall present the public, cultural and economic life in the service area, significant
groups of society in this service area must have the possibility to express their opinion (§ 30
para. 2 PrTV-G91, an additional indication for local regional markets). Programmes may not
affect human dignity and basic rights, may not induce to hatred on grounds of race, sex,
religion or nationality and may not harm the development of minors.

                                                
89 § 12 ORF-G, FERG.
90 § 3 para. 1 FERG.
91 § 30 para. 2 PrTV-G.
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The provisions contained in the ORF-G impose much stricter content obligations on the ORF,
mainly concerning impartiality and independence. In addition to the provisions for other
broadcasters, the ORF has to report comprehensively, all news have to be verified accurately,
news and comments have to be separated, the ORF shall report about culture and produce
cultural programmes itself. Finally, the ORF has to create programmes for ethnic minorities in
Austria like the Slovene minority in Carinthia or the Croatian minority in the Burgenland (§ 5
para. 1 ORF-G)92. One may raise doubts whether different markets of programmes can be
defined only on the basis of these provisions.

Both the PrTV-G and the PrR-G contain rules for advertising. The character of these
provisions is basically content-orientated. Advertising has to be recognisable and may not be
misleading. These provisions cannot be seen as a basis for the important distinction between a
content market and an advertising market.

bb. Geographic market

Licences for television broadcasting (PrTV-G) are granted for a certain service area.

On the one hand licences can be assured for the whole federal territory, on the other hand for
a certain region (§ 2 para. 2 � 4 PrTV-G)93.

Therefore it can be concluded that the PrTV-G obviously distinguishes between a national
and several regional markets for broadcasting. The service area is defined as the whole federal
territory, if more than 70 % of the Austrian population can receive the programme (§ 2 para. 4
PrTV-G)94.

The ORF has a legal obligation to create nine particular radio-programmes for the nine
Austrian provinces (�Bundesländer�). According to § 4 para. 1 No. 16 ORF-G the ORF has to
promote the regional identities of the Bundesländer. Therefore the ORF had to establish
accordingly different secondary institutions in the capitals of the Bundesländer (§ 3 para. 2
ORF-G)95.

Obviously the Austrian legislator is of the opinion that the population of the individual
Bundesland had their own needs concerning broadcasting, which could be an important basis
for the assumption of nine separate Bundesländer-markets for broadcasting in Austria.

§ 20 PrTV-G contains �must carry� provisions. Operators of cable networks have to deliver
programmes of the ORF and the licensed operator of a nation-wide television against
remuneration.

In addition, § 20 PrTV-G extends �must carry� to local programmes (in the meaning of
programmes focused on a single city or a single region within a Bundesland), which have to
be distributed by virtue of a decision of the KommAustria, if no agreement between the cable
operator and the broadcaster can be achieved. So, the KommAustria may order the cable
operator to transport the local programme.

                                                
92 § 5 para. 1 ORF-G.
93 § 2 para. 2 � 4 PrTV-G.
94 § 2 para. 4 PrTV-G.
95 § 3 para. 2 ORF-G.
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The KommAustria has to order the transport of the programme under the condition that at
most one programme of the same kind is being broadcast by the respective cable network, the
programming of which predominantly containing local reporting and more than 120 minutes
self created programme per day. This programme may not be broadcast in another
Bundesland.

This provision on the one hand may be regarded as indication for existence of a local
geographical market for television, on the other hand of a local product market for local
programmes and also of a market for feeding in television programmes in cable networks.
Therefore, the geographical market is at least a Bundesland market. The usage of the term
�local� indicates even a smaller market, for a region within a Bundesland or a city.

b) Sound broadcasting (Radio)

The PrR-G regulates the performance of radio programmes by terrestrial transmission (and
has no indications for the distinction of several product markets).

Similar to the PrTV-G the PrR-G contains the provision that service areas of licence holders
may not overlap. Persons or companies which are members of a media network, may not
cover the same region with more than two radio programmes, apart from technically
inevitable spill-over. The number of inhabitants within a given service area of a media
network may not exceed 12 million. One single member of a media network may not have a
service area with more than 8 million inhabitants. If the media network or a member of a
media network controls another license owner, the service area of this license owner must be
considered too.

The service area can be nation-wide or regional. Service areas are described by areas of
communities (§ 2 para. 3 PrR-G)96. Like the �must carry� provisions of the PrTV-G, this
could be an indication for a narrow local market.

c) The constraints of advertising in the ORF-G and the sector specific
competition law

§ 13 para. 8 ORF-G contains another provision to ensure competition between media
undertakings. Advertising for print media products like newspapers or magazines may only
point out the title (i.e. the name of the medium) and the general line of the medium, not the
content. The complete air time of such advertisements may not be more than two minutes
weekly97. The awarding of contracts and pricing may not discriminate owners of media
undertakings.

According to the comment of the government bill98 of the ORF-G the background of the
limitation of the advertising time is that only big media undertakings with high market power
are able to order television advertisements. Undertakings with lower financial power are not
able to use this very effective advertising method. The provision shall avoid distortions within
the market and promote the variety of media, which is a leading principle of the Austrian

                                                
96 § 2 para. 3 PrR-G.
97 The provision has very recently been declared constitutionally, see VfGH, Erkenntnis vom 25. Juni 2003,

Landesregierung Wien ./. Regierung der Bundesrepublik Österreich, Az. G 304/01.
98 634 BlgNR XXI. GP.
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sector specific competition law concerning media. The government also mentioned the
possibility of media undertakings to place advertisements in private television programmes,
which is an important factor of financing those new programmes.

Primary target of § 13 para. 8 ORF-G is the prevention of concentration within the media
sector. This provision shall diminish market dominance of media undertakings within the
print media sector as well as the market dominance of the ORF on the market for television
advertising.

This provision obviously relies on the assumption of a market for television advertising and a
dominant position of the ORF on this market. Even after the enabling of private television
operations, the ORF has an outstanding coverage on the television market and consequently a
dominant position on the advertising market in Austria.

Therefore the ORF may not prefer media undertakings demanding advertisements arbitrarily,
if the whole demand for advertising time exceeds the legal limit. Instead of applying a
principle of priority there has to be a proportionate division of advertising time between
proposers99.

2. Music-copyright (collecting societies)

In Austria, the Federal Act on undertakings to effectuate rights to lecture, perform and
broadcast works of literature and musical art (Bundesgesetz, betreffend Unternehmen zur
Nutzbarmachung von Vortrags-, Aufführungs- oder Senderechten an Sprachwerken und an
Werken der Tonkunst � �Verwertungsgesellschaftengesetz�) provides the legal basis for
collecting societies.

The collecting societies� tasks consist of the granting of licences for the usage of works on
their own behalf but by virtue of exclusive rights of usage granted by the author, to control
the usage of works, to levy considerations for usage as a trustee of the author and proceed
against violations of copyright.

On the one hand, collecting societies shall administrate the rights of the authors, on the other
hand they shall facilitate the obtaining of licences by organisers of public lectures or concert
performances or broadcasters against appropriate consideration. Collecting societies may not
split the proceeds for the granting of licences to the creators arbitrarily (§ 3 para. 2
Verwertungsgesellschaftengesetz). The creation of original works shall be assessed higher
than the editing of works.

Collecting societies, which grant licences to organisers of public lectures or concert
performances or broadcasters for a consideration, may only operate on permission of the
Federal Minister for Education (§ 1 Verwertungsgesellschaftengesetz), who also has
supervisory tasks (§ 5 para. 1 Verwertungsgesellschaftengesetz). Therefore the Minister has
to appoint a commissioner for each collecting society, who has to monitor whether they obey
to the law and who assumes different information rights (like access to accounts).

Collecting societies shall conclude over-all-contracts with factually competent professional
associations of organisers of public lectures or concert performances. These over-all-contracts

                                                
99 Grabenwarter, ÖZW 2002, 1.
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shall determine the content of single contracts concerning the granting of licences (§ 6 para. 1
Verwertungsgesellschaftengesetz), especially clauses about the amount and the calculation of
considerations and the settlement of disputes. The provisions about the over-all-contracts also
have to be applied on contracts between collecting societies and public broadcasters
concerning the broadcasting of works of speech and musical art (§ 13
Verwertungsgesellschaftengesetz).

Over-all-contracts shall be proclaimed in the gazette �Wiener Zeitung�, this publicising shall
cover the geographical and factual scope of the contract (§ 8 para. 1
Verwertungsgesellschaftengesetz).

If the collecting society and the professional organisation should not reach an agreement, they
can appeal to an arbitration commission (§§ 10, 14  Verwertungsgesellschaftengesetz) and
demand regulation by a statute (�Satzung�). Cases falling under the competence of the
arbitration commission may not be handled by the courts. Decisions of the arbitration
commission have the same effects as judgements of courts (§§ 14 para. 2, 20
Verwertungsgesellschaftengesetz).

Collecting societies have to determine standard rates for organisers of public lectures or
concert performances, if no over-all-contract, statute or special agreement applies to them
(§ 25 Verwertungsgesellschaftengesetz). If no agreement is reached in relation to the amount
of the consideration, the collecting society has to grant the licence, if the organiser provides
security equivalent to the requested consideration (§ 26 Verwertungsgesellschaftengesetz).

There are indications in the Verwertungsgesellschaftengesetz that there shall be collecting
societies with different factual scopes, indeed, this Act distinguishes between different forms
of uses of works (rights to lecture, perform and broadcast works of speech on the one hand
and musical art on the other hand). However, the Act does not determine occupancy for single
collecting societies.

In practice, there are 12 collecting societies with different factual scopes. Among those, the
most important are the AKM (�Autoren, Komponisten, Musikverleger�, it observes the
copyrights of musicians and music publishers), the �Literarische Verwertungsgesellschaft
regGenmbH� (LVG) and �Litarar-Mechana GmbH� (both observe copyrights of creators and
publishers of works of literature) and the Austro-Mechana (observes rights of copying and
distribution of sound and picture storage media). Other collecting societies are competent for
broadcasting (VGR Verwertungsgesellschaft Rundfunk), fine arts (VBK
Verwertungsgesellschaft bildender Künstler), music videos (Verwertungsgesellschaft für Bild
und Ton), and filming (Verwertungsgesellschaft Dachverband der Filmschaffenden
Österreichs).

3. Film

The system of film promotion is based on the Act on the promotion of Austrian films
(Bundesgesetz vom 25. November 1980 über die Förderung des österreichischen Films �
�Filmförderungsgesetz�).

For the purpose of the promotion of Austrian films, the Austrian Institute of Films
(�Österreichisches Filminstitut�, formerly �Österreichischer Filmförderungsfonds�) was
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founded (§ 1 Filmförderungsgesetz). General concerns of the scheme are cultural and
economic aspects. There is no legal claim for the promotion of a given film.

The applicable regime aims at encouraging the production and distribution of Austrian films,
which are regarded to achieve public and international acceptance and therefore to increase
the quality of the Austrian film-sector in general. The promotion shall encourage the
cooperation between film and television and provide professional and organisational aid for
film-makers (§ 2 para. 1 Filmförderungsgesetz).

Items that may qualify for subsidies rank from the creation of a concept and screenplay, the
project development, the production of the film, to the film distribution, and, the advanced
training of persons engaged in the film business (§ 2 para. 5 Filmförderungsgesetz).

The Filmförderungsgesetz contains two basic types of promotion. On the one hand the
promotion of a certain project, one the other hand the promotion as a result of an artistic or
economic successful reference film (if a film was chosen or awarded by an international film-
festival or has achieved certain attendance in Austrian cinemas).

Decisions concerning the promotion of specific films are made by the assortment-commission
(�Auswahlkommission�), consisting of five members of the Austrian film-business (§ 6
Filmförderungsgesetz). The Austrian Institute of Films� director acts as its chairperson.

Austrian citizens can apply for promotion, if they have their constant residence in Austria.
Enterprises can also file applications, if they are situated in Austria, their executive officers
are Austrian citizens and the majority of the shares are held by Austrian shareholders. To
citizens of the European Economic Area�s Member States equal treatment has to be given.

In all cases, films may only be promoted, if the project could otherwise not be accomplished.

According to § 14 Filmförderungsgesetz, the curatorship of the Austrian Institute of Films has
to issue guidelines containing detailed regulation as to the granting of promotion.
Accordingly, films have to fulfil a double condition, i.e. they have to be produced in German
language and must be shot in Austria.

The promotion of an Austrian/foreign co-production is possible, if the film complies with an
intergovernmental agreement or there is an Austrian financial, cultural or technical
participation of at least 30 %. The Austrian Institute of Films has to review the whole project,
but shall only promote the respective financial part which represents the engagement of the
Austrian side.

Apparently, the impact of the Filmförderungsgesetz on the market definition in the film sector
is not significant. Nevertheless it could serve as an indication for a different market for
Austrian films100.

                                                
100 In respect of films made for television, the draft of a government bill amending the KOG and the PrTV-G,

foresees to establish a fund for the promotion of respective programmes. Generally speaking, both the
instruments implemented and the items that may qualify for subsidies are comparable to the ones already
existing for film promotion.
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4. Internet

There is no specific legislation concerning market definition for the internet in the Austrian
law. Nevertheless, internet can be subsumed under the term electronic communication
provided by the new telecommunication directives of the EU. The TKK will define the
markets with respect to the Commission recommendation on relevant product and service
markets. The recommendation provides several markets related to internet, especially there
has to be a distinction between the market for private consumers and the wholesale market,
another possible distinction would be between a market for broadband access and narrow
band access101.

The ECG covers certain aspects of electronic commerce (especially information obligations
and liability of providers and conclusion of contracts via internet). It names �services of the
information society� like online distribution of goods or services, online information, online
advertising, electronic search engines and data bases. In addition to that �services of the
information society� are also the services of transmitting information by an electronic
network, of providing access to an electronic network or saving data of users on a server (§ 3
para. 1 ECG). This provision could be an indication for seeing all of these services as separate
markets. Geographical market definitions cannot be taken from the ECG.

5. �General media market� in the media sector; diversity of media

§ 42c KartG defines the term �Medienzusammenschluss� (media merger) as a merger of at
least two companies of the categories �media company� (�Medienunternehmen�), �media
service� (�Mediendienste�), �ancillary media companies� (�Medienhilfsunternehmen�, like
publishing companies, printing plants, advertising agencies and film distributors). The terms
media company and media service are defined in the Mediengesetz (which has in other
respects no appropriate provisions concerning market definition). A media company manages
the content of a medium and its production and distribution (§ 1 para. 1 No. 6
Mediengesetz)102, a media service provides media companies with contributions in words,
letters, pictures or sound (§ 1 para. 1 No. 7 Mediengesetz)103.

Mergers have to be notified to the Cartel Court, if a certain limit of turnover is exceeded. The
turnover of media companies has to be multiplied. A media merger has to be forbidden at any
rate, if media pluralism (media diversity) is affected.

The affection of media pluralism is not only relevant in merger control, but also in control of
the abuse of dominant positions. If a dominant position is abused by a media company, a
media service or ancillary media companies (see above), the Cartel Court can decide on
measures that dissolve the dominant position in case media pluralism is endangered without
that measure being taken.

Media pluralism (diversity) is defined by § 35 para. 2a KartG as a multitude of independent
media companies in order to ensure reporting with regard to different opinions. Media
companies are independent in this respect, if they are not controlled by another media
company or are not affiliated in any way that is seen as a merger in the meaning of § 41

                                                
101 Explanatory memorandum to the Recommendation.
102 § 1 para. 1 No. 6 Mediengesetz.
103 § 1 para. 1 No. 7 Mediengesetz.
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KartG (This provision comprises the direct or indirect control of another company, e.g. by
acquisition of the whole company or shares [with more than 25 % participation] or the
delegation of more than half the members of the board of directors or the supervisory board.).
In addition to the independence of the single journalists, there has to be an independence of
the whole media company.

No decisions of Austrian courts or authorities concerning the issue of media pluralism
(diversity) dealt with by § 35 para. 2a KartG could be found.

There might be a context between the markets referred to in the PrTV-G and the PrR-G and
the provisions of the KartG concerning media mergers. § 11 para. 2 PrTV-G explicitly defines
markets for the assessment of cross ownership of media companies. This provision is an
expression of the concept of media diversity as stated in § 35 para. 2a KartG. Markets like
terrestrial television broadcasting, terrestrial radio broadcasting, the daily press, the weekly
press and cable networks shall not be dominated by a certain company. In addition to these
single markets, the media market has to be evaluated in its entirely, in order to establish
whether there is a variety of media undertakings, which are independent from one another.

IV. Market definitions in the media sector, as upheld in sector specific practice of
authorities and/or courts

There are no pertinent decisions in the sector specific practice dealing with market definition
in the media sector in particular.

Until now, the KommAustria decided two procedures concerning site sharing in television. In
both cases, the KommAustria assumed a significant market power of the ORF on the market
for terrestrial distribution of television. The transmission devices of the ORF are essential
facilities104, the construction of an own system of transmission devices is no realistic
alternative to site sharing105. In another decision the KommAustria asserted that the ORF
controls the network of transmission devices required for broadcasting106.

By another decision, the KommAustria decided in a must carry case of a local TV programme
in Vienna.

V. Common factors and differences between these market definitions and the market
definitions used in applications of the competition rules

There is no explicit market definition within the Austrian media legislation, only a few
indications in laws concerning radio and television broadcasting. The distinction of a nation-
wide market and several regional and also local markets is probable.

More precise market definitions can be found in several decisions of the Cartel Courts. In any
case, a readers�/listeners�/viewers� market and an advertising market can be distinguished.
Especially in the sector of magazines and newspapers various markets can be detected.

                                                
104 Court of Justice of the European Communities 26.11.1998, C-7/97 �Oscar Bronner�.
105 KommAustria 4.7.2002, KOA 3.005/02-66; 23.1.2003, KOA 1.300/03-07.
106 KommAustria 13.11.2002, KOA 1.130/02-23.
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VI. Conclusion

As far as the sector specific laws like the PrTV-G, ORF-G and PrR-G provide indications for
market definition, the regulatory authorities will have to follow these indications. On the
other hand, these market definitions have a rather narrow scope of application. Therefore the
impact on general competition practise will be less significant. Competition law and sector
specific law concerning the media sector are separate fields following different approaches.
For the method of market definition in the broadcasting sector § 11 para. 7 PrTV-G is of
interest. The coverage and supply level of media owner must be determined by scientific
methods and analysis. Contrary to the competition law, not the view of the customer is the
relevant criteria, but the objective determination with scientific methods.

An important criterion for market definition in the broadcasting sector is the essential facility
doctrine. The ORF has devices for broadcasting to the whole Austrian territory. For a new
operator it would be very expensive to establish a comparable network. It is no surprise that
the existing decisions alluding to market definition in broadcasting relate to site sharing and
get forward as an argument that the outstanding market power of the ORF is reflected by the
ownership of networks of transmission devices.

Due to the fact that the ORF has devices to broadcast three nation-wide radio programmes,
nine regional radio programmes and two television programmes, its market domination in all
relevant markets is obvious. That is probably the reason why there are no decisions focussing
on market definition concerning broadcasting in Austria.
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