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The Institute of European Media Law (hereinafter: EMR) has been appointed by the European
Commission, Directorate General Competition, Media Unit, by virtue of a contract signed at
Saarbrücken and Brussels on 13 and 21 December 2004, to prepare a comparative legal
analysis in respect of market definitions applied in relation to the media sector. EMR was
chosen to produce this report following the restricted tender procedure COMP/C2/2004/005 -
SI2.392368.

The scope of the present analysis covers the European Union and ten EU-Member States
(Lots 1-10, relating to Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Slovak Republic and Slovenia; the new Member States) that the EMR has been
elected for as contractor for the provision of services. Particular attention is paid to the
approach taken by National Competition Authorities (NCA) and national courts in view of the
application of competition law, i.e. the legal framework relevant for the safeguard of open and
effective competition. The present attempt to study the respective subject-matter is related to
existing analysis which, both from a legal point of view1 and from an economic perspective2,
has been elaborated as a result of a tendering procedure initiated by the European
Commission in 2001 and in 2003, and which led to four separate reports, one of which had
been prepared by the EMR in relation to the EC and nine Member States of the EU.
Especially in relation to the former, the European Commission’s competent services have
made available a compilation of relevant cases3 dealt with by the Commission. The latter
document also provides indication of references to related judgements delivered by the
European Court of Justice (ECJ) and the Court of First Instance (CFI).

In addition the decisional practice of the European Commission as well as the pertinent case
law issued by the European Court of Justice (ECJ and CFI) were analysed in order to ensure
the establishment of a proper analytical basis for those comparisons made between
approaches taken on European and on national level. The study team was headed by EMR and
consisted of ZEI, Zentrum für Europäische Integrationsforschung, Bonn, and members of the
EMR Media Network as national legal experts.

After the delivery to the European Commission of the draft final report by the EMR on
21 April 2005, all National Competition Authorities have been contacted by the European
Commission in order to provide for the opportunity to comment on the findings and

                                                
1 See Bird & Bird, “Market Definition in the Media Sector – Comparative Legal Analysis”, Study carried out

on behalf of the European Commission, DG COMP, published at: 
http://europa.eu.int/comm/competition/publications/studies/legal_analysis.pdf (December 2002)

Institut für Europäisches Medienrecht (EMR), “Media Market Definitions - Comparative Legal Analysis”,
Study carried out on behalf of the European Commission, DG COMP, (October 2003);

Cuatrecasas, “Market Definitions in the Media Sector - Comparative Legal Analysis”, (Portugal and Spain,
November 2003 and March 2004)

All published at: http://europa.eu.int/comm/competition/publications/publications/#media
2 See Europe Economics, “Market definition in the Media Sector – Economic Issues”, Study carried out on

behalf of the European Commission, DG COMP, published at: 
http://europa.eu.int/comm/competition/ publications/studies/european_economics.pdf (November 2002)

3 Media Unit of the Competition Directorate General of the European Commission (ed.), Compilation “EU
competition policy in the media sector”, published at:
http://europa.eu.int/comm/competition/publications/studies/ecompilation_2005.pdf (March 2005)
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preliminary conclusions in relation to the chapter of the study that deals with the situation in
the respective Member State. Subsequently to the receipt of reactions providing additional
information and suggestions as to clarifications, the contractor has evaluated said comments
and, where appropriate, added or reviewed information given in the respective chapter of the
report. However, the chapters relating to Cyprus, Czech Republic, Estonia, Hungary, Latvia,
Lithuania, Malta, Poland, Slovak Republic and Slovenia have only been showing need to
(very) minor changes. Nevertheless, the suitability of the procedure outlined above has,
among others, been manifestly proven by the fact that one national authority has provided the
study team with additional (previously unpublished) case material which could be taken into
consideration and added to the comprehensiveness of the present report.
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Introduction

On European Community level, competition policy and the application of competition
legislation to the media sector does not present itself, generally speaking, different from its
implementation in other business areas. Despite the fact that a debate, initially taken up in
2002 and continued until today, on whether there should be a genuine regulatory framework
that deals with media concentration on a pan-European basis – reflecting discussions held in
the first half of the ‘90s but left without any measures being taken –, at present no specific
media-related antitrust legislation has been adopted4. However, the European Community law
recognises that Member States may have relevant legislation in place, for instance as has been
stipulated by Art. 21 (4) of the Merger Regulation5 and in accordance with the case law of the
European Court of Justice. There, restrictions to the Internal Market’s fundamental freedoms
are accepted provided that they are based on such imperative needs of general interest like the
preservation of a pluralist and diversified audiovisual landscape (representing a public policy
concern)6. Both, the Merger Regulation and the Regulation on the implementation of Articles
81 and 82 of the EC-Treaty7, set a framework for a division of powers between the European
Commission and the National Competition Authorities while at the same time requiring an
intensified co-operation on the supra-national level. The regulations have entered into force
on1 May 2004, thus making it necessary, also for the ten New Member States, to apply the
(new) Community competition law from the very day of accession to the European Union
onwards.8 A similar approach in terms of co-operation both among the National Regulatory
Authorities and between them and the European Commission is followed in the new
Community regulatory framework for electronic communications networks and services (the
so-called Communications Package 2002)9.

                                                
4 See European Parliament, Report on the risks of violation, in the EU and especially in Italy, of freedom of

expression and information (Article 11(2) of the Charter of Fundamental Rights), A5-0230/2004 of 22
April 2004; Report on media ownership and pluralism in the 25 EU Member States, prepared for the
European Parliament Committee on Citizens’ Freedoms, Justice and Home Affairs, by European Institute
for the Media, available at: 
http://www.epra.org/content/english/press/papers/European%20Citizen%20Information%20Project%20Fin
al%20REPORT.pdf; Resolution on media concentration, 20 November 2002, P5_TA-PROV(2002)0554;
European Parliament Committee on Culture, Youth, Education, the Media and Sport, Report on the
Communication of the European Commission (4th Report on the Application of the Directive ‘Television
without Frontiers‘), 25 June 2003, 2003/2033(INI), rec. 36 et seq.; European Commission, Green Paper on
Services of General Interest, COM(2003) 270 final, 21 May 2003, rec. 73 et seq.

5 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the Control of Concentrations between
Undertakings, [2004] OJ L 24/1, which replaced Council Regulation (EEC) 4069/89 on the control of
concentrations between undertakings, [1990] OJ L 257/13, amended by Council Regulation (EC) 1310/97,
[1997] OJ L 180/1; hereafter referred to as “Merger Regulation”.

6 E.g. ECJ [1994], I-4795, rec. 18, C-23/93, TV10.
7 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the Implementation of the Rules on

Competition Laid Down in Articles 81 and 82 of the Treaty, [2003] OJ L 1/1, which replaced the so-called
Regulation No. 17; hereafter referred to as “Regulation No. 1/2003”.

8 For an appraisal of the new anti-trust legislation see Neelie Kroes, Taking Competition Seriously – Anti-
Trust Reform in Europe, speech delivered on the occasion of the International Bar Association / European
Commission Conference ‘Anti-trust reform in Europe: a year in practice’, Brussels, 10th March 2005,
available at:
http://europa.eu.int/rapid/pressReleasesAction.do?reference=SPEECH/05/157&format=PDF&aged=0&lan
guage=EN&guiLanguage=en.

9 For most recent information on the implementation of the respective rules into national legislation, see
Press Release IP 05/430 of 14 April 2005, available at: 

 I–01 
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The legal framework for the media as it has been introduced and applied by the European
Union’s Member States, however, not only consists of the relevant competition regulation
provided for by the respective laws aiming at ensuring open and effective competition in all
sectors of the economy, but is complemented by sector specific legislation. These sets of rules
which follow other objectives, such as the safeguard of freedom of expression, diversity and
pluralism, the preservation of the cultural heritage, etc., have to be taken into consideration as
well when drawing a picture of the overall situation for undertakings actively engaged on
media markets.

By using the notion of media markets in a more general way, the present report, in accordance
with the terms of reference underlying this analysis, mainly concentrates on the following
sectors: (i) Broadcasting (TV and Radio), (ii) Music/Copyright, (iii) Publishing, (iv) Film, and
(v) the Internet. In order to briefly describe what may be seen as past and present trends in the
media sector, some reflections shall set the frame for the further elaboration of these
introductory notes10.

Until the end of the last decade the competent authorities on European and national level had
been confronted mainly with merger applications that represented major players’ interests to
diversify their activities and, thereby, to establish to the largest extent possible vertically
integrated undertakings. These efforts aimed at being enabled to offer the whole range of
services and products that – within the different and complex supply chains in the media –
would have allowed for economies of scope rather than (mere) economy of scale.

Since very recently, when especially the persons making corresponding investments on SE-
markets lost their conviction, at least partly, in the economic success of business models
developed during the Internet (or “dot com”) hype, and while the media sector was affected
by a situation which often is called a crisis, merger cases dealt with by the European
Commission have since assessed the re-orientation of media companies: the so-called process
of consolidation had been initiated. Nevertheless, a closer look not only at the cases dealt with
recently, but also at initiatives, though already notified to the Commission or on Member
State level, but on which no final decision has been taken yet, reveals that neither vertical nor
horizontal integration in the media sector have come to an end.

In more detail, what has been discussed under the heading of convergence and digitalisation,
relates to both the technical as well as the economic perspectives digital technology offers
towards the formerly separate markets of telecommunications, media (especially
broadcasting) and Information Society services. 
Whereas in the past most of the infrastructure was dedicated almost exclusively to one service
carried over it (terrestrial broadcasting networks used for TV and radio broadcasts,
telecommunications networks used for voice telephony), current technology may be regarded
as to uniform the appearances of contents and, in addition, to simultaneously harmonise the
networks (both by way of digitalisation). Furthermore, contents which were traditionally held
separate from one another now seem to become merged into one “package” (e.g. interactive
digital TV, the incorporation of SMS into programmes). These converged media contents are

                                                                                                                                                        
http://europa.eu.int/rapid/pressReleasesAction.do?reference=IP/05/430&format=HTML&aged=0&languag
e=EN&guiLanguage=en

10 Compare, for example, Arthur Andersen (ed.), Study on behalf of the European Commission, DG Educa-
tion and Culture, “Outlook of development of the Market for European audiovisual content and of the
regulatory framework concerning production and distribution of this content“, June 2002, available at:
http://europa.eu.int/comm/avpolicy/stat/tvoutlook/tvoutlook_finalreport.pdf.

 I–02 
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increasingly tailored to be distributed over all available networks and platforms.
Economically, in order to establish viable services, undertakings in the media sector had to
react on the increase in prices, especially for premium content, which was induced inter alia
by the number of operators (in particular on television) entering the market and the relating
amount of competition. Thus, investments made were also targeted at allowing amortisation
by means of using the same “product” in different areas of media and this implied them being
distributed on several platforms. Therefore, the installation of vertically integrated companies
appeared to be very prospective, because said approach would allow for exploiting the
product, often self-produced, at every single level of the value chain. In fact, the underlying
strategy was deemed feasible only for huge entities, hence the trend of integration11.

Currently, however, the business models seemingly have undergone significant re-
consideration12. As an example, recent mergers of Pay-TV operators in Spain and Italy may be
looked at. This consolidation process has brought about numerous concerns relating to the
foreclosure of markets. Consulting the considerable number and detail of conditions or
restrictions13 which the merging companies had to accept in the course of negotiation with the
competent authorities, demonstrates how many different broadcasting markets might have
been affected by the merger and what bottlenecks had been identified that might have
hampered the future entry of new players to the market14.

To address, in the present report, the different areas of media separately has shown not to be
questioned by the issue of convergence, at least neither for the time being nor to a significant
degree, and this for two reasons: 
First, the application of competition law necessitates as its very precondition to define the
relevant market both with regard to relevant products or services and to the geographic
dimension. Even against a background, like in the media sector, which is characterised by a
very complex surrounding in terms of legal and economic as well as technological conditions,
the application of competition law in most cases has not refrained from a thorough and
detailed analysis of the relevant business relations involved. This has led to a set of market
definitions e.g. in digital television which enables to address the most important factors for
the provision of services (Conditional Access Systems) or the “purchase” of goods or rights
(terminal equipment like Set-top-boxes, Pay-TV broadcasting rights of major sport events),
all in their own right. However, when it comes to taking into account some of the effects
induced by vertical integration, the interdependence between different markets obviously

                                                
11 Compare in respect of the foregoing: Ungerer, H. “Competition Rules and the Media - Are they

determinant or complementary?”, Speech delivered on the occasion of the conference “European Union
Media Law and Practices”, Istanbul, 1 April 2005; Mendes Pereira, M. “Vertical and Horizontal Integration
in the media sector and EU competition law”, Speech delivered on the occasion of the conference “The ICT
and Media Sectors within the EU Policy Framework”, Brussels, 7 April 2003; both available at:
http://europa.eu.int/comm/competition/speeches/ . Cf. also the speeches of Ungerer, H. on the relationship
of competition law and the media sector in general, and, more specifically, as regards the field of
music/copyrights, and in particular the collective management of copyrights and related rights, ibid. (2004).

12 See Institute of European Media Law (ed.), “Digital Broadband Services in Europe – Business Models and
their European and National Legal Framework“, EMR series of publications, Vol. 27, Baden-Baden, 2003.

13 European Commission, Case No. COMP/M.2876, Newscorp/Telepiu, 2 April 2003, available at:
http://europa.eu.int/comm/competition/mergers/cases/decisions/m2876_en.pdf; Tribunal de Defensa de la
Competencia, Canal Satélite Digital/Via Digital, Decision of 15 November 2002, MultiMedia und Recht,
[2003] Vol. 6, N° 1 p. XV.

14 For a discussion of the Telenor/Canal+/Canal Digital case, see Nehl, Hanns Peter, Commission exempts
vertical restraints in the Nordic pay-TV sector, Competition Policy Newsletter, (2004) No. 2 (Summer),
p. 56 et seq.
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deserves an increased attention.
Secondly, when dealing with such issues, the European Commission in the majority of cases
had to decide in the course of procedures relating to different companies’ intentions to merge,
and, among these, a considerable part having as their object the teaming-up of entities on
“emerging” markets (evolving, developing, or, future markets). By definition, the
development of alike services will often neither have progressed too far nor have the services
been applied in practice; they will furtheron be of an associated nature, sometimes simply
preparing grounds for the development of other future offerings. The latter then will be
regarded as presumably representing effects of convergence.

Nevertheless, what has been said to form a basic characteristic of the media, i.e. the sector
undergoing constant and rapid change, has to some extent affected the way in which the
process of delineating relevant markets can be explored: Indeed, the media sector is
characterised by a number of distinctive features, complex supply chains involving a number
of stages – production being only one of them. In some sectors of the media industry,
consumption becomes fragmented involving special-interest offers with smaller numbers of
copies and ranges. As will be seen, all these features more or less impinge on the way markets
in the media sector are defined. The European Commission, in numerous cases, has described
markets in the media sector as being ‘closely related’, ‘complementary’ or ‘linked’. This
applies, particularly, to the market for pay television and the market for digital interactive
television services15, the market for the wholesale provision of the technical services and the
market for pay TV16, and, lastly, the markets for the distribution and the publishing of books17.

It should be noted, that in general a certain tendency of competition law has to be taken into
consideration which is based on the very nature of the crucial factors serving for the
initialisation of proceedings, i.e. the considerable delay that lies between market
developments being effectuated and their effects on competition being assessed (except for
the cases dealt with under the Merger Regulation which necessitate a prognostic perspective
and sometimes will unavoidably contain somewhat speculative elements).

Since the task of delineating relevant markets is depending on the establishment of a trade or
commercial relationship between, on the one hand, the (natural or legal) person supplying the
product/service in question and the customer on the other, the media sector in this respect
partly shows some peculiarities: Free-TV services, for instance, which as their means of
refinancing provide of those resources allocated by advertising revenue and/or broadcasting
licence fee or direct state budget contribution, are therefore not offered against remuneration
by the viewer. When, in a later step of assessment under competition law, the respective
market power of such undertaking has to be determined, there is, however, room for taking
into account the audience share obtained by the programme. In this context being mainly a
case for analysing horizontal integration, the audience share would represent a criterion for
defining the channel’s attractiveness for the advertising industry.

                                                
15 See Capito, R., EMR (2003), op.cit. (note 1),Chapter 1, para. 1.97.
16 See Capito, R., EMR (2003), op.cit. (note 1), Chapter 1, para. 1.120. See also Commission Decision, Case

COMP/JV.30, 3 February 2000, BVI Television (Europe) Inc/SPE Euromovies Investments Inc/Europe
Movieco Partners, paras. 27 et seq.

17 See Commission Decision, Case COMP/JV.39, 28 February 2000, Bertelsmann/Planeta/NEB, para. 23.
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Approaches taken by several broadcasting regulations on national level, like Germany for
example, will refer to a certain threshold of audience reach in order to establish whether a
broadcaster would be in a dominant position – the “relevant market” then being construed as
the possibility to influence on the public opinion-forming process. The reflection being made
here aims at illustrating the difference between competition policy and sector specific
regulation: The latter is concerned with a diversity in offers as a precondition for a democratic
process the media are contributing to and are forming an important part of, the former is
interested in the view of the customer or (end-)consumer which should be given the
opportunity to choose between different products and services whose prices and other
purchasing conditions are not fixed by the supplier independently from competitive restraints.
To be more specific, it appears to be generally accepted that a plurality of offers that will be
ensured by the application of competition law is a precondition but not a guarantee for a
diverse media sector. Therefore, often an interpretation is encountered that sees competition
and media concentration law as having a complementary nature18.

Against this background, there is yet another legislative measure to be considered: Access
regulation19. First, the media sector is extremely depending on infrastructure as a means of
distributing products and services. Here, the concept of essential facility comes into play, an
issue dealt with for the media sector on European Community level inter alia on two
occasions, one case relating to the upstream market of programme information on television,
the other being relevant for the distribution system of newspapers20. In telecommunications,
as another example, it is safe to say that not only the decisional practice of the European
Commission has frequently addressed the position of possible gate-keepers both on the
markets for infrastructure and on the markets for associated services, but one could also argue
that the issue of open, fair and non-discriminatory access to networks and services is at the
very core of relevant legislation.

Following the approach implemented in the new regulatory package21 relating to electronic
communications (networks and services), applicable rules will, in essence, no longer
distinguish between different networks concerned nor the respective services conveyed. The
concern of keeping horizontal markets open is certainly reflected by several of the provisions
included in the Access Directive. Contributing to this, rules on standards and interoperability
are of great importance for them addressing possible technical bottlenecks which could prove
to affect the open and effective development of markets22. Especially the broadcasting sector’s
future development – which the regulatory reform regarded as showing particularities, at least
to some extent, that needed to be taken into consideration irrespective of the general approach

                                                
18 Scheuer, A./Strothmann, P. “Media Supervision on the Threshold of the 21st  Century”, European

Audiovisual Observatory (ed.), IRIS Plus 2002-2, Strasbourg, available at: 
http://www.obs.coe.int/oea_publ/iris/iris_plus/ .

19 See Helberger, N./Scheuer, A./Strothmann, P. “Non-discriminatory Access to Digital Access Control Servi-
ces”, European Audiovisual Observatory (ed.), IRIS Plus 2001-2, Strasbourg, available at: 
http://www.obs.coe.int/oea_publ/iris/iris_plus/ .

20 See for detailed information: Ungerer, H. “Competition Policy and the Issue of Access in Broadcasting
Markets: The Commission Perspective”, Speech delivered on the occasion of the conference “Broadcasting
Competition Law”, Brussels, 14 January 2003, at: http://europa.eu.int/comm/competition/speeches/ .

21 See Gérard, P. “A Single Regulatory Framework for all Electronic Communications Networks and
Services – Impact for Broadcasting”, in Institute of European Media Law, Vol. 27, op. cit., p. 15 et seq.

22 Roßnagel, A./Sosalla, W./Kleist, T. “Der Zugang zur digitalen Satellitenverbreitung – Digitalisierung und
Fernsehen ohne Grenzen”, EMR-Gutachten erstattet im Auftrag der ‘Gemeinsamen Stelle Digitaler
Zugang’ der DLM, p. 17 et seq., p. 188 et seq., Saarbrücken/Berlin, 2003 (forthcoming).
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of horizontal regulation23 (see e.g. Must-Carry provisions and rules on Set-top-boxes
contained in the Universal Service Directive) – may demonstrate whether both competition
and media policy will benefit, for instance as regards platforms for digital and interactive
(pay-)TV, from these concepts24.

Yet another important factor of the new regulatory framework needs to be mentioned: The
definition of relevant markets in accordance with the rules laid down, on the one hand, by the
Framework Directive and , on the other, by the respective Guidelines and Recommendation.
Interpreting the framework for electronic communications networks and services as sector
specific competition law – that represents an important “interlude” in between the former
monopolies being addressed by specific provisions and until the sector may in future be
regulated by traditional competition law solely –, the National Regulatory Authorities (NRAs)
are entrusted with the task of defining relevant markets. This exercise aims at identifying such
areas that will request specific ex ante-regulation in contrast to those sectors the regulation of
which will only be made ex post facto. The latter case reminds to the most common cases of
competition law, where the perspective for the assessment of concerted practices or an alleged
abuse of a dominant position also is a retrospective one. In the cases of ex ante-regulation that
according to the Commission’s Recommendation will mostly relate to the wholesale rather
than the retail level, both in terms of procedural and substantive rules, several links have been
established in order to ensure the efficient inter-play between competition and electronic
communications law.

In respect of other Community measures in the media sectors, such direct and immediately
recognisable links can merely be established. However, the impact of the European sector-
specific legislation on the situation within media markets should not be underestimated. For
example, the “Television without frontiers” Directive on the one hand, and the “eCommerce”-
Directive on the other should be mentioned. Whereas the former defines television
broadcasting, the latter relates to Information Society services as defined by the so-called
transparency directives of 1998 and excludes from its scope of application such services
which are not offered on the individual request of the recipient, i.a. Near-Video-on-Demand25.
Bearing in mind that from the technical point of view, the difference between such service
and (real) Video-on-Demand may (still) be defined rather clearly, the difference as regards the
offer at hand may be less clear, also from a consumer’s point of view. If the regulation
applicable to television services, e.g. in respect of provisions relating to advertising (content
and frequency), sponsoring, protection of minors, or quota for European and independent
works, is compared to that enacted with regard to Information Society services, it becomes
manifest that the conditions to be fulfilled for the provision of said services differ largely.
This, of course, influences on the market. Also, as far as the application of the “Television
without Frontiers” Directive’s provisions on advertising and sponsorship to new forms of
commercial communications brought about by digitalisation is concerned, for instance in
view of virtual advertising, it will be possible to predict an impact on the market for
advertising. Whether this, in future, will lead to a sub-category being introduced to the market

                                                
23 Van Eijk, N.A.N.M., “New European Rules for the Communications Sector”, European Audiovisual

Observatory (ed.), IRIS Plus 2003-2, Strasbourg, available at: 
http://www.obs.coe.int/oea_publ/iris/iris_plus/ .

24 Cf. European Audiovisual Observatory (ed.), Regulating Access to Digital Television - Technical
bottlenecks, vertically integrated markets and new forms of media concentration, IRIS Special 2004.

25 See ECJ, judgement of 2 June 2005, C-89/04, Mediakabel, nyr, available at: http/www.curia.eu.int.
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of television advertising or to the delineation of a new market for non-classic forms of
advertising and sponsorship, still is an open question.

While the Directive’s provisions are applicable to all broadcasters, whether public service or
commercial, a significant number of Member States have opted for stricter rules for the
former. Thus, the private sector in most cases will be able to fully profit from the freedoms
conferred by the Directive as regards the maximum amount of advertising being shown
during a day or within an hour. How then, the question could be raised, to weigh the relative
position on the market for television advertising? Of course, when the EC Treaty provisions
on state aid and companies providing services of general economic interest are applied to
public service broadcasters, there is a clear influence of competition law upon the situation in
the television markets, both upstream and downstream. Furthermore, if by virtue of the
application of Articles 87 and 86 EC-Treaty the Member States are required to define the
remit of the public service broadcasters, this will lead to a definition of services in the
national sector-specific legislation. Then, as regards market definition and market analysis
under competition law, such legal implications may become relevant again. This, necessarily,
will have an impact on the market development, in the case of online distribution of television
services or other content and the delivery of television(-like) content to mobile terminal
equipment, for instance26.

Another example may also serve to illustrate the foregoing. The present acquis
communautaire in the domain of copyrights and related rights does not specify conditions for
the establishment and functioning of collecting societies. However, the (collective)
management of author’s rights has attracted the Community’s attention - both from the
competition law angle and in respect of the internal market provisions. In several Member
States, a legal framework is in place which requires collecting societies to obtain a licence for
the pursuit of their activities. Even more, there are detailed rules as regards their providing
services, in particular in view of tariffs, which are frequently subject to scrutiny by specific
authorities, courts or arbitration bodies. The control of tariffs is an issue which reminds of the
competencies vested in National Regulatory Authorities in the electronic communications
sector, but also in other infrastructure-related markets like railway transport or the energy
markets, for example. As indicated above, the European Commission’s competition authority
has been and is actively engaged in the formulation of conditions for the approach taken by
collecting societies as regards the new media.

In addition, the individual management of rights deserves attention, particularly as far as
Digital Rights Management Systems are at stake. Sector-specific legislation both on
Community and on national level undoubtedly plays a role in the establishment of business
models for such services and for their legal assessment. This relates not only to such issues as
fair remuneration, copy levies or private copying, but also to the question of whether such
systems may be regarded as technical bottlenecks which control access by customers to the
content so protected, and, eventually, access by third parties under reasonable terms. Not

                                                
26 For more information on the technical background of the distribution of audiovisual content to mobile

devices, the legal implications, in particular as regards the provisions on electronic communications and the
pursuit of public policy goals, i.a. the protection of minors, and the lessons to be learned from the
introduction of digital television, see Berger, K./Schoenthal, M., Tomorrow’s Delivery of Audiovisual
Services - Legal questions raised by digital broadcasting and mobile reception, European Audiovisual
Observatory (ed.), IRIS Special 2005.
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least, competition policy will contribute to the establishment of economically viable DRM
systems27.

Besides, also the film market demonstrates how competition law and sector-specific
legislation are intertwined. The European Commission has recently, in 2001, assessed the
questions relating to the funding and promotion of the production of audiovisual works.
Among others28, also state aid rules were looked at when dealing with national or regional
bodies engaging in the (co-)financing of film productions. One of the conditions outlined
whose fulfilment is necessary for the purpose of a positive assessment of the national measure
at issue, is that the funding is provided for a ‘cultural product’. Therefore, the definition
included in Member States aid schemes for film production in relation to qualifying projects
is of particular interest. Further examples could be derived from the Commission’s decisions
on book price fixing where sector-specific legislation may be encountered, too.

The present study will analyse in detail how National Competition Authorities (NCAs) and
courts bring competition law into effect. The scope of this presentation covers two aspects: In
a first step, the general approach towards the implementation of competition law will be
referred to, and, secondly, the report pays particular attention to the manner in which the
relevant media markets are defined. In consequence, a comparison will be drawn between the
instruments and methods implemented on Community and national level as well as in relation
to the outcome of media markets analysis. Bearing in mind the abovementioned process of
decentralisation in the application of European Community competition policy which is
represented both by the reform of the Cartel Regulation and the Merger Regulation, the latter
element of legal analysis appeared to be important. Furthermore, the report’s scope has been
confined to the analysis of the possible impact that relevant media legislation and the
corresponding practice of authorities and courts may provide in the course of delineating
“media markets”.

It will be remembered that such an approach towards defining markets in the electronic
communications sector as presented above does not exist in parallel as regards the media.
However, one could imagine that some of the instruments, for instance provided for by
broadcasting legislation, may contribute to the assessment of media markets under
competition law. Looking at such provisions as Member States’ lists enumerating events of
major importance for society that shall not exclusively be reported on outside the Free-TV
sector so as to ensure maximum “participation” of all parts of society irrespective of their
access to pay-TV, could inspire imagining that those events listed would be regarded, from a
competition policy point of view, as forming (separate) relevant markets. Indeed, the analysis
of pertinent case law both on European and on Member States level demonstrates that
premium content for television, especially important sports events, have been considered as
relevant markets. However, as far as this has become visible from the reference documents
consulted, mention has not been made of that specific media law instrument.

A situation where an impact on competition policy could also be foreseen, concerns licensing
provisions. Still, among others, due to scarcity situations in available frequencies and the
public policy interests (pluralism, diversity) involved, the pursuit of television broadcasting
activities is made subject to the prior granting of a licence. Although it is the service that is

                                                
27 M.3042 Sony/Philips/Intertrust, Commission decision of 20 December 2002; M.3445, Microsoft/Time

Warner/Content Guard, Notification withdrawn on 9 March 2005.
28 Commission communication on certain legal aspects relating to cinematographic and other audiovisual

works (Cinema communication) of 26.09.2001, [2002] OJ C 43/6.
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focussed on, and not – as like under competition law – the perspective of the customer which
prevails the regulatory intervention, one would, however, in general be inclined to expect that
the relevant “market” could be regarded as pre-defined, both in terms of the relevant service
and the geographic scope of the market concerned. Furthermore, when recalling that entrance
barriers reflecting applicable legal preconditions to a given undertaking may be considered a
criterion for the delineation of relevant markets, one will presume that e.g. a licence obtained
for the provision of multiplex services in digital television could contribute significantly to
the definition of markets in the media sector. However, legal provisions relating to the starting
of a media activity vary to a high degree, especially throughout different sectors of the media:
While on the one hand the area of broadcasting frequently is referred to as the most regulated
one, on the other hand press, film, music and the Internet merely face severe preconditions
that would have to be fulfilled before entering the business.

One legal domain already referred to above, i.e. media concentration legislation, has been
analysed to some extent as well, as this apparently represents an area which is somehow
similar to competition policy. Since there are different legal regimes in place throughout the
European Union’s Member States (or sometimes this issue is neither dealt with by specific
regulation nor reflected in the functions vested in media regulatory authorities), it seems
worthwhile mentioning that basically two different approaches are implemented: First, the
relevant legislation may restrict the number and amount of participations held either directly
or indirectly by a given person, secondly, a threshold of audience or readers’ share is fixed
which may not be exceeded. Furthermore, it should be noted that in some countries the
concept applied represents a juxtaposition of the two approaches described, and, that in
several Member States the respective legislation envisages the position of a person being
active in several sectors of the media (e.g. in Italy, where the share in the advertising market
was until very recently one decisive element of analysis, and where the position within the
newspapers market and interests in regional or local sound broadcasting activities, for
instance, would be scrutinised in addition29. The new approach followed by the legislation in
Italy, however, concentrates on the market position in the entire media market, the so-called
Integrated System of Communications, or SIC30).

The report also sets a focus on the regimes in place for promoting different media, in order to
render the analysis of different regulatory measures on the competition policy in the sector as
comprehensive as possible. As outlined above, thinking of financial contributions being made
available for certain products in the press sector or services provided for the distribution of
audiovisual works on the national or European cinema markets, was deemed to be of special
interest because in defining what kind of products or services could qualify for state aid, the
Member States may influence to some extent the development of certain categories of media
offerings which in turn might be relevant for the assessment of the state of competition in
those areas.

For the purpose of illustrating what competition policy would be concerned with in a media
sector apart from broadcasting, one might take as an example the downloading from the

                                                
29 Compare European Audiovisual Observatory (ed.), “Television and Media Concentration, country report

‘Italy’, IRIS Special, Strasbourg, 2001. For more information on media concentration legislation in France,
Germany, Spain, the United Kingdom, see ibid.; Bird&Bird, op.cit. (supra note 1). See also Kleist, T.
“Medienkonzentrationsrecht in Europa – Ein Überblick”, Presentation given on the occasion of Medientage
München 2002, available at: http://www.emr-sb.de/EMR/Kleist_MedKonzEuropa.pdf.

30 Cf. for a recent decision of the responsible media authority Agcom under the new legal regime, Scheuer,
MultiMedia und Recht, 5 (2005), p. XIV.
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Internet of music files playable on mobile devices. First, it appears to be necessary to define
whether the upstream markets of acquiring the making available/communicating to the public
licences from rightsholders should be subdivided according to the platform and the means of
distribution used. Secondly, the question should be answered whether there are markets, on
the retail level, which relate to the specific player used or according to the kind of music,
classical or pop, offered. Then, of course, also the issue arises whether the geographic
dimension of the market is national or international. While the Internet is a global medium,
the companies active in the online-distribution of music files seem to follow different
business patterns for different markets which i.a. becomes visible in view of separate
platforms being established according to the country from which consumers access the
services. Certainly, there are several other aspects which require further analysis of the
markets possibly concerned.
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Executive Summary

1. The Institute of European Media Law e.V. (hereinafter: EMR) has been appointed by
the European Commission, Directorate General Competition, Media Unit, to prepare
a comparative legal analysis in respect of market definitions applied in relation to the
media sector. The scope of the present analysis covers the ten new Member States,
Cyprus, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovak
Republic and Slovenia. In addition, the pertinent case law on European Community
level was examined in order to ensure the establishment of a proper analytical basis for
comparisons made between approaches taken on European and on national level. The
EMR has been supported for the purpose of this study by its partners, the Zentrum für
Europäische Integrationsforschung (ZEI), Bonn, and members of the EMR Media
Network as national experts. Detailed information on the respective authors to the
study is given in the Introduction and the Table of Contributors.

2. The present report contains a Chapter 1 relating to the latest developments on EC
level. It is to be understood as an Update to the respective chapter of the first EMR
report in 200331.

There, in a first step an analysis of the methodology implemented for the purpose of
defining relevant markets according to the provisions of the EC Treaty on European
Community competition policy (Articles 81 and 82, Article 86, Articles 87 et seq.) and
the relating secondary instruments (Regulation No. 1/2003, Merger Regulation, Notice
on the Definition of Relevant Markets, etc.) was made. It has been derived from the
case law that reflects decisions adopted by the European Commission, on the one
hand, and judgements delivered by the European Court of Justice and the Court of
First Instance, on the other, that the relevant product market is mainly delineated
through implementation of the demand side substitutability test. Besides considering
the results obtained when applying the SSNIP-test (Small but Significant, Non-
Transitory Increase in Price) in this context, other criteria than the price were also
taken into consideration, among which the definition of the product’s/service’s
characteristics and/or its intended use feature prominently. Incidentally, also the
supply side situation was be examined in order to see whether other providers or
operators would be motivated to switch their production in rather short term with the
purpose of competing with the undertaking(s) being under scrutiny. In addition, the
instruments used for defining the relevant geographic market and their outcome were
presented. Moreover, a focus had been set on the interpretation of relevant cases in
view of the different provisions of EC competition law applied and the procedures
followed in consequence thereof. 
Secondly, a survey of relevant market definitions as upheld on European Community
level for the media sector (Broadcasting, Publishing, Music-Copyright, Film, and the
Internet) had been prepared. The media markets have shown some particularities as
contrasted to other industry areas, e.g. in relation to the specific characteristics of the
business. These may be described as regards the media, in many parts comprising
services rather than products, with reference to them being attributed to consist of both
cultural as well as of economic factors. Further mentioning was made that the
decisions also took note of the very complex situation of the media sector in terms of

                                                
31 See EMR, Media Market Definitions – Comparative Legal Analysis, 2003. The study can be downloaded

from the Commission’s website at http://europa.eu.int/comm/competition/publications/publications.
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the technological and economic situation employed, it undergoing rapid changes that
are frequently made recourse to, and the specific role that language provides for the
products and their respective geographic scope.
In third place, the impact of sector specific regulation, i.e. in particular the new regu-
latory framework for electronic communications, to the concepts of media market
definition had been looked at. 
Next to this, a fourth section reflected on the peculiarities of media markets as encoun-
tered during the preparation of the former study. Two conceptual approaches that are
induced, among others, probably also by the factors specifically encountered in the
media sector should be named, (i) the issue of “related markets”, and (ii) the special
attention that is given to “emerging markets”.

The present report on the most recent developments on EC level (Chapter 1)
elaborates to some extent on the reform of EC competition law and the decisions
adopted in the interim (ie since 2003). It then goes on to analyse the recent decisions
adopted in the media sector. Important cases inter alia dealt with the assessment of
markets for the delivery of broadcasting signals and the question of whether, in
accordance with the means of transport used, there should be different markets within
the pay TV sector.

3. Following a country-by-country approach, the study evaluates case law issued by
National Competition Authorities (NCA) and national courts in view of the applica-
tion of competition law, i.e. the legal framework relevant for the safeguard of open
and effective competition. In general, the structure of the country reports reflects the
steps as described above. However, for each Member State the most important legis-
lative acts as well as the competent authorities’ functions relating to the different me-
dia activities are referred to. Furtheron, the practice of the competent institutions and
related court decisions have been analysed, where appropriate. It is also discussed in
each case, whether this different regulatory framework for the media contributes to the
practice of NCAs when establishing the elements of delineation applicable to the me-
dia sector.

4. As a general rule, it may be said that NCA make use, in the majority of cases, of the
same methodology and apply similar if not identical criteria as under European
competition law for defining relevant product and geographic markets. In the process
of applying competition law to cases involving undertakings in the field of media, the
NCA by and large come to identical or, at least, similar conclusions compared to those
issued on European Community level. Where there are minor or significant
differences, such will frequently be related to the specific conditions of the situation at
stake. It might be reiterated in this context that the practice of the European
Commission and the results that may possibly be derived from it also have to be seen
in the light of the characteristics of the specific case brought before it.

5. Since the media enjoy special safeguards in respect of the freedom of expression as
enshrined in a number of European and/or national (constitutional) instruments, the
issue may be raised whether the application of national competition law has to be
construed as to respect – to an extent yet to be identified in some Member States – the
genuine functions conferred upon media activities.

6. Unlike the situation according to recent legislatory amendments introduced in
respect of broadcasting acts in France in the course of 2004, or, for instance
modifications of the relevant regulatory framework for electronic communications,
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media and competition law in Germany or the United Kingdom, in the majority of
Member States’ legislation that has been analysed, only seldom linkages in substantive
provisions or in relation to procedural rules have been encountered. It is, however,
important to remember that the implementation of the new regulatory framework for
electronic communications into national law must be excepted from this finding.

7. While referring to the Conclusions which form part of the present study for more
detailed information, as an overall conclusion it may well be stated that the extent to
which different regulatory frameworks contribute to the definition process and results
of institutions implementing (national or European) competition law is rather
restricted. However, on some occasions the competent NCA has relied upon the
specific character a given legal provision may attribute to an activity in the media
sector, for example in cases of national copyright or neighbouring rights acts (or
relevant acts on the establishment and functions of collecting societies) conferring a
monopoly status to a society holding responsibility for a part or the entirety of the
management of authors’ rights.
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A. General Remarks

Since our last review of market definitions in the media sector the European Community
reformed large parts of its competition law which brought about the biggest changes in the
history of the Community. Regulation No. 1/20031 concerning the procedural rules for
enforcing Articles 81 and 82 EC as well as a new EC Merger Regulation No. 139/20042 came
into force in May 2004. In addition, the Commission has issued quite a number of regulations,
guidelines and notices such as the Horizontal Merger Guidelines3 and the Commission
Regulation Relating to the Conduct of Proceedings by the Commission Pursuant to
Articles 81 and 82 of the EC Treaty 4 to name but a few5. The Commission has also adopted
more than 25 new decisions in the media field since July 2003 such as Telenor/Canal +/Canal
Digital, UGC/Noos, Sony/BMG and Lagardère/Natexis/VUP. Finally, the media sector is in a
constant state of flux since many years. Only few sectors see new technologies and products
being introduced as often and as quickly. The ongoing process of digitalisation leads to the
technological convergence phenomenon meaning that almost every network can carry any
service6. All this made it necessary to review the market definitions recently adopted in the
media sector at EC level only 2 years after our last study7.

                                                

1 Council Regulation No. 1/2003/EC of 16 December 2002 on the Implementation of the Rules on
Competition Laid Down in Articles 81 and 82 of the Treaty, [2003] OJ L 1/1, hereafter referred to as
Regulation No. 1/2003.

2 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the Control of Concentrations between
Undertakings, [2004] OJ L24/1, hereafter referred to as ECMR 2004.

3 Commission Guidelines on the Assessment of Horizontal Mergers under the Council Regulation on the
Control of Concentrations between Undertakings, [2004] OJ C 31/03, hereafter referred to as the Horizontal
Merger Guidelines.

4 Commission Regulation No. 773/2004 of 7 April 2004 Relating to the Conduct of Proceedings by the
Commission Pursuant to Articles 81 and 82 of the EC Treaty, [2004] OJ L123/18

5 See also Commission Notice on the Handling of Complaints by the Commission under Articles 81 and 82
of the EC Treaty, [2004] OJ C 101/65; Commission Notice on Informal Guidance Relating to Novel
Questions Concerning Articles 81 and 82 of the EC Treaty That Arise in Individual Cases (Guidance
Letters), [2004] OJ C 101/06 and Commission Guidelines on the Application of Article 81(3) of the Treaty,
[2004] OJ C101/08.

6 See N. Nikolinakos, “EU Competition Law on Access to Premium Content: The Emergence of New
Media”, [2005] CTLR 13 (13). Until mid 2004, 20 per cent of all 155 million European TV households had
gone digital, see H. Ungerer, “Application of EU Competition Rules to Broadcasting - The Transition from
Analogue to Digital”, Speech (No. 2004-013) given at the Universita di Napoli, 22 September 2004, p. 1
(7).

7 See EMR, Media Market Definitions – Comparative Legal Analysis, 2003. The study can be downloaded
from the Commission’s website at http://europa.eu.int/comm/competition/publications/publications.
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B. Reform of EC Competition Law and its Effect on Market Definition

One might wonder how the changes to the legal background affect the market definition
process. As we have shown in the analysis preceding this work, the general purpose of market
definition is to identify the competitive constraints faced by firms, no matter what provision
of competition law is applied8. Consequently, the Commission and the Community Courts
generally make use of the same criteria when defining markets. However, there are some
differences in the way markets are defined under the different provisions of the EC Treaty and
the ECMR 2004. These differences mainly stem from the fact that each of the provisions
serves a different purpose and market definition is, thus, carried out corresponding to the
various rationales of these provisions. Other differences in market definition can be traced
back to the differing rules of procedure. Therefore, we will first take a closer look at the
changes to the respective provisions.

I. Regulation No. 1/2003

The coming into force of Regulation No. 1/2003 has been marked a “seismic shift” in the
enforcement of Articles 81 and 82 EC9. In regard to market definition the fact that there is no
longer any need to notify an agreement, decision or practice10 to the Commission in order to
benefit from exemption under Article 81 (3) EC constitutes maybe the biggest change11. It
deprives the parties to an agreement of their right to initiate antitrust proceedings12.
Undertakings will have to assess their agreements themselves and rely on the results of such
assessment. The so-called positive decisions foreseen by Article 10 Regulation No. 1/2003
provide no compensation for the right of undertakings to notify as it is entirely at the
Commission’s discretion to adopt such a decision13. In case of a perceived infringement of
Articles 81 or 82 EC the Commission will also act on its own initiative (Article 7 Regulation
No. 1/2003). In addition, it may initiate proceedings on a complaint by natural or legal
persons who can show a legitimate interest or a Member State14. It is intended that the
Commission will use its powers only in lead-cases and cases of European dimension and/or

                                                
8 See S. Weatherill and P. Beaumont, EU Law, at p. 745. The same view seems to be held by the Commission

since the 1997 Notice on Market Definition is intended for use when investigating both mergers and
monopoly abuse. This approach is criticised by S. Baker/L. Wu, “Applying the Market Definition
Guidelines of the European Commission”, [1998] ECLR 273 (273). See also R. Capito, in: EMR, Media
Market Definitions – Comparative Legal Analysis, 2003, Chapter 1 EC (supra note 7), paras. 1.13 et seq.

9 J. Kallaugher/ A. Weitbrecht, “Developments under Articles 81 and 82 EC – The Year 2004 in Review”,
[2005] ECLR 188 (188).

10 Hereafter the term agreement shall be used as a synonym for agreements, decisions and practices in the
meaning of Article 81 (1) EC.

11 See Article 1 (2) Regulation No. 1/2003. See also F. Montag/A.Rosenfeld, “Regulation 1/2003 –
Modernization of Competition Procedure”, [2003] ZWeR 107 (114).

12 Under Article 2 Regulation No. 17/62, First regulation implementing Articles 81 and 82 of the Treaty,
[1962] OJ Sp. Ed. No. 204/62, p. 87, undertakings or associations of undertakings could receive negative
clearance for an agreement. See also A. Bartosch, in: EMR (supra note 8), para. 1.251.

13 According to Recital 14 Regulation No. 1/2003 these powers may only be used in exceptional cases where
the public interest of the Community so requires.

14 See Article 7 (2) Regulation No. 1/2003. See also Commission Notice on the Handling of Complaints
(supra note 5) and infra note 27.
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interest and leave other cases for the national competition authorities to decide (Article 5
Regulation No. 1/2003)15. In similar vain, it can be expected that the new instrument of
(informal) guidance letters will not make up for the old notification system16. In conclusion,
there will be fewer decisions (and fewer market definitions) of the old style under
Article 81 EC at EC level in the future17. Moreover, the influence of the parties on the market
definitions adopted by the Commission will decrease18.

However, Article 9 Regulation No. 1/2003 introduces a new type of decision, the so-called
commitment decision. Following preliminary proceedings – usually involving a so-called
statement of objections19 – commitment decisions may be adopted instead of an infringement
decision. According to Article 9 Regulation No. 1/2003 the Commission can make
commitments binding which undertakings offer to meet the concerns expressed to them by the
Commission in its preliminary assessment20. Furthermore, the decisions conclude that there
are no longer grounds for action by the Commission. The new type of decision has been
introduced to save enforcement costs in cases where alleged competition problems can be

                                                
15 Cf. Recital 3 Regulation No. 1/2003. See J. Schwarze/A. Weitbrecht, Grundzüge des europäischen

Kartellverfahrensrechts, at p. 113; H. Ungerer (supra note 6), p. 6.
16 Recital 38 Regulation No. 1/2003 states that the regulation is without prejudice to the ability of the

Commission to issue informal guidance to individual undertakings. The rules governing this new
instrument are laid down by the Commission’s Notice on Informal Guidance. It will be remembered that
effective enforcement is the primary objective of Regulation No. 1/2003. The Commission, therefore,
maintains that it will only provide informal guidance to individual undertakings in so far as this is
compatible with its enforcement priorities, see Commission’s Notice on Informal Guidance (supra note 5),
para. 7.

17 Already under Regulation No. 17/62 some fields of TV broadcasting went almost unnoticed simply because
there were hardly any notifications, see E.D. Sage, “Series of Film-Licensing Agreements and the
Application of Article 81 EC”, [2003] ECLR 475 (475 et seq.).

18 Under the old regime the parties to an agreement had to submit the relevant markets likely to be affected by
the agreement alongside their notification. The Commission usually relied on the analysis carried out by the
submitting parties as a starting point before including its own analysis as well as comments from third
parties, see Bird&Bird, Market Definition in the Media Sector, para. 121. However, under the new regime
complainants in Article 81 and 82 proceedings are required to set out in detail the facts from which, in their
opinion, it appears that there exists an infringement of Article 81 or 82 of the Treaty, see Annex (Form C) of
Commission Regulation No. 773/2004 (supra note 5). They are also asked to indicate in particular the nature
of the products (goods or services) affected by the alleged infringements and explain, where necessary, the
commercial relationships concerning these products.

19 The statement serves to crystallise the Commission’s objections at the start of a competition procedure, see
ECJ, Case 6/72, Continental Can v. Commission, [1973] ECR 215, para. 5; G. Peretz, in: P. M. Roth (ed.),
Bellamy & Child – European Community Law of Competition, para. 12-043. Cf. also Article 25 (3) lit d)
Regulation No. 1/2003. J. Temple Lang, “Commitment Decisions under Regulation 1/2003: Legal Aspects
of a New Kind of Competition Decision”, [2003] ECLR 347 (351) argues that commitment decision in the
sense of Article 9 Regulation No. 1/2003 may only be adopted where they are preceded by a statement of
objections. The opposite view is held by S. Hirsbrunner/L. Rhomberg, “Verpflichtungszusagen im EG-
Kartellverfahrensrecht“, [2005] EWS 61 (63).

20 Article 9 Regulation No. 1/2003 decisions can be compared to “consent decrees” as used in US antitrust
law, see D.G Goyder, EC Competition Law, at p. 551; M. Furse, “The Decision to Commit: Some Pointers
From the US”, [2004] ECLR 5 (5). See also Article 6 and 8 ECMR 2004. In fact, under the old Regulation
No. 17/62, the Commission already entered into informal agreements and closed the file, see A. Riley, “EC
Antitrust Modernisation: The Commission Does Very Nicely – Thank You!”, [2003] ECLR 604 (607);
J. Schwarze/A. Weitbrecht (supra note 15), at p. 113. Article 9 Regulation No. 1/2003 now grants the
Commission the power to make such settlements legally binding. See, however, also Recital 13 Regulation
No. 1/2003.
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solved by commitments21. Without any doubt, Article 9 Regulation No. 1/2003 provides the
Commission with a powerful instrument to end infringements of competition law which it
might use more frequently than any of the other instruments of the Regulation22. The first ever
commitment decision, Deutsche Fußball Liga, which related to the central marketing of
media rights for football matches of the Bundesliga and the 2nd Bundesliga by the German
Football League23, can be seen as a first example of these regulating powers of the
Commission.

Being a legal act in the meaning of Article 253 EC commitment decisions shall state the
reasons on which they are based24. Furthermore, such decisions, like any other decision, are
open to challenge under Article 230 EC by any company to which it is of direct and individual
concern25. Therefore, even if the Commission leaves open the question whether the respective
(original) agreement infringed Article 81 EC, it will have to lay down the competition
concerns which let it initiate proceedings in the first place26. Consequently, commitment
decisions will require the Commission to define and analyse the relevant markets involved27.
Nevertheless, it remains to be seen whether the Commission’s commitment decisions will
reach the same depth with regard to market definition as in other fields of competition law.
This question cannot be answered by looking at the first decision of this type: In Deutsche
Fußball Liga, the Commission could confine itself to referring to the market definitions
adopted in former decisions such as UEFA Champions League28.

                                                
21 W.P.J. Wils, The Optimal Enforcement of EC Antitrust Law, at p. 160. For a detailed account of the

advantages and disadvantages of consent decrees in US antitrust law see M. Furse (supra note 20), pp. 7
et seq.

22 In certain cases, Article 9 Regulation No. 1/2003 may enable the Commission to effectively regulate
markets by including very detailed commitments in its decisions.

23 See Commission Decision, Case COMP/C-2.37214, 19 January 2005, Joint selling of the media rights to
the German Bundesliga.

24 J. Schwarze/A. Weitbrecht (supra note 15), at pp. 116 et seq.
25 See J. Temple Lang (supra note 19), p. 351; J. Schwarze/A. Weitbrecht (supra note 15), at pp. 122 et seq.

See also W.P.J. Wils (supra note 20), at p. 161. It must be stressed, however, that the ECJ has adopted a
very restrictive approach with regard to the interpretation of the notion of “individual concern” of Article
230 (4) EC, see ECJ, Case C-50/00 P, Union de Pequeños Agricultores, [2002] ECR I-6677, para. 44 et
seq. The approach of the ECJ has been critizised in academic writing and even within the Court. For more
details, see e.g. J.-D. Braun/M. Kettner, “Die Absage des EuGH an eine richterrechtliche Reform des EG-
Rechtsschutzsystems“, [2003] Die öffentliche Verwaltung 2003 58 (59 et seq.); A. von Bogdandy, Doctrine
of principles (the text can be downloaded from http://www.jeanmonnetprogram.org/papers/03/030901-
01.pdf.), at p. 20 et seq. (“obvious loophole in legal protection“).

26 J. Schwarze/A. Weitbrecht (supra note 15), at pp. 116 et seq. See also E.-J. Mestmäcker/H. Schweitzer,
Europäisches Wettbewerbsrecht, § 20 para. 45.

27 Article 7 (2) Regulation No. 1/2003 requires complainants to show a legitimate interest where they ask the
Commission to initiate infringement proceedings, see Commission Notice on the Handling of Complaints
(supra note 5), para. 36. As can be concluded from the CFI’s ruling in Bureau Européen des Médias de
l'Industrie Musicale v. Commission, Case T-114/92, [1995] ECR II-147, para 28, complainants can claim a
legitimate interest inter alia where they operate in the relevant market. Article 7 (2) Regulation No. 1/2003
might, therefore, pose an additional incentive for the Commission to define the relevant market(s).

28 Commission Decision, Case COMP/C-2.37214, 19 January 2005, Joint selling of the media rights to the
German Bundesliga, para. 17.
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II. EC Merger Regulation 2004

Regulation No. 139/2004 and the Horizontal Merger Guidelines made some significant
changes to the EC merger control regime29. First of all, the scope of the Merger Regulation
has been clarified by defining the type of transactions which fall within the scope of ECMR
200430. Secondly, new mechanisms have been introduced dealing with the pre-notification and
post-notification of cases between the Commission and the Member States. Thirdly, the
Community reformed the merger control procedure to improve its quality, effectiveness and
rigour. Finally and maybe most importantly, the substantive test for the assessment of
concentrations in Article 2 (3) ECMR 2004 has been revised.

These modifications, however, do not seem to influence the delineating of markets in EC
merger control in the way Regulation No. 1/2003 did in respect of antitrust law. The
Commission’s Horizontal Merger Guidelines dedicate only one paragraph to market
definition which reads:

“The main purpose of market definition is to identify in a systematic way the immediate
competitive constraints facing the merged entity. Guidance on this issue can be found in the
Commission’s Notice on the definition of the relevant market for the purposes of Community
competition law31. Various considerations leading to the delineation of the relevant markets may
also be of importance for the competitive assessment of the merger.”

Here, the Horizontal Merger Guidelines simply refer to the 1997 Notice on Market Definition
which has already been applied under the old Merger Regulation. Apparently, the
Commission is of the opinion that the market definition process will not be affected to a
considerable extent by the reform of EC merger control.

Being the very core of EC merger control one might have expected the revision of the
substantive test to have an impact on market definition. Article 2 (3) ECMR has been
reworded as follows:

A concentration which would significantly impede effective competition, in the common market
or in a substantial part of it, in particular as a result of the creation or strengthening of a dominant
position, shall be declared incompatible with the common market.

The substantive test of ECMR 1989 was based on the concept of dominance. Article 2 (3)
ECMR 2004 now codifies what has been labelled the substantive impediment of effective
competition (SIEC-) test. Many issues surrounding the SIEC-test are still subject to an intense
debate32. Nevertheless, it may be maintained that the test does not depart from the so-called

                                                
29 For a full account of the changes see e.g. T. Soames/S. Maudhuit, “Changes in EU Merger Control”, [2004]

ECLR 57 et seq., 75 et seq. and 144 et seq.; G. Robert/C. Hudson, “Past Coordination and the Commission
Notice on the Appraisal of Horizontal Mergers”, [2004] ECLR 163 et seq.; E. Staebe/U. Denzel, “Die neue
Europäische Fusionskontrollverordnung”, [2004] EWS 194 et seq.; U. Böge, “Reform der Europäischen
Fusionskontrolle”, [2004] Wirtschaft und Wettbewerb 138 et seq.

30 Article 3 ECMR 2004 provides for a revised notion of the term concentration.
31 [1997] OJ C 372/5, hereafter referred to as the “1997 Notice on Market Definition”. Footnote added.
32 See for instance S. Voigt/ A. Schmidt, „The Commission’s Guidelines on Horizontal Mergers:

Improvement or Deterioration?“, [2004] CMLRev 1583 (1584 et seq.); T. Soames/S. Maudhuit (supra
note 29), pp. 75 et seq. It has, for instance, been questioned whether – as under the old ECMR – a finding
of dominance makes the merger automatically liable to prohibition, see J. Schmidt, “The New ECMR:
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concept of market power which has ever been the basis of the Community’s antitrust law as
well as its merger control regime. According to this concept, economic power may only exist
in relation to a certain market, the relevant market33.

The SIEC-test sees two new categories of merger assessment being introduced. According to
Recital 25 of the ECMR 2004 as well as the Commission’s Horizontal Merger Guidelines34, a
concentration may significantly impede effective competition through causing either non-
coordinated or coordinated effects. A concentration has coordinated effects where it changes
the nature of competition in such a way that firms that previously were not coordinating their
behaviour, are now significantly more likely to coordinate and raise prices or otherwise harm
effective competition35. Non-coordinated effects occur where a concentration eliminates
important competitive constraints on one or more firms, which consequently would have
increased market power, without resorting to coordinated behaviour36.

While the definition of non-coordinated effects explicitly incorporates the concept of market
power one might wonder whether the concept still plays a role with coordinated effects. The
term coordinated effects refers to the concept of collective dominance as it has been
developed by the Commission and the Community Courts under Article 2 (3) ECMR 198937.
The ECMR 2004 simply labels the concept of collective dominance differently. Guidance can
again be gained from Recital 25 ECMR 2004:

“The notion of ‘significant impediment to effective competition’ in Article 2(2) and (3) should be
interpreted as extending, beyond the concept of dominance, only to the anti-competitive effects
of a concentration resulting from the non-coordinated behaviour of undertakings which would not
have a dominant position on the market concerned”.

Recital 25 ECMR 2004 stipulates that there is congruence between the SIEC-test and the
concept of dominance apart from one exception: unlike the dominance test the SIEC-test also
includes anti-competitive effects resulting from non-coordinated behaviour of undertakings

                                                                                                                                                        
„Significant Impediment“ or „Significant Improvement“, [2004] CMLRev 1555 (1567); W. Berg, “Die
neue EG-Fusionskontrollverordnung“, [2004] Betriebsberater 561 (563).

33 See ECJ, Case 6/72, Continental Can v. Commission, [1973] ECR 215, para. 32; Case 27/76, United
Brands v. Commission, [1978] ECR 207, para. 10; Case 85/76, Hoffmann-La Roche v. Commission, [1979]
ECR 461, para 21; Case 247/86, Alsatel v. S.A. Novasam, [1988] ECR 5987, para 13. See also H.-J. Bunte,
Kartellrecht, at p. 414.

34 Horizontal Merger Guidelines (supra note 3), para. 22.
35 Coordinated effects may also exist where coordination is made easier, more stable or more effective for

firms which were coordinating prior to the merger , see Horizontal Merger Guidelines (supra note 3),
para. 22 lit. b).

36 Horizontal Merger Guidelines (supra note 3), para. 22 lit. a).
37 The approach of the Community Courts on the concept has been recently outlined in a landmark case by the

CFI, Case T-342/99 Airtours plc/Kommission, [2002] ECR II-2585. For an account of the concept after
Airtours see A. Nikpay/F. Houwen, “Tour de Force or a Little Local Turbulence? A Heretical View on the
Airtours Judgement”, [2003] ECLR 193 et seq.; A. Scott, “Winter Talk by the Fireside?: Tacit Collusion
and the Airtours Case”, [2003] Journal of Business Law 298 et seq.; H. Haupt, “Collective Dominance
under Article 82 E.C. and E.C. Merger Control in the Light of the Airtours Judgment”, [2002] ECLR 434 et
seq.; S. Stroux, “Collective Dominance under the Merger Regulation: A Serious Evidentiary Reprimand for
the Commission”, [2002] ELRev 736 et seq.; S. Hirsbrunner, “Neue Entwicklungen in der Europäischen
Fusionskontrolle”, [2003] EuZW 709 et seq.; A. Bartosch, “Welche Dimension hat das Neue im Airtours-
Urteil des EuG?”, [2002] EuZW 645 et seq.
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which do not have a dominant position38. By turning the Recital on its head the conclusion can
be drawn that the concept of collective dominance and the concept of coordinated effects have
the same meaning39. Therefore, according to the Commission’s Horizontal Merger Guidelines,
the same conditions have to be fulfilled in regard of coordinated behaviour which had to be
met when establishing the creation or strengthening of a collective dominant position40.
However, at the end of the day, it will be left to the Commission’s decisional practice and the
rulings of the Community courts to give a definite answer to this question41.

C. Relevant Markets in the Media Sector in the Commission’s Recent
Decisional Practice

I. TV Broadcasting Markets

With regard to TV broadcasting the Commission has repeatedly held that the main distinction
lies between the market for retail distribution of pay TV (subscriptions) and the market for
free TV (advertising). This is because of the different trading relationships involved, the
different conditions of competition, the price of the services and the characteristics of the two
types of television42. In addition, the Commission considers there to be no reason to
distinguish between markets for analogue and digital pay television43. Since its last major
decision dealing with the TV broadcasting industry, Newscorp/Telepiù44, the Commission did
not see any reasons to depart from these views45.

                                                
38 This sentence of Recital 25 ECMR 2004 refers to the so-called unilateral effects. Unilateral effects are the

expected price changes from the changed incentives for short-run profit maximisation by the merging
companies, see N. von Hinten-Reed/P.D. Camesasca, “EC Merger Control: Tougher, Softer, Clearer?”,
[2003] ECLR 458 (460). Whether unilateral effects were already covered by the ECMR 1989 was not clear,
see B.Völcker, “Mind the Gap: Unilateral Effects Analysis Arrives in EC Merger Control”, ECLR 2004,
395 (408); V. Korah, “Gencor v. Commission: Collective Dominance”, [1999] ECLR 337 (337);
U. Böge/E. Müller, “From the Market Dominance Test to the SLC Test: Are There Any Reasons for a
Change?” [2002] ECLR 495 (496); S. Bishop/D. Ridyard, “Prometheus Unbound: Increasing the Scope for
Intervention in EC Merger Control”, ECLR 2003, 357 (358); A. Bartosch, “Gehorsam und Widerstand”,
[2003] Wirtschaft und Wettbewerb 574 (577 et seq.).

39 See also S. Voigt/ A. Schmidt (supra note 32), p. 1588.
40 Horizontal Merger Guidelines (supra note 3), paras. 39 et seq.
41 With regard to the media sector only few decisions have been adopted under ECMR 2004 so far none of

which embarked on the substance of the new SIEC-test, see Commission Decision, Case COMP/M.3542,
10 November 2004, Sony Pictures/Walt Disney/ODG/Movieco; Case COMP/M.3452, 25 June 2004,
Apax/PCM Uitgevers; Case COMP/M.3568, 25 October 2004, JPMP/Apollo Group/AM; Case
COMP/M.3601, 18 November 2004, Apax/Cinven/World Directories; Case COMP/M.3549, 16 September
2004, KKR/DLJ/Jostens-Von Hoffmann-Arcade.

42 See Commission Decision, Case COMP/JV.37, 21 March 2000, BSkyB/Kirch Pay TV, para. 24; Commission
Decision, 1999/781/EC, British Interactive Broadcasting/Open (Case IV/36.539), [1999] OJ L 312/1,
para. 24. See also R. Capito, in: EMR (supra note 8), paras. 1.66 et seq.

43 Digital TV is only a further development of analogue TV and, therefore, does not constitute a separate
relevant product market from a competition point of view.

44 Commission Decision, Case COMP/M.2876, 2 April 2003, Newscorp/Telepiù.
45 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 28. See also Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos, paras. 13 et seq.
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In the past, the geographic scope of TV broadcasting markets was often held to be national46.
The reasons were primarily to be found in the different regulatory regimes, language barriers,
cultural factors and copyright restrictions with language clearly being the dominant factor. In
its recent decisions, the Commission, with the exception of the Nordic member states, stuck to
these market definitions47.

1. Markets for Transmission of TV-Signals

Markets for TV broadcasting services have always been delineated with a view to the
different modes of transmission of TV-signals and the markets defined in respect of
transmitting services48. The question whether there are separate markets for the transmitting of
TV signals via the different modes of transmission (direct-to-home (DTH)-satellite, cable,
etc.) has been raised quite often in the Commission’s decisional practice. The Commission
was recently required to delineate markets for the transmission of broadcasting signals in
Apollo/JP Morgan/Primacom49. The decision dealt with the acquisition of a cable network
operator offering transmission of broadcasting signals mainly in Germany.

For historical reasons the structure of cable TV networks in Germany is somehow uncommon.
Cable TV networks in Germany are divided into a four-level hierarchy. At the top, in Level 1,
broadcasting signals are fed into the national backbone network. Level 1 refers to the network
from the TV studio to the cable head-ends of Level 2. In Level 2, signals are transported over
long distances and then fed into Level 3, which also includes the local distribution network to
the front door of the end-customer. The in-house connection that delivers the signal to the
end-customer is Level 4, the lowest level of the hierarchy50. The Commission’s merger
decisions in the media sector mostly concern operators at Level 3 (NL 3) who capture the
signals from satellites on cable head-ends and transmit them over their networks to the front
door of the end-customer. The networks of these NL 3 operators expand to different regions
of Germany. NL 3 operators provide the signals to NL 4 operators (which in turn transmit the
signals to end customers), and to end customers (housing associations or households directly
connected to their network). Another particularity with regard to the transmitting of TV
signals in Germany is the fact that broadcasting stations, unlike in other Member States51, act

                                                
46 See R. Capito, in: EMR (supra note 8), paras. 1.122 et seq.
47 See e.g. Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos, para. 20.
48 See R. Capito, in: EMR (supra note 8), paras. 1.82 et seq (in particular footnote 230). It is important to

distinguish between these two types of markets. While the first concerns the provision of television services
the latter relates to the provision of television infrastructure.

49 See Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, paras. 11 et seq.
50 For an overview of the German “cable jungle” see S. Heng, “Germany’s Broadband Networks - Innovation

on Hold”, Deutsche Bank Research Paper No. 37 (17 February 2003), p. 5. The digitisation of German
cable networks is dealt with by K.H. Ladeur, “Digitalisierung des Kabelnetzes und technische Standards“,
[2005] Computer und Recht 99 et seq.

51 In the Nordic region, for instance, the situation is just the other way round. Here, distributors of TV signals
are buying rights to content from TV broadcasters, see Commission Decision, 2001/98/EC, Telia/Telenor
(Case IV/M.1439), [2001] OJ L 40/1, para. 278. The Commission’s Explanatory Memorandum
Recommendation on Relevant Product and Service Markets explicitly mentions the different forms that
wholesale markets for broadcasting transmission services to deliver broadcasting content to end users can
take, see Explanatory Memorandum, Commission Recommendation on Relevant Product and Service
Markets, p. 37. (The memorandum can be downloaded from
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as buyers of transmission services. The market for transmission of TV-signals has, therefore,
also been labelled the market for the feeding-in of broadcasting signals52.

In MSG Media Services, the Commission held that the “operation of TV cable networks”
constitutes a separate relevant market53. It based its decision on the fact that from the demand
side point of view of the TV supplier, the transmission of his programmes by cable is not
interchangeable with satellite transmission54. More importantly, television via cable and
satellite are not interchangeable from the consumers’ point of view since they face
considerable obstacles when switching from cable to satellite or vice versa, inter alia because
of the costs involved (“lock-in effect”)55. The question was then left open in more recent
decisions56.

Market definitions concerning the transmitting of broadcasting signals have also been dealt
with under the Community’s 2002 Regulatory Framework for Electronic Communications
Networks and Services57. The market for the operation of TV cable networks constitutes an
infrastructure market and is, therefore, within the scope of the 2002 Regulatory Framework
for Electronic Communications58. The Recommendation on Relevant Product and Service
Markets59 defines a wholesale market for broadcasting transmission services to deliver
broadcasting content to end users regardless of the different networks used to transmit
broadcasting content (Market No. 18). Nevertheless, the Commission’s Guidelines on Market
Analysis and the Assessment of Significant Market Power state that “[w]hether the market for
network infrastructures should be divided into as many separate submarkets as there are
existing categories of network infrastructure, depends clearly on the degree of substitutability
among such (alternative) networks“60. It can, therefore, be argued that the relevant provisions

                                                                                                                                                        
http://europa.eu.int/information_society/topics/ecomm/doc/useful_information/library/recomm_guidelines/r
elevant_markets/en1_2003_497.pdf). See also R. Capito, in: EMR (supra note 8), para. 1.206°.

52 See Commission Decision, Case COMP/M.3271, KDG/ish, 7 June 2004, para. 11. The decision referred
back (Article 9 ECMR) the proposed acquisition of the cable operator ish by its rival KDG to the German
competition authority, the German Federal Cartel Office (“Bundeskartellamt”).

53 Commission Decision, 94/922/EC, MSG Media Service, [1994] OJ L 364/1, para. 42. The Commission,
however, did not see the need for defining further submarkets of this market.

54 Commission Decision, 94/922/EC, MSG Media Service, [1994] OJ L 364/1, para. 42. The lack of
interchangebility between cable and satellite transmission was largely down to the comparatively high costs
of satellite transmission.

55 Commission Decision, 94/922/EC, MSG Media Service, [1994] OJ L 364/1, para. 41.
56 See Commission Decision, 1999/154/EC, Deutsche Telekom/BetaResearch (Case IV/M.1027), [1999] OJ

L53/31, para. 22. In KDG/ish, however, the Bundeskartellamt took the view that transmitting of TV signals
via cable TV networks remains to constitute a separate market, see Commission Decision, Case
COMP/M.3271, KDG/ish, 7 June 2004, para. 11. See also Commission Decision, COMP/M.3674, 14
February 2005, Iesy Repository/ish, paras. 17 et seq.

57 Hereafter referred to as the 2002 Regulatory Framework for Electronic Communications. For a closer
account on the Framework see S. Loetz/A. Neumann, “The Scope of Sector Specific Regulation in the
European Regulatory Framework for Electronic Communications”, [2003] German Law Journal 1307
(1307 et seq.).

58 See R. Capito, in: EMR (supra note 8), para. 1.206a footnote 457.
59 Commission Recommendation on relevant product and service markets within the electronic

communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC
(Framework Directive) [2003] OJ L 114/45, hereafter referred to as “Recommendation on Relevant Product
and Service Markets”.

60 See Guidelines on Market Analysis and the Assessment of Significant Market Power under the Community
Regulatory Framework for Electronic Communications Networks and Services, [2002] OJ C165/6, para.
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of the 2002 Regulatory Framework for Electronic Communications do not inevitably require
national regulatory authorities to delineate markets for broadcasting transmission services
regardless of the different modes of transmission61. Furthermore, as the Commission pointed
out in KDG/ish, the markets defined for the particular purpose of ex-ante regulation do not
necessarily prejudice market definitions under Article 81, 82 or the ECMR62.

In Apollo/JP Morgan/Primacom63, the issue of delineating markets for TV transmission
services again appeared on the agenda. In this decision, however, the Commission pondered
over subdividing the market for the operation of TV cable networks in accordance with the
different levels of the cable network in Germany. First of all, the Commission examined
whether there was an overall market for the transmission of TV signals where TV
broadcasters demand the transmission of their signals while cable operators, DTH satellite
operators and operators of digital terrestrial transmission (DTT) networks act as suppliers64. In
this context, the Commission emphasised the fact that TV broadcasters – no matter if they are
public or private, free TV or pay TV broadcasters – all aim to reach a maximum scope of
customers. From a demand side point of view the “different regional networks”65 in Germany
are, therefore, complementary to each other rather than being substitutes. Given that
customers who are connected to a specific network can only be reached through that network,
the Commission – contrary to the views of the parties –, saw reasons to believe that each
network constituted a different relevant market66. Nevertheless, the exact scope of the relevant
market was left open since even the narrowest market definition did not raise competition
concerns.

The Commission maintained there to be a “single delivery market” for broadcasting signals
where NL 3 cable operators supply NL 4 cable operators67. The geographic scope of this
market was confined by the geographic scope of the NL 3 cable operator’s network, in this

                                                                                                                                                        
67, hereafter referred to as “Commission Guidelines on Market Analysis and the Assessment of Significant
Market Power”.

61 This, however, was the reasoning employed by the parties in Commission Decision, Case COMP/M.3271,
KDG/ish, 7 June 2004, para. 13 and Commission Decision, COMP/M.3674, 14 February 2005, Iesy
Repository/ish, para. 16.

62 Cf. Commission Decision, Case COMP/M.3271, KDG/ish, 7 June 2004, para. 15. The issue of markets pre-
defined by sector-specific regulation and the question of how they relate to markets defined under general
EC competition law is dealt with by M. Elspaß, Marktabgrenzung in der Telekommunikation, 2004 (to be
published), Chapter 3. III. 2.

63 See Commission Decision, Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, paras. 11 et
seq.

64 See Commission Decision, Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, para. 10.
65 It is not clear what kind of transmission modes are precisely meant here. Because of the use of the term

“regional networks” the Commission might only refer to cable networks and not include terrestrial as well
as DTH-satellite transmission.

66 Commission Decision, Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, para. 10. In
telecommunications law, the question whether each network constitutes a separate market for mobile voice
termination has been subject to a fierce debate, see Squire&Sanders/WIK, “Market Definitions for
Regulatory Obligations in Communications Markets”, pp. 318 et seq. and J. Haucap, “Wettbewerb und
Regulierung im Mobilfunk aus Sicht der ökonomischen Theorie”, in J. Kruse/J. Haucap (eds.), Mobilfunk
zwischen Wettbewerb und Regulierung, at p. 47 (61 et seq.). The study by Squire&Sanders/WIK can be
downloaded from http://europa.eu.int/information_society/topics/telecoms/regulatory/studies/index_en.htm.

67 Commission Decision, Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, para. 11.
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case the German Land Hesse68. Finally, it was not decided whether the retail market for the
delivery of TV signals to end consumers comprised only of NL 3 and NL 4 operators or did
also include signals via DTH satellite or even DTT69.

2. Distinct Pay TV Markets According to Modes of Transmission

In the past, the Commission’s decisions in the media sector showed diverse appraisals of the
relevant market definitions in the retail distribution of pay TV, in particular with regard to the
different broadcasting modes. In this respect, market definition was and still is to a great
extent influenced by the different modes of transmitting TV signals and their different rates of
diffusion in the Member States. Therefore, one might expect that the latest developments in
the transmission of TV signals via existing alternative (telecommunications networks using
DSL70) or completely new (DTT) infrastructure have had an effect as to how markets in TV
broadcasting are defined. In its recent decisional practice, the Commission saw reasons to
alter its previous market definitions but, in the end, did leave this question open.

a. UGC/Noos

In UGC/Noos71 the Commission had to deal with the French market for retail distribution of
pay TV under the Merger Regulation 1989. In TPS I, an Article 81 EC decision, it had
maintained that there was no justification for distinguishing between pay TV markets on the
basis of their mode of transmission72. Now, almost five years later, the Commission saw
certain elements indicating that there were different pay TV retail markets in France
according to the modes of transmission such as terrestrial, cable, satellite and ADSL.
Focusing on the two main modes of transmission, i.e. cable and satellite, the Commission
mainly elaborated on the characteristics of the services. First of all, there were differences in
the number of channels being distributed with cable offering the largest variety of pay TV
channels73. Moreover, while in France cable operators are obliged to transmit certain must-
carry-channels satellite operators are able to include channels – e.g. in Arab language – not
broadcasted via cable. Besides these differences in the number and characteristics of the
channels supplied cable and satellite pay TV also differ because of the technology used. This
applies to the broadcasting standards (DVB-C, DVB-S) as well as to decoders and encrypting.

                                                
68 Commission Decision, Case COMP/M.3355, 15 June 2004, Apollo/JP Morgan/Primacom, para. 12.
69 In Hesse, DTT services at the time of the decision were still to be launched and are – even now – only

available in Hesse’s three biggest cities. See also Commission Decision, COMP/M.3674, 14 February
2005, Iesy Repository/ISH, para. 27. There, the Commission maintained that the fact that Cable TV
customers might switch to DTT should at least be taken into account in the competitive assessment of the
market.

70 DSL stands for Digital Subscriber Line being a digital broadband technology and infrastructure on the basis
of a telephony copper wire.

71 See Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos. This market was also dealt with
in Commission Decision, Case COMP/M.3609, 4 March 2005, Cinven/France Télécom Câble and NC
Numéricâble, paras. 18 et seq.

72 Commission Decision, 1999/242/EC, TPS I (Case IV/36.237), [1999] OJ L 90/6, para. 30. See also R.
Capito, in: EMR (supra note 8), paras. 1.81 et seq.

73 This is rather astonishing considering the technological differences used by operators to transmit TV signals
via satellite (digital) and cable (mostly analogue) and the capacity constraints faced by the latter. However,
some French satellite operators do not broadcast most of the channels offered by their rivals and vice versa,
see Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos, para. 15. Such a situation might
not arise in Member States where there are fewer or no vertically integrated companies (i.e. companies
operating devices and networks to transmit TV signals while at the same time offering pay TV services).
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In addition, cable operators have the possibility to provide combined offers for TV, radio,
Internet and telephony as well as interactive services, which satellite providers cannot.74 The
last – and maybe most important - difference stems from the fact that few customers in France
may actually choose between cable and satellite. Due to the high costs cable networks are
seldom installed in rural areas while, in urban areas, customers face barriers installing a
satellite dish75.

The Commission, on the other hand, found several facts which militate against a division of
pay TV retail markets according to the different modes of transmission. Firstly, the content
offered by pay TV operators is for the most part similar, irrespective of the transmission
mode.76 With regard to price as a criterion, the costs consumers incur when connecting to
satellite or cable networks pay TV providers seem to be largely similar77. Furthermore,
although pricing structures differ, the final price paid by consumers for pay TV via satellite
and cable is largely similar.78 Analysing the future developments79 of the retail market for pay
TV, the Commission saw indications that the 2002 Regulatory Framework for Electronic
Communications is going to ease the activity for cable pay TV operators. It is also expected
that the Framework will promote the spreading of ADSL as an alternative infrastructure for
pay TV services in urban areas.80 However, since the proposed concentration did not raise
competition concerns whatever market definition was employed, the exact definition of the
relevant markets has been left open. This might explain why the Commission simply assessed
the market by taking into account the price and other characteristics of pay TV instead of
using the SSNIP test81.

b. Telenor/Canal +/Canal Digital – Media Markets and Vertical Restraints

Scandinavian pay TV markets came under scrutiny from the Commission in Telenor/Canal
+/Canal Digital82. However, unlike many other decisions concerning the media sector the
competition issues in Telenor/Canal +/Canal Digital were not dealt with under the Merger

                                                
74 See Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos, para. 16. The Commission,

however, fails to mention the distinct advantages through the use of digital technology by satellite pay TV
such e.g. as Electronic Programme Guides (EPGs) and interactivity as highlighted in Commission Decision,
Case COMP/M.2876, 2 April 2003, Newscorp/Telepiù, para. 36.

75 For these barriers see also infra Chapter 1, para. 1.33 and in particular footnote 121.
76 This is particularly true with regard to the specific content pay TV subscribers are foremost interested in, see

Commission Decision, Case COMP/M.3411, 17 May 2004, UGC/Noos, para. 18.
77 The costs for buying and installing the satellite dish are equalised by the activation costs required for by

cable pay TV retailers.
78 Apparently, the “final price” stands for pay TV subscription fees.
79 The need for taking into account future developments of markets in merger cases is stressed by the

Commission’s Notice on the Definition of Relevant Market for the Purposes of Community Competition Law
[1997] OJ C 372/5, para. 32, hereafter referred to as the “1997 Notice on Market Definition”. See D.G
Goyder (supra note 20), at p. 399. Cf. also CFI, Case T-342/99 Airtours plc/Commission, [2002] ECR II-
2585, paras. 63, 192.

80 Although, DTT services in France were to be launched in 2005 (including a considerable number of pay TV
channels) the Commission did not consider what effect this new broadcasting infrastructure might have on
the definition of the retail pay TV market.

81 The “Small but significant non-transitory increase in price” SSNIP-Test is a tool favoured above all other
instruments of market definition, see 1997 Notice on Market Definition (supra note 79), paras. 38 et seq. See
also R. Capito, in: EMR (supra note 8), paras. 1.13 et seq.

82 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003.
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Regulation but under Article 81 EC. The decision applies Regulation No. 2790/99 on Vertical
Agreements and Concerted Practices83 and the Commission’s Guidelines on Vertical
Restraints84 to the media sector85. Since, in the media sector (e.g. in the broadcasting and
music industry), undertakings are quite often active in both downstream and upstream markets
the decision in Telenor/Canal +/Canal Digital is, therefore, of particular value86. As stated
above87, when looking at market definitions, one always has to bear in mind the legal
background against which markets have been delineated. This is particularly true with regard
to Article 81 EC decisions concerning vertical restraints. Therefore, we will first give a brief
overview of the acquis communautaire concerning vertical restraints.

aa. Excursus - Vertical restraints

In competition law, treatment of vertical restraints receives much attention because of the
need to balance desirable capacity of distribution agreements to open up new markets against
their pernicious tendency to lead to market partitioning and the exclusion of potential new
players on the market88. Vertical agreements are concluded between parties at differing levels
of the production process. They typically impose restraints on the parties as for instance
restricting the supplier from supplying the same or similar goods to other potential acquirers89.
According to Article 2 (1) Regulation No. 2790/99, Article 81 EC – as a rule – does not apply
to all agreements or concerted practices relating to the conditions under which the parties may
purchase, sell or resell certain goods or services (vertical agreements)90. Certain provisions of
Regulation No. 2790/99 then stipulate exceptions to this rule. Article 4 Regulation No.
2790/99, for instance, sets out a ‘black list’ of provisions that will prevent the block
exemption regulation91 from applying to an agreement (so-called hard-core restrictions)92.

                                                
83 Commission Regulation No. 2790/99 of 22 December 1999 on the Application of Article 81(3) of the Treaty

to Categories of Vertical Agreements and Concerted Practices, [1999] OJ L 336/21, hereafter referred to as
Regulation No. 2790/99 on Vertical Agreements and Concerted Practices.

84 Commission Notice, Guidelines on Vertical Restraints, [2000] OJ C 291/1.
85 It should be borne in mind that the decision in Telenor/Canal +/Canal Digital was taken under the old

notification regime of Regulation No. 17/62.
86 Cf. Europe Economics, Market Definition in the Media Sector, paras. 2.1.19 et seq. As recently stressed by

H. Ungerer [(supra note 6), p. 10], in the media sector, exclusivity is a key economic concept. Therefore, the
danger of market foreclosure by dominant buyers or sellers is omnipresent.

87 See supra Chapter 1, paras. 1.02 et seq.
88 See S. Weatherill and P. Beaumont, EU Law, at 839.
89 Other possible forms of vertical agreements restrict the acquirer from acquiring such goods and services

from other suppliers and/or from entering into supply agreements with (certain) potential acquirers. For
more examples see J. Lever and S. Neubauer, “Vertical Restraints, Their Motivation and Justification”
[2000] 1 ECLR 7 (8).

90 Regulation No. 2790/99 unlike its predecessors operates on the basis that everything which is not expressly
prohibited is permitted, see D. G. Goyder (supra note 20) at p. 183. This is the consequence of not having a
‘white list’ of vertical agreements being permitted anymore, s. R. Whish, Competition Law, at p. 750.

91 Despite the inavailability of any exemption under the new system Regulation No. 1/2003 attempts to replace
the old term block exemption regulation with block clearance regulation have not succeeded so far. See also
infra note 100.

92 In addition to the ‘black list’, Article 5 Regulation No. 2790/99 excludes certain obligations from the
coverage of the block exemption regulation, such as non-compete obligations, the duration of which is
indefinite or exceeds five years.
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As regards market definition, Article 3 Regulation No. 2790/99 is of even greater interest. The
provision establishes a market share cap of 30 per cent above which automatic exemption is
unavailable93. It will be remembered that Article 81 EC decisions require the Commission to
define the relevant market(s)94. It goes without saying that with a view to Article 3 Regulation
No. 2790/99 a thorough analysis of the relevant markets becomes even more important where
vertical restraints are concerned. Consequently, the Guidelines on Vertical Restraints dedicate
quite a few paragraphs to the issue of market definition in the context of vertical restraints95.

First of all, it has to be made clear that the general rules for market definition as laid down by
the Notice on the Definition of Relevant Market for the Purposes of Community Competition
Law96 also apply when assessing vertical restraints under Article 81 EC97. In most cases under
Article 3 Regulation No. 2790/99 the market share of the supplier on the relevant product and
geographic market on which he sells to his buyers needs to be determined98. To assess which
products and or/services99 are interchangeable or substitutable, the competition authority100

applying the block exemption regulation will – as usual – have to employ the preferences of
the buyers. This approach is at least adequate where a vertical agreement relates to so-called
intermediate products, i.e. products the buyer incorporates into his own product, which are
usually not recognisable in the final consumer product. However, if the intermediate products
are recognisable in the final product or if the respective agreement relates to the distribution

                                                
93 The introduction of a market share cap has been subject to a fierce debate. It was argued that a market share

test would entail legal uncertainty, in particular because of the inherent difficulty in defining the relevant
market, see D. Schroeder, “The Green Paper on Vertical Restraints: Beware of Market Share Thresholds”,
[1997] ECLR 430 (431). Furthermore, the significance of market shares as the sole criterion for identifying
market power was called into question, see M. Griffiths, “A Glorification of De Minimis – The Regulation
on Vertical Agreements’” [2000] ECLR 241 (245). Then, however, the only alternative to a market share
cap as a single indicator would be to just work with guidelines which would make it possible to use the full
set of market factors for the assessment of vertical agreements. The Commission considered that this would
afford industry a lower level of legal certainty than the use of a block exemption regulation with a market
share threshold, see Commission, Communication on the Application of the Community Competition Rules
to Vertical Restraints – Follow up to the Green Paper on Vertical Restraints, COM(1998) 544, at p. 22.

94 CFI, Case T-86/95, Compagnie Générale Maritime v. Commission, [2002] ECR 1011, para. 64; ECJ, Case
C-99/79 Lancôme and Others [1980] ECR 2511, para. 24; ECJ, Case C-86/82 Hasselblad v. Commission
[1984] ECR 883, paras. 19 et seq. See also Commission, Guidelines on the Application of Article 81 (3) of
the Treaty (supra note 5), para. 27. Of course, as under the ECMR 2004, the Commission does not have to
make a detailed analysis of the markets nor choose between possible alternatives on the assumption that the
narrowest possible market definition will not raise any competition problems.

95 Commission ,Guidelines on Vertical Restraints (supra note 84), paras. 88-99.
96 [1997] OJ C 372/5, hereafter referred to as the “1997 Notice on Market Definition”. See also R. Capito, in:

EMR (supra note 8), paras. 1.08 et seq.
97 Commission, Guidelines on Vertical Restraints (supra note 84), para. 88.
98 However, in the case of exclusive supply obligations (Article 1 lit c) Regulation No. 2790/99) only the

market shares of the buyer need to be examined, see Commission, Guidelines on Vertical Restraints (supra
note 84), para. 89. For the calculation of the market shares see Article 9 Regulation No. 2790/99.

99 Subsequently, the term product or products will be used as an equivalent for the term services as far as there
are no methodological differences between the definition of product or service markets.

100 It should be borne in mind that according to Article 1 (2) Regulation No. 1/2003 (supra note 1)
Article 81 (3) EC (and necessarily also block exemption regulations such as Regulation No. 2790/99) can
now not only be applied by the Commission but also by national competition authorities, see D.G. Goyder
(supra note 20), at pp. 456 et seq; F. Müller, “The New Council Regulation (EC) No. 1/2003 on the
Implementation of the Rules on Competition”, [2004] German Law Journal 721 (726 et seq.).
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of final goods, the buyer must consider the views of his customers101. The competition
authority must take this into account when delineating upstream markets102.

In cases where vertical agreements involve three parties, each operating at a different level of
trade, the market shares of all parties at both levels need to be below the threshold of 30% in
order to benefit from the block exemption regulation103. If, for instance, in an agreement
between a manufacturer, a wholesaler, and a retailer a non-compete obligation is agreed, then
the market share of both the manufacturer and the wholesaler (or association of retailers) must
not exceed 30% in order to benefit from the block exemption regulation. Consequently,
markets at both levels need to be defined.

Vertical restraints falling outside the safe harbour provided for by Regulation No. 2790/99 are
not automatically illegal but will require individual assessment. Vertical restraints in the
media sector may fall outside the scope of Regulation No. 2790/99 not only because the
parties’ market shares are above 30 per cent but also because the primary purpose of the
agreement may be the use of intellectual property rights by the buyer (see Article 2 (3)
Regulation No. 2790/99). According to the Guidelines on Vertical Restraints104, agreements
relating to copyright licensing – such as broadcasting contracts concerning the right to record
and/or the right to broadcast an event – typically fall within this provision.

In case of an individual assessment, additional markets may have to be investigated besides
the relevant market defined for the application of the block exemption regulation. In this
regard, the Guidelines stress that vertical agreements may not only affect the relationship
between supplier and buyer but may also have an impact on downstream markets105.
Therefore, as part of the individual assessment of a vertical agreement the relevant markets at
each level of trade affected by restraints contained in the agreement must be examined.

In this context, the Guidelines on Vertical Restraints distinguish between agreements relating
to intermediate products on the one hand and final products on the other106. With respect to
intermediate products special attention needs to be paid to cases of exclusive supply
agreements only. Here, the downstream market has to be delineated as well since these
agreements will cause appreciable negative effects on competition if the buyer has market
power107 on the downstream market. Where vertical agreements concerning final products are

                                                
101 Cf. Commission, Guidelines on Vertical Restraints (supra note 84), para. 91. For examples where the

Commission used consumer views to delineated wholesale markets see infra Chapter 1, para. 1.41.
102 Usually the views of customers and buyers will be the same just because the buyer needs to adapt his views

to the views of his customers. Nevertheless, it might be possible that customer and buyer views contradict
each other, e.g. where a buyer wants to field a modified product his customers do not like (yet). Although
the Commission has quite frequently defined upstream markets by using the views of customers
downstream, such cases – as far as can be seen – have not come up yet and no approach dealing with this
issue has been developed. At any rate, with regard to the geographic scope of markets, the Commission
reckons the buyer to be a professional buyer and the geographic (upstream) market, therefore, to be wider
than the consumer (downstream) market.

103 Commission, Guidelines on Vertical Restraints (supra note 84), para. 93.
104 Commission, Guidelines on Vertical Restraints (supra note 84), para. 32
105 Commission, Guidelines on Vertical Restraints (supra note 84), para. 96.
106 Commission, Guidelines on Vertical Restraints (supra note 84), para. 96.
107 The term market power refers to the 30 per cent market share cap established by Article 3 Regulation

No. 2790/99 and must not be confounded with the concept of dominance as, for instance, used in
Article 82 EC.
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assessed individually a more comprehensive analysis will be necessary. This is because
vertical restraints relating to final products may cause negative effects no matter the type of
agreement. Such agreements may reduce inter-brand as well as intra-brand competition on the
resale market that is on the market downstream of the buyer.108 Therefore, in such
circumstances the downstream markets should be defined at any rate.

bb. Market(s) for Retail Distribution of Pay TV Services via DTH Satellite, Terrestrial and
Cable

In Telenor/Canal +/Canal Digital, the Commission found the vertical agreement at question
to be outside the scope of Regulation No. 2790/99109. Consequently, the agreement
necessitated an individual assessment. The complex agreements in Telenor/Canal +/Canal
Digital inter alia concerned exclusive supply and distribution (of pay TV premium content
channels), the exchange of information on and the joint-acquisition of sports and movies
licences and non-compete obligations in relation to the distribution of PPV/NVOD-
channels110. The Commission engaged in an in-depth investigation of all relevant markets
possibly affected by the agreements starting with the markets for DTH satellite, terrestrial and
cable retail distribution of pay TV services111.

In Nordic Satellite Distribution, the Commission had considered that, in the Nordic region,
DTH satellite distribution of pay TV constituted a market distinct from the operation of pay
TV via cable networks112. In its more recent decision Telia/Telenor113, the Commission gave
several reasons why pay TV via cable and pay TV via satellite might be substitutes but, in the
end, left open the precise definition of the market. In Telenor/Canal +/Canal Digital, the
Commission also found strong evidence of a single pay TV market including both types of
transmission.

First of all, availability of cable TV in the Nordic region had averagely increased to above
50 % of all households114. Furthermore, two pay TV channel providers in the Nordic region
offered their services in similar packages at roughly the same price to customers of both cable
TV and DTH networks. With enhanced functionality and decreasing prices of equipment the
Commission also saw the lock-in effect – being the main reason for distinct cable and DTH

                                                
108 Exclusive distribution, for example, may not only lead to foreclosure effects on the market between the

supplier and the buyer, but may above all lead to less intra-brand competition in the resale territories of the
distributors. For further examples see Commission, Guidelines on Vertical Restraints (supra note 84),
para. 96 (ii).

109 The agreement was caught by Article 2 (3) as well as by Article 3 Regulation No. 2790/99, see Commission
Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital, para. 196.

110 For an overview of all relevant clauses of the agreement see Commission Decision, Case COMP/C.2.-
38.287, 29 December 2003, Telenor/Canal +/Canal Digital, paras. 10 et seq.

111 It should be noted that the Commission did not include so-called mini-pay TV channels, such as thematic
and general interest channels, provided by multichannel TV platforms in the notion of pay TV in the narrow
sense. Pay TV in this sense consists of pay TV channels compounded of key quality content (usually
recently released movies and (live) coverage of top sport events) that creates a particular appeal to the vast
majority of viewers, see Commission Decision, Case COMP/C.2.-38.287, 29 December 2003,
Telenor/Canal +/Canal Digital, para. 26.

112 See Commission Decision, 96/177/EC (Case IV/M.490), [1995] OJ L53/20, paras. 58 et seq.
113 Commission Decision, 2001/98/EC, Telia/Telenor (Case IV/M.1439), [2001] OJ L 40/1, paras. 269 et seq.
114 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 42.
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markets in Nordic Satellite Distribution115 – significantly reduced116. Using the SSNIP test the
Commission assumed from these facts that end-consumers would be increasingly willing to
switch from one pay TV transmission mode to the other and/or pay TV operator to the other
in the case of a small but significant and non-transitory increase in relative prices for retail
pay TV services offered by operators and/or premium channel suppliers117.

However, the Commission’s market investigation had shown that there was no significant
migration of customers from one pay TV transmission mode to the other. On the other hand,
because of the similarities between prices and quality of pay TV services via cable and DTH
and the fact that DTH operators did not charge higher prices in non-cabled areas, it was
thought that cable pay TV constitutes a competitive restraint on DTH pay TV118. This
conclusion could also be drawn from the non-compete clauses covering pay TV channel
distribution via cable included in the parties agreement.119 From a supply side point of view
DTH satellite distribution of pay TV channels to households and/or housing associations
connected to CATV network seemed to be possible so that DTH operators could, for instance,
start distributing pay TV services to medium-sized cable networks.120 In this context, the
Commission expects Community measures aiming at national and regional rules governing
restrictions on the installation of satellite dishes to take effect sooner or later121. Finally, the
Commission took also into account the future development of the distribution of pay TV retail
services in particular vis-à-vis the launch of DTT. Although pay TV services using this
transmission mode are expected in the long term to match today’s pay TV services via cable
and DTH, the state of DTT is very much an embryonic one at the moment122. The

                                                
115 See Commission Decision, 96/177/EC (Case IV/M.490), [1995] OJ L53/20, para. 63.
116 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 44. In fact, some operators in the Nordic region provide decoders required for receiving pay TV to
subscribers at low cost in combination with a premium subscription.

117 As already observed in the prequel to this study the Commission does not use the test as a sole criterion to
define markets but rather as a complementary tool to support the market definitions found by assessing
demand side and supply side substitutability, see R. Capito, in: EMR (supra note 8), para. 1.232.

118 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 45.

119 The fact that the competition authority may derive from the agreement certain conclusions as to the
competition relations of the parties and deploy them in the market definition process is another particularity
of proceedings under Article 81 EC.

120 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 47.

121 The Commission has emphasised that national rules regulating the sale, installation and use of satellite
dishes in the Member States – as long as there is a cross-border-element – have to meet the requirements of
Articles 28 and 49 EC, see Commission, Communication on the Application of the General Principles of
Free Movement of Goods and Services – Articles 28 and 49 EC – Concerning the Use of Satellite Dishes,
COM(2001) 351 final; see also ECJ, Case C-17/00, De Coster v. Collège des Bourgmestre, [2001] ECR I-
9445, paras 24 et seq. However, the restrictions of private persons with regard to the installation of satellite
equipment will be hard to tackle. In the Nordic region, many landlords, building owners and private housing
associations have entered into (pay-)TV delivery agreements with cable-TV operators maintaining such
prohibitions. Whether Articles 28 and 49 EC, however, also apply directly to agreements between private
persons is subject to debate. It can rather be argued that the Member States infringe Article 10 EC in
conjunction with Articles 28 and 49 EC where they fail to take action against such restrictions, see. D. Dörr,
Das Recht auf eine Satellitenempfangsanlage unter Berücksichtigung der EU-Mitteilung zum freien
Dienstleistungs- und Warenverkehr, [2002] Wohnungswirtschaft und Mietrecht 347 (349).

122 In the Nordic region, DTT has not reached the required service breadth, quality and potential yet to be
capable of seriously challenging other TV transmission modes, see Commission Decision, Case
COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital, para. 49.

 1.33



19

Commission, in the end, did not decide whether the market for retail pay TV services was still
separated according to the means of transmission. Nevertheless, the analysis in Telenor/Canal
+/Canal Digital constitutes a model market definition process by using all instruments of
market definition such as demand and supply side aspects as well as the SSNIP test while also
taking into account the future developments of the services concerned.

3. Distinct Retail Markets for PPV and NVOD Services

In addition to the usual pay TV services consisting of basic tier123 and premium (film, sport
and special interest) channels, pay TV providers offer so-called pay-per-view (PPV) or near-
video-on-demand124 (NVOD) services. In Universal Studio Networks/De Facto 829
(Ntl)/Studio Channel Limited, the results of the Commission’s market investigation pointed
towards there being separate markets for the provision of PPV services125. Since these services
were not yet well-developed then, the Commission did not further elaborate on the respective
market definition.

Four years later, the Commission again had to rule upon the issue in Telenor/Canal +/Canal
Digital126. Here, the Commission had to deal with two conflicting supply side views. It called
into question the argument put forward by the parties that PPV/NVOD still constitute services
linked and complementary to the provision of premium pay-TV channels. In fact, pay TV
providers in the Nordic region had started offering PPV/NVOD to basic-tier subscribers. This
seemed, at least in the opinion of Commission, to disprove the presumption that – for
technical and economical reasons – PPV/NVOD can only be offered in a bundle with
premium pay TV channels127.

According to the Commission, there are several differences between PPV/NVOD and other
pay TV channel services speaking in favour of a separate market in respect of the former.
Whereas PPV channels contain recently released films immediately after the expiry of the
physical video distribution window (usually a period up to six months), pay-TV premium
channels generally show these films only following the completion of the PPV window
(usually a three months period)128. Furthermore, consumers using PPV may choose from a
certain number of films without – at least to a certain extent – being submitted to the
programming constraints and schedule of premium pay TV channels. Finally, the Commission

                                                
123 The basic tier package usually contains channels of “secondary” appeal to consumers and is distributed by

multichannel TV platforms through lower priced basic bundles. For example, in the UK, Sky TV offers in a
“value pack” inter alia the four major UK free TV channels (BBC 1+2, ITV, Channel 4), a number of news
and special interest channels.

124 With NVOD subscribers wanting to watch a film are batched up for the next start time. NVOD can be seen
as a pre-stage of video-on-demand (VOD) services which leave it at the complete discretion of the end-
consumer to watch a given film at a given point in time.

125 See Commission Decision, Case IV/M.2211, 20 December 2000, Universal Studio Networks/De Facto 829
(Ntl)/Studio Channel Limited, para. 17. The issue was also discussed in MSG Media services. At that time,
however, the characteristics of PPV and NVOD did not significantly differ from the basic-tier pay TV
channels, see Commission Decision, 94/922/EC, MSG Media Service, [1994] OJ L 364/1, para. 38.

126 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
paras. 51 et seq. See also Commission Decision, Case COMP/M.3542, 10 November 2004, Sony
Pictures/Walt Disney/ODG/Movieco, para. 10.

127 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 54.

128 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 55.
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used the SSNIP test. It stated that the inherently different pricing modalities for subscribing to
pay TV channels (monthly lump sum) as opposed to those for using PPV services (charge on
per-view basis), rendered it rather unlikely that end-consumers switch from one service to the
other in the case of a hypothetical small but significant and permanent increase of relative
prices129. Therefore, the Commission qualified retail PPV/NVOD services emerging a market
separate from the market for pay TV channel services. However, since it would not have
changed the outcome of the competition assessment the Commission did not adopt such a
market definition130. Again the price and the characteristics of the product were at the focal
point of the market assessment from the demand side. However, conflicting supply side views
forced the Commission to also pay more attention than usual to the supply side.

4. Market for the Wholesale Supply of Pay TV Premium Content Channels and
PPV/NVOD Film Channels

Wholesale markets upstream of the retail market for pay TV services have also featured quite
often in the decisional practice of the Commission. The wholesale market for the supply of
pay TV premium content channels and PPV/NVOD film channels has been dealt with by the
Commission inter alia in British Interactive Broadcasting131 and, lately, in
Newscorp/Telepiù132. There, the Commission defined a wholesale market for the supply of film
and sport channels for pay TV without deciding whether the market was further segmented
according to the different types of channels. Demand on the retail market was assessed to
delineate the wholesale market since, in the Commission’s view, pay TV operators’ demand
for particular channels reflected the demand of their subscribers133. It reasoned that the price
and the characteristics of pay TV channels composed of recently released films and live
exclusive coverage of attractive sports events differ significantly from those of basic channels.
Film and sport channels attract higher viewing figures and the subscription to such channels is
far more expensive. While thematic or general interest pay TV channels are supplied to
customers as part of a package, film and sports channels are charged on an individual basis.
At the same time the market for the supply of film and sport channels for pay TV was thought
to be separate from other content acquisition markets, such as those for buying single events
or contents for the purpose of assembling TV packages134.

                                                
129 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 55.
130 It also did not see the need for delineating further submarkets according to the modes of transmission of

broadcasting signals, see Commission Decision, Case COMP/C.2.-38.287, 29 December 2003,
Telenor/Canal +/Canal Digital, para. 55.

131 Commission Decision, 1999/2935, British Interactive Broadcasting/Open (Case IV/36.539), [1999] OJ
L 312/1, para. 29.

132 Commission Decision, Case COMP/M.2876, 2 April 2003, Newscorp/Telepiù, para. 74. See also;
Commission Decision, Case COMP/JV.30, 3 February 2000, BVI Television (Europe) Inc/SPE Euromovies
Investments Inc/Europe Movieco Partners, para. 15; Commission Decision, Case IV/M.1327, 3
December 1998, NC/Canal+/CDPQ/Bank America, para. 15. See also R. Capito, in: EMR (supra note 8),
paras. 1.118 et seq.

133 Commission Decision, 1999/2935, British Interactive Broadcasting/Open (Case IV/36.539), [1999] OJ L
312/1, para. 28. This approach is in line with the Commission’s approach to market definition in supply
chains, see supra Chapter 1, para 1.25. One will either regard premium pay TV channels to be intermediate
products recognisable in the final product (premium channel package) or as a final product. According to
the Guidelines on Vertical Restraints (supra note 84), para. 91, in such cases the views of the consumer
have to be taken into account at any rate.

134 See Commission Decision, Case COMP/M.2876, 2 April 2003, Newscorp/Telepiù, para. 74; Commission
Decision, 2001/98/EC, Telia/Telenor (Case IV/M.1439), [2001] OJ L 40/1, paras. 277 et seq.
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In Telenor/Canal +/Canal Digital, the Commission largely confirmed the findings of its
previous decisions but again left open the precise scope of the relevant market135. The
Commission, here, rather referred to the views of the buyers than those of end-consumers to
determine the demand side views of the market for pay TV channels136. It held that
distributors regarded pay TV premium content channels as a “must-have” content input that
they needed to offer to their subscribers. Also from their perspective, these channels have the
highest ratings and constitute essential drivers for attracting customers and enhancing
subscriber loyalty to their platform137.

The trading relationships at question concerned the selling of pay TV channels to
multichannel TV platforms such as DTH and cable TV distributors138. However, with regard
to the Nordic region there existed some particularities. The great majority of contractual
relationships between the pay TV providers and cable TV distributors were based on so-called
commission agency agreements139. According to these agreements, cable TV distributors
legally acted on behalf of the pay TV supplier and received a flat commission being normally
a given rate of the subscription fees in return for their service140. Nevertheless, these
distributors were not to be regarded as being merely carriers of pay TV services. Instead, they
acted as broadcasters in their own right who sought to recoup market-specific investment141 to
create an attractive pay TV offering for their subscribers142. Therefore, the particularities of
trading relationships in the Nordic region did not influence the way of delineating the relevant
market.

Lastly, it seems noteworthy that the Commission – as in KDG/ish143 – commented on the
influence of market definitions defined under the sector-specific rules of the 2002 Regulatory
Framework for Electronic Communications on market definitions in general competition law.
Overlaps between media market definitions in general competition law and the 2002
Regulatory Framework for Electronic Communications exist in particular with regard to

                                                
135 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 68. See also Commission Decision, Case COMP/M.3542, 10 November 2004, Sony Pictures/Walt
Disney/ODG/Movieco, para. 10.

136 It was maintained, however, that the distinct demand of the distribution platforms for pay TV premium
content channels ultimately reflected the preferences of their subscribers, see Commission Decision, Case
COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital, para. 66.

137 Cf. N. Nikolinakos (supra note 6), p. 13. On the role of premium content for the success of new media and
3G services see also M. Monti, “Access to Content and the Development of Competition in the New Media
Market – the Commission’s approach”, Speech (No.04-353) given at the Workshop on Access to Quality
Audio-Visual Contents and Development of New Media, Brussels 8 July 2004, p. 1 (4).

138 The market did, therefore, not include the acquiring of such channels by pay TV operators themselves
from, for instance, Hollywood studios.

139 Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 64

140 Other distributors acquired licences from pay TV suppliers instead of acting as commission agents.
141 This included heavy investment into the provision of a technical infrastructure and the related services

enabling CATV operators to control the end-consumer relationship in respect of pay TV subscriptions.
142 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 65.
143 Cf. Commission Decision, Case COMP/M.3271, KDG/ish, 7 June 2004, para. 15. See also supra Chapter 1,

para 1.17.
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Market No. 18 of the Commission’s Recommendation on Relevant Product and Service
Markets, the wholesale market for broadcasting transmission services to deliver broadcasting
content to end users144. However, it will be recalled that the 2002 Regulatory Framework for
Electronic Communications is based on the principle of separating the regulation of
transmission from the regulation of content145. Therefore, since the market for the supply of
pay TV premium content channels and PPV/NVOD film channels relates to content, the
market definition in Telenor/Canal +/Canal Digital was not prejudiced by the markets
defined by the 2002 Regulatory Framework for Electronic Communications146.

5. Wholesale Markets for Supply of Premium Film and Sport Rights and Other Audio-
Visual Content for TV Programming

The market for audio visual content for TV programming is a market upstream of the market
for pay TV premium content channels and PPV/NVOD film channels. As already mentioned,
a particularity of defining wholesale markets is the fact that retail-demand can be used to
define the corresponding upstream wholesale markets147. The wholesale markets for supply of
premium film and sport rights and other audio-visual content for TV programming do not
make an exception to this rule. In the past, the Commission has defined further submarkets to
this wholesale market. With regard of content for pay TV programming the Commission
mainly distinguished between markets for sport broadcasting rights148 on the one hand and
premium film rights on the other149. In Telenor/Canal +/Canal Digital, the Commission found
these market definitions also held true with regard to the Nordic region150.

6. Markets for ‘Broadcasting’ Football Events via New Media (Mobile Handsets and
Internet)

In UEFA Champions League, the Commission found an emerging market for ‘broadcasting’
of football events via mobile handsets and the Internet at wholesale (acquisition of rights) and

                                                
144 See also supra Chapter 1, para 1.16.
145 See M. Brodey, “Telecommunications: Towards a New E.U. Regulatory Framework for Electronic

Communications”, [2000] CTLR 180 (181); R. Capito, in: EMR (supra note 8), paras. 1.191.
146 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,

para. 62.
147 This has been practised, for instance, in relation to the upstream market for access to digital interactive

services platforms and the wholesale market for the acquisition of sports broadcasting rights, see R. Capito,
in: EMR (supra note 8), paras. 1.92 and 1.105. One must not forget, however, that – vice versa –
agreements relating to wholesale markets for content carry great significance for downstream market
structures, see E.D. Sage (supra note 17), p. 476.

148 In Case COMP/C.2/38.173 and 38.45, FA Premier League, the Commission also delineated a market “for
the acquisition of media rights of football”, see Notice published pursuant to Article 19(3) of Council
Regulation No. 17 concerning case COMP/C.2/38.173 and 38.453 – joint selling of the media rights of the
FA Premier League on an exclusive basis, [2004] OJ C115/3, para. 6. However, with regard to the depth of
the market definition process an Article 19 (3) Reg. No. 17 notice may not be compared to a fully-fledged
competition assessment under Article 81 (3) EC or e.g. Article 8 ECMR 2004.

149 More specific markets have been considered by the Commission following a step-by-step approach
although, in many cases, the exact definition of the relevant markets has been left open. For an overview on
the extensive decisional practice dealing with these markets see R. Capito, in: EMR (supra note 8),
paras. 1.99 et seq.

150 See Commission Decision, Case COMP/C.2.-38.287, 29 December 2003, Telenor/Canal +/Canal Digital,
para. 73.
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retail (provisions of services) level151. At the time of the decision theses services were,
however, very much in an embryonic state. More than one year later, the Commission
confirmed these market definitions in Deutsche Fußball Liga152 without giving any hints as to
whether the markets were past the stage of emerging.

Update TV broadcasting definitions

On the whole, the Commission has confirmed the TV broadcasting markets defined in its
previous decisions. With regard to retail pay TV markets the Commission’s decisional
practice continued to make allowance for the differing circumstances in the Member States, in
particular with regard to the transmission of TV signals. While it saw certain indications for
the French retail pay TV market to be segmented into submarkets according to different
modes of transmission (Cable and DTH), the Commission found strong evidence for the
opposite to be true when it came to the Nordic region.

The Commission, in taking a closer look at the specific German market for the transmission
of TV signals not only defined a market for the operation of cable TV but also a single
delivery market where network level 3 operators deliver TV signals to network level 4
operators.

The vertical agreements in Telenor/Canal +/Canal Digital required the Commission to
delineate all upstream and downstream markets involved in the programming and distributing
of pay TV and apply the relatively new Guidelines on Vertical restraints. Downstream retail
markets for pay TV services and retail markets for PPV/NVOD services emerging there from
were defined. The upstream markets ranged from markets for the wholesale supply of pay TV
channels (premium and PPV/NVOD) to the wholesale market for supply of audio-visual
content for TV programming (Premium film, sport rights etc.). It was also maintained that
varying trading relationships (such as differences in business models) concerning the same
product do not necessarily affect the market definition process.

Finally, the Commission has repeatedly held that market definitions employed under the 2002
Regulatory Framework for Electronic Communications will not inevitably prejudice market
definitions under general competition law.

                                                
151 See Commission Decision, 2003/778/EC, Joint selling of the commercial rights of the UEFA Champions

League (COMP/C.2-37.398), [2003] OJ L201/25, para. 82.
152 Commission Decision, Case COMP/C-2.37214, 19 January 2005, Joint selling of the media rights to the

German Bundesliga, para. 18. Unlike in UEFA Champions League, the Commission now also included
services via second generation handsets (2G) in the market for offering football events via mobile handsets.
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II. Music Industry

In the past, the Commission has defined several markets in relation to the music sector
basically following the different economic activities surrounding music such as music
recording and distribution, music publishing and music retailing. Theses market definitions
have been confirmed by the Commission’s decision in Sony/BMG153. In this Article 8 (2)
ECMR decision, the two companies Sony and Bertelsmann sought – and got approval – to
merge their global recorded music business.

1. Recording and Distribution of Music

In Seagram/Polygram and Bertelsmann/Zomba, the Commission started out from there being
a market for recording and distributing music154. The major dividing line with regard to the
characteristics of music was drawn between classical and pop music although no such market
definitions have been explicitly used in any decision of the Commission155. In Sony/BMG156,
the Commission as in its earlier decisions discussed whether the music market was further
subdivided according to the different genres or characteristics of music and also whether there
was a distinct product market for compilations.

The Commission’s market investigation brought up results hinting that this indeed could be
the case. End consumers make purchasing decisions based on a number of criteria such as
type of music (genre), individual artist or single versus album157. While, however, the demand
side showed signs of greater diversification the supply side seemed to support a broader
market since record companies may sign artists and sell records across a range of different
genres158. However, in Sony/BMG the Commission found that no dominant position was
created or strengthened no matter what market definition was used and, therefore, left open
the question whether the market for recording and distributing music was further segmented.

2. Music Publishing

Upstream of the market for the recording and distribution of music the Commission defined a
market for music publishing159. Music publishing consists mainly of the acquisition by

                                                
153 Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG.
154 See Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, IV A. 1.a; Case

COMP/M.2883, 2 September 2002, Bertelsmann/Zomba, para. 9. For a more detailed analysis of the
Commission’s decisional practice in this respect, see R. Capito, in: EMR (supra note 8), paras. 1.131 et seq.

155 See e.g. Commission Decision, Case COMP/M.2883, 2 September 2002, Bertelsmann/Zomba, para. 10.
156 See Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para 12.
157 The parties, on the other hand, argued that there are no accepted industry standards of genres, and that

musical tastes are developing constantly, resulting in changing preferences for genres, see Commission
Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para 9.

158 It should be recalled that the Commission usually takes into consideration the constraints posed by supply
side substitutability whenever these effects “are equivalent to those of demand substitution in terms of
effectiveness and immediacy”, see 1997 Notice on Market Definition (supra note 79), para. 20. See also
R. Capito, in: EMR (supra note 8), para. 1.32 and footnote 100.

159 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, IV A. 1.b; Commission
Decision, Case COMP/M.2883, 2 September 2002, Bertelsmann/Zomba, para. 12. See also the
Commission’s press release IP/00/617 of 14 June 2000 relating to the opening of full investigation into the
proposed Time Warner/EMI merger.
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publishers of rights to musical works and their subsequent exploitation upon remuneration,
mostly in the form of a commission charged by the publisher to the author on the revenues
generated by the commercial exploitation of musical works160. In Seagram/Polygram and in
Bertelsmann/Zomba, the Commission did not decide whether the market consisted of a
number of submarkets with respect to the different categories of rights used in the commercial
exploitation of musical works. These rights were mechanical rights161, performance rights162,
synchronisation rights163 and printing rights (licensing the production of sheet music).

In Sony/BMG, the Commission again saw indications for the existence of separate product
markets for music publishing according to the exploitation of these different categories of
rights164. This was suggested by demand side considerations as well as the views of the supply
side. On the demand side the different types of rights presented different characteristics and
related to different customer needs. The licensing of one type of right could not be a substitute
for the licensing of another. On the supply side the existence of different exploitation systems,
the application of dissimilar licensing rates, and considerable differences in the commercial
and financial importance of the different rights for the publisher spoke in favour of a further
segmentation of the market. In the end, the precise scope of the markets for music publishing
was, however, left open165.

3. Online Music Markets

a. Retail Market for Online Distribution of Music

The market for online music is a rather new market. In Vivendi/Canal+/Seagram166 and
AOL/Time Warner167, the Commission had already defined an emerging (retail) market for
online music delivery. This market was thought to be separate from the retail market for
physical recorded music (such as CDs) because of the different ways to access online music
and its completely different form of distribution. The Commission also distinguished different
forms of online music delivery, downloading and streaming, but did not decide whether this
different forms corresponded to different product markets168. In Sony/BMG, these market
definitions were upheld169.

                                                
160 Commission Decision, Case COMP/M.2883, 2 September 2002, Bertelsmann/Zomba, para. 12.
161 Here, the publisher gives a license to a record company for the reproduction of copyrighted music by

mechanical means such as CDs and tapes.
162 Here, the publisher licenses the performance of copyrighted music to commercial users of music such as

radio, television stations and night-clubs.
163 Here, the publisher licenses the recording of a composition as a part of the soundtrack of a film or

advertisement.
164 See Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para. 12.
165 The geographic scope of the market(s) was national, mainly because record distribution was organised

nationally and because of the differences in price and consumer preferences in the different Member States,
see Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para. 15.

166 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, para. 29
167 See Commission Decision, 2001/718/EC, AOL/Time Warner (Case COMP/M.1845), [2001] OJ L 268/28,

para. 26.
168 See Commission Decision, 2001/718/EC, AOL/Time Warner (Case COMP/M.1845), [2001] OJ L 268/28,

paras. 18 et seq. See also R. Capito, in: EMR (supra note 8), paras. 1.136 et seq.
169 See Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para 24. The distinction

between online music and physical recorded music was also based on the different characteristics of
demand: while online demand focuses on single tracks the large majority of CD sales are albums, see
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Examining the geographic boundaries of the market the Commission came to the conclusion
that it was national in scope. This is rather surprising since few years ago the emerging market
for online distribution of music had been expected to expand beyond this and be at least
Community wide if not global “because of the possibilities offered by digital technology”170.
However, due to the national scope of licences for online music distribution171 such services
were only offered on a national basis. Even providers who obtained licences for several
Member States used different websites for their activities in the different Member States172.
This was basically down to the conditions of licences for online music since they oblige the
holder to warrant that their customers are residents of a specific country173.

b. Wholesale Market for Licences for Online Music

With the success of online music in the past few years174 and its excellent growth prospects175,
the Commission took a closer look at this form of music distribution in Sony/BMG. After
having said that there is a distinct retail market for online music it turned to the wholesale
aspects of online music selling. The Commission’s market investigation confirmed that there
was an emerging wholesale market for the granting of licences for online music by the record
companies to the providers of online music services176. An online music service needs to
obtain licences of the record labels to offer music online. Depending on whether music is
offered for downloading or streaming, different rights need to be obtained by the music
store177. For streaming, the provider of the online music service only needs the right for the
communication to the public, whereas for downloading of online music the provider needs, in

                                                                                                                                                        
P. Eberl, “Following an In-Depth Investigation the Commission Approved the Creation of the Sony/BMG
Music Recording Joint Venture on 19 July 2004”, [2004] 3 Competition Policy Newsletter 7 (8).

170 See Commission Decision, 2001/718/EC, AOL/Time Warner (Case COMP/M.1845), [2001] OJ L 268/28,
para. 27.

171 See infra Chapter 1, para. 1.50.
172 Music service providers sometimes even charge customers different prices in the different Member States.

For instance, in the UK, the iTunes Music Store charges customers ¼������WR�GRZQORDG�D�VLQJOH�WUDFN��7KH
same song costs ¼� ����� ZKHQ� LW¶V� GRZQORDGHG� IURP� $SSOH
V� RWKHU� (XURSHDQ� PXVLF� :HE� VLWHV�� 7KH
Commission is currently investigating whether this pricing policy infringes EC competition law.

173 Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para. 35. According to the
agreements, the online music service provider is further prohibited from promoting its platform abroad or in
foreign languages.

174 The cutting edge online music service seems to be run by Apple (iTunes) with 70 million tracks sold from
April 2003 to April 2004 in the US, and 800,000 tracks sold during the first week of its operation in France,
Germany and the United Kingdom in June 2004.

175 It is expected that online music will represent 30% of the total music market in 2008, see Commission
Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para. 16.

176 The Commission made it clear that the market does not embrace the buying of licences which online
providers also need to obtain from the holders of the publishing rights, i.e. from authors and composers
and/or their publishers, see Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para.
19. These activities, instead, belong to the ‘normal’ market(s) for publishing rights (Usually online music
stores need licences for both mechanical rights and performance rights relating to the musical works).

177 It will be remembered that the main difference between downloading and streaming is that downloading
allows the downloaded music to be permanently stored on the users computer, transferred to other devices
(in particular portable music players) and burnt on CDs whereas in case of streaming the audio file is only
temporarily transferred to the users computer, see Commission Decision, Case COMP/M.3333, 19 July
2004, Sony/BMG, para. 19.
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addition, the right to copy the sound recordings concerned178. Despite theses differences the
Commission left open whether the wholesale market for licences for online music is further
subdivided into streaming and downloading licences since the final assessment of the case
was the same. Because licences were granted on a national basis only, the geographic scope of
the market for licences for online music was national.

Update Music Market Definitions

The Commission, therefore, by and large confirmed the market definitions used in its previous
decisions with regard to the music industry. Contrary to earlier expectations the geographic
scope of the retail market for online music distribution was found to be national. In addition,
the Commission for the first time defined an emerging wholesale market for the granting of
licences for online music by the record companies to the providers of online services.

                                                
178 Depending on the applicable intellectual property legislation, sound recordings are protected either as

copyrights of the record companies themselves or as neighbouring rights of the performing artists (singers
etc.) who regularly assign them to their record companies under the terms of their recording agreements,
see Commission Decision, Case COMP/M.3333, 19 July 2004, Sony/BMG, para. 25.
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III. Print Media Sector

So far the print media markets have not come to play a significant role in EC competition law
and only a limited number of Commission decisions existed in this respect179. That, however,
changed with the proposed acquisition of certain assets of the French Company Vivendi
Universal Publishing by Lagardère180. In its Article 8 (2) ECMR 1989-decision, the
Commission carried out a meticulous analysis of the book sector. Moreover, the Commission
also dealt with print media markets in GIMD/Socpresse181. Vertically, markets in the print
media sector are basically segregated into publishing, (wholesale) distribution and marketing,
and retail sales of publications. Horizontally, one can broadly distinguish between books,
written press and other publication markets182.

1. Book Markets

The Commission, in Lagardère/Natexis/VUP183, drew a detailed picture of the complex
landscape of book markets. Books follow a circuit from author to reader, the so-called “book
chain” with different players involved at different stages: the publisher, the distributor, the
marketer, the wholesaler and the dealer184. The Commission identified quite a number of
product markets along this chain such as markets for publishing rights, markets for marketing
and distribution services, and markets for sales of books at wholesale and retail level.
However, because of the great level of detail of the decision and due to the fact that some of
the Commission’s findings seem to be confined to the particularities of the French book
markets we will merely give an overview of the market definitions adopted and the
Commission’s reasoning.

a. Market for Book Rights – Markets for Book Publishing Rights

First of all, the Commission defined a main “market for rights”. Saying that there were
several categories of rights, which are vital resources for publishers it assumed there was a
submarket for reproduction rights for images and maps (illustrations in the form of drawings,

                                                
179 See e.g. Commission Decision, Case IV/M.1377, 15 February 1999, Bertelsmann/Wissenschaftsverlag

Springer; Commission Decision, Case IV/M.1275, 24 July 1998, Havas/Bertelsmann/Doyma; Commission
Decision, Case COMP/JV.39, 28 February 2000, Bertelsmann/Planeta/NEB; Commission Decision, Case
IV/M.1455, 20 April 1999, Gruner + Jahr/Financial Times; Commission Decision, Case IV/M.1401, 1
February 1999, Recoletos/Unidesa. See also M. Martinek, “The Fixed Book Price - An Unresoluted
European Antitrust Issue”, Internationale Gemeinschaft und Menschenrechte (ed.), Festschrift für Georg
Ress zum 70. Geburtstag, 2005, pp. 623 et seq.

180 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP. The French
authorities had asked for referral of the case according to Article 9 ECMR 1989 but the request was
rejected, see Commission Press Release of 23 July 2003, IP/03/1078.

181 Commission Decision, Case COMP/M.3420, 16 June 2004, GIMD/Socpresse. See also Commission
Decision, Case COMP/M.3197, 29 July 2003, Candover/Cinven/BertelsmannSpringer.

182 See R. Capito, in: EMR (supra note 8), para. 1.142.
183 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 65.
184 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 19 which

contains an graphic flow-chart of the book chain.
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photographic images)185. This market was distinct from the market for book publishing rights
initially acquired from authors. However, the precise definition of the market for reproduction
rights for images and maps was left open.

On the other hand, the Commission delineated a market where publishers acquire publishing
rights from authors or other publishers186. Usually publishers obtain publishing rights by
contracts with authors which assign to them the right to manufacture or have manufactured
copies of the work for the first time. In return, the publisher bears the responsibility for
publishing, marketing and distributing the work187. The parties had taken the view that there
was no ‘market’ for publishing rights in the strict economic sense. They argued that the
relationship between authors and publishers was not based on traditional market mechanisms
but rather on trust, mutual understanding and collaboration188. The Commission, on the other
hand found certain aspects which justified to treat this relationship as a market. ‘Successful’
authors – forming one group of suppliers of publishing rights189 – also take into account
economic reasons when choosing a publisher such as the amount of compensation paid for the
rights, the exposure to media and marketing as well as distribution capabilities towards a large
number of retailers190.

aa. Markets for French and for Foreign-Language Publishing Rights (“Primary Markets”)

The Commission subdivided the market for publishing rights according to the language of the
original work. It held the market for publishing rights for a work in French to be separate
from the market for publishing rights for a work in a foreign language191. By and large, the
distinction was based on the different persons assigning the rights (authors or original
publishers), the nature, the scope (publishing rights in all languages or publishing rights in
French) and the duration of the rights (the term of intellectual property protection or a
duration of between five and ten years) and the amount of advances paid.

                                                
185 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 66 et seq.
186 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 69 et

seq. Publishing rights in reality concern only individual works for which publishing houses compete with
one another. It rarely happens that rights are acquired for collective works where publisher define the
characteristics of the work and call on a number of editors, illustrators or photographers to contribute to its
execution. For collective works a payment is made for work done in the traditional sense of the term. In the
rare cases where the payment is proportional to sales, it is calculated pro rata according to the place which
the author’s contribution occupies in the work, and is, therefore, limited.

187 These contracts between authors and publishers also lay down the exact scope of the rights transferred and
the amount of the author’s remuneration.

188 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 71 et
seq. See also C. Boeshertz/ T. Kleiner/G. Nouet/ L Petit/ U. von Koppenfels/V. Rabassa,
Lagardère/Natexis/ VUP: Big Deal in a Small World, [2004] 1 Competition Policy Newsletter 6 (9).

189 The situation is different with unknown authors. Here, publishing houses do not necessarily compete with
each other for first works by unknown authors, as their attitude tends to be that they are prospecting for new
authors whose rights can be acquired cheaply.

190 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 76 et
seq. It becomes not 100% clear from the decision who forms the demand and who is the supply side in
publishing rights markets. Similar to film rights one would expect publishers to form the demand side.
However, unlike broadcasters, publishers do not only offer remuneration for the rights but also certain
services (distribution, marketing etc). One could, therefore, argue that authors are on the demand side.
Indeed, the Commission referred to the author’s views when defining markets for publishing rights of
books.

191 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 88.
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The market for publishing rights for works in French was further subdivided according to the
categories of books in question. The Commission distinguished between general literature
titles, children’s books, strip cartoon albums and academic and professional works192. It
maintained that the authors in the different categories were not the same and there were large
differences in the average advance given to authors. Furthermore, publishing houses were
often specialised in a certain category of books.

bb. Market for Pocket-Format Publishing Rights (“Secondary Market”)

In Lagardère/Natexis/VUP, the Commission also found markets for secondary publishing
rights one of them being the market for pocket-format publishing rights193. Pocket-format
publishing rights constitute a second exploitation of an author’s literary work. They are
assigned by authors to publishers who, then, exploit the rights themselves or sell them to other
publishers. Pocket-format publishing rights constitute a market separate from the primary
market for publishing rights because of the different identity of the contracting parties and the
lower price paid for the former.

cc. Market for Book Club Publishing Rights (“Secondary Market”)

In addition, the Commission dealt with another secondary market. In contrast to the views of
the parties it defined a market for book club publishing rights which is distinct from the
primary markets for publishing rights as well as the market for pocket-format publishing
rights194. The publishers of a work in large format may assign exclusive rights to book clubs
for a limited period (generally six months), entitling book clubs to print the work or to have it
printed, to publish it, and to market it by mail order, distance selling or subscription. In return,
the book club pays the large-format publisher club marketing rights with a guaranteed
minimum.

b. Distinct Markets for Marketing and Distribution Services Provided to Publishers

Further down the book chain the Commission analysed marketing and distribution services
for books195. In the book sector, marketing consists mainly of the offering for sale of
publishers’ books to various categories of book dealers196. Distribution covers all the logistical
operations involved in supplying books to customers, from the taking of orders, through the
management of returned copies to the collection of payment. Because of the costs involved
only the biggest publishers are vertically integrated in marketing and distribution. Publishers
with a smaller turnover generally use external marketers and distributors. Marketing services
are generally coupled with distribution services. Nevertheless, the Commission regarded the
two types of activities as constituting separate markets because they could be offered

                                                
192 Only these categories constitute individual works for which publishing rights are acquired, see supra

note 186.
193 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 101.
194 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 106 et seq.
195 The fact that the market is further down the book chain does not necessarily mean that it can be qualified as

a ‘downstream’ market of the market for publishing rights, i.e. a market at the next stage of a production or
distribution chain. Marketing and distribution markets are rather ancillary markets since marketing and
distribution simply ‘helps’ the book to reach the next stage of the distribution chain, the dealers.

196 Usually this task is carried out by representatives who visit dealers in order to present the new books to be
published.
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separately, had different cost structures and pricing, and, on the supply side, certain service
providers had specialised in either marketing side or distribution197.

aa. Separate Markets for Marketing and Distribution According to Types of Book Dealers

Unlike the parties, the Commission saw a need for categorising further submarkets for
marketing services according to the different types of dealers198. On the one hand, books are
sold to different classes of dealers. These classes are class 1 (large bookshops and specialised
superstores), class 2 (local bookshops) and class 3 (small outlets and supermarkets) dealers.
On the other hand, publishers also sell books to hypermarkets199 and to wholesalers who, then,
serve class 3 dealers200. The Commission argued that these different types of customers of
publishers were reflected in the organisational structure of marketing companies (organising
of teams of representatives, analysing sales, and managing terms of business). The separation
between the classes of dealers was based on a number of structural features which distinguish
very specific types of dealers and distinct services201. Moreover, there were wide differences
in the services provided to sell books to various classes of outlets and hence in their costs of
providing these services202. However, with regard to class 1 and 2 book dealers, there seemed
to be no clear borderline in respect of the differences of the conditions of competition. Finally,
the different sales channels cannot be substituted for one another from the supply point of
view of the marketers either, as access to the various outlets is not uniform203. The
Commission, therefore, defined a market for marketing to class 1 and 2 bookshops204, and
separate markets for marketing to hypermarkets and for marketing to wholesalers.

The above distinction, however, did not apply to the market for distribution services. Here the
Commission’s investigation showed that there were no great differences in the distribution
services provided to different types of dealers205.

bb. In-House and External Marketing and Distribution Services

As stated above, some publishers are vertically integrated in marketing and distribution.
Publishers with a smaller turnover generally use external marketers and distributors. In
Lagardère/Natexis/VUP, the question arose whether in-house marketing and distribution
services which publishers provide to themselves are part of the markets for marketing and

                                                
197 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 133 et

seq.
198 On the other hand, the Commission refused to draw a distinction between marketing services according to

the category of books marketed, see Commission Decision, Case COMP/M.2978, 7 January 2004,
Lagardère/Natexis/VUP, para. 147.

199 Hypermarkets operate a system of central listing covering a limited number of book titles mainly targeting
impulse buyers.

200 By definition a wholesaler buys books from publishers in order to resell them. The wholesaler is a customer
of the publisher, and in theory fully independent from it. Wholesalers are amongst marketers’ biggest
customers in turnover terms.

201 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 139.
202 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 143.
203 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 144.
204 The fact that certain bookshops are classified in either class 1 or class 2, depending on the

publisher/marketer, was seen as evidence of a degree of fluidity between the two categories.
205 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 150.
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distribution services provided to outside publishers. The situation is similar to the case of TV
productions which are made by broadcasters and which are only intended for captive use (so-
called in-house productions)206. In RTL/Veronica/Endemol, the Commission had maintained
that in-house productions do not form part of the market of rights for made-for-TV
programmes207. The decision was upheld by the Court of First Instance208. There was only
limited substitution between in-house and external productions, in-house productions were
essentially intended for producers’ use, and there was no direct competition between the two
types of productions because of the substantial investment on in-house capacity and the need
to obtain a return on it. Since, in Lagardère/Natexis/VUP, at least the last two of these criteria
were fully met with regard to in-house services and marketing and distribution services
provided to outsiders, the Commission did not depart from its approach in
RTL/Veronica/Endemol209.

c. Markets for Booksales

aa. Wholesale Markets for the Sales of Books by Publishers to Dealers

The Commission maintained that, in France, there was no market for booksales from
publishers to final consumers as argued by the parties in Lagardère/Natexis/VUP210. Instead it
insisted on a more detailed approach to booksales with regard to the different distribution
channels. Books are sold at various stages of the book chain. First there is the relationship
between the publishers and dealers, based on a price in the form of a discount given to the
dealer. Second, there is a separate business transaction between the retailer and the final
consumer, the reader. Where the dealer is a wholesaler, rather than a retailer, there is an
intermediate business relationship between the wholesaler and the smaller dealer211.

(1) Distinct Booksales Markets According to the Type of Dealers

Consequently, the Commission defined a wholesale market for booksales by publishers (and
sometimes wholesalers) to dealers212. Moreover, it considered that on both the supply and the
demand sides a subdivision of markets for the sale of books by publishers to dealers must be
made on the basis of the type of dealer. Therefore, a distinction was made between the
markets for the sale of books by publishers to bookshops (class 1 and 2), hypermarkets and
wholesalers. The arguments put forward to support these market definitions are essentially the

                                                
206 R. Capito, in: EMR (supra note 8), para. 1.113.
207 See Commission Decision, Case IV/M.553, 20 September 1995, RTL/Veronica/Endemol, paras. 24, 89. See

also Commission Decision, Case IV/M.779, Bertelsmann/CLT, 7 October 1996, para. 17; Commission
Decision, Case IV/M.1958, 29 June 2000, Bertelsmann/GBL/Pearson TV, para. 11.

208 See CFI, Case T-221/95, Endemol Entertainment Holding BV v Commission, [1999] ECR II-1299.
209 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 155.

However, because of the competitive links between the two types of services, account had to be taken of in-
house sales in order to arrive at a full and valid appraisal of the competitive position of the various players
in the markets for marketing and distribution services to outsiders.

210 For the reasons see Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP,
paras. 163 et seq.

211 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 159.
212 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 174.
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same as used to delineated separate markets for marketing services with regard to the different
book dealers213.

(2) Distinct Booksales Markets According to the Major Categories of Books

Without giving further reasons the Commission further subdivided these relevant product
markets according to major categories of books214. These major categories are general
literature titles215, children’s books216, art books, guides and manuals, strip cartoons,
educational books, academic and professional books, reference works and books published in
instalments. In general, publishers module discounts according to the categories of books.
Moreover, on the supply side, publishers distinguish between different categories of books
that do not have the same physical properties and are not produced the same way or on same
print run. Finally, on the demand side, certain dealers do not sell all categories of books
because they specialise or because certain distribution channels do not sell all types of books.
The markets for sales of educational books217, reference works218, and the market for sales of
general literature titles are further segmented.

(3) Distinct Markets for General Literature Title According to Book Format

In Bertelsmann/Arnoldo Mondadori, the Commission, had left open whether hard cover, soft
cover and paperback books form separate markets or if they – despite their different physical
characteristics (book size and quality of cover), their different price, and timing of publication
– belong to an overall market comprising all these categories219. In Lagardère/Natexis/VUP,
however, the Commission defined distinct wholesale markets for general literature titles
according to the format, i.e. large- and pocket-formats.

First, these formats have different sizes and pocket-format books, other than large-format
books, have a similar strong and familiar visual identity because they appear in a specific
series. Second, there are differences in the sales of the two types of books due to the different
publishing rights. Third, the price and cost structures of pocket-format and large-format books

                                                
213 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 174, 186.
214 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 194.
215 This market was not subdivided according to the genre of books, see Commission Decision, Case

COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 198.
216 The Commission, however, saw no grounds for making a subdivision between children’s books and albums

or picture books, see Commission Decision, Case COMP/M.2978, 7 January 2004,
Lagardère/Natexis/VUP, para. 227.

217 The market for educational books is subdivided into the market for school textbooks and the market for
educational supporting materials (materials used to support the pupil’s passage through school to go into
further detail on certain aspects of the syllabus). For the detailed analysis of the markets for educational
books see Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras.
242 et seq.

218 This market is segregated into the market for smaller reference works and the market for larger reference
works. The latter market can be subdivided into the markets for paper and for multimedia versions of larger
reference works. The market for smaller reference works is divided into the market for encyclopaedias and
dictionaries. The market for encyclopaedias can be split up into a market for specialist encyclopaedias and
a market for general encyclopaedias, see Commission Decision, Case COMP/M.2978, 7 January 2004,
Lagardère/Natexis/VUP, paras. 257 et seq.

219 Commission Decision, Case IV/M.2487, 23 August 2001, Bertelsmann/Arnoldo Mondadori, para. 8. See
also Commission Decision, Case COMP/JV.39, 28 February 2000, Bertelsmann/Planeta/NEB, paras. 16 et
seq.
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are very different220. Fourth, books in pocket format tend to differ from large-format books in
terms of the movement of demand. Fifth, publishing houses usually do not manage their
pockets series themselves but entrust specialised subsidiaries with this task. Lastly, pocket-
format books are usually published nine months after the first large-format edition and remain
on the market thereafter221.

bb. Distinct Markets for the Sale of Books by Wholesalers to Class 3 Retailers

As already mentioned class 3 dealers and supermarkets buy books from wholesalers. The
sales by wholesalers to class 3 retailers are an extra link completing the book chain, as they
form a market downstream of markets for the sale of books by publishers to wholesalers222.
Unlike class 1 and 2 retailers, class 3 outlets do not specialise in the books business and have
a limited standard assortment. Class 3 dealers, therefore, depend on suppliers who can offer
them ready-made solutions comprising the regular supply of a selection of titles matching
their clientele, logistics services (orders, restocking, returns) and invoicing. Mainly because of
these differences the Commission found the intermediate business relationship between
wholesaler and smaller dealers to constitute a separate market223. It, however, did not make a
distinction within this market on the basis of the categories of titles sold by wholesalers to this
type of retailers.

cc. Markets for the Sale of Books to the Final Consumer

On retail level, books are sold in several types of outlets (bookshops, specialised superstores,
supermarkets, newsagents, etc). Other forms of retailing include sales through book clubs,
distance selling, discount shops and sales through sales agents. In Lagardère/Natexis/VUP,
the Commission found the market for book sales by sales agents to be distinct from the
overall retail market for booksales224. As in the past225, the Commission left open whether
there is a market for the distant selling of books and whether this market has a further
submarket, the market for selling through book clubs.

2. Written Press Markets

In GIMD/Socpresse226, the Commission did not make changes to the past market definitions
adopted with regard to written press markets. Taking into account the different trading
relationships, written press markets usually comprise an advertisers market and a readers

                                                
220 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, paras. 208 et

seq.
221 While a large-format book stays on the shelves for about three months (the duration of a literary season), a

pocket-format book will stay there far longer (between five and ten years, and even more for a classic).
222 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 287.
223 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, para. 288.
224 The selling of books (mainly larger reference works) through sales agents is said to have specific features,

one of which is the form of marketing, via a network of specialised representatives or sales agents, who
approach potential buyers direct, see Commission Decision, Case COMP/M.2978, 7 January 2004,
Lagardère/Natexis/VUP, para. 291.

225 See Commission Decision, Case IV/M.2487, 23 August 2001, Bertelsmann/Arnoldo Mondadori, para. 8.
226 Commission Decision, Case COMP/M.3420, 16 June 2004, GIMD/Socpresse, paras. 10 et seq.
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market227. The two types of markets have been found to be further segmented. The readers
market is subdivided into markets for newspapers and magazines. One may also hold
magazines markets to be further segmented as to the topic of the respective magazines. The
advertising markets may be defined accordingly228. In the end, however, the Commission left
open whether these markets actually existed.

Update Print Media Market Definitions

In Lagardère/Natexis/VUP, the Commission developed a sophisticated approach to market
definition in the print media sector far beyond the market definitions adopted up to then.
Vertically, book markets are subdivided into markets for rights, markets for distribution and
marketing and, finally, markets for booksales on a wholesale and retail basis. Horizontally
and vertically these market categories are segmented into a large number of submarkets.
Basically, markets for rights have been distinguished according to different forms of
exploiting book rights and the original language of the work. The various types of book
dealers let the Commission subdivide the markets for distribution and marketing as well as the
markets for booksales accordingly. Furthermore, the wholesale markets for booksales are
segmented into more than 40 submarkets with regard to the different types of books and book
dealers.

                                                
227 See Commission Decision, Case IV/M.1455, 20 April 1999, Gruner + Jahr/Financial Times, para. 15;

Commission Decision, Case IV/M.1401, 1 February 1999, Recoletos/Unidesa, paras. 16; Commission
Decision, Case IV/JV.0033, 15 December 1999, Hearst/VNU, para. 15; Commission Decision, Case
IV/M.665, 29 November 1995, CEP/Groupe de la Cité, para. 9; Commission Decision, Case IV/M.423, 15
March 1994, Newspaper Publishing, para. 16.

228 See Commission Decision, Case COMP/M.3420, 16 June 2004, GIMD/Socpresse, para. 17. The
Commission, however, declined to use the so-called 25 % test as sole criterion for delineating markets.
According to this test two magazines can be regarded as belonging to the same advertising market where
25 % of customers advertise in both magazines.
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D. Media Markets in EC State Aid Law

EC State aid law has been more frequently applied to the media sector in the past few years229.
Evergreens like the funding of public broadcasters have remained an issue in EC state aid
law230. At the same time the Commission also had to tackle new problems like the public
funding of digital terrestrial broadcasting231. However, with regard to market definition the
decisions taken since July 2003 suffer from the same deficits which have already been
outlined in the sequel of this study232. This emphasises that the Commission has not yet
succeeded in establishing a coherent approach on market definition under Article 87 EC. In
EC state aid decisions, the Commission hardly refers to criteria such as products
characteristics, price and intended use to delineate relevant markets in its state aid decisions233.
As a rule, in most of its state aid decisions, the Commission simply establishes the category of
products manufactured by the recipient of the aid or a certain industry the recipient belongs to
as the relevant market without giving any reasons why the relevant product market should not
be broader or narrower234. All further considerations usually relate to the conditions of
competition on the relevant market rather than to its boundaries235. The latest state aid
decisions in the media sector do not constitute an exception in this respect.

                                                
229 The important role of state aid law for the media sector is highlighted by H. Ungerer (supra note 6), p. 6.
230 See e.g. Commission Decision, C(2004) 1814 final, 19 May 2004, TV2/Denmark; C(2003) 3371 final,

1 October 2003, BBC Digital Curriculum/United Kingdom. The Commission also investigated the funding
of national film production, see C (2003) 4635 final, 16 December 2003, Verlenging van de steunverlening
aan de Nederlandse filmproductie/Netherlands and C (2003) 3372 final, 15 October 2003, Förderung der
Filmwirtschaft in Deutschland/Germany.

231 In August 2004, the Commission opened formal investigations with regard to the public funding of the
DVB-T in Sweden and Germany, see Ch. Koenig/G. Husi, “Public Funding of Digital Broadcasting under
EC State Aid Law”, [2004] 4 European State Aid Law Quarterly 1 (1 et seq.)

232 See also EMR (supra note 8), paras. 1.54 et seq.
233 Unsurprisingly, none of the Commission decisions quotes the 1997 Notice on Market Definition.
234 See e.g. Commission Decision, 2003/264/EC Kranbau Köthen, [2003] OJ L 97/73, paras. 26 et seq.;

Commission Decision, 2002/898/EC, SKL Motoren- und Systembautechnik, [2002] OJ L 314/75, para. 53;
Commission Decision, 2000/425/EC, Gooding Consumer Electronics [2000] OJ L 165/25, paras. 47 et seq.

235 This, in particular, applies to all decision relating to state aid for rescuing and restructuring firms in
difficulty, see e.g. Commission Decision, 2000/732/EC, Korn Fahrzeuge und Technik, [2000] OJ L295/21,
paras. 48 et seq. See also T. Lübbig/A. Martín-Ehlers, Beihilfenrecht der EU, at para. 134.
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Media Markets

TV-Broadcasting

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Viewer
Markets

Global TV Viewer
Market
(Newscorp/Telepiù)♣ *

Free TV Viewer
Market*
(Newscorp/Telepiù)

Pay TV Market
(Newscorp/Telepiù)

Markets for Pay
TV Via Satellite/
Cable/ Terrestrial
(Telenor/Canal
+/Canal Digital
2005)

Markets for Pay-
Per-Channel, Pay-
Per-View, Near-
Video-On-Demand
and for Video-On-
Demand
(Telenor/Canal
+/Canal Digital
2005)

Advertising
Markets

TV Advertising
Market*
(Newscorp/Telepiù)

Free TV
Advertising
Market
(Newscorp/Telepiù)

Market for
Advertising In
Children-Oriented
Programmes*
(CLT/Disney/Super
RTL)

Other TV
Markets

Retail Market for
Digital Interactive
Television Services
(British Interactive
Broadcasting)

                                                
♣ The names in brackets indicate the latest decision dealing with the market. In some cases ‘leading’ decisions
dealing extensively with the market have been favoured over more recent decisions. Decisions marked with
“2005” are dealt with by the study at hand. All other decisions have been discussed in the 2003 sequel of this
study.

* Indicates that the Commission left open whether the respective markets exist
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Wholesale Markets
for Access to Digital
Interactive TV
Services
(British Interactive
Broadcasting)

Technical Services for
Pay-TV and Digital
Interactive Services
(British Interactive
Broadcasting)

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Acquisition of
Broadcasting
Rights

Market for
Acquisition of Rights
to Broadcast
Sporting Events*
(Eurovision)

Markets for the
Rights to
Broadcast
Certain Major
Sporting Events*
(Eurovision)

Markets for the
Acquisition of
Rights to
Broadcast Football
Events Played
Regularly
Throughout Every
Year
(UEFA
Broadcasting Rules)

Markets for the
Acquisition of
Rights to
Broadcast Football
Events Played
Regularly
Throughout Every
Year Where
National Teams
Participate
(UEFA
Broadcasting Rules)

Markets for the
Acquisition of
Rights to
Broadcast Football
Events Not Played
Regularly
Throughout Every
Year*(UEFA
Broadcasting Rules)

Markets for
Acquisition of Film
Rights (Vivendi/Canal
+/Seagram)

Markets for the
Acquisition of
Broadcasting
Rights for Feature
Films
(Vivendi/Canal
+/Seagram)

Market for
Premium Films
(First Window)
(Vivendi/Canal
+/Seagram)

Market for
Premium Films
Produced By the
US Hollywood
Studios
(Vivendi/Canal
+/Seagram)

Market for Second
Window Films*
(Vivendi/Canal
+/Seagram)
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Market for the
Acquisition of
Rights Made-for-
TV Programmes
(Vivendi/Canal
+/Seagram)

Wholesale Market for
the Supply of Film
and Sport Channels
for Pay-TV
(British Interactive
Broadcasting)

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Film
Production

Market for Film
Production
(Seagram/Polygram)

Market for the
Production of
‘Mainstream
Films’*
(Seagram/
Polygram)

Market for the
Production of
‘Arthouse Films’*
(Seagram/
Polygram)
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Radio

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Radio Listener
Market*
(Bertelsmann/CLT)

Market for Radio
Advertising
(Bertelsmann/CLT)

Music

Online Music
Markets

Market for Online
Music Delivery
(Sony/BMG 2005)

Market for Online
Music Delivery via
Streaming
(Sony/BMG 2005)

Market for Online
Music Delivery via
Downloading
(Sony/BMG 2005)

Wholesale Market for
Licences for Online
Music (Sony/BMG
2005)

Markets for
Music
Recording and
Distribution

Market for Pop
Music
(Bertelsmann/Zomba)

Market for
International Pop
Music♦

Market for National
Pop Music

Market for Classical
Music
(Bertelsmann/Zomba)

                                                
♦ These market definitions have been found not to be valid anymore.
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Markets for
Music
Publishing

Market for
Mechanical Rights *
(Bertelsmann/Zomba)

Market for
Performance Rights *
(Bertelsmann/Zomba)

Market for
Synchronisation
Rights *
(Bertelsmann/Zomba)

Market for Printing
Rights*
(Bertelsmann/Zomba)

Print Media

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Book Markets
- Markets for
Rights

Market for
Reproduction Rights
for Images and Maps
(Lagardère/Natexis/VU
P 2005)

Market for Primary
Publishing Rights
(Lagardère/Natexis/VU
P 2005)

Market for Publ-
ishing Rights in
French
(Lagardère/Natexis/
VUP 2005)

Separate Markets
for Publishing
Rights for General
Literature Titles,
Children’s Books,
Strip Cartoon
Albums and
Academic and
Professional Works
in French
(Lagardère/Natexis/
VUP 2005)

Market for
Publishing Rights
in Other
Languages
(Lagardère/Natexis/
VUP 2005)
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Market for Pocket-
Format Publishing
Rights
(Lagardère/Natexis/VU
P 2005)

Market for Book
Club Publishing
Rights
(Lagardère/Natexis/VU
P 2005)

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Book Markets -
Distribution and
Marketing
Markets

Markets for Book
Marketing Services
(Lagardère/Natexis/VU
P 2005)

Marketing to Class
1 and 2 Dealers
(Lagardère/Natexis/
VUP 2005)

Marketing to
Hypermarkets
(Lagardère/Natexis/
VUP 2005)

Marketing to
Wholesalers
(Lagardère/Natexis/
VUP 2005)

Market for Book
Distribution Services
(In-house services not
included)
(Lagardère/Natexis/VU
P 2005)

Markets for
Booksales

Wholesale Markets
for Booksales
(Lagardère/Natexis/VU
P 2005)

Booksales to Class
1 and 2 Dealers
(Lagardère/Natexis/
VUP 2005)

Booksales of
Educational Books
(Lagardère/Natexis/
VUP 2005)

Booksales of
School Textbooks
(Lagardère/Natexis
/VUP 2005)
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Booksales of
Educational
Supporting
Materials
(Lagardère/Natexis
/VUP 2005)

Booksales of
Reference Works
(Lagardère/Natexis/
VUP 2005)

Booksales of
Smaller Reference
Works (further
subdivided)
(Lagardère/Natexis
/VUP 2005)

Booksales of
Larger Reference
Books (further
subdivided)
(Lagardère/Natexis
/VUP 2005)

Booksales of
General Literature
Titles
(Lagardère/Natexis/
VUP 2005)

Booksales of
General
Literature Titles
in Large Format
(Lagardère/Natexis
/VUP 2005)

Booksales of
General
Literature Titles
in Pocket-Format
(Lagardère/Natexis
/VUP 2005)

Booksales of
Children’s Books
(Lagardère/Natexis/
VUP 2005)

Booksales of Art
Books
(Lagardère/Natexis/
VUP 2005)

Booksales of
Guides and
Manuals
(Lagardère/Natexis/
VUP 2005)
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Booksales of Strip
Cartoons
(Lagardère/Natexis/
VUP 2005)

Sales of Books
Published in
Instalments
(Lagardère/Natexis/
VUP 2005)

Booksales of
Academic and
Professional Books
(Lagardère/Natexis/
VUP 2005)

Booksales to
Hypermarkets
(Lagardère/Natexis/
VUP 2005)

Equally subdivided
as market for
booksales to class 1
and 2 dealers

Booksales to
Wholesalers
(Lagardère/Natexis/
VUP 2005)

Equally subdivided
as market for
booksales to class 1
and 2 dealers

Booksales by
Wholesalers to
Class 3 Dealers
(Lagardère/Natexis/
VUP 2005)

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Retail Book Markets*
(Lagardère/Natexis/VU
P 2005)

General Retail
Book Markets
(Lagardère/Natexis/
VUP 2005)

Market for Hard
Cover Books *
(Bertelsmann/Arnol
do Mondadori)

Market for Soft
Cover Books *
(Bertelsmann/Arnol
do Mondadori)
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Market for
Paperback Books*
(Bertelsmann/Arnol
do Mondadori)

Market for Book
Sales by Sales
Agents
(Lagardère/Natexis/
VUP 2005)

Market for Distant
Sales of Books*
(Lagardère/Natexis/
VUP 2005)

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Printed  Press
Markets

Readers Market for
Daily Newspapers*
(GIMD/Socpresse
2005)

Market for
General
Information
Newspapers*
(Gruner+Jahr/
Financial Times)

Market for Sports
Newspapers*
(Gruner+Jahr/
Financial Times)

Market for
Financial
Newspapers*
(Gruner+Jahr/
Financial Times)

Readers Market for
Non-
Daily Magazines*
(GIMD/Socpresse
2005)

Advertising
Markets

Market for
Advertising In
Newspapers and
Magazines*
(Recoletos/Unidesa)
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Internet Markets

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Internet Access
Markets

Market for Provision
of Connectivity of the
Host Computer to the
Point of ISP Presence
(WorldCom/MCI)

Market for Dial-
Up-Access
(AOL/Time Warner)

Market for
Dedicated Access
(BT/ESAT)

Residential
Broadband
Internet Access
(DSL, Cable)
(AOL/Time Warner)

Market for Provision
of Internet Access
Services
(WorldCom/MCI)

Market for the
Provision of Top-
Level or Universal
Connectivity
(WorldCom/MCI)

Internet
Content
Markets

Market for Internet
Advertising
(Telia/Telenor)

Market for Website
Production
(Telia/Telenor/
Schibsted)

Market for Internet
Horizontal Portals
(Vodafone/Vivendi/Can
al+)
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Market for the
Supply of Broadband
Content Via Internet
(AOL/Time Warner)

Markets Not Belonging to Any of the Aforementioned Media Sectors

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Media
Advertising
Markets

Market for Media
Buying
(Havas/Tempus)
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A. The General Approach toward Relevant Market Definition in
Competition Law in Cyprus

I. Introduction

1. Relevant Legislation

The main legal provisions regarding competition law in Cyprus (from now on referred
to only as competition law) are Law No 207 of 1989 on the Protection of Competition
Law of 19891 (“ � � � � � � � � � �����”;  from now
on referred to as Law 207/89), and Law No 22 (I) of 1999 on the Control of
Concentrations between Enterprises (“� � � � �

� � �����”; from now on referred to as Law 22 (I)/99)2.

Following the EC Treaty pattern of Article 81, section 4 (1) of Law 207/89 prohibits all
agreements between undertakings, all decisions by associations of undertakings and
concerted practices of whatsoever kind, which have as their object or effect the
prevention, restriction or distortion of competition. However, according to subsection 3
of the same section, derogations from the prohibitions of subsection 1 may be granted in
individual cases either by virtue of an Order or after a decision of the Commission for
the Protection of Competition. In addition, an exemption from the prohibition of section
4 (1) could be granted to a category of agreements by virtue of an Order of the Council
of Ministers after a previous reasoned opinion of the Competition Commission,
provided that in both cases certain conditions are fulfilled. Section 6 of the Law 207/89,
the Cypriot equivalent to Article 82 EC Treaty, prohibits any abusive behavior by a
dominant undertaking.

2. Relevant Competition Authorities

The Commission for the Protection of Competition of the Republic of Cyprus (from
now on referred to as the “Competition Commission”) was established in 1990 with the
enactment of the Protection of Competition Law 207/89. The Competition Commission
is the investigative and decision-making authority responsible for the protection of
competition. With the enactment of the Law 22(I)/99 in 1999 (Merger Control Act), the
Competition Commission is empowered to investigate concentrations and decide their
compatibility with competition law. In the enforcement of competition law, the
Competition Commission is assisted by its Service, which was under the auspices of the

                                                
1 Law No. 207/89 [Official Gazette No 2463 of 8 December 1989] has been amended by Law No 111

(I) of 1999, Law No 87 (I) of 2000, Law No 155 (I) of 2000 and Law No 67 (I) of 2001.
2 Law No 22 (I)/99 [Official Gazette No 3310 of 9 March 1999 has been amended by Law No 107 (I)

of 1999 and Law No 154 (I) of 2000.

2.1
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Ministry of Commerce, Industry and Tourism until the enactment of Law 155(I)/00
(at the end of 2000) when it became an independent body in accordance with
harmonization guidelines.

The Competition Commission is an “independent authority” and has the status of a
public administrative body, whose decisions are taken on the basis of the Law 207/89
and Law 22(I)/99 without any interference by the Government. It is composed of the
Chairman and four Members, who are appointed by decision of the Council of
Ministers, on the proposal of the Minister of Commerce Industry and Tourism. The
Chairman and the Members are appointed for a five-year term that may be renewed
according to the relevant provisions of the law. The Secretary of the Commission for the
Protection of Competition is a public officer and is also responsible for the Service of
the Commission. The Service of the Competition Commission is composed by ten
officers, six lawyers, four economists and one economic consultant, who are responsible
for the enforcement of Law 207/89 and Law 22(I)/99. The Service is assisted further by
a supporting staff of six persons.

Section 22 of Law 207/89 empowers the Competition Commission to investigate on its
own initiative, or upon a complaint launched by its Service or third parties agreements
between undertakings, concerted practices, and/or the abusive behavior of a dominant
undertaking, which may restrict competition. The Competition Commission is under
duty to review such cases and if it considers that there are prima facie indications of an
anti-competitive behavior, it instructs the Service to conduct an investigation. Upon
receiving such instructions, the Service launches an official investigation. section 24 of
Law 207/89 grants the Service the authority to obtain any kind of information (even
trade secrets) necessary for the investigation. Upon the finding that anti-competitive
conduct has occurred, the Competition Commission has the power to order the
termination of the infringement and/or impose fines on the undertaking that has
infringed the competition law.

Any party seeking to annul a decision of the Competition Commission has the right to
submit an application for the annulment of the Competition Commission decision to the
Supreme Court (“ � ´���7KH�DGPLQLVWUDWLYH�UHFRXUVH�ZLOO�ILUVWO\�EH�DW
the level of one judge of the Supreme Court. His decision may also be appealed,
whereby the judgment of the Supreme Court is final.

II. Relevant market definition in competition law in Cyprus

The Competition Commission of Cyprus has thus far not issued any particular
guidelines or similar materials concerning the methodology and the strategies it uses for
defining the relevant markets. As a reply to an information request, it was
communicated to the author that, as a rule, the Competition Commission employs the
European Commission Notice on the definition of the relevant market for the purposes

2.4

2.5
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of Community competition law3 and other relevant materials released by the European
Commission, as helping materials for relevant market assessments. While screening the
decisions of the Competition Commission, one realizes that, indeed, the Competition
Commission employs to a great extent all materials produces by the European
Commission concerning market definition. It also consults frequently the practice of the
European Commission and the case law of the European Courts. In most of the
decisions scrutinized for the purpose of this study, the Competition Commission had
included findings of the European Commission and/or European Courts as obiter dicta
in its market analysis.

With regard to the media sectors, the Cyprus Competition Commission has not had the
chance to address a great number of cases. Only a small number of decisions have found
media activities to be the relevant markets for assessment purposes under competition
law. These decisions and the relevant markets identified therein will be discussed in
Part B of this work. The following part of this work (Part A) will discuss briefly the
main tests the Competition Commission applies to identify the relevant markets. In the
event that a particular test has not been employed during the assessment of media
markets but has otherwise been used frequently by the Cyprus Competition Commission
on other occasions, these decisions and the Competition Commission’s economic
analysis will also be examined in Part A. Therefore, the analysis in Part A will not be
confined solely to the media sector but will present most of the main tests the
Competition Commission uses for identifying the relevant markets. Part C will provide
an assessment of the findings of the Cyprus Competition Commission as compared to
those of the European Commission. However, it must be stressed at this point that
among the decisions of the Competition Commission and/or the reports of the Service
scrutinized for the purpose of this work, only few have been found to contain useful
information on market definition. Hereafter, only these relevant decisions and/or reports
are presented. Other decisions containing no information on market definition are not
included.

1. Definition of relevant product market4

Section 2 of Law 22 (I)/99, while providing the definition of “affected markets” in cases
of mergers between undertakings, refers to Schedule I (Annex I) of the same law, which
states the following in subsection 2 with regard to the relevant product market:

2.-(a) The market of the relevant products5 includes the total of those
products and services which the customer considers as interchangeable (or
substitute) on account of their features, prices and intended use.

                                                
3 OJ C 372/03 of 9 December 1997.
4 Where appropriate, the term “product” refers to “service” as well.
5 The phrase “market of relevant products“ is to be understood as the relevant product market, not

least for the  fact that the Competition Commission uses the latter form in most of its decisions. The
discrepancy in the wording is probably owing to a translation error, due to the fact that most of the
Greek texts of the authentic legal provisions are derived from English originals.

2.8
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(b) The market of the relevant products may in certain cases consist of
specific groups of products. A specific group of products may be a product
or a small group of products which has, to a large extent, identical, natural
or artificial features which are fully interchangeable. The differences
between the products of a group are small and usually concern the trade
mark or even the presentation. The market of the products usually
corresponds to the classification used by the enterprise in the marketing of
these products6.

The wording makes it clear that in Cyprus, similar to the situation at the EC level, the
main point of reference for defining which products belong to the relevant market is the
view of consumers (demand side).

Another thing that can be drawn from the provision of Schedule 1 subsection 2 is that
the relevant market is seen to comprise all goods and services that are thought to be
interchangeable because of their characteristics, their price and their intended use. These
three elements appear prima facie to be the most fundamental for assuming
substitutability of the products or services in question.

a) Demand side substitutability tests

As mentioned in the preceding paragraph, demand side tests are used to indicate the
consumer’s viewpoint as regards the substitutability of products. If the consumer
thinks that two products are substitutable, then a conclusion is drawn that they belong to
the same market. In appraising the substitutability of products from the consumer’s
perspective, a range of different factors is taken into account by the Competition
Commission.

In accordance with the European Commission notice on the definition of the relevant
market for the purposes of Community competition law7, the Cyprus Competition
Commission considers that products or services are substitutable due to the similarity
they exhibit as to their features, prices, and intended use8.

                                                
6 Annex I “Affected Markets” ( � �� ³ � � ³�� RI� /DZ� ��� �,������ 8QOHVV

otherwise stated, all translations from Greek to English are courtesy of the author.
7 OJ C 372/03 of 9 December 1997.
8 CPC, file no. 8.13.02.3 of 15 November 2004, � � � � ��S����

When an official decision of the Commission for the Protection of Competition is quoted, the
acronym “CPC” is used, whereas the investigative reports of the Service are referred to as “Service
Report”. All decisions of the Commission for the Protection of Competition can be obtained from
the homepage of the Commission at:

http://www.competition.gov.cy/competition/competition.nsf/selected_gr/selected_gr?OpenDocumen
t

(Last visited on 7  March 2005).

2.10
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In this context, the Competition Commission has noted, for instance, that prepaid
mobile telephone communications services (soeasy), preparation and provision of
telecommunications contracts (new subscriptions), phone cards, CYTA COMM Cards
(a kind of prepaid phone card to be used on any fixed phone), and packages for Internet
access and services constitute separate product markets due to the nature of their
characteristics, their prices, and their intended use9. On another occasion10, the Service
noticed that the market of plain milk and chocolate flavored milk differ from one
another. The Service held the view that plain milk and chocolate flavored milk are not
substitutable mainly because of their characteristics, i.e. their prices, ingredients,
production methods, and shelf life.

aa. Characteristics of the product

Product characteristics are usually the first features the Competition Commission will
examine when assessing substitutability. A product’s composition, including its
technical requirements imposed by law, properties, production methods etc. are among
the first elements the Competition Commission takes into account when assessing the
substitutability of the final goods11.

In a Report prepared for the Competition Commission, the Service had the opportunity
to examine the market of films distribution in Cyprus12. It observed high
interchangeability between all the films regardless of their genre or intended audience
and concluded that all movies – especially those of USA Hollywood studios production
– belong to the same market. The average audience watches all genres of movies
regardless of their content13. What attracts the audience is not a particular film, but the
common characteristic of all productions coming from big USA studios, namely being a
successful Hollywood motion picture [block buster]14. Moreover, the Service
distinguished the market of film distribution for cinemas, television, and video/DVD by
emphasizing the different characteristics of these display means. One of such
characteristics was that theatre exhibition precedes video/DVD rentals or TV

                                                
9 CPC, file no. 8.13.02.3 of 15 November 2004, � � � � ��S����
10 See Service Report File No. 8.13.01.24 of 5 August 2002, para. 4.4.
11 See for a good example of a thorough analysis on product characteristics the findings of the

Competition Commission as regards the concrete in its decision CPC, file no. 8.13.01.6/2003 of
29 March 2004, � � � � � �� �

� � Athinodorou Brothers Super Beton Ltd (Concentration between undertakings 
� � �� � � �DQG�Athinodorou Brothers Super Beton Ltd.). In

this case, the Competition Commission upheld fully the findings of the Service as regards the
relevant markets (for the findings of the Service, see Service Report, File No. 8.13.01.6/2003,

� � � � � � � � �
� � �� � � � �Athinodorou Brothers Super Beton Ltd.).

12 Service Report, file No. 11.17.20/2004 of 1 September 2004. Note that no decision was taken on the
Service Report, because the complaint was withdrawn.

13 Service Report, file No. 11.17.20/2004 of 1 September 2004, para. 3.1.
14 In this last point, the Service rejected the opinion expressed by several national competition

authorities (see OECD, Competition policy and film distribution, OECD 1996, GD (96) 60) that
films are not interchangeable because they are products of art.

2.14
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broadcasting. In Antenna Ltd. v. Lumiere T.V. Ltd. et al.15, the Competition Commission
dealt with the upstream market for television broadcasting rights of football matches in
Cyprus. Referring to a decision of the European Commission16, it acknowledged that if a
particular type of content can regularly attract more viewers or specific types of
viewers, or can provide a certain brand image, which cannot be achieved by other
contents, it may be considered that this content constitutes a separate product market17.

bb. Intended use

All goods are suited to a particular purpose. Therefore, product functionality, the use for
which goods are intended, is also examined when assessing substitutability.
Accordingly, the Service noted in its Cinema Report18 that from the viewpoint of
consumers, watching a film in theatres serves a totally different purpose from watching
it at home on television, video or DVD. The Service noted that watching a movie in
theatres is a different experience for the average audience, for the latter considers the act
of going to the movies as an entertaining event that involves socializing and other life-
style elements going beyond merely the movie19.

cc. The price of the product

The price of the product plays also a very important role in the practice of the Cyprus
Competition Commission for assessing substitutability. Large differences in price are an
indicator that products might not belong in the same market20. Flexibility or inflexibility
with regard to prices has been seen as a determinant factor in cases where the
delineation of a relevant market involves otherwise interchangeable products21.

When defining the market for distribution of feature films, the Service concluded that
different display means (theatre exhibition and home exhibition by means of television,
video and DVD) are not substitutable, because viewers regard theatre exhibition as a
different sort of entertainment and because of the apparent price differences between the

                                                
15 CPC, file no. 11.17.01.11/2003 and 11.17.01.11A/2003 of 12 August 2004, �

� � � � � � � �Lumiere T.V. Ltd, Lumiere Services
Ltd � � � � � �� ��

16 Commission Decision COMP/C.2-37.398 – Joint selling of the commercial rights of the UEFA
Champions League, 23 July 2003, p. 18.

17 CPC, file no. 11.17.01.11/2003 and 11.17.01.11A/2003 of 12 August 2004, �
� � � � � � � �Lumiere T.V. Ltd, Lumiere Services

Ltd � � � � � �� ���S��������
18 Service Report, file No. 11.17.20/2004 of 1 September 2004, para. 3.1.
19 Service Report, file No. 11.17.20/2004 of 1 September 2004, para. 3.1.
20 See for instance: Service Report, file No. 11.17.20/2004 of 1 September 2004, para. 3.1.
21 CPC, file no. 11.17.01.11/2003 and 11.17.01.11A/2003 of 12 August 2004, �

� � � � � � � �Lumiere T.V. Ltd, Lumiere Services
Ltd � � � � � �� ���S��������
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display means. The Service perceived the price differences between watching a film in
theatres and viewing it at home as a strong indication that different display means are
not substitutable22. In Antenna v. Lumiere et al.23, the Competition Commission noted
that broadcasters show relatively small sensitivity to changes in the price of
broadcasting rights for sport events organized by the Cyprus Football Federation
(C.F.F.). Reflecting on the preferences of Cypriot football viewers, broadcasters show
high interest for broadcasting rights of football games organized by the C.F.F. while
demonstrating, at the same time, low elasticity with regard to the purchasing price of the
latter rights. This low elasticity of demand for broadcasting rights of football games
organized by the C.F.F. in relation to their prices, along with the rest of the evidence,
led the Competition Commission to the conclusion that the upstream market for the sale
and acquisition of television broadcasting rights of football matches played throughout
the year and organized by the C.F.F. (Cyprus Championship and Cyprus Cup games)
constitutes a separate product market.

dd. SSNIP Test

The research for the purpose of this work has so far not been able to collect evidence of
any particular case where the SSNIP test has been used for defining the relevant
markets. As indicated above24, price elasticity of demand has been taken into account by
the Competition Commission for market definition purposes in the case of broadcasting
rights of football games. The same approach has been followed by the Service in the
case of milk products25. In this case, the Service noted that demand elasticity for plain
milk as a basic food commodity in relation to its price is quite law. This demand for
plain milk is according to the Service least altered by any price fluctuations. These
indications show clearly that Cyprus competition authority pays due attention to price
elasticity of demand, however, full-fledged SSNIP tests have not thus far been carried
out. In the opinion of the author, a main reason for not carrying out full-fledged SSNIP
tests could be the difficulty of obtaining reliable necessary data.

b) Supply side substitutability tests

The Competition Commission evaluates also the position of both actual and potential
suppliers in order to delineate the relevant markets. Thus, the Service took into account
in its Report on the film distribution26 the fact that theatres switch from one category of
films to another with no need for further efforts [i.e. without the need for any special
technical adjustment] or without incurring extra costs. This factor proved to be an

                                                
22 Service Report, file No. 11.17.20/2004 of 1 September 2004, para. 3.1
23 CPC, file no. 11.17.01.11/2003 and 11.17.01.11A/2003 of 12 August 2004, �

� � � � � � � �Lumiere T.V. Ltd, Lumiere Services
Ltd � � � � � �� ���S��������

24 See CPC, file no. 11.17.01.11/2003 and 11.17.01.11A/2003 of 12 August 2004, �
� � � � � � � �Lumiere T.V. Ltd, Lumiere Services

Ltd � � � � � �� ���S�������
25 See Service Report File No. 8.13.01.24 of 5 August 2002, para. 4.4.
26 See Service Report, file No 11.17.20/2004 of 1 September 2004; see herein below footnote 33.
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additional indicator for concluding that all feature films, regardless of their particular
category, belonged to the same markets.

2. Definition of relevant geographic market

As regards the relevant geographic market, section 3 of Schedule I of Law 22 (I)/99
prescribes the following:

The geographical reference market includes the area in
which the enterprises concerned sell their products or
provide services under sufficiently homogeneous
competition conditions and which may be distinguished
from other neighbouring areas mainly because the
competition conditions prevailing therein are different
from those prevailing in the other areas.

The factors which allow the definition of the
geographical reference market include the nature and
features of the relevant products or services, the existence
of obstacles to the entry into the market, the preferences
of consumers, the substantial differences of the market
shares of the enterprises between neighbouring areas or
significant differences in prices.

It is immediately noticeable that this provision follows very closely the European
Commission notice on the definition of the relevant market27. Thus, generally speaking,
the nature and features of the relevant products, [natural or legal] entry barriers,
consumer preferences, differences in the market power of the enterprises between
neighbouring areas or differences in prices are inter alia some of the factors taken into
consideration for defining the geographic scope of the market relevant to the assessment
of the Competition Commission [the list is not exhaustive]. As will be shown in Part B,
factors such as language, viewers’ preference, peculiar market structures, and legislation
have been decisive throughout the practice of the Competition Commission for defining
the relevant geographic scope of the media markets.

It goes without saying that, similar to the case of the relevant product market, when
defining the geographic scope of the market, both demand and supply side tests are
used. In regard to the supply side, the Competition Commission evaluates the ability of
suppliers to enter and/or to continue to participate in a particular market. Many factors
can obstruct such ability. The Competition Commission has noticed, for instance, that
due to the special characteristics of concrete, in particular quick delivery requirements,
necessitating production places to be located near to construction areas, not all suppliers

                                                
27 OJ C 372/03 of 9 December 1997.
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could supply the whole area under investigation28. This inability of the suppliers to offer
their otherwise identical product (concrete) to all areas in question led both the Service
and the Competition Commission to the conclusion that these areas formed distinct
geographic markets.

3. Entry barriers

Natural and legal entry barriers into a particular market are also taken into consideration
by the Competition Commission in its assessments under competition law. For the most
part, entry barriers are taken into account in order to assess the situation in the relevant
markets that have been already defined, in order to see whether or not market access is
easy for potential competitors willing to enter the market. The Competition Commission
analyses entry barriers in order to assess whether there are potential competitors that
might put constraints on the undertakings already active in the markets. In the decision
of the Competition Commission concerning the merger between undertakings active in
the production of materials for buildings construction29, the Competition Commission
looked carefully at the entry barriers that undertakings willing to enter the concrete
markets – already defined – were faced with.

The Competition Commission concluded that in order for other undertakings to enter
the markets of concrete, these undertakings needed to overcome two major barriers: a)
undertakings had to fulfil all legal requirements as regards to licensing and other
permits granted by various state authorities, and b) undertakings needed large initial
capital for the purposes of putting together such enterprise. Concerning the first
prerequisite, a special industrial location fulfilling already laid down state requirements
within the areas under investigation was – according to the Competition Commission –
very difficult to be found. In reference to the second requisite, normal conditions of
competition require that undertakings wishing to enter the market as defined by the
Competition Commission invest not only in concrete producing machinery, but also in
the transport of the machinery to the island. In addition, the acquisition of a large
number of special transporting trucks for the final product is also indispensable. The
Competition Commission appraised other expenses that undertakings would need to
start such an enterprise and concluded that for any undertaking entering the market,
these expenses made a period of significant loss unavoidable, and in order for it to come
to a break even point, the undertaking ought to produce large quantities of concrete.
However, the Competition Commission raised serious doubts that such a large
production was possible for any new entrant, not least for the fact that the granting of
three new licenses by the authorities, which had already taken place at the time the
concentration was being investigated in one of the regions in question, had changed the

                                                
28 See CPC, file no. 8.13.01.6/2003 of 29 March 2004, Concentration between undertakings 

� � �� � � � DQG�Athinodorou Brothers Super Beton Ltd.,
( � � � � � �� � � �
Athinodorou Brothers Super Beton Ltd.).

29 See CPC, file no. 8.13.01.6/2003 of 29 March 2004, Concentration between undertakings 
� � �� � � � DQG�Athinodorou Brothers Super Beton Ltd.,

( � � � � � �� � � �
Athinodorou Brothers Super Beton Ltd.).
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competition conditions in these markets considerably. As a result, the Competition
Commission concluded that due to these entry barriers, access to some of the markets
under consideration was obstructed.

The Competition Commission arrived at similar conclusions with regard to barriers of
entry into the market for cement. The Competition Commission conducted a thorough
analysis of market structures and found out that the most significant barrier for entering
this market was not the requirement for an official license, but the high costs of initial
investment, which in its turn would mean high fixed costs afterwards. The Competition
Commission analyzed all legal and other factors that would lead to such high initial
investment costs in case a new entrant was willing to enter the market and also made
some important remarks on the changes that Cyprus accession to the European Union
on 1 May 2004 was to bring about. Once again, the careful and detailed analysis of the
Competition Commission as to the barriers of entry into the market reaffirms the
importance entry barriers tests have in the opinion of the Competition Commission for a
good assessment of the market situation.

4. Other tests

Due to the fact that in the case of the merger between the producers of building
construction materials30, the Competition Commission (and the Service) carried out an
extensive and very detailed assessment of the markets in question, the decision in this
case also provides a good illustration of other factors that are taken into account by the
Competition Commission in analyzing the relevant market. Such factors include, for
instance, various legal provisions which may influence or have as a direct consequence
of their application, the shaping of particular relevant markets (so-called ex lege defined
markets). Other factors include markets structures, the availability or unavailability of
essential infrastructures, and governmental policy of protecting and promoting the local
market for a particular product.

                                                
30 See CPC, file no. 8.13.01.6/2003 of 29 March 2004, Concentration between undertakings 

� � �� � � � DQG� Athinodorou Brothers Super Beton Ltd.
( � � � � � �� � � �
Athinodorou Brothers Super Beton Ltd.).
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B. Repertoire of relevant product and geographic markets in the
media sector in Cyprus

I. Publishing

There has been thus far no decision of the Competition Commission concerning
relevant markets in this sector.

II. Music-copyright

There has been thus far no decision of the Competition Commission concerning
relevant markets in this sector.

III. Broadcasting and associated rights

Thus far, there has been only one decision of the Competition Commission concerning
the broadcasting sector. The decision was made after a complaint filed by the TV
broadcaster Anntena LTD against pay-TV broadcaster Lumiere TV (LTV), its producer
Lumiere Services (LSL), and the Cyprus Football Federation (C.F.F.), claiming
infringement of sections 4 and/or 6 of Law 207/89 by the latter undertakings. The
complaint questioned the lawfulness of certain agreements that Cyprus Football
Federation had concluded with LTV and LSL granting the latter exclusive broadcasting
rights for the Cyprus Championship and Cyprus Cup games organized by the C.F.F.

The Competition Commission considered three product markets to be relevant to the
assessment of the complaint:

a) The upstream market for the sale and acquisition of television broadcasting rights of
football matches organized by the C.F.F.;

b) The downstream market for securing advertising revenue on the basis of audience
rates, and/or pay-TV subscribers;

c) The upstream and downstream markets for the sale and acquisition of broadcasting
rights of football matches for the new media (wireless/3G/UMITS and Internet).

The geographic scope of the three relevant markets defined by the Competition
Commission was thought to include the whole territory of Cyprus.

2.26
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1. The upstream market for television broadcasting rights of football matches
organized by the Cyprus Football Federation

The Competition Commission noticed that as a general rule induced by the normal
effects of competition, television broadcasters acquire television programmes in order to
attract more viewers. The goal of all broadcasters is – according to the Competition
Commission – always the same, namely free-to-air TV broadcasters aim at enlarging
their audiences, which will enhance their bargaining power for higher advertising
revenues, whereas pay-TV broadcasters aim at both the increase in the number of
subscribers (thereby collecting more fees) and in advertising revenues. Football events
that are played regularly throughout the year, i.e. Cyprus Championship and Cyprus
Cup games, due to their particular characteristics, namely their organization patterns
consisting of a predefined series of games with an exact schedule, were seen by the
Competition Commission to be different from the rest of the football events. Thus,
through the acquisition of broadcasting rights for football events that are played
regularly for a long period of time, both free-to-air TV and pay-TV broadcasters have
the possibility to attract a particular group of viewers, mainly male viewers of younger
age than the average viewer, with the ultimate goal being the increase in the number of
subscribers (thereby collecting more fees) and/or increase in their advertising revenues.
Broadcasters would not be able to attract this type of audience to the same extent by
means of other content. The fact that the possession of broadcasting rights to such sport
events has been a strong incentive for subscribing to pay-TV in most countries validates
in the opinion of the Competition Commission the above findings. At this point, the
Competition Commission referred to a decision of the European Commission that had
resulted in similar conclusions31.

Focusing the analysis on the facts of the case at issue where the subject of investigation
covered only broadcasting rights of football games organized by the C.F.F., the
Competition Commission noticed that other criteria needed to be taken into account,
thereby further narrowing the scope of the relevant product market. In this context, the
Competition Commission pointed out that the level of substitutability between football
games organized by the C.F.F., i.e. Cyprus Championship and Cyprus Cup games, and
football games organized by football federations of other countries is indeed low.
Reflecting on the preferences of Cypriot football viewers, both free-to-air and pay-TV
broadcasters, as prospective purchasers of broadcasting rights of football games, show
high interest for broadcasting rights of football games organized by the C.F.F. while
demonstrating, at the same time, low sensitivity with regard to the purchasing price of
the latter rights. This low elasticity of demand for broadcasting rights of football games
organized by the C.F.F. in relation to their prices, along with the rest of the evidence
mentioned hereinabove, led the Competition Commission to the conclusion that the

                                                
31 See Commission Decision COMP/C.2-37.398 – Joint selling of the commercial rights of the UEFA

Champions League, 23 July 2003, p.18.
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upstream market for the sale and acquisition32 of television broadcasting rights of
football matches played throughout the year organized by the C.F.F. (Cyprus
Championship and Cyprus Cup games) constitutes a separate relevant product market.

2. The downstream market for securing advertising revenue on the basis of audience
rates, and/or pay-TV subscribers

The Competition Commission further noticed that the market for TV broadcasting rights
of football events is closely linked with the downstream market in which TV
broadcasters compete for advertising revenues. Both free-to-air and pay-TV
broadcasters compete in order to gain as higher advertising revenues as possible.
Advertisers are willing to pay for the advertising time provided to them by the
broadcasters in order to reach television audiences. The adverts however are not
uniformly addressed to all types of consumers, but every product advertised is intended
for a particular group of consumers/viewers. In addition, consumers have different
spending power and different level of indifference towards advertisements. Therefore, it
is important to find common features among consumers that would allow advertisers to
effectively target them as a group with similar interests. To this end, advertisers will
choose for showing their advertising packages those programmes that will be watched
by the potential buyers of the products�

The Competition Commission referred, for the second time, to the UEFA decision of
the European Commission and made use of the results of the European Commission’s
investigation as regards the profile of European viewers of football games.
Consequently, the Cyprus Competition Commission concluded that the majority of
European viewers of football games share similar characteristics: they are mainly male
and younger than the average age of all viewers. These viewers are considered to have
more changeable spending patterns as compared to older viewers and are, thus, more
likely to try new products. On the other hand, it is much more difficult for advertisers to
reach these viewers due to the limited amount of time they spend watching television.
These features explain why advertisers place great importance on advertising time
associated with the broadcasting of football games and why securing broadcasting rights
for these games is of such a great significance to broadcasters. By acquiring these
broadcasting rights, broadcasters aim at enlarging their audiences, which in the case of
pay-TV implies new subscriptions, with final goal being the increase in their advertising
revenues. On the basis of this analysis, the downstream market for advertising revenues
depending on audience rates and/or pay-TV subscribers in Cyprus was thought to
constitute a separate relevant market.

                                                
32 The Cyprus Competition Commission uses the word “ ³�� ZKLFK� FRXOG� EH� WUDQVODWHG� DV

“attribution”, “disposal”, “disposition”, “sale”, etc. In the author’s opinion, the Cyprus Competition
Commission uses the term “ ³�LQ�WKH�VDPH�PHDQLQJ�DV�XVHG�E\�WKH�(XURSHDQ�&RPPLVVLRQ�LQ
its decisional practice in similar cases to denote “the sale and acquisition of broadcasting rights”. For
this reason and in order to be consistent with the English terminology used in competition cases
concerning the market for broadcasting rights, the term “sale and acquisition” will be used in the
course of this work, instead of any of the alternative terms mentioned above.
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3. The upstream and downstream markets for the sale and acquisition of
broadcasting rights of football matches for the new media (wireless/3G/UMTS
and Internet)

As regards the latter markets, the Competition Commission noted that in Cyprus these
markets are almost nonexistent since these new types of media are still in their infancy.
In any event, any selling of broadcasting rights of football games to such new emerging
media will not, in the Competition Commission’s opinion, constrain the selling of the
same rights to television broadcasters.

IV Film sector

The Competition Commission has not as yet delivered any official decision concerning
this sector. It has had, however, the chance in 2004 to instruct the Service to investigate
a complaint launched by an undertaking involved in film distribution and in the
exhibition of feature films in movie theatres against a local distributor and a local
exhibitor33. The latter two undertakings were owned by the same shareholders and had
the same directors. The complainant claimed that the two undertakings against which
the complaint was launched had violated section 4 of the Law 207/89 by means of a
vertical agreement and/or concerted practice between them, the object and effect of
which were the distortion of competition in the market for film exhibition. In addition,
the complainant had claimed that by refusing to supply the complainant with feature
films distributed exclusively for the Cypriot market, one of the two undertakings had
also abused its dominant position in the relevant market, thereby infringing section 6 of
the same law. The Service concluded in its Report that there were no prima facie
indications for an infringement of competition law, and due to the fact that, in the mean
time, the complaint had been withdrawn, the Competition Commission did not proceed
with a formal decision34. Nonetheless, the Service had conducted a rather
comprehensive analysis of the film market, which allows the reader to gain a clear
insight into its methodology and to expect similar findings in the event a new case
involving the film market is again subject of Competition Commission investigation in
the near future.

The Service found that relevant product market in this case was the market for
distribution of feature films to theatres. In this context, the Service noticed that all
feature films, in spite of their division into categories such as romance, action, drama,
comedy etc., are to be taken into consideration as a whole since they are seen as near
perfect substitutes for each other from both the audience (demand side) and theatre
operators (supply side). Since the majority of the feature films distributed and exhibited
in theatres in Cyprus consisted of productions of US Hollywood studios, with a very

                                                
33 See Service Report, file No 11.17.20/2004 of 1 September 2004.
34 For this reason, the names of the undertakings involved in this case are not included in the present

work. This however does not diminish the value of the information provided herein. Important is the
methodology employed by the Competition Commission and the ultimate relevant market definition.
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small share of Greek and European production films, the Competition Commission was
of the opinion that substitutability between all the films, regardless of their particular
category, was to be assumed, not least for the fact that the average audience watches all
the types of films, without having a special preference for a particular category.
Moreover, theatres (supply side) switch from one category of films to another with no
need for further efforts [i.e. without the need for any special technical adjustment] or
without incurring extra costs. Exceptions to this finding are – according to the Service –
certain documentaries and short films as well as certain special films that attract
particular distinct audiences. Setting these exceptional cases aside, the Service
concluded that the general audience sets out for the theatres in order to see a successful
production of the well known Hollywood studios rather than a particular film35.

With regard to the distinctiveness of the market for distribution of feature films to
theatres, the Service noted that films are distributed to different exhibitors, i.e. theatre
exhibition, Videocassettes/DVD and TV, and pointed out that there is no substitutability
between these exhibition means. The Service noted that watching a movie in theatres is
a different experience for the average audience. In addition, theatre exhibition precedes
video/DVD rentals or TV broadcasting of a film. In Cyprus, the legislation prescribes a
12 month exclusive theatre exhibition period, during which any other commercial
exploitation is prohibited. The Service took also into account the high piracy level
observed in Cyprus with regard to new releases. This, however, did not alter its finding,
not least for the fact that going to the movies is considered an entertaining event that
goes beyond merely the movie. This entertainment is different from watching a movie
from a videocassette at home, as indicated also by price differences. These factors
advocate for non-substitutability between theatre exhibition and video/DVD or TV
(home) exhibition. Thus, the Service concluded that the market for distribution of
feature films for theatre exhibition is a separate product market.

Finally, the Service noted that the distribution of feature films to theatres is distinct
from the exhibition of feature films in theatres. The two activities are carried out at
different stages; the distribution of films takes place first and consists of an exclusive
market whereas the exhibition in theatres follows as a consecutive separate market.

Concerning the geographic scope of the market for distribution of feature films to
theatres, the Service noticed that due to the fact that this distribution is done in a
uniform manner and under the same conditions to all regions in Cyprus, and the
licensing and distribution rights are granted by foreign producers to local distributors
for the whole territory of Cyprus, the relevant geographic market comprises the whole
territory of Cyprus36.

                                                
35 As already mentioned above, the Service made also reference to a different position adopted by

other National Competition Authorities on the relevant product markets in the film sector, as shown
by the survey “Competition Policy and Film Distribution” conducted in 1996 by the OECD,
OCDE/GD (96) 60. According to this view, each film is considered a separate relevant product
market since substitutability between films is not considered possible. The Service however rejected
this view.

36 The Service noted that the northern part of Cyprus under Turkish rule was not subject to the
investigation.
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V. Internet

With regard to Internet related media, there has not been, thus far, any decision of the
Competition Commission that would provide for a comprehensive assessment of the
relevant media markets in this sector. In a case concerning a request by the Cyprus
Telecommunications Authority for individual negative certification or individual
exemption37, the Competition Commission identified the market for the provision of
Internet access and services to be a separate market from other telecommunications
markets. While analyzing the Cytanet services (Internet access packages), the
Competition Commission noted that Internet connections via ISDN, PTSN, and ADSL
belong to the same relevant market. However, a more in depth analysis of other Internet
markets did not follow, for that was not necessary for the case at issue. Therefore, the
situation with regard to the Internet market is not yet entirely clear.

C. Comparative analysis of methodologies of the European
Commission and the Commission for the Protection of
Competition38 on market definition, and the findings of the both
institutions

I. Broadcasting and associated rights

The European Commission defined in the UEFA decision the geographic scope of the
upstream markets of media rights to football events and of the downstream markets on
which the broadcasters compete for advertising revenues as national in scope or at least
confined to linguistic regions39. The Cyprus Competition Commission came to similar
conclusions by defining the geographic scope of these markets as national. Also with
regard to the upstream and downstream markets for the sale and acquisition of
broadcasting rights of football matches for the new media (wireless/3G/UMTS and
Internet), both institutions seem to agree with the conclusion that these markets are
national in scope despite the fact that the latter markets are still in emerging phase40.

                                                
37 CPC, file no. 8.13.02.3 of 15 November 2004, � � � � ��S����
38 Unless otherwise noticeably stated, this part of the work may refer to the Cyprus Competition

Commission also in cases that the findings at stake were made by the Service since the distinction
between the two institutions, their powers, and their respective findings were discussed and analyzed
in details in the preceding parts (A and B). This is not to mean that the Competition Commission has
taken a definite official decision on the matter.

39 See Commission Decision COMP/C.2-37.398 – Joint selling of the commercial rights of the UEFA
Champions League, 23 July 2003, paras. 87 to 90.

40 Compare para. 90 of Commission Decision COMP/C.2-37.398 – Joint selling of the commercial
rights of the UEFA Champions League, 23 July 2003 with page 9 of CPC 11.17.01.11/2003 and
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As regards the relevant product markets, both the European Commission and the Cyprus
Competition Commission opted for the existence of three separate product markets, i.e.
(1) the upstream market for television broadcasting rights of football matches played
regularly throughout the year; (2) the downstream market in which TV broadcasters
compete for advertising revenues; and (3) the upstream and downstream markets for
media rights of football matches for the new media (wireless/3G/UMTS and Internet).
These findings and the preceding analyses were in both cases quite similar, thus
showing cohesion among both institutions’ positions with regard to these activities. As
regards the upstream market for television broadcasting rights of football matches
played regularly throughout the year, the Cyprus Competition Commission adopted a
narrower relevant product market by considering the upstream market for media rights
of football matches played throughout the year organized by the C.F.F. (Cyprus
Championship and Cyprus Cup games) as constituting a separate product market,
thereby not including the market for media rights of football matches played throughout
the year organized by UEFA or other national football federations. This, however, does
not alter the finding of cohesion between the two institutions, not least for the fact that
the European Commission had also suggested in its UEFA decision that such a narrow
definition could be correct41. In addition, the market analysis employed by the Cyprus
Competition Commission that led to the definition of these relevant markets followed
the same argument lines with that of the European Commission and European Courts.

II. Film Sector

The Service had found inter alia that the distribution of feature films to theatres
constitutes a separate product market within the film sector. In addition, the Service
noted that within the context of film distribution there is no substitutability between the
different means of film exhibition, i.e. theatre exhibition, video/DVD or TV exhibition.
Similar conclusions were drawn by the European Commission in Seagram/Polygram42

and Vivendi/Canal +/Seagram43. The European Commission had noted in these cases
that filmed entertainment can be divided into the production of feature films,
distribution and licensing of films, and exhibition of films44, and that the distribution of
films to theatres is the last stage of the cinema chain and can be regarded as a separate
product market45.

                                                                                                                                              
11.17.01.11A/2003 of 12 August 2004, � � � � � �

� � �Lumiere T.V. Ltd, Lumiere Services Ltd � � � �
�� ��

41 See Commission Decision COMP/C.2-37.398 – Joint selling of the commercial rights of the UEFA
Champions League, 23 July 2003, para. 78.

42 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, paras. 37 et seq.
43 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, paras. 16 et

seq.
44 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, para. 37.
45 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, para. 16.
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In this context, the Service has noted in its Report46 that a distinction must be drawn
between the distribution of feature films to theatres and exhibition of feature films in
theatres. The two activities are carried out at different stages: the distribution of films
takes place first and consists of an exclusive market, whereas the exhibition in theatres
follows as a consecutive separate market. The European Commission has consistently
maintained that feature films are exhibited under different timing and windows47.
Generally speaking, these windows consist of theatrical exhibition, video/DVD rentals,
pay-TV exhibition, and last, free TV exhibition. Nevertheless, the question of whether
or not these windows actually constitute separate product markets has been left open. In
both Seagram/Polygram48 and Vivendi/Canal +/Seagram decisions49, the European
Commission did not undertake to answer these questions since the operation was not
thought to have anti-competitive repercussions even on the basis of the narrowest
definition of the relevant market50. The market analysis employed by the Service that led
to the narrower scope of the latter markets was, however, almost identical with that of
the European Commission. All the more, the Service justified its conclusions by directly
quoting the findings of the European Commission in Vivendi/Canal+/Seagram
decision51, which shows that the Cyprus Competition Commission shares the same view
with the European Commission as regards the product markets in the film industry.

III. Internet markets

The Competition Commission has defined the market for the provision of Internet
access and services to be a separate market from other telecommunications markets52.
The European Commission has on several occasions come to similar conclusions with
regard to the market for the provision of Internet access and services53. Once again,

                                                
46 See Service Report, file No 11.17.20/2004 of 1 September 2004, para. 3.1.
47 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, paras. 18 et

seq.; see also “window divisions” as regards film distribution markets in Commission Decision,
Case IV/M.1219, 21 September 1998, Seagram/Polygram, paras. 44 et seq.

48 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, paras. 37 et seq.
49 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, paras. 16 et

seq.
50 In its Blockbuster Decision the European Commission noted the following with regard to the

relevant product market: “In the notification, Blockbuster defines the relevant product market as the
rental and sale of video films, games and equipment, accessories and other video stores related retail
goods. In any case it is not necessary to further define the relevant product market because even in
the narrowest definition the proposed operation will not lead to the creation or strengthening of a
dominant position.” (See Commission Decision of 27 April 1995 declaring a concentration to be
compatible with the common market (Case No IV/M.579 - Burda / Blockbuster ), OJ C129/5 of 25
May 1995.

51 Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram, para. 16.
52 CPC, file no. 8.13.02.3 of 15 November������� � � � � ��p. 9
53  See for example Commission Decision, Case IV/M.1069, 8 July 1998, WoldCom/MCI, paras. 58 et

seq, in particular paragraph 61 thereof; Commission Decision, Case IV/JV. 1, 27 May 1998,
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there is cohesion among both institutions’ positions with regard to the market for the
provision of Internet access and services.

Conclusions

The study thus far has not found any major discrepancy between the approach of the
Cyprus Competition Commission and that of the European Commission toward the
relevant market definition in the media sectors. Quite the contrary, in the few cases
where a decision concerning a media sector has been made by the Cyprus Competition
Commission, the methodology followed and the conclusions drawn have been similar if
not identical with those of the European Commission. Thus, the methodology of the
Cyprus Competition Commission yields satisfactory results in defining the relevant
media markets. The fact remains nevertheless that the number of media related
decisions is negligible, thereby not allowing for a more comprehensive assessment of all
media markets.

                                                                                                                                              
Telia/Telenor/Schibsted, para. 17. For a fuller account on the situation at the EC level with regard to
Internet markets see R. Capito, in: EMR/ZEI, Media Market Definitions – Comparative Legal
Analysis, 2003, Chapter 1 EC, paras. 1.165 to 1.189. (The study can be downloaded from
http://europa.eu.int/comm/competition/publications/studies/media/chapter_1_ec.pdf).
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Table of relevant markets identified in Cyprus with regard to media
sectors

Media Markets

Broadcasting and associated rights

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets
(2nd Level

Submarkets
(3rd Level)

Acquisition  of
Broadcasting Rights

Market for
Acquisition of
Rights to Broadcast
Sporting Events

Upstream market
for the sale and
acquisition of
television
broadcasting rights
of football matches
played throughout
the year organized
by the Cyprus
Football
Federation (Cyprus
Championship and
Cyprus Cup
games)

. Upstream markets
for the sale and
acquisition of
broadcasting rights
of football matches
for the new media
(wireless/3G/UMI
TS and Internet).

Downstream
markets for the
sale and
acquisition of
broadcasting
rights of football
matches for the
new media
(wireless/3G/UM
ITS and
Internet).

Advertising Markets Downstream market
for securing
advertising revenue
on the basis of
audience rates,
and/or pay-TV
subscribers
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Film

Market category Main markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Production and
distribution of feature
films

Feature film
distribution

Market for
distribution of
feature films to
theatres

Market for exhibition of
feature films in theatres

Internet Markets

Market category Main markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3d Level)

Internet access
Markets

Market for the
provision of
Internet access
and services.
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D. Impact of Different Regulatory Frameworks on Market
Definitions

Introduction

First, some political and social characteristics shall be presented. Cyprus joined the
European Union in May 2004 as a divided country; the jurisdiction of the government
that is internationally recognised is not exercised in the northern part, controlled by the
Turkish Army since 1974 and inhabited by Turkish Cypriots and an important number
of settlers from Turkey. Thus, the implementation of the acquis communautaire is
suspended in that area.

The media institutions described below are those operating in the areas under the
effective control of the government of the Republic of Cyprus; only these media
function under the regulatory frameworks described in the present report.

In recent years Cyprus is hosting an important number of citizens from former Soviet
Union countries, who have formed their own communities, especially in towns. They
have founded their own print media outlets; they are also using dishes for reception of
Russian-speaking satellite television programmes.

The written press has gone through many changes in recent years; partisan and opinion
newspapers have either disappeared or declined in circulation, while there is a
multiplication of specialized publications. The market of weekly newspapers received a
serious blow in the 1980s when dailies decided to appear seven days a week, while the
only afternoon daily  (Afternoon Paper) ceased publication after about
thirty years of large circulation.

Seven dailies are published in the government-controlled area, six in Greek and one in
English language:  (Truth),  (Battle),  (Citizen), 
(Today’s Paper),  (Liberal),  (Dawn) and Cyprus Mail. Free
supplements in the form of TV, lifestyle and other thematic publications, CDs, DVDs
and other offers accompany newspaper editions, an indication of the fierce competition
for market share.

Russian language weekly and monthly newspapers and magazines address a public of
Russian or other former Soviet Union citizens established in Cyprus as temporary or
permanent residents. Another peculiarity is the publication of newspapers and
magazines destined for Arab countries. The ease of registering and printing a newspaper
in Cyprus offers the opportunity to circumvent eventual difficulties in Middle East
countries.
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Special interests and lifestyle publications – newspapers and magazines as well, cover a
large spectrum of subjects, like sports, cars, hunting fashion, home, television, youth
issues, computers etc. They are mainly bi-monthly and monthly.

Corporate and trade union publications have a long tradition in Cyprus and their number
has increased in recent years.

The largest in circulation newspaper  (Phileleftheros - Liberal) belongs to
the Philelerftheros Group, which is also the owner or is associated with the publishers
of 11 special interests magazines. The group has an agreement of cooperation with the
Publishing Group Lambrakis in Greece.

 (Simerini – Today’s) also belongs to a publishing group, Dias Publishing
House Ltd, a company that owns or is associated with eight specialized magazines and
extends its activities to broadcasting.

The estimated overall advertising expenditure54 for 2004 is 38,300,000 Cyprus pounds
(65,500,000 euro). The share of the print media is 7,000,000 CP (18,3%).

The broadcasting media landscape underwent profound changes following the advent
of commercial radio and television, in 1990 and 1992 respectively; nearly four decades
of public service or state monopoly in airwaves ended and a new environment emerged
with radical effects on both the content and the style of the public service broadcasting.
The hasty introduction of new legislation under huge pressure from the public did not
manage to avert upheaval of the market and deregulation. Provisional licenses for
commercial broadcasters remained in force for more than ten years until the Cyprus
Radio and Television Authority, established by a new law on broadcasting in 1998,
granted permanent licenses as from fall 2001.

In the field of radio and television, the public service Cyprus Broadcasting
Corporation (CYBC) had the monopoly since the British colonial government of the
island operated the first radio channel in 1953 and television channel in 1957.

The public service broadcaster tried to face the competition from commercial channels
with the same arsenal; it often competed on the ground of populist coverage and choice
of subjects instead of distinguishing itself with quality and taste. In 2004, it concluded
an agreement with channel Alpha in Greece.

CYBC has two channels, RIK1 and RIK2. The first channel addresses a broad spectrum
of viewership, with general interest programmes and focus on news, current affairs and
culture. Following the agreement with Alpha, it broadcasts a major part of the morning
and part of the afternoon and evening programmes of the Greek channel. RIK1 had in
2004 12.5% share55 of the market compared to 9.7% in 2003. The share of its main news

                                                
54 Estimates by the Association of Advertisers
55 AGB-Cyprus
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bulletins of the last week of January 2005 was between 13.4% - 19.9% of the viewers56

(4.3% - 6.5% of the population over 4 years old).

The second channel (RIK2) was created in 1992 to face competition from the
commercial TV. It is more entertainment oriented, with extensive coverage of sports. It
also broadcasts news bulletins in English and Turkish and a magazine in both Turkish
and Greek. Euronews is broadcast in the early morning hours from RIK2. The share of
RIK2 in 2004 was 6.9%, which is slightly lower than in 2003 (7.1%); it increases
sharply in periods of highly popular sports events.

There are today five commercial TV stations operating island wide; two have a coded
signal and their programmes are accessed by subscription. There are also six local
television channels.

The first commercial television broadcast went on air on the 25 April 1992, two days
after the enactment of the law allowing the licensing of private television stations. 

 (Logos – The Verb) was created and run by the Church of Cyprus. It was facing
financial difficulties, when Mega TV in Greece hired the television channel in
September 1999. Following a court decision, control returned to the owners, with Mega
TV participating in the channel’s capital. Since 1999 it broadcasts as MEGA. The
channel’s share in 2004 was 15.9%, (17.0% in 2003) with the main news bulletin
attracting between 13.4% - 25.6% of the viewers (4.8% - 8.6% of the population), in the
last week of January 2005.

Sigma TV started operation in 1995. It is owned by the DIAS Publishing House Ltd.
Sigma TV has followed a choice of mostly populist policies and an emphasis on serials
of local production. In the long run, it proved more flexible in its programming policy
and included in its schedule a greater variety of programmes than its rivals. It has
managed to top the rating scale over major rival ANT1 with a share of 25.4% of the
audience. Its news bulletins are viewed by 22.6% -37.4% of the viewers (6.1% -
13.5%)57. The share of Sigma in prime time is about 30%.

ANT1 television belongs to the owners of ANT1 FM radio and has no links with the
print media sector. Since its first operation, it cooperates with ANT1 in Greece. ANT1
established itself at the top of the ratings, thanks to the adoption of a policy promoting
populist programmes and coverage. It lost the first place to Sigma TV contenting itself
to a share of 20.3% in 2004, compared to 21.5% in 2003. The audience figures for
ANT1’s news bulletins appear less fluctuating than those of its rivals, oscillating
between 15.1% - 17.2% (4.2% - 6.3%).

                                                
56 AGB-Cyprus, Telebarometer, 24-30.01.2005,

http://www.agbcyprus.com/public/telebarometer/news.asp
57 AGB-Cyprus, Telebarometer, 24-30.01.2005, 

http://www.agbcyprus.com/public/telebarometer/news.asp
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LTV (Lumiere TV) and Alpha TV are pay-TV channels with coded signal. They belong
to different companies, but have both assigned the management of their subscription
service to Multichoice, an affiliated company of Nethold Mediterranean, which has its
offices in Athens, Greece. LTV (Lumiere TV) and Alpha TV have a programming
policy focusing on movies and sports. They totalled more than 54,000 subscribers in
March 200358.

Local television stations operate in the capital Nicosia (Fred TV), in Larnaca (Vox TV),
in Limassol (New Extra TV and Capital TV), and in Paphos (Paphos TV and Omega
TV).

The programme of the public service television NET is relayed to Cyprus by the Cyprus
Broadcasting Corporation (CYBC). In the case of programmes with copyright
limitations, transmission shifts to Euronews. NET’s share was 3.7% in 2004 with its
news bulletins attracting higher audience figures in the case of important world events.

The radio landscape was the first to see the end of monopoly in 1990. The public
service broadcaster has managed to remain a leader in audience figures.

The public service CYBC operates four radio channels.

Radio Channel 1 broadcast in Greek and is addressing the general public, with various
types of programmes to satisfy different interests and tastes. Its share is about 21%59.

Channel 2 continues to broadcast in the medium wavelength band and addresses mostly
a non-Greek-speaking listenership. It has programmes in Turkish, English, Armenian
and other foreign languages with a focus on music and culture.

�  (To Trito - Channel 3) was created in 1991 to face competition following the
introduction of commercial radio. It focuses on news and current affairs programmes
and, thanks to CYBC’s resources, it has established its leadership in the radio field.
According to a survey its share is 36%.

The fourth channel relays the programme of the Athens-based music station Radio
LOVE.

Commercial radio and television faced from the beginning of their operation the
deliberate competition of the public service broadcasting. The latter’s superior resources
outweighed at times its disadvantages caused by inflexible organisational structures and
stricter legislation governing its operation. In the field of commercial radio, nine
channels have an island wide license, 34 are local broadcasters and four are small local
stations.

Super FM and �  (Proto - First) rank second, behind CYBC’s To Trito,
with 32%.  They are both closely linked to Dias Publishing House Ltd, which also owns

                                                
58 http://www.multichoice.biz/index1.php
59 Survey by Synovate, in daily Politis, 30.01.2005
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Sigma TV60. Super FM is mostly a thematic music channel, while Radio Proto addresses
the general public with emphasis on current affairs and sports programmes.

�  (Sfera – Globe), linked to Phileleftheros Group is also a thematic music
channel. It has a share of about 20%, one point more than �  (Astra – Stars),
a general interest channel having close relations with AKEL, the left-wing political
party.

ANT1 FM, belongs to the same group that owns ANT1 television. It is a late comer in
the radio universe and has a share of 15%.

�)0 (Logos – Verb) belongs to the Church of Cyprus, the major shareholder of
� �Mega – Great) television channel. It is a general interest channel, with an

emphasis on religion, and has a share of 10%.

�  (Kanali exi – Channel Six) and �  (Radio Elios – Radio Sun)
are also general interest broadcasters. They are the only island wide channels
established away from the capital, the first in Limassol and the second in Larnaca.

�  (Athina – Athina) targets a female audience, while remaining a channel
with a variety of programmes. Its share is 5.5%.

Some of the local radio channels reach an audience as large as 10% of the island’s
public. Most of the local radios broadcast music; Radio Capital, in Limassol is an
exception; it has also some programmes on culture and overall share of 6%, in spite of
its local output.

The estimated advertising expenditure on broadcasting media was 24,250,000 CP for
television and 3,100,000 CP for radio. The nominal investment for television
advertising in 200461 was 101,854,539 CP, spent for the screening of 308,091 spots.
There was an increase of about 20% compared to 85,051,015 CP and 259,033 spots in
2003. The real investment, though, is estimated to 22,100,000 CP in 2003 and to
24,250,000 in 2004.

Sigma TV screened 39.5% of the spots in 2004, ANT1 24,6%, MEGA 23,9% and the
two channels of the public broadcaster totalled 11.9% of the spots.

Satellite and digital broadcasting services remain in their infancy; they operate in
legal vacuum.

                                                
60 Dias Publishing House, Radio Proto and of Sigma TV appear to belong different shareholders. On

the company’s web site, though, it is stated “DIAS Publishing House, is Cyprus's largest and fastest
growing print and electronic media company” (www.dias.com.cy)

61 All figures from AGB-Cyprus.
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In July 2004, Multichoice launched NOVA Cyprus for the distribution of digital
television through satellite. Existing users of LTV and Alpha coded programmes might
upgrade their equipment to receive the channels offered with NOVA bouquet.

The public service Cyprus Telecommunications Authority (CYTA), launched in the
course of 2004 its own service MiVision distributed by Cytanet, its internet platform.

The public service Electricity Authority of Cyprus (EAC) announced in October 2004
the distribution of Cablenet. Their initial plans to start operation in February 2005 in
agreement with NV Cable Communication Systems LTD were not realized by the time
of drafting this report (early April).. CableNet will be using fibre optics technology.

The owners of Athina radio announced plans for satellite digital television in
November 2004. It is expected to start operation in May 2005 instead of February 2005,
announced initially.

I Regulatory frameworks in Cyprus having an impact on the media sector

1. Legal framework

a) Constitutional provisions

Article 19 of the Constitution guarantees freedom of expression; it stipulates also that
this right does not prevent the authorities from requiring licensing for audio, and vision
and cinema services.

Article 171, under Part XIL – Miscellaneous Provisions, provides for the obligation of
the public service to broadcast audio and vision programmes in both Greek and Turkish,
the official languages of the Republic, respecting specific quotas.

b) Sector-specific regulations

aa. The Law on Radio and Television Stations of 1998 ( � � �
� � � ������

The law N. 7(I)/199862 on the establishment, installation and operation of radio and
television stations amended and consolidated the laws N. 120/199063 and N. 29(I)/199264

on radio and television respectively. The main objectives of the law were to:

• Allow the establishment and operation of private commercial broadcasters;

• To ensure the editorial and creative independence of professionals in the
broadcasting media;

                                                
62 Official gazette, 30.1.1998
63 Official gazette, 9.7.1990
64 Official gazette, 23.4.1992
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• Set the requirements for safeguarding media pluralism;

• Delegate the powers of licensing and monitoring the operation of commercial
broadcasting to an independent authority.

The law incorporates basic provisions of the European Directive Television Without
Frontiers 89/552/EEC as amended by the Directive 97/36 EC. These provisions are
relevant to procedures and criteria for granting of broadcasting licences, the protection
of minors, restrictions on duration and content of advertisements, telemarketing and
sponsorship, promotion of European works and rules governing transfrontier broadcasts.

The law created the conditions for companies established and operating in Cyprus to
apply for granting of a radio or a television licence. Prior to the amendment of April
200465 the law applied only to commercial broadcasting and separated from the law on
Cyprus Broadcasting Corporation66, setting a dual system of public service and
commercial broadcasting. In an attempt to regulate content issues in the same way,
simultaneous amendments to the two laws were taking place.

The provisions were also limited to broadcasters licensed by the Radio and Television
Authority and addressing the public of Cyprus using terrestrial analogue means. The
criteria of selection referred to technical and content requirements and the professional
skills of the persons assigned by the applicant with the main tasks. Constraints on
capital participation and shareholding in other media companies aim at disallowing
ownership concentrations and threats to pluralism. No person can hold more than 25%
of the capital share, alone or with close family persons.

With the exception of licences for operating a limited coverage local radio, all licences
can only be granted to companies. In order to ensure transparency in ownership, section
19 stipulated that the shares of a company having shares in the capital of the licensee
could only be nominative (belonging to natural persons) and no one can hold more than
10% of the former’s share capital.

No company can hold more than one radio licence and no company can hold more than
one television licence (section 18).

With the amending law N. 97(I)/2004 of 30 April 2004 rights granted to Cypriots were
extended to all citizens of European Union member states and companies established
under the laws of a member state.

With the same amendment, the definition of the term “Broadcaster” was broadened in
connection to the means of transmission to cover every station under the jurisdiction of
the Republic of Cyprus, extending thus the powers of the Radio and Television

                                                
65 Amending law N. 97(I)/2004 of 30 April 2004, Official gazette, 30.4.2004
66 Chapter 300A amended in 2004
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Authority to all broadcasters, including the Public Service CYBC. It also enabled the
Authority to assume responsibility on transfrontier broadcasts.

 “Broadcaster is a television or radio station which operates under the present law and
includes the natural or legal person that has the editorial responsibility for the composition
of radio and television programmes, in the meaning given in the definition of
transmission, and transmits them or assigns their transmission to third parties”.

While section 18 was leaving open the possibility for a company to obtain one radio and
one television licence, section 19 provided that no licence could be granted to anyone
already in possession or in control of shares in either medium or in a newspaper or
magazine or publishing house. With an amendment in 200067, a ceiling of 5% shares in
either media was allowed.

Licenses for a television channel are issued for ten years, while radio licences are valid
for only seven years. They can not be transferred to other persons and no changes to the
statutes or shareholding of the licensee can be effected without prior approval by the
RTV Authority. In the case of a licensee listed in the stock exchange, changes can take
place without prior permission provided that the shares hold by the involved
shareholder(s) remains below the ceiling of 5% of the licensee’s capital.

The details relevant to applications, technical and other requirements for granting a
licence are provided by regulations voted by the parliament68. The obligations of
broadcasters in connection to content and rating of programmes and the procedures of
investigation and decision making by the regulator are also part of the regulations.
Furthermore, the journalists’ code of ethics was incorporated in this legal document
with the consent of the respective professional union. The code on advertising,
sponsorship and telemarketing, also incorporated in the regulations was drafted in
cooperation with the association of advertisers.

bb. The law on Cyprus Broadcasting Corporation (CYBC)69� � � �
� �� �� �

The law that established the Cyprus Broadcasting Service dates back to 1953, when the
island was under colonial British rule. CYBC became a corporation in 1958 to
“exercise and perform functions relating to broadcasting by sound or television”. The
law provides for the establishment of the corporation, the procedures for appointing its
personnel and their status, as well as the powers and functions of the body.

CYBC is under the jurisdiction of the minister of interior, who has the authority to give
directions of a general character as to the performance of its functions and in relation to
the public interest. It is administered by the chairman and the board of governors (nine
members compared to seven in basic law), appointed by the council of ministers.

                                                
67 N. 134(I)/2000, Official gazette, 11.8.2000
68  10/2000
69 Cap. 300A
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The Cyprus Broadcasting Corporation had the monopoly in broadcasting until the
establishment of commercial radio and television channels in 1990 and 1992
respectively. It had two radio channels and one television channel and disposed of
extensive autonomy relating both to management issues, to the use of the frequency
spectrum70 and dealing with technical matters, i.e. erecting, maintaining and operating
transmitting and receiving stations and establishing new services.

Article 122 of the Constitution of Cyprus provides that the Corporation is a public
service institution. This status was an impediment to attempts to subject it to control and
supervision under the terms and conditions set for commercial broadcasting. However,
provisions related to content and compliance with European Directives 89/552 and
97/36 were incorporated in the law and put on equal foot the public service and
commercial broadcasters. The latest amendment71 gave the Radio and Television
Authority powers of supervision on CYBC in respect of content, including the power to
sanction the Corporation in cases of breaching the law.

Numerous amendments of the law defined the obligations of the Corporation to provide
programmes that respect equal treatment and access to the political, social and other
institutions, candidates to the office of president of the Republic; other provisions
determine its obligations to offer a wide spectrum of programmes, in the name of the
public interest and in a way that the Corporation fulfils its mission as public service
broadcasting.

The regulations on public service broadcasting of 2003 [ � �
�� � � �� � �����@72 define the criteria

to which the Cyprus broadcasting corporation should respond in order to qualify for the
characterization of public service broadcaster. The criteria are based on the need to
respect specific quotas for each category of programmes, i.e. news and current affairs,
educational and entertainment, in radio and television. Respect for these quotas enables
the corporation to qualify for receiving public funding and subsidies.

cc. The law regulating telecommunications and postal services of 2002 ( �
� � � � � � ������

The adoption of the law N.19(I)/2002 regulating telecommunications and postal
services73 was an act aiming at harmonization of the legislation of Cyprus with the
relevant regulation 2887/2000 of the European Parliament and European Directives
adopted between 1988 and 1999. The directives are listed in the preamble with their
respective amendments.

                                                
70 The Corporation was exempted from the provisions of the law on wireless and telegraphy

communications.
71 N. 96(I)/2004, Official gazette, 30.4.2004
72 . . . 616/2003, Official gazette, 25 July 2003
73 Official Gazette 22.3.2002
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The law provides for the creation of an office and the appointment of a Commissioner
entrusted with the powers to regulate issues related to Telecommunications and Postal
Services. The main provisions refer to the following:

• Requirements and procedures for the granting of licences for the establishment or
provision of telecommunication networks or services. According to section 30 of the
law, the Commissioner grants licences after a call for tenders and in accordance with
specific criteria. The Commissioner assesses the financial, technical, commercial
and managerial competence of the applicant to provide the services for which the
licence is destined.

• Licensees have rights and obligations, and providers with a dominant position in the
market should abide to stricter rules. The law also determines the terms and
conditions, as well as the criteria according to which the Commissioner decides to
allow or disallow agreements between providers that wish to offer common services
or give other providers access to their services.

• The telecommunications services should be universal, covering all the territory of
the Republic and provided to all users at reasonable prices. Providers have the
obligation to respect the rights of users and offer them access to the networks under
terms that are fair and make no discrimination between users.

• Telecommunications companies are under the obligation to provide a contract of
service in which the terms and conditions of the services provided are set. These
should be relevant to the time needed for establishing the first connection of the user
to the service, the types and standards of services, the channels through which the
user can complain to the organisation, pricing etc.

• Technical standards and the specifications of terminal and network equipment are
regulated in a way to guarantee universality and quality of the services.

• Providers are expected to ensure network and service security, and offer personal
data protection and respect for confidentiality. They should abide to these
requirements in respect of information related to access to their networks, included
in directories and bills.

dd. The law on radio communications of 2002 ( � � � �
2002)

The law revising the legal framework of radio communications N.146(I)/200274 is also
an act of harmonisation with European Directives, listed in the preamble. With its
promulgation, two laws dating to the days of British rule were abrogated; these are the
ODZ� RQ�ZLUHOHVV� WHOHJUDSK\� � � � � � � �� ����� ���
������ ��� �� � ������ DQG� WKH� ODZ� RQ� WUDGH� VKLSSLQJ� �ZLUHOHVV� WHOHJUDSK\�� > �

� � �� � ��� �����@�

                                                
74 Official Gazette, 26.7.2002
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According to the law, the minister of communications and work is the competent
authority on issues of radio communications and the allocation of frequencies. In the
exercise of these duties, the minister aims at the use of frequencies in the public interest,
the safeguarding of the consumers’ rights in relation to pricing and quality of services,
as well as avoiding harming effects on the public’s health.

The law specifies also that in the process of decision making on certain issues there
should be coordination and cooperation between the minister and the commissioner of
Telecommunications and Postal Services.

The law provides for the procedures to follow for the allocation of frequencies and the
granting of licenses. Terms and conditions should be included in an invitation for
tenders and decisions should be made on criteria published in the invitation.
Responsibility for technical control and compliance with quality standards and the terms
of the licence lies with the ministry’s services.

ee. The Press law of 1989�� � � � � ������75

The law aims at regulating a wide spectrum of issues related to press freedoms, the
publication and circulation of newspapers, books and other printed matter, the
possession of printing equipment, the establishment of a printing house and other. It
also provides for the establishment of a Press Council and of a Press authority.

The law was drafted following long consultations and close cooperation between the
authorities (the ministry of interior and the press and information office) and
professional unions, the Association of Newspapers Publishers and the Union of
Journalists. With its promulgation in 1989, the old colonial Press law was abrogated.

In the spirit of the cooperation between the authorities and the professionals, a Press
Council is established under the law, having authority on issues of journalistic ethics.
The chairman should have a legal background with no relation with the press. The
council of ministers appoints the chairman and the members of the Council.

A second body, the Press Authority is entrusted with powers related to the circulation,
distribution and pricing of newspapers. The council of ministers appoints its members,
nominated by the Association of Newspapers Publishers and the Union of Journalists,
the Association of Printers and Printing Houses and representatives from government
departments.

The law safeguards the right of journalists to seek, obtain and disseminate information,
both from public and private sources, as well as the obligation of the authorities to
provide access to information. Foreign journalist working in Cyprus should be
registered to exercise their profession.

                                                
75 N. 145/1989, Official Gazette, 11.8.1989
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The right of reply is also safeguarded by the law, with special clause related to the right
of reply of public servants and/or their service.

The only requirement for the publication of newspapers /magazines is a declaration
nominating the person legally responsible and depositing for registration the paper’s
title. Foreigners intending to publish a newspaper in Cyprus or abroad can obtain a
licence following a common decision by the ministers of interior and of foreign affairs.

The law provides also for the licensing of press distribution agencies and kiosques,
registration of presses and printing equipment and deposit of three copies of books
printed in Cyprus.

ff. The law on the protection of commercial exploitation of cinematographic films of
������ � � � � � � �

� �������76

Under the law providing for the protection of cinematographic works destined for
screening in cinema halls, no cinematographic work can be exposed for sale, sold or
rent for private use earlier than one year after it is screened for the first time in cinema
halls. The minister of interior, following an application by distributors, publishes in the
official gazette a yearly list of the new films77, informing thus the public about the
protected titles.

gg. The law on the classification/rating of FLQHPDWRJUDSKLF�ZRUNV� RI� ����� � �
� � � � ������78

The law on the classification of cinematographic films provides for the constitution of a
Council that classifies all cinematographic works destined for public screening in
cinema halls or other public premises. The Council for the Classification of
Cinematographic Films has 30 members from the public and private sectors, including
psychologists and sociologists, appointed by the minister of interior.

hh. The law on copyright and neighbouring� ULJKWV�RI������ � � � �
� � � � � � �������79

The law on the protection of copyright and neighbouring rights is a generic legal
document aiming at protecting all kinds of intellectual works. In the law there is explicit
reference to the International Conventions of Berne of 1886 on the Protection of literary
and artistic works and the International Convention of Rome of 1961 on the Protection
of phonograms and broadcasting productions. Cyprus has ratified both conventions.

                                                
76  N. 159/1990, Official Gazette, 27.7.1990
77 The film should be less than two years old and screened for the first time in Cyprus
78  N. 238/2002, Official Gazette, 31.12.2002
79  N. 59/1976, Official gazette, 3.12.1976
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The law defines the works protected and the duration, as well as the kind of protection
enjoyed by the creators and other right holders. Copyright is protected from
reproduction, advertising, selling or hiring, broadcasting, translation and adaptation and
presentation to the public of intellectual works or their essential parts.

Special clauses related to the kind and extent of protection for architectural plans,
software and databases, as well as for cable and satellite broadcasts have been added in
recent amendments80. They are aiming at keeping pace with new technologies and full
harmonisation and compliance with the European standards, including the provisions of
the European Convention on Copyright on satellite television broadcasts. Cyprus
ratified the convention in 1995.

The competent authority on copyright issues is the minister of commerce and industry.
He appoints an authority, composed of five members, entrusted with the power to
decide on issues related to copyright matters. The five members should have special
knowledge on copyright issues; at least three of them should not belong to the public
service.

2. Administrative regulation/rules

Regulations relevant to implementation of laws and other issues are part of the legal
framework; they are voted by the House of Representatives as �

�(Normative Administrative Acts). They may interpret or provide more details
as to the implementation, procedures and other aspects relating to the provisions of the
law.

3. Other provisions

a) The journalistic code of conduct

Following long consultations, the Union of Journalists, the Association of Newspaper
Publishers and the (Commercial) Broadcast Media Owners concluded an agreement that
provided for the adoption of a code of journalistic ethics ( �

) and the establishment of a Commission of Journalistic Ethics (
� ). The agreement was effectively signed by all on 21

May 1997. Six months later, the public service broadcaster CYBC signed also the code
and agreed to subject itself to the authority of the Commission.

The code of conduct provides for the modalities of appointment of the members and of
the chairman of the Commission, the rules of its operation and its mission; the code sets
the rules that should guide the work and behaviour of journalists and the media. The
rules are set in a very concise manner; they refer to the principles that journalist should

                                                
80 N. 128(I)2002, Official gazette, 19.7.02 and N. 128(I)/2004, Official gazette, 30.4.2004
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respect in press reports in order to safeguard their professional integrity and the rights of
the others.

The Commission of Journalistic Ethics is an entirely self governed body, in which the
professionals designate an independent chairman and nine members from their
profession. The ten members nominate other three non-media professionals of their
choice.

Following the adoption of the broadcasting law of 1998, the journalistic code of conduct
was incorporated as appendix in the Regulations on radio and television stations,
adopted in 200081.

b) The advertisers’ code of conduct

The Association of Advertisers and Communication professionals are in the process of
drafting their code of conduct. This is within the goals of the Association as defined in
their articles of association. The code  incorporated as appendix in the Regulations on
Radio and Television Stations82 was drafted in cooperation of the authorities and of the
association as provided in the respective law. It covers a broader spectrum of issues,
providing for the respect of principles in all advertisements; it also regulates issues
relevant to insertion, advertisements of specific products or services, telemarketing and
sponsorship.

II. Regulatory authorities in Cyprus having an impact on the media sector

1. Radio and Television Authority ( � � �

a) Legal Basis

The Radio and Television Authority is established under section 3 of the law on Radio
and Television Broadcasting of 1998. The chairman, the vice-chairman and the other
five members of the authority are appointed by the council of ministers for a period of
six years. Their mandate is renewable. They should have no connections with
broadcasting media.

The mandate of the first members expired in April 2004 and the present members were
appointed in July 2004.

b) Functions/competencies

Initially the authority had jurisdiction only on broadcasters to which it granted licences.
The amending law 97(I)/2004 brought important changes and extended the jurisdiction
of the authority on all stations under the jurisdiction of Cyprus to fill a gap in

                                                
81 . . . 10/2000 ((Normative Administrative Acts)
82 idem
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connection to the supervision of transfrontier and other broadcasts and seek equal
treatment of the public service CYBC and the commercial broadcasters.

The Radio and Television Authority is entrusted with powers to:

• Issue, modify the terms of or withdraw licences for the establishment, installation
and operation of broadcasting stations in the public interest,

• issue to broadcasters guidelines and recommendations relating to compliance with
the code of journalistic conduct and the code of advertising ethics,

• control issues relating to ownership of the broadcasters in order to avoid tendencies
to oligopoly or monopoly,

• safeguard the editorial and creative independence of those working in the
broadcasting sector and avert any interference with their work,

• monitor compliance by the broadcasters with the provisions of the law and
regulations, as well as with the terms set in their licence.

The allocation of frequencies to broadcasters is based on a plan designed by the director
of telecommunications of the ministry of communications and works.

The authority has the power to impose sanctions for not compliance with the law.
Sanctions may vary from warnings and recommendations to fines; it can also suspend or
withdraw a licence in case of severe breaches specified in the law.

The amending law 96(I)/2004 on the Cyprus Broadcasting Corporation extended the
powers of the Radio and Television Authority to the public service broadcaster. The
Authority

• exercises yearly quality control in connection to the Corporation’s obligations as
public service broadcaster,

• investigates eventual breaches of the law,

• imposes sanctions for breaches of the law relating to issues of advertising,
sponsorship and telemarketing, to the protection of minors, to respect of quotas for
European works and to broadcasts of events of major importance.

A new clause in both the aforementioned amending laws, give the authority the power
to ask the court to order a broadcaster to stop or suspend an activity which is in breach
of the law, and publish the court’s decision.

The law on radio and television stations of 1998 provided that the Authority had the
power to sanction a broadcaster for breaches of the code of journalistic ethics only after
an application by the Commission of journalistic ethics. The subsequent incorporation
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of the Code of journalistic ethics into the regulations on Radio and television stations of
2000 did not lead to amending the law.

c) Linkage with general competition authorities?

There is no provision in the law relating to competition or to competition authorities.

2. The board of directors of the Cyprus Broadcasting Corporation (CYBC)
( � � � � � �

a) Legal basis

Section 4 of the law on the Cyprus Broadcasting Corporation provides for the
establishment of the Corporation; the council of ministers appoints the chairman and
vice chairman and seven more members of the board of directors for a mandate of three
years. The council may remove the chairman or any other member of the Corporation
without providing any reason for the removal.

b) Functions/competencies

The board of directors appoints the director general and the employees of the
Corporation, which have the status of public servants.

It has the authority to issue, with the approval of the council of ministers, regulations
related to the appointment, the promotion and the pensions of its personnel and to other
issues. Furthermore, the functions of the corporation are as follows:

• To provide audio and television services to the public,

• to supervise and operate its installations,

• to manage its property,

• to promote the development of the broadcasting services in Cyprus and abroad

The amending law 96(I)/2004 created a dual power in the corporation; the Radio and
Television Authority is exercising supervising functions not only in connection to
programme content and compliance with the legislation. It is also the body entrusted
with assessing the overall work and fulfilment of the mission assigned to the public
service broadcaster.

c) Linkage with general competition authorities?

There is no provision in the law relating to competition or to competition authorities.
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3 Press Council and Press Authority ( � � � � �

a) Legal basis

Section 3 of the press law 145/1989 provides for the constitution of the press council.
The chairman and the members of the council are appointed by the council of ministers
for a three year mandate; the chairman should have a legal background with no
connection to the press. The Association of Publishers and the Union of Journalists
nominate three members each and political parties in parliament nominate one each.

Section 24 provides for the establishment of a nine-member Press Authority. All are
appointed by the council of ministers on the basis of nominations by the Union of
Newspapers Publishers (the chairman and two members), the Union of Journalists (one)
and representatives of public service departments (five).

b) Functions/competencies

The Press Council is entrusted with powers to

• ensure respect for the freedom and independence of the press,

• defend the rights and interests of the press,

• regulate issues relevant to professional conduct of the pres and the journalists,

• investigate complaints or initiate investigations in connection to the conduct of the
press and the journalists,

• issue professional cards to journalists.

The Press Authority is entrusted with the power of determining the ceiling price for
newspapers and the commission received by distributors and of licensing the operation
of distribution agencies.

In practice, the two bodies have never succeeded to operate properly. From the first
couple of meetings, the professionals voiced their strong objections to a number of
provisions included in the law. Their main objections were connected with the
appointment of the chairman and the members of the two bodies by the government as
well as the inclusion of party appointees in them. They considered that these constituted
a crude interference with media freedoms and independence. The chairman of the
Council continued to exercise his duties until the expiration of his mandate. No new
members were appointed thereof.

4. The Commission of Journalistic Ethics ( � � �

This is a fully self-regulatory body, established at the initiative of the media
professionals and funded by them. The Commission examines complaints of the public
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against both printed and broadcast media. In exceptional cases it can initiate an
investigation.

The Commission decides whether there has been a breach of the journalistic code of
ethics. It has no sanctioning power; the incriminated media are obliged to publish the
decision.

The establishment and operation of the Commission is founded on the perception that
state interference with issues of freedom of expression is an old-fashioned practice;
regulation should be left to media professionals them selves.

5. The Office of the Commissioner Regulating Telecommunications and Postal
Services ( � � � � �

�

a) Legal Basis

The law 19(I)/2002 on telecommunications and postal services provided, in section 8,
for the creation of the Office of the Commissioner Regulating Telecommunications and
Postal Services and, in section 3, the appointment of a Commissioner to head the Office.
The first Commissioner was appointed in January 2002 for a mandate of six years; the
appointing authority is the council of ministers, in consultation, under the law, with the
parliamentary committee for European affairs.

The Office is an independent body.

b) Functions/competencies

The Commissioner’s mission is to promote the following:

• Universal services in the telecommunications and postal sector.

• Defending the interests of the consumers in connection to pricing and quality of
service.

• The existence of effective competition in the market of telecommunications and
postal services

• Make available a wide range of telecommunications equipment and services.

The Commissioner advices the minister of communications and works on issues relating
to its competence and implements the framework of general policy defined by the
minister. He is

• setting quality standards and specifications and supervising compliance by service
providers with these specifications,

• issuing orders defining the pricing frame that guarantees effective competition,
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• deciding on agreements of interfacing and cooperation between telecommunications
operators

• managing the numbering attribution system.

The Commissioner has also sanctioning powers for breaches of the law and the terms of
the licence by operators. In the exercise of his functions, he is bound to ensure respect
for transparency, equal treatment, impartiality and proportionality.

III. Market definitions and/or criteria upheld for market perception in the
relevant sector focused legislation

1. Publishing

The press law of 1989 and the law on copyright of 197683 give definitions relating to
“books” and “newspapers”.

In the context of the press law we note the following:

• The term “book” is defined as everything that is printed; it excludes a price list,
yearly reports, a commercial letter or commercial advertisement.

• The term “newspaper” is a publication aiming at informing, appearing daily or at
regular intervals not longer than one month.

• “Newspaper”, if not otherwise stated in the law, means also a magazine, appearing
regularly, at least quarterly.

The law on copyright focuses on the content of all types of works and categorizes them
as scientific, literary and other.

2. Music – copyright

The law on copyright provides various definitions that are connected with the content or
the (re)production process and material used. A “music work” is defined as any work
independently of the quality of music.

3. Film

The law on copyright defines “film” in a very broad manner; it is “any cinematographic
or audiovisual work or moving images with or without sound”.

The law on the protection of cinematographic works N. 159/1990 defines
“cinematographic film” and “cinematographic work”, as well as “magnetic tape” and

                                                
83 N. 145/1989 and N. 59/1976
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“magnetic disk”, distinguishing between the material support and the process that
records the content (celluloid film, tape) and the content as an intellectual or other work.
Amending law N. 43(I)199984 extents the definition of the material support to include
CD and DVD. In this respect, “film” is defined as

“film of celluloid texture, of any width and length, which the creator of a cinematographic
work, or any authorised person, uses as the material support of a cinematographic work
with the goal to exploit it commercially, and includes every true copy of this film”.

Cinematographic work is defined as

“the original and permanent setting and recording on the appropriate material support by
using any technical, chemical, electromagnetic or other method, a sequence of optical
representations of fiction or a story which can then be projected (screened) or transmitted
in the form of animated images with or without sound”.

The law on the classification of cinematographic works of 2002 defines “film” or
“cinematographic film” in its technical/ material aspects;

“Cinematographic film or film means any audiovisual work produced either through the
process of chemical recording of images that creates a negative from which positive copies
are recorded on celluloid or through the process of taping or recording in digital form of
professional quality”

4. Broadcasting (radio and television)

The radio and television law of 1998 initially defined the term “broadcaster” with a
narrow meaning, limiting it to those licensed by the Radio and Television Authority. In
this context, and given the existence of the public service Cyprus Broadcasting
Corporation, the market was split, leaving a legal gap, in connection to broadcasting
services offered by satellite, cable or other means.

The amending laws on the public service and the commercial broadcasters85 bridged
partly the gap between the two sectors in respect of content regulation. The public
service enjoys autonomy in respect of creating new channels, managing the use of
frequencies and installation of transmitters and receivers.

The distinction between commercial and public service broadcasting and the need for
treating them differently in connection to funding and payment of fees (license and on
incime from advertisements) was examined by the Supreme Court. Sigma Radio TV
/Dias Publishing House vs Radio Television Authority86 complained that the payment of
license fees by commercial broadcasters, while the Cyprus Broadcasting Corporation

                                                
84 Official gazette 7.5.1999
85 N. 96(I)/2004 and N. 97(I)/2004 of 30 April 2004, Official gazette, 30.4.2004
86 Cases 320/99, 809/00, 299/01, 300/01 and other 22 cases, Sigma Radio TV Ltd vs Radio Television

Authority and Dias Publishing House Ltd vs Radio Television Authority, 24 February 2004, case
319/99, Dias Publishing House ltd for Radio Proto vs Radio Television authority, 27 November
2001 and case 1096/01, Sigma TV vs Radio Television Authority, 7 January 2003.
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receives public funding, is violating article 28 of the constitution, on equality. The court
noted inter alia:

“We do not see anticonstitutionality in imposing fees. Obviously this does not constitute
imposition of a tax. Then, any opposition to the existence of both public service television
and private broadcasters can not be upheld, because this coexistence might respond fully
and more effectively to the right provided in art. 19 (Note of the author: art 19 of the
constitution on freedom of expression). … Public and private radiotelevision are different
in nature and in connection to their mission. This justifies respectively different regulations
and treatment with respect to the viability and sufficiency in their operation, but also in
respect of the financial needs of the Authority established under the law for safeguarding
the right provided in article 19 of the constitution.”

The legal gap connected to satellite, cable and digital television remains.

The authorities are working on the draft of a law that would regulate the whole
spectrum of broadcasting services. Three years ago, the draft law was at the last stage
before being sent for decision to the council of ministers87. According to a recent press
report88 the issue is under consideration in meetings with the participation of
government departments.

The issue of rating of cinematographic films screened on television was examined by
the Supreme Appeals Court89. Antenna TV contested the decision of the Radio
Television Authority to rate a film (Showgirl) as pornographic and sanction the station
for its screening; the broadcaster argued that the Commission for the rating of
cinematographic works rated it as suitable only for persons over 18 years old and
authorities in other countries rated it also differently. In the first instance the Supreme
Court found flaws in the law and not sufficient justification of the Authority’s decision.
The Appeals Court repealed this decision and noted:

“We have also noted that the rating of the film in category 3 was done under the provisions
of the law on rating cinematographic films, based on criteria that are different from those
used for the rating of television programmes. The rating of the film in this category could
not influence the way the authority dealt with the screening of the film, under the
provisions of the law on radio and television stations and the relevant regulations”.

Under the law on radio and television broadcasting, licences are granted for the
establishment of:

• A small local coverage radio station, destined for amateur and not receiving
advertisements. Its range of coverage is limited to a locality,

                                                
87 The draft was under study by the legal service of the Republic in late 2002.
88 ����.1.2005
89 Case Radio Television Authority vs Antenna TV Ltd (appeal), 24 March 2004
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• a local radio or local television station, with a geographic coverage extending to the
boundaries of an administrative district, or

• an island-wide radio or television broadcaster; the meaning of “island wide” is
defined in terms of the population reached. At least 75% of Cyprus inhabitants
should be able to capture such a channel.

Given the different size and morphology of the administrative districts, the effective
coverage of a station varies largely from one district to another.

5. Internet

No legal framework exists relating to internet services.

IV. Market definitions and/or criteria for market perception in the media-sector,
as upheld in sector specific practice of authorities and/or courts

No examples are available on the issue.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

There have not been so far any cases that could illustrate the relationship between the
perceptions of sector specific authorities and those of the competition authorities.

VI. The impact of the non-competition framework and practice on the work of
the competition regulator, in particular when defining the relevant markets

The definition of radio and television broadcasting is limited to analogue broadcasting;
this enabled the Cyprus Telecommunication Authority, the Cyprus Electricity Authority
and others to provide television services via the internet, digital and satellite
transmission. This poses the question whether the provision of such services from an
organisation that is in dominant position in the telecommunications or the supply of
electricity sectors can be viewed as a breach to competition rules and a threat to the
analogue television market. Furthermore, a radio broadcaster (Athina radio) and the
company that manages the subscription system of two pay-TV broadcasters
(Multichoice, LTV and Alpha TV respectively) are also providing cable TV, acting as
carriers. The issues raised are related to respect of the clauses of the law on media
concentrations as well as to the ones related to regulating content in cable television
programmes; both have a direct impact on the market and on competition.

In a report from the Service to the Competition Commission, regarding an investigation
in the film sector, the service relied on a provision in the law on protection of
commercial exploitation of cinematographic films of 1990 that prescribes a 12 month
exclusive theatre exhibition period, during which any other commercial exploitation is
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prohibited90. This may be seen as an impact of sector-specific regulation on the work of
the competition authority.

                                                
90 See Service Report, file No 11.17.20/2004 of 1 September 2004. For further details see para. 2.37
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This report focuses on an examination of the current methodology, legal framework
and corresponding case law concerning market definitions in the media sector in the
Czech Republic.

Part A introduces the relevant legal provisions and the main institutions concerned
with the implementation of competition law in the Czech Republic. In part B, we
focus on the relevant markets as they were defined by the Czech competition
authorities in case law which dealt with publishing, music, film, broadcasting and the
Internet. In connection with this, we review in detail the market definitions,
methodology and reasoning used. Comparing these markets with the relevant markets
outlined by the case law of the European Commission, the analysis will show that the
same market definition methodology is used and the same principles are applied in
most of the cases in the Czech Republic (part C).
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A. Market definitions in competition and media law in the Czech
Republic

I. Introduction

1. Regulatory framework

In the Czech Republic, the main legislation covering the area of economic
competition is the Act on the Protection of Economic Competition (hereinafter “the
Competition Act”)1. The Competition Act became effective on 1 July 2001. It
replaced the previous Act on the Protection of Economic Competition2 and provided a
completely new legislative basis for competition policy in the Czech Republic in
order to achieve compatibility with European regulations on economic competition.
The Competition Act regulates three basic pillars of competition law: (i) cartels3, (ii)
abuse of a dominant position4 and (iii) merger control5.

The Competition Act applies to all competitors, i.e. individuals, legal entities and
their associations, which participate in economic competition, unless the Competition
Act or special laws provide otherwise. Its object is to maintain the existing level of
economic competition, promote its development in the future and prevent anti-
competitive practices6.

In accordance with EC competition law, the Competition Act generally prohibits and
declares invalid all agreements between competitors, resolutions of their associations
and competitors’ concerted acts which result, or may result, in a violation of
economic competition. However, the Antimonopoly Office’s decision or decree may
stipulate an exemption from the above-mentioned principle.

The abuse of a dominant position to the detriment of other competitors or consumers
is also prohibited by the Competition Act. A competitor (or more competitors

                                                
1 Act No. 143/2001 Coll., on the protection of economic competition [zákon o RFKUDQ

KRVSRGi VNp�VRXWHåH@��DV�DPHQGHG��7KH�RULJLQDO�ZRUGLQJ�RI� WKH�&RPSHWLWLRQ�$FW� LV�DYDLODEOH�DW
http://web.mvcr.cz/rs_atlantic/ftp/sbirka/2001/sb058-01.pdf (all URLs were last visited on 18
March 2005). So far, the Competition Act has been amended by Act No. 340/2004 Coll.
(effective as of 2 June 2004) and Act No. 484/2004 Coll. (effective as of 7 September 2004).

2 Act No. 63/1991 Coll., on the protection of economic competition, as amended, which became
effective on 1 March 1991.

3 § 3 et seq. of the Competition Act.
4 § 10 et seq. of the Competition Act.
5 § 12 et seq. of the Competition Act.
6 Raus, D., Neruda, R.: Zákon o RFKUDQ � KRVSRGi VNp� VRXW åH�� .RPHQWi � D� souvisící þHVNp� L

komunitární S HGSLV\�>$FW�RQ�WKH�3URWHFWLRQ�RI�(FRQRPLF�&RPSHWLWLRQ��&RPPHQWDU\�DQG�UHODWHG
Czech and Community regulations]. Linde Praha, 2004, p. 12.
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together) has (have) a dominant position on the market, if its (their) market power
enables it (them) to behave, to a large extent, independently of other competitors.

Furthermore, the Competition Act regulates the procedure of the application of
Articles 81 and 82 of the Treaty on Establishment of the European Community by the
bodies of the Czech Republic and their co-operation with the EC Commission and
other Member States’ bodies on the basis of the Regulation on the Implementation of
the Rules on Competition7.

In addition, in February 2005, the Czech Parliament started to discuss a draft
amendment8 to the Competition Act whose objective is the implementation of the EC
Merger Regulation9. The proposed effective date is the date of the law’s promulgation
in the Collection of Laws (based on the legislative procedure, the law will probably
become effective in the second half of 2005).

The Czech media and telecommunications sector is governed by various laws related
to the specific segments of this sector, for example, the Telecommunications Act, the
Act on the Press and the Act on Radio and Television Broadcasting.

2. Relevant competition and regulatory authorities in the media sector

The relevant Czech competition and regulatory authorities in the media sector are the
following:

a) the Office for the Protection of Economic Competition10 (hereinafter “the
Antimonopoly Office”);

b) the Ministry of Informatics11 and Czech Telecommunications Authority12

(hereinafter “the Telecommunications Authority”);

c) the Council for Radio and Television Broadcasting13 (hereinafter “the Broadcasting
Council”).

                                                
7 Council Regulation (EC) No. 1/2003 of 16 December 2002 on the implementation of the rules on

competition laid down in Articles 81 and 82 of the Treaty.
8 Parliamentary document No. 879. The bill and the explanatory report are available in Czech at

http://www.psp.cz/sqw/text/tiskt.sqw?O=4&CT=879&CT1=0.
9 Council Regulation (EC) No. 139/2004 of 20 January 2004 on the control of concentrations

between undertakings (the EC Merger Regulation).
10 Ò DG� SUR�ochranu KRVSRGi VNp� VRXW åH��www.compet.cz; the competence of the Antimonopoly

Office is specified in Act No. 273/1996 Coll., on the competence of the Office for the Protection
of Economic Competition, as amended.

11 Ministerstvo informatiky ýHVNp�republiky, www.micr.cz
12 ýHVNê�WHOHNRPXQLNDþQt�~ DG��www.ctu.cz
13 Rada pro rozhlasové a televizní vysílání, www.rrtv.cz
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a) The Antimonopoly Office

The Antimonopoly Office is the national competition authority responsible for the
protection of competition. It also has certain powers in the areas of public aid and
public procurement. The Antimonopoly Office makes its decisions in individual
cases independently. It is headed by a Chairman appointed by the President of the
Czech Republic for a six-year term of office. The Antimonopoly Office is structured
into several departments and is located in Brno.

The Antimonopoly Office enforces the prohibition of cartels, rules on the abuse of a
dominant position and approves any concentration of competitors. Since the
Antimonopoly Office is charged with the administrative enforcement of competition
rules, it is empowered to initiate proceedings (on its own initiative or upon a third
party’s input) and to take administrative measures. The Antimonopoly Office is the
body which applies Articles 81 and 82 of the European Community Treaty in the
Czech Republic. It has extensive investigation powers, comparable to those of the
European Commission.

In the event of a violation of the Competition Act, the Antimonopoly Office can
impose a fine and/or rectification measures. If the subject concerned disagrees with
the Antimonopoly Office’s administrative decision, it can file an appeal against the
decision with the Antimonopoly Office’s Chairman, who shall decide such an appeal
on the basis of the proposal of a special commission established by him/her. The
decision can be further challenged by an administrative action within administrative
judicial proceedings.

The decisions of the Antimonopoly Office are publicly accessible on its website.

b) Ministry of Informatics and the Telecommunications Authority

The Ministry of Informatics and the Telecommunications Authority are the regulatory
authorities of the telecommunications market in the Czech Republic. Their
competences are laid down in the Telecommunications Act14. The Ministry of
Informatics, among other matters, sets out the basic principles of state regulation in
the telecommunications sector, ensures the performance of the international
obligations of the Czech Republic and formulates the national telecommunications
policy, including the monitoring of its fulfilment. It also approves the frequency
bands allocation plan.

The Telecommunications Authority is an independent administrative authority within
the competence of the Government of the Czech Republic. It regulates the

                                                
14 Act No. 151/2000 Coll., on telecommunications [zákon o telekomunikacích], as amended;

effective as of 1 July 2000. We note in this connection that the legislative procedure of the
adoption of the new Act on Electronic Communications, which will replace the current
Telecommunications Act, is almost complete. The new law has not yet been promulgated in the
Collection of Laws; it will become effective on the first day of the second month following the
date of promulgation.
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telecommunications market in the Czech Republic in the areas of, among others,
licensing proceedings, access and interconnection of the public telecommunications
networks, assignment of frequency spectra, pricing, etc. The Telecommunications
Authority is headed by its Chairman and is structured into several departments and an
internal audit section.

c) The Broadcasting Council

The Broadcasting Act15 established the Broadcasting Council as an administrative
authority which executes government administration in the area of radio and
television broadcasting and retransmission. The Broadcasting Council supervises the
maintenance and further development of the plurality of programmes and the
information provided in the area of radio and television broadcasting and
retransmission, monitors the independence of its content and fulfils other tasks laid
down by legal regulations.

The Broadcasting Council’s competence covers, among other issues, decision-making
in the areas of licences for the operation of radio and television broadcasting,
operation of retransmission, and cooperation with the Telecommunications Authority
on the allocation plan for the frequency range dedicated to radio and television
broadcasting. The Broadcasting Council has to submit annual reports to the Chamber
of Deputies (i.e. the lower chamber of the Parliament of the Czech Republic), which
must include specified information.

II. General approach to market definitions under Czech competition law

Based on the statutory definition of the term “relevant market” in the Competition
Act16, a relevant market is defined as a market of goods (i.e. both products and
services) which are – from the point of view of their characteristics, price and
intended use – (i) identical, comparable or mutually substitutable, and (ii) located in
an area in which competition conditions are sufficiently homogenous and obviously
distinguishable from neighbouring areas.

Besides the statutory definition of the term “relevant market” specified above, another
relevant market definition, formulated by legal theory, is also generally accepted. A
relevant market is also defined as a spatial and time concurrence of the demand and
supply in respect of such goods, services and actions, which are identical or mutually
substitutable from the perspective of the satisfaction of certain needs of their users17.

When defining a particular relevant market, the Antimonopoly Office must develop
the specific criteria that will be used and, as a second step, proceed to analyse the
functioning of competition within this market. These specific criteria have to be
applied to the product and geographical dimension of the relevant market. Generally
said, when defining a relevant market, the factors usually examined are “who and

                                                
15 Act No. 231/2001 Coll., on Radio and Television Broadcasting [zákon o rozhlasovém a

televizním vysílání], as amended.
16 § 2 Par. 2 of the Competition Act
17 Ibid. sub 6, p. 33
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where” satisfies the consumer’s needs. On the other hand, it is obvious that the
relevant market exists only as a complex formed by the concurrence of material and
territorial dimensions. These aspects cannot be examined separately, only mutually18.

In addition, a time dimension is sometimes considered as the third dimension of the
relevant market (see below).

The above procedures are also confirmed by the practice of the Antimonopoly Office.
So far, the Antimonopoly Office has not issued any particular informational material
(e.g. guidelines, communications or information sheets) concerning the methodology
or strategies it uses for defining relevant markets. However, from the year 1999
onwards, the Antimonopoly Office has published its decisions on competition matters
on its website and these decisions can be studied in order to find some patterns. The
decisions of both courts and administrative bodies play an important role in the
interpretation of legal regulations and their practical application. From this
perspective, we consider the Antimonopoly Office’s case law to be the key to
discovering the Antimonopoly Office’s attitudes and methods in defining relevant
markets.

1. The definition of the relevant product market

The purpose of the definition of the relevant product market as the initial stage of
defining the relevant market is to define the scope of goods which are mutually
substitutable, and to separate them from other goods which are not substitutable.

As mentioned above, the Competition Act defines the relevant market using a
comprehensive definition and does not use the specific term “relevant product
market”. From the statutory definition, it can be concluded that the relevant product
market is a market of goods (i.e. both products and services) which are identical,
comparable or mutually substitutable from the perspective of their characteristics,
price and intended use. The statutory definition indicates what aspects are taken into
account by the Antimonopoly Office when defining the relevant product market –
namely the substitutability of the goods, the characteristics of the goods (including
their price) and the particular features of their intended use. It is within the discretion
of the Antimonopoly Office to decide what decisive criteria will be used in each
particular case.

The relevant product market has two sides:

a) demand-side substitution, and

b) supply-side substitution.

a) Demand-side substitution

The practice of the Antimonopoly Office shows that the views of consumers with
regard to the interchangeability and substitutability of particular goods (i.e. products
or services) are the most important factors when defining the relevant product market.

                                                
18  Ibid sub 17
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In other words, when defining the relevant product market, the consumer is the final
“arbitrator” who decides on the substitutability of goods from the perspective of their
use and function. Goods which are only partially substitutable do not form a part of
the relevant market. Generally, consumer preferences may influence the relevant
market definition if they show long-term stability based on factors such as local or
national habits. In this connection, it is necessary to emphasise that the consumer
habits decisive for the relevant market definition change over the course of time.
Therefore, the Antimonopoly Office does not mechanically rely on its previous case
law, but examines possible shifts19. Also, brand loyalty plays a role in the
Antimonopoly Office’s practice of assessing market entrance barriers20.

For an examination of the substitutability of particular goods, a price test (SSNIP test)
is used. The price test covers the following three items: (i) a real price increase, which
must be permanent, small and significant; (ii) simulation of consumer reaction; and
(iii) the smallest market principle21.

The price test simulated for demand-side substitution is also available for an
examination of supply-side substitution. Usually, it is not possible to perform the
price test in reality. Therefore, two aspects of substitutability are taken into account:
functional and reactive substitutability. Functional substitutability means that two
different products or services are substitutable on the basis of their physical and
technical characteristics. Reactive substitutability reflects the extent of consumer
reaction to a price change (small, significant, permanent – as specified above); this
reactive substitutability is the subjective aspect of the relevant product market
analysis.

In the Antimonopoly Office’s practice, the price test and other tests which focus on a
study of prices are supplemented with a number of marketing methods (e.g. studying
the target groups of an advertising campaign, comparing guarantee terms and
conditions, etc.). The Antimonopoly Office also uses consumer polls, which provide
the input data for the price test.

Legal theory formulates certain substitutability barriers. These are, however, of a
relative nature, as their significance can vary over time and different consumers can
view them differently. These barriers include the following situations:

• Product A has better distribution, which can eliminate the transfer of demand to

Product B

                                                
19 'YR iN�� 6��� Kontrola spojování VRXW åLWHO � >&RQWURO� RI� FRQFHQWUDWLRQV@�� �st edition, Praha,

C.H.Beck, 2002, p. 45
20 Ibid. sub 19. See also e.g. decision Ref. No. S 57/02-1321/02 date 3 April 2002 in Section 0.0.

hereof.
21 The smallest market principle means the narrowest concentration of products, to which the

consumers react. Ibid. sub 6, p. 36; Neruda, Robert: Relevantní trh a otázky související v teorii a
praxi VRXW åQtKR�práva - 1. þiVW�>5HOHYDQW�PDUNHW�DQG�FRQQHFWHG�LVVXHV�LQ�WKH�WKHRU\�DQ�SUDFWLFH
of the competition law – Part 1], in: Právní rozhledy, 12/2004, p. 447
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• Product A is sold including accessories, causing additional costs if the demand

transfers to Product B which is sold without accessories

• Product A requires investment into the construction of a special device22.

From the practice of the Antimonopoly Office, we can summarise that a variety of
reasons and differences in product characteristics play very important roles. Different
technologies, different means of providing services (newspapers, Internet), providing
services free-of-charge or for a charge, the nature of the financing of service
providers23, etc. are all indicators that two services (or products) are not substitutable
and that each of them represents its own relevant product market.

b) Supply-side substitution

As mentioned above, the price test is also applicable for the purposes of the supply-
side substitutability analysis. Moreover, as far as media markets are concerned, in the
Kabel Plus case24 a number of further issues were examined when defining the
relevant product market. In the said decision, the Antimonopoly Office dealt with,
among other criteria, production and technology perspectives, factual substitutability
and the investment demands of entering the particular market.

2. The definition of the relevant geographical market

The definition of the relevant geographical market is to be performed subsequent to
the definition of the relevant product market since it must be defined in which
territorial framework the consumers can transfer their demand. Based on the statutory
definition of a relevant market, the geographical aspect of the relevant market relates
to the area in which the competition conditions are sufficiently homogenous and
obviously distinguishable from neighbouring areas.

In the CZ.NIC case25, the Antimonopoly Office defined the geographical dimension of
the relevant market as an area in which the purchaser may try to find alternative
sources of supply of the products (services) which were defined as the object of the
products (services) market.

So far, the practice of the Antimonopoly Office has defined the relevant geographical
markets as (i) national (i.e. the area of the Czech Republic), which prevails taking
into account distances and current transportation options, or (ii) local.

The following are examples of the criteria used by the Antimonopoly Office when
analysing whether a particular area can be separated as the relevant geographical
market: main location of the business activities, concentration of the business
activities in particular territorial areas, location of consumers and transportation costs

                                                
22 Ibid. sub 21, the latter quotation, p. 454
23 Decision Ref. No. S 14/03-2248/03 dated 25 June 2003
24 Decision Ref. No. S 79/99-230 dated 16 August 1999
25 Decision Ref. No. S 156/98-184/99-210 dated 29 January 1999
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In addition, despite the (limited) territorial competence of the Antimonopoly Office,
the relevant geographical market may be defined to be even broader than the area of
the Czech Republic. If the relevant market is defined in accordance with the
Competition Act as being geographically broader, i.e. extends beyond the territory of
the Czech Republic26, the Competition Act may not prevent the relevant geographical
market being defined as supranational27. Although the supranational definition of the
relevant market may also occur in the media sector, the practice of the Antimonopoly
Office – as outlined below – shows that the relevant geographical market definitions
usually cover either the territory of the Czech Republic or smaller (regional or local)
areas, even in the case of the media sector.

3. Other criteria

In addition, a time dimension is sometimes considered as the third dimension of the
relevant market. The time dimension represents the frequency (regularity and
repeatability) of contact of demand and supply. Based on these criteria, there are two
categories: permanent markets and random markets28.

Although EU law and the practice of European bodies do not usually deal with the
time aspect of the relevant market, they do, at the same time, define a relevant market
as a dynamic process. The Antimonopoly Office briefly defines the time dimension of
a relevant market in almost all of its decisions dealing with relevant market
definitions.

Conversely, a competitor-supplier of products which are in all other respects
substitutable may, theoretically, be a person with a dominant position (or a
monopoly) if a consumer – from the time perspective – is not able to find a
substitutable product in a particular territory29.

However, the significance of the time aspect definition is less than that of the
definitions for the relevant product and geographical markets. The time definition
may play a more important role when defining, in particular, relevant markets in
respect of certain periodically repeated products or services.

B Overview of the relevant product and geographical markets in
the media sector in the Czech Republic

This part of the report provides an overview of the relevant markets in the media
sector as defined by the Antimonopoly Office. Although the number of such
decisions is not very large, and the reasoning in some cases is not very extensive or

                                                
26 In other words, the coincidence of the supply and demand in respect of a particular product,

which was defined as a relevant product, takes place on a broader area than the territory of the
Czech Republic.

27 Ibid. sub 21, the latter quotation, p. 448
28 Ibid. sub 25; see also decision Ref. No. S 67/01-1492/01-OF dated 11 September 2001
29 Ibid. sub 21, the latter quotation, p. 449
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precise, it nevertheless gives a good overview of the particular sectors and allows a
general comparative evaluation to be made. This will be done in part C of this work.
The sectors described in this part are publishing, music, broadcasting (radio and
television) and the Internet. Both the relevant product markets and the relevant
geographical markets are presented in each of the sub-sections of the following
analysis.

Based on our research, it seems that the Antimonopoly Office has not reviewed the
relevant market of the film industry. However, it is highly likely that the
Antimonopoly Office, when defining relevant markets in the film industry, would
apply the general principles mentioned in this chapter.

I. Publishing

In its practice, the Antimonopoly Office has dealt with several cases in the publishing
sector. We summarize the most important ones below.

1. Press

In the Dispress case30, which dealt with the merger of companies active in the area of
press distribution, the Antimonopoly Office defined the relevant product market as
“the market of services connected with press distribution”. The relevant geographic
market was defined as the area of the Czech Republic and the market was
characterised as consisting of permanent supplies.

An interesting definition of the relevant market in the area of dailies was included in
the Vydavatelství VLTAVA31 case, concerning the merger of Vydavatelství VLTAVA
and PRAGOPRINT, which both publish dailies. Vydavatelství VLTAVA operates in
the regions of South, West, Central and East Bohemia, while PRAGOPRINT
publishes “9HþHUQtN�Praha”, a Prague daily. The Antimonopoly Office stated that
“9HþHUQtN�Praha” brings news from both the Czech Republic and abroad. However,
domestic news focuses on Prague and the surrounding region (except for the sport
news). Advertising forms an integral part of the daily. With regard to (i) the
geographical focus of the daily, i.e. the region of Prague, and (ii) the manner and time
of distribution (in most cases through news vendors after 10 a.m.), the daily
“9HþHUQtN�Praha” is not interchangeable with other daily publications.

In addition, for comparison, the Antimonopoly Office analysed the above-specified
criteria in respect of another daily distributed in Prague. The daily “METRO” is a
free-of-charge publication whose news focuses mainly on Czech and foreign events.
The advertising space is also aimed at entities operating on a national basis. Its format
is similar to that of a national daily rather than a regional publication. Regarding its
content and free-of-charge distribution, “METRO” is not interchangeable with other
dailies on the market.

                                                
30 Decision Ref. No. S 74/97-230 dated 14 November 1997
31 Decision Ref. No. S 5/98-230 dated 18 February 1998
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Furthermore, based on research, the Antimonopoly Office concluded that “9HþHUQtN
Praha” is not – with regard to its specific content, time of publishing and form of
distribution – interchangeable with other dailies sold within the area of Prague (the
relevant product market was defined as the market of dailies distributed within the
area of Prague). With respect to the above conclusions, the relevant geographical
market was also defined as the area of Prague.

A definition of both the product and the relevant geographical markets in the press
industry is available in the 5,1*,(5� ý5 case32 and the ,0$*(� ý5 case33. The
competitors involved were active in two broad markets: (i) the press market, where
customers purchase publications as source of information, and (ii) the market of
advertising space, where other customers purchase advertising space for the purposes
of sales support and marketing. From the perspective of the information media market
as a whole, television and radio can be considered as potential substitutes for the
written press. However, from the point of view of the final customer, television and
radio are not written press substitutes; therefore, they cannot be compared with the
written press. The Antimonopoly Office reasoned in favour of this conclusion when it
took into account the physical characteristics, information transmission differences
and the manner of the information being offered to the final customers, which is
characterised by a faster reaction to new events. The Antimonopoly Office used
European Commission decision IV/M.423 as a corroborating argument.

Furthermore, from a reader’s perspective, the written press market is divided into the
daily newspaper market and the market of other journals and magazines (i.e. which
are not published daily) since both these categories satisfy the different information
needs of the customers. Other reasons for distinguishing between these two groups
are the different technological and distributional methods they employ. In addition,
dailies also belong to another price range due to their lower production costs in
comparison with other journals and magazines.

The daily newspaper market is divided into the markets for national dailies and
regional dailies. It is possible to fragment these markets further into special
categories. The Antimonopoly Office provided a more detailed analysis of these
particular markets in the Mediaprint & Kapa Pressegrosso case (for details, please
see below).

In its decision in the SanomaWSOY Corporation case34 of 2001, the Antimonopoly
Office provided a brief general guideline for distinguishing between individual types
of press titles. The Antimonopoly Office stipulated that the frequency of issue of a
title may be one of the factors consumers use to distinguish between press titles.
Therefore, there are markets for dailies and other periodicals (weeklies, monthlies).
Both product groups satisfy different consumer needs, in particular with respect to the
type and content of the information provided. The Antimonopoly Office reasoned that
the dailies serve mainly for purposes of information about current issues, while
magazines are rather intended to provide entertainment and deliver more wide-

                                                
32 Decision Ref. No. S 110/01-2032/01 dated 2 November 2001
33 Decision Ref. No. S 143/01-2341/01 dated 30 November 2001
34 Decision Ref. No. S 66/01-1340/01-OF dated 23 August 2001
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ranging and comprehensive information in a particular area. Moreover, dailies are
significantly cheaper than magazines. As a conclusion, dailies and magazines form
two separate relevant markets.

There are also several decisions of the Antimonopoly Office from the years 2002 and
2003 which formulate partial conclusions in respect of defining the relevant product
markets in the publishing sector. In one case35, the relevant product market for press
and supplements was defined as the kiosk-based retail of books, newspapers, journals
and supplements. No detailed reasoning was available. In another case, the
Antimonopoly Office defined a relevant product market as the market of magazines
focused on motor sport36. Furthermore, the relevant market of publishing professional
titles was defined in one case37, unfortunately without detailed reasoning.

In addition, as mentioned above, the Antimonopoly Office has defined the market of
advertising space. It stated that the newspaper advertising in respect of a certain group
of products and services may be interchangeable with some other advertising media,
such as television or radio. However, the use of some kinds of advertising media may
be limited from the perspective of the numbers of readers/watchers/listeners by the
target group of customers for which the given product or service is intended. The
market of advertising space in the written press differs from the market in television
and radio due to its different style and form. Moreover, television and radio
advertising space is used more by companies than by individuals due to its price,
technical possibilities, and the marketing needs of the specific products and services.

Another interesting decision of the Antimonopoly Office is the ASPI Publishing
case38, concerning the sale of a business acquired by ASPI Publishing from
Accounting Services (the vendor). The business activities of the purchaser included
the provision of legal and economic information, both in printed and electronic form.
The products manufactured by the purchaser were divided into the following three
groups: (i) software: an electronic product consisting of automated legal information,
including legal regulations, selected legal literature, case law, explanatory reports,
etc., both in CD-ROM and on-line versions; (ii) literature: legal and economic
professional literature, and (iii) professional periodicals focused on legal,
accountancy, tax and similar areas. The seller’s business activity was concentrated
mainly on rendering information for accountants and auditors exclusively through an
Internet portal. When defining the relevant product market, the Antimonopoly Office
dealt with the question of whether services based on the rendering of financial
information through an Internet portal are interchangeable or substitutable with a) the
services of Internet portals providing general information (including search engines),
and b) financial information in the daily press.

As regards the assessment of the interchangeability and/or substitutability of services
based on the provision of financial information and general (common) information,

                                                
35 Decision Ref. No. S 240/02-4426/02 dated 27 December 2002
36 Decision Ref. No. S 70P02-1494/02 dated 16 April 2002, decision Ref. No. S 257/02-176/03

dated 24 January 2003
37 Decision Ref. No. 106/01-1644/02 dated 3 May 2002
38 Decision Ref. No. S 14/03-2248/03 dated 25 June 2003
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the Antimonopoly Office declared that the financial (specific) information is used by
only a narrowly focused circle of Internet users and, therefore, the provision of such
information forms a separate relevant market (in the same way that the market of
monthlies focusing on motor sport does).

In this case, although the character of the information provided by the mentioned
competitors and by the financially-oriented periodicals is identical, these services
fundamentally differ in the nature of the manner of their spread. While the daily press
is commonly available in retail outlets, the information from the Internet portals is
available only by accessing the Internet. Furthermore, the Internet portals usually
provide the information free-of-charge (despite the fact that the extended menu is
available only for registered users, which may be considered as a form of reward),
while the financial dailies, or dailies which provide economic information, must be
paid for. In addition, the daily press is also financed from its sale, the only revenues
coming from the operation of the Internet portals are advertising fees. The
prospective volume of advertising is determined by the number of visits to the
particular portals.

On the basis of the above argumentation, the Antimonopoly Office considers the
market of the provision of financial information through Internet portals as a separate
relevant market. The Antimonopoly Office defined the relevant product (service)
market as the market of Internet portals providing financial information. The relevant
geographical market corresponded to the area of the Czech Republic and, from a time
perspective, the market was permanent.

Another important case, dealt with by the Antimonopoly Office in 2003, was related
to the potential breach, by the publishing houses39, of agreements, between
competitors, prohibited under the Competition Act. Based on the initiative of the
company Mediaprint & Kapa Pressegrosso of October 2002, the Antimonopoly
Office issued a preliminary measure against publishing houses (the companies
RINGIER R, MAFRA, Borgis, eskoslovneský sport and ASTROSAT). The reason
for this preliminary measure was that during September and October 2002, the above-
mentioned companies terminated distribution contracts concluded with the company
Mediaprint & Kappa Pressegrosso. In comparison with other decisions made by the
Antimonopoly Office in the media sector (in particular, the RINGIER case; for further
information, see above), the Antimonopoly Office performed a rather deep analysis of
the relevant markets (please see below). The importance of this case is also stressed
by the fact that it was mentioned in the Antimonopoly Office 2003 Annual Report.

In this case, the relevant market was examined in the area of the supply of press titles
by the publishing houses. In the Czech Republic, the range of periodical press titles is
rather broad and various; therefore, the Antimonopoly Office focused on the
definition of specific groups of press titles within which individual titles are
considered identical or mutually substitutable. According to the practice of the Union
of Publishers, the press titles are divided into the following categories: (i) national
news dailies, (ii) regional news dailies, (iii) news weeklies, (iv) supplements
(enclosures usually included with news dailies once a week), (v) society and lifestyle
titles, (vi) housing titles, (vii) women-oriented titles, (viii) programme listings

                                                
39 Decision Ref. No. S 238/02-OK-2222/03-ORP dated 24 April 2003
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(schedule) titles, (ix) sport-oriented titles, (x) motor sport-oriented titles, etc. The
Antimonopoly Office considered such defined groups of press titles as separate
relevant product markets and it further analysed the groups specified in (i), (ii) and
(iv) above.

The Antimonopoly Office concluded that the national news dailies and regional news
dailies are mutually substitutable. The regional titles also include news which is not
limited only to a particular region, while most Czech national dailies include a
regional enclosure. The regional dailies are published in all regions of the Czech
Republic and, therefore, their content covers the entire area of the Czech Republic.
Moreover, the Antimonopoly Office took into account the fact that the nation-wide
network of regional news dailies is controlled by the company VLTAVA-LABE-
PRESS.

At least once a week, most of the news titles, including the regional ones, contain a
supplement, i.e. a colour enclosure which focuses on various topics and often
includes TV listings. Since such supplements are usually not-for-sale separately, the
Antimonopoly Office does not consider them as a separate group of press titles.
Given the similar news content of both the national and regional news dailies, and
given the fact that they are supplied including supplements, the Antimonopoly Office
defined the group of national news dailies, regional news dailies and supplements as a
joint relevant market of news dailies. Other groups of press titles are considered by
the Antimonopoly Office as individual relevant product markets and, therefore,
supplies by publishers in the area of the press are defined as the relevant product
markets of supplies of a particular group of press titles, as classified above.

As regards the definition of the relevant geographical market, the national dailies and
other press titles cover the entire area of the Czech Republic. In respect of the
regional dailies, the Antimonopoly Office stated that, as the publishing house
VLTAVA-LABE-PRESS covers all the regions of the Czech Republic with its
regional dailies, the relevant geographical market is also defined as the nation-wide
market. The time dimension of the relevant market was classified as a permanent
market characterised by the regular supply of periodical press according to the
frequency of the particular press titles.

2. Literature

Considering the different business activities of the merged companies, the
Antimonopoly Office did not define the relevant literature publishing markets in
detail in the EUROMEDIA GROUP case40, which is the only available decision.
However, it provided us with (i) a broad definition (i.e. the market of publishing of all
books), and (ii) a narrow definition as the market of publishing “belles lettres”, poetry
and infotainment literature (i.e. books other than textbooks and professional
literature). Both categories of books are not interchangeable, as they satisfy different
needs of readers.

                                                
40 Decision Ref. No. S 110/02-2036/02 dated 12 June 2002
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II. Music

Two decisions of the Antimonopoly Office are available in respect of the definition of
relevant markets in the music industry. In 2002, when approving the merger of
companies active in the music sector41, the relevant product market was defined as the
market of the production and distribution of music recordings. According to the
Antimonopoly Office’s reasoning, the relevant product market defined in this way
covers the following activities: the discovery and acquiring of new artists; music
recording; production of recordings; marketing and advertising of the recordings; and
their wholesale and retail. In addition, in this case the Antimonopoly Office stated
that the production of music videos is a part of the above-defined relevant market, as
such video recordings are produced for marketing purposes. The relevant
geographical market covers the area of the Czech Republic.

The Antimonopoly Office also dealt with further aspects of the relevant market of the
production and distribution of music recordings, such as the existing competition and
the possibilities of entering the market. The defined relevant market is characterised
by  strong competition on both the demand and the supply sides. On the supply side,
competition exists not only among large recording houses, but also between them and
smaller, independent companies. The market position of any recording company
depends on its ability to acquire new artists and to keep its current ones. Based on this
assumption, smaller recording companies are contractually more flexible. On the
demand side, the strong competition is caused by the extraordinary importance of
new recordings in comparison with ones marketed earlier. An important feature of the
demand side is that customers show relatively low brand (i.e. particular recording
company) loyalty. As regards market entrance, the Antimonopoly Office concluded
that this is relatively easy and does not require a large investment. In addition, there
are no legal or regulatory barriers as regards market entrance. Research and
development do not play any role in the relevant market mentioned.

The above definitions of the product and relevant geographical markets in the music
sector were confirmed by the Antimonopoly Office in its subsequent decision in the
Sony BMG42 case of 2004. Despite the fact that the relevant product market was
defined in a broader way in this case, i.e. as the market of music recordings, the
content of this relevant market was characterised in the same way.

III. Broadcasting (Radio and TV)

In the broadcasting sector, only a few Antimonopoly Office decisions are available.

1. Radio

In the MAFRA MEDIA case43, the Antimonopoly Office defined the relevant market
of radio broadcasting. Radio broadcasting was generally divided into radio

                                                
41 Decision Ref. No. S 57/02-1321/02 dated 3 April 2002
42 Decision Ref. No. S 265/03-1355/04 dated 25 March 2004
43 Decision Ref. No. 183/03-3991/03 dated 7 November 2003
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broadcasting covering the entire area of the Czech Republic and regional
broadcasting. Despite this broad definition, the Antimonopoly Office did not provide
detailed argumentation.

2. Television

When assessing the merger in the Kabel Plus case44, the Antimonopoly Office defined
the relevant product market of services based on the supply of a TV signal through a
cable network and of other information and services included in the cable output. The
argumentation was, besides an in-depth analysis of the technical aspect of the TV
signal provided by the cable network, based on the European Commission decision
which declared that a special relevant market exists in respect of a cable TV network.
The TV signal may be provided by terrestrial transmitters, by satellites or through
cable networks. Cable TV is not substitutable with other kinds of TV as it requires
maintenance of the cable network and does not require customers to install special
devices. Also, from the perspective of the costs of the programme suppliers, cable TV
is not considered substitutable with other types of TV. The Antimonopoly Office also
added that the manner of receipt of the signal must be considered: the various
methods ensure different qualities of the signal received, differing numbers of
programmes received and different ways of obtaining the service (paying for the
channels on offer, one-off payment for a special receiver, etc.).

IV. Internet

In several cases, the Antimonopoly Office has dealt with the competition issues
related to entities operating in various segments of the Internet industry. Below, we
summarize the most important cases.

There is one Antimonopoly Office decision available concerning the Czech top level
domain .cz registration authority, the CZ.NIC association45. The Antimonopoly Office
was asked by CZ.NIC to approve the (sample) Contract on Domain Name
Registration and the Terms of Domain Name Registration46. As a domain name is a
necessary condition for the existence of any subject in the Internet environment, the
Antimonopoly Office defined the product’s relevant market as the market of services
related to the assignment of domain names. Since the registration services are
provided throughout the whole territory of the Czech Republic, the relevant
geographical market was defined as being nation-wide. From the time perspective, it
was concluded that the relevant market was permanent.

In the field of the Internet, the Antimonopoly Office approved the merger of the
dominant Czech telecommunications operator with a company which was active in
the provision of Internet search engines and Internet advertising47. The decision

                                                
44 Decision Ref. No. S 79/99-230 dated 16 August 1999
45 Ibid. sub 25
46 Based on the reasoning, the documents were of a character of non-prohibited agreements under

the legal regulation effective at that time, i.e. Act No. 63/1991 Coll., on the protection of
economic competition.

47 Decision Ref. No. S 12/00-790/00-210 dated 17 May 2000
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analysed future developments in the mass media sector with a focus on Internet
advertising. The relevant product (service) markets of the merged entity were defined
as the two following separate markets: (i) internet advertising, and (ii) paid-for
provision of Internet search engines. The Antimonopoly Office argued in favour of
this conclusion, since these two activities generated profits in different ways and from
different resources. Moreover, these activities are often performed by different
subjects and they demand substantially different inputs. For its reasoning, the
Antimonopoly Office also used corroborating European Commission decisions from
the years 199848 and 198549. Based on the latter, the European Commission found that
the abuse of a dominant position occurred in two markets: a) the TV advertising
market, and b) the telemarketing market. The Antimonopoly Office considered the
European Commission’s definition of the TV advertising market as an independent
market as a corroborative argument in favour of the Antimonopoly Office’s definition
of the above relevant market.

In addition, in 2001, the Antimonopoly Office dealt with the merger of the dominant
Czech telecommunications operator and a company whose main business activity was
the provision of computer applications in the form of the ASP (application service
provider) business model50. As the business activities of the said competitors did not
overlap and the competitors did not operate in the same relevant markets, the
Antimonopoly Office classified the merger as a conglomerate merger. The relevant
product (service) market was specified as the market of the provision of computer
application services. The relevant geographical market was determined as the area of
the Czech Republic, without detailed reasoning. The relevant time market was
declared as permanent, characterised by regular supplies (services) through the entire
calendar year which are not subject to significant fluctuations.

For further details regarding the Antimonopoly Office’s practice in the Internet
industry, in particular the definition of the relevant product (service) market of
Internet domains/portals rendering financial services, please see the decision in the
ASPI Publishing case in Section 0.0.0 above.

                                                
48 IV/JV.1-TELIA/TELENOR/SCHIBSTED dated  27 May 1998
49 311/1984 dated 3 October 1985, Compagnie Luxembourgeoise
50 Decision Ref. No. S 67/01-1492/01-OF dated 11 September 2001
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Media Markets

Publishing

Market
Category

Main Markets Submarkets  (1st

Level)
Submarkets
(2nd Level)

Submarkets
(3rd Level)

Press Daily newspaper
market (including
separately
unsaleable
supplements)

Regional dailies Vecernik
Praha

National dailies Free of
charge

Not free of
charge

Market of other
(non-daily)
periodicals
(journals and
magazines)

News weeklies

Society and
lifestyle titles
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Housing titles

Women-oriented
titles

Programme
listings (schedule)
titles

Separately
saleable
supplements of
news dailies
containig TV
programmes

Sport-oriented
titles

Motor sport-
oriented titles

Advertising
markets

Written press

Market for
distribution

Kiosk-based retail
of books,
newspapers,
journals and
supplements
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Books The market of
publishing of all
books

Textbooks and
professional
literature/professi
onal titles

Market of
publishing “belles
lettres”, poetry
and infotainment
literature

Internet

Market
Category

Main Markets Submarkets (1st

Level)
Submarkets
(2nd Level)

Submarkets
(3rd Level)

Internet

Markets

Internet portals
providing free
general
Information
(including search
engines)

Paid-for
provision of
internet search
engines

Internet portals
providing
specific financial
information
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Market of
services related
to the assignment
of domain names

Market of
provision of
computer
application
services

Advertising
markets

Internet
advertising

Music

Market
Category

Main Markets Submarkets  (1st

Level)
Submarkets
(2nd Level)

Submarkets
(3rd Level)
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Broadcasting
market

Radio Market Nationwide
radio
broadcasting

Regional radio
broadcasting

Television
market

Supply of a TV
signal through
a cable network

By other means
of distribution

Advertising
markets

Radio and TV

C Comparative analysis of the media market definitions adopted
by the European Commission and those adopted under Czech
competition law

The previous two parts of this report have outlined the main characteristics of the
contemporary competition policy in the Czech Republic and provided an analysis of
the practice of the Antimonopoly Office in making decisions with regard to relevant
market definitions in the media sector. This part compares the relevant market
definitions as made by the Antimonopoly Office with the approach followed in the
respective sectors by the European Commission. The overall conclusions and
evaluations are presented in the final subsection of this part.

I. General remarks

As stated earlier in this study, the legislative regulation of competition in the Czech
Republic is considered to be in harmony with the European Community competition
rules. The demanding process of the Czech Republic’s accession to the EU also
implied strict compliance with the requirements of the acquis communautaire in the
competition field. From the legislative perspective, the Czech Republic attained full
compatibility with the EU competition rules in 2001, when the Competition Act
became effective. In its letter dated 22 January 2003, the European Commission
declared that the Czech Republic had performed its obligations related to economic
competition. Except for certain restructuring plans concerning public aid in the steel
industry, no transitional arrangements were agreed upon the date of accession.
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The decision-making practice of the Antimonopoly Office analysed in the two
previous chapters shows a clear tendency towards aligning the reasoning of the
Antimonopoly Office with that of European institutions. From the 1990s onwards, the
Antimonopoly Office has been making explicit references to the decisions/guidelines
of the European Commission.

The Antimonopoly Office has delineated both dimensions of the relevant market on
most occasions when dealing with competition cases. As far as the relevant product
market is concerned, the views of consumers with regard to certain goods (products
and services) are the decisive ones. Hence, the demand-side substitutability test is
employed by the Antimonopoly Office in the majority of its decisions. Similarly to
the European Commission’s Notice on Market Definition51, product characteristics
play the crucial role in the Antimonopoly Office’s practice in delineating markets.
The other criteria examined (price test, etc.) also correspond to the practice of the
European Commission’s reasoning.

In respect of the geographical dimension of the relevant market, in most cases the
Antimonopoly Office defines this relatively broadly as the entire area of the Czech
Republic. In several cases, it has relied on the unique specific market conditions in a
certain territorial area, which have thus allowed this particular territory to be
separated from a general nation-wide definition52.

As a result, the variety of tests examined by the Antimonopoly Office when defining
the relevant product and geographical markets corresponds to the practice of the
European Commission. Nevertheless, especially in the 1990s, there were decisions in
which the Antimonopoly Office did not provide any reasoning, or the argumentation
was very limited and vague.

II. Comparative analysis

1. Publishing

The Antimonopoly Office has identified a few markets with regard to newspaper
publishing and newspaper distribution.

As early as the 1990s, and in accordance with the European Commission’s decision-
making practice, the Antimonopoly Office has, in several cases, defined the readers’
market of daily newspapers on the one hand and that of non-daily (weekly, monthly)
magazines on the other. From a consumer perspective, the Antimonopoly Office
found that magazines and daily newspapers – due to their different frequency of
publication – satisfy different needs: the daily press provides information about
events the day after they have taken place, whereas weekly magazines cannot offer
such immediate coverage. Furthermore, weekly magazines are substantially more
expensive than daily newspapers. The market for daily newspapers could – with

                                                
51 Commission Notice on the definition of the relevant market for the purposes of Community

competition law (97/C 372/03)
52 For example, see the Vydavatelství VLTAVA case in Section 0.0.0 above.
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regard to content – be further subdivided into three main categories: general
information, sports and financial newspapers.

In line with the European Commission’s suggestions, the Antimonopoly Office has
also sub-divided the general magazine publishing market into further sub-markets
according to topic and target reader.

With regard to the book sector, the Antimonopoly Office has provided both (i) a
broad definition (i.e. the market of publishing of all books), and (ii) a narrow
definition as the market of publishing “belles lettres”, poetry and infotainment
literature (i.e. books other than textbooks and professional literature). Both categories
of books are not interchangeable, as they satisfy the different needs of readers.
Conversely, the European Commission has not adopted a definition as broad as the
retail market for book sales, but has given consideration to a number of more specific
markets. The Commission usually distinguishes between consumer books and other
books, although this difference has not led to the adoption of any corresponding
market definitions.

Geographically, the market is usually limited either to a country or a particular
region. However, a competitor who publishes/distributes regional newspapers in all
regions of the Czech Republic is considered to operate in the relevant geographical
market covering the entire area of the Czech Republic.

2. Music

On a Community level, this market was delineated with regard to the principal
activities of record companies, the manufacturing and selling of records. The
Antimonopoly Office, which has dealt with the relevant market definition in the
music sector in only a few cases, also defined the relevant product market as the
market of the production and distribution of music recordings.

From the Community perspective, the market for recording and distributing music
was thought to be subdivided into several segments according to the different types
and characteristics of music. The major dividing line with regard to the characteristics
of music was drawn between classical and pop music. As mentioned above, the
Antimonopoly Office did not further sub-divide the music market, although it
provided a list of activities covered by the defined relevant market. Due to the small
number of Antimonopoly Office decisions in this area, it is not possible to effectively
qualify and compare the decision-making practice of the Antimonopoly Office with
that of the European Commission in respect of defining the relevant product markets.

However, it arises from the Antimonopoly Office’s practice that, in accordance with
the European Community practice, the relevant geographical market was national
(although the market for music recording and distribution showed some international
aspects). The main reason cited by the European Commission was that record
distribution was mainly organised nationally.

3. Broadcasting

From the European Commission perspective, the main distinction in the TV
broadcasting sector is drawn between paid-for and free TV. However, we were not
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able to effectively compare the Antimonopoly Office and the European Commission
practices due to a lack of decisions by the Czech competition authority. The
Antimonopoly Office defined the relevant product (service) markets of (i) radio
broadcasting, and (ii) services based on the supply of a TV signal through a cable
network and of other information and services included in the cable output.

4. Internet

In its decision-making practice, the Antimonopoly Office has not dealt with access
markets or many of the other relevant product (service) market definitions provided
by the European Commission.

However, as regards the Czech top level domain .cz, the relevant product (service)
market was delineated as services related to the assignment of domain names. In
addition, further relevant product (service) markets in the area of the Internet were
defined as separate markets: (i) internet advertising, (ii) paid-for provision of the
content of the Internet. Furthermore, the market of provision of computer applications
services in respect of the ASP business model was classified by the Czech
competition authority. These definitions correspond to the European Commission
practice in this area.

III. Reasons for divergent results

The comparative analysis of the market definitions in the media sector as used by the
Antimonopoly Office and the European Commission has not found any major
discrepancies or inaccuracies in the approach of the two authorities. Inconsistencies,
if any, are not of major importance and are caused by the fact that the Antimonopoly
Office has had to deal with specific issues in the media sector in several cases.
Although we can classify its decision-making practice to be in line with the European
Commission practice, the Antimonopoly Office has, in some cases, come up with
special definitions for the relevant markets which were supported with the special
characteristic of the respective case. As a result of this, in several cases the definitions
cannot be compared to the European Commission decisions due to the absence of
corresponding decisions on the Commission’s side. Also, the inaccuracies can be
related to the lack of experience in dealing with particularly specific and complicated
subject matters. In several cases, either the Antimonopoly Office or the European
Commission has provided too broad a definition, which could not be effectively
compared to the other authority’s definition.

IV. Conclusions

The decision-making practice of the Antimonopoly Office in respect of the definition
of the relevant markets in media sector cases seems to be in line with the approach
followed on the European level by the European Commission. The methodology
applied in defining relevant product and geographical markets covers most of the
criteria applied by the European Commission when delineating markets. The market
definitions on various occasions are similar or identical to those of the Commission in
similar cases (the Czech competition authority often uses the EC Commission’s case
law when reasoning its decisions). Moreover, mainly in its current decisions (i.e.
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during the periods pre- and post-EU accession), the Antimonopoly Office clearly tries
to adjust its practice to the European Commission approach by making explicit
reference to the decision-making practice of the EU Commission. Hence, the general
tendencies of the Antimonopoly Office’s practice seem to comply with the European
pattern.

D Impact of different (media) regulatory frameworks on market
definitions

I Regulatory frameworks in the Czech Republic having an impact on the
media sector

1. Constitutional provisions

Freedom of speech and receiving of information are guaranteed (Constitution – Bill
of Rights, art. 17, § 1).

2. Sector-specific regulations

Relating to radio and/or television, press, telecommunications, copyright, etc.

a) Legal framework

-   Act Nr. 231/2001 Coll. on radio and television broadcasting operation and on
changes of other acts as amended - Broadcasting Act (zákon o provozování
rozhlasového a televizního vysílání a o ]P Q �Q NWHUêFK�]iNRQ ��

-   Act Nr. 151/2000 Coll.  Telecommunications act (Zákon  o telekomunikacích),

-   Act Nr. 483/1991 Coll. on the Czech Television as amended (Zákon o ýHVNp
televizi),

-   Act Nr. 484/1991 Coll. on the Czech Radio as amended (Zákon o ýHVNpP
rozhlase),

-    Act Nr. 46/2000 Coll. on the Periodical Press  (Tiskový zákon),

-   Act Nr. 273/1993 Coll. On some conditions of the production, dissemination and
archivation of the audiovisual works (Zákon o Q NWHUêFK�podmínkách výroby, ãt HQt�D
archivování audiovizuálních G O��

-   Act Nr. 241/1992 Coll. on the State Fond for the Fostering and Development of the
Czech Cinematography (Zákon o Státním fondu ýHVNp� republiky pro podporu a
rozvoj þHVNp�kinematografie).

-   Act Nr. 121/2000 Coll.  Copyright Act (Autorský zákon),
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-   Act Nr. 480/2004 Coll. on the Information Society Services (Zákon o VOXåEiFK
LQIRUPDþQt�VSROHþQRVWL��

-   Act No. 143/2001 Coll. on the Protection of Competition and on amendment to
certain Acts (Zákon o RFKUDQ �KRVSRGi VNp�VRXW åH�D�R�]P Q �Q NWHUêFK�]iNRQ ��

II Regulatory authorities in the Czech Republic having an impact on the
media sector

1. Council for radio and television broadcasting (Broadcasting Council)

a) Legal basis

The Broadcasting Council was established by the act Nr. 231/2001 Coll., from 17
May 2001, on radio and television broadcasting operation and on changes of other
acts (Broadcasting Act), which also lays down its tasks. The Broadcasting Council
has thirteen members appointed by the Chamber of Deputees. The members are
independent and may not be bound by any form of instructions.

b) Functions/competencies

The Council shall have the following powers and duties:

• supervision over fulfilment of legal regulations in the area of radio and television
broadcasting and of the conditions stipulated in the decision on granting the
licence or in the decision on registration,

• granting, changing and withdrawing of licences for the operation of radio and
television broadcasting,

• granting, changing and cancelling decisions on registration to operate
retransmission,

• managing of records on broadcasters and operators of retransmission,

• regular publication of the list of licence and registration applications, list of
granted licences and their changes, list of granted registrations and their changes,
as well as the overviews of utilisation of frequencies within the range dedicated to
radio and television broadcasting,

• imposing of sanctions pursuant to the Broadcasting Act,

• monitoring of broadcasting.

c) Linkage with general competition authorities

There is no direct linkage with other regulation authorities. There is cooperation
between Broadcasting Council and the Telecommunication office in technical
matters.

3.90

3.91

3.92



- 30 -

2. Czech 7HOHFRPPXQLFDWLRQ�2IILFH��ý7Ò�

a) Legal basis

7KH�&]HFK�7HOHFRPPXQLFDWLRQ�2IILFH��ý7Ò��ZDV�HVWDEOLVKHG�E\�WKH�DFW�Nr. 151/2000
Coll. on the telecommunications, which also lays down its tasks.

b) Functions/competencies

ý7Ò� LV� WKH� LQGHSHQGHQW� QDWLRQDO� UHJXODWRU\� DXWKRULW\� KDYLQJ� WKH� FRPSHWHQFLHV� IRU
telecommunication and is also competent in infrastructure related aspect of a
communications network or services are concerned. The important competence
assigned to the regulatory authority is the arbitration of interconnection disputes. This
has so far primarily dealt with complaints of new market entrants against the Czech
WHOHFRPPXQLFDWLRQ�LQFXPEHQW�&]HFK�7HOHFRP��ý7Ò�LV�XQGHU�WKH�SURFHVV�RI�UHYLVLRQ
at the moment (parliamentary processes are in progress).  In order to transpose the
new EU regulatory framework a new law on the electronic communications will enter
LQ�IRUFH�VRRQ��$IWHU� WKH�QHZ�ODZ��ý7Ò�ZLOO�KDYH�IOH[LEOH�FRPSHWHQFLHV�LQ�LPSRVLQJ
specific obligations on providers with significant market power.

c) Linkage with general competition authorities

ý7Ò�FRQFOXGHG�DQ�DJUHHPHQW�RQ�FRRSHUDWLRQ�LQ�WHOHFRPPXQLFDWLRQ�PDWWHUV�ZLWK�WKH
Office for the Protection of Competition.

3 Office for the Protection of Competition

The office was established by the Act No. 143/2001 Coll. of 4 April 2001 on the
Protection of Competition and on amendment to certain Acts (Act).  Act regulates the
protection of competition in the market of products and services (hereinafter referred
to as “goods”) against its elimination, restriction, other distortion, or imperilment
(hereinafter referred to as “distortion”) by:

• agreements between undertakings

• abuse of dominant position of undertakings, or

• concentration of undertakings. 

The Act further regulates the procedure for application of Articles 81 and 82 of the
Treaty establishing the European Community by the authorities of the Czech
Republic and certain issues of cooperation of these authorities with the Commission
of the European Communities and with the authorities of other Member States of the
European Community in procedure pursuant to the Council Regulation (EC) on the
implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty. Act shall apply to undertakings which provide, on the basis of a special act or
on the basis of a decision issued pursuant to a special act, services of general
economic interest in so far as its application does not obstruct the provision of these
services. Act shall be applied similarly also to the proceedings in cases of
undertakings, whose actions may affect trade between Member States of the
European Community pursuant to the Articles 81 and 82 of the Treaty. Act shall also
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apply to actions of undertakings, occurred abroad, which distort or may distort
competition in the territory of the Czech Republic. Act shall not apply to actions,
whose effects take place solely in a foreign market, unless international treaty,
binding on the Czech Republic, provides otherwise. Act shall further not apply to the
protection of competition against unfair competition.

a) Definition of an undertaking

Undertakings under the Act shall be deemed to mean natural or legal persons, their
associations, associations of such associations and other groupings, including where
such associations and groupings are not legal persons, provided they take part in
competition or may influence competition by their activities, although they are not
entrepreneurs. 

b) Definition of the relevant market

Relevant market shall be deemed to mean the market of goods, which are identical,
comparable or mutually interchangeable from the point of view of its characteristics,
price and their intended use in the area, where the competition conditions are
sufficiently homogenous and which can be clearly distinguished from neighbouring
areas. 

4 Ministry of Informatics

The Ministry of Informatics was established on 1st January 2003 by merging the
Office for Public Informations Systems, telecommunications Section of the Ministry
of Transport and Communications and the Electronic Signature Section of the Office
for Personál Data Protection as the central body of the state administration for e-
Government, telecommunications and postal services. The Ministry of Informatics of
the Czech Republic was established in reaction to the changing enviroment related to
the dissemination of modern information and communication technologies and their
significance for national economy as well as public administration. Three main
commitments are : to build a fully fledged e-Government allowing the citizen a fast
and simple communication with state authorities while generating state budget
savings; to create suitable conditions for fair competition on the telecomunicatios
market and promote the development of electronic commerce; to provide effective
assistance in terms of availability and knowledge of communication technologies to
as many people as possible.

III Market definitions and/or criteria upheld for market perception in the
relevant sector - focused legislation

The telecommunications sector shows a definition of relevant markets, media
regulations in the Czech Republic contain only few information how markets can be
defined.
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1. Publishing

The law on the periodical press provides53 the legal basis for the periodical press. The
Ministry of Culture provides the registration of the periodical press. The press law
provides a definition of the periodical press – publication of press issued at least twice
in a year. Definition of a newspaper – publication of press issued at least five times in
a week.

2. Music – copyright

In the Czech Republic the Copyright Act (Autorský zákon)54 provides the legal basis
for collecting societies. The collecting societies task consist of the granting of
licences for the usage of works on their own behalf but by the virtue of exclusive
rights of usage granted by the author, to control the usage of works on their own
behalf but by virtue of exclusive rights of usage granted by the author, to control the
usage of works, to levy considerations for usage as a trustee of the author and proceed
against violations of copyright.

Collecting societies55 shall conclude over-all-contracts with factually competent
professional associations of users. These contracts shall determine the content of
single contracts concerning the granting of licences, especially clauses about the
amount and the calculation of considerations and settlement of disputes. If the
collecting society and the users should not reach an agreement, they can appeal to an
arbitration commission and demand regulation by a statute. Collecting societies may
only operate on permission of the Ministry of Culture. In practice, there are 3 main
collecting societies in the Czech Republic. OSA – it is the collecting society for
music, DILIA for the literary works, Intergram for performing artists.

Collective administrator shall mean the entity which has acquired the authorisation to
execute collective administration. A collective administrator may only be a legal
entity resident in the Czech Republic and associating, directly or indirectly,
rightholders whom he represents by collective administration. Collective
administration shall be executed consistently, under its own name and liability.
Collective administration is not a business enterprise. Collective administration shall
be executed by the collective administrator as the main subject of his activity. The
collective administrator may authorise another person with the exercise of the rights
collectively administered by him only in the case of a foreign person, who, pursuant
to the law of another state, executes on the territory of that state collective
administration of the same rights, and in the case of a work, also of the same type of
work, if the matter at issue is the execution of collective administration in such state,
or a local collective administrator who is also authorised to execute collective
administration, if the objective is efficient execution of collective administration. To
be effective, the agreement on the authorisation must be in writing. Neither
agreements on the association of rightholders in the person of the collective
administrator, nor agreements authorising another person with the exercice of

                                                
53 Law on the periodical press
54 Copyright Act
55 Copyright Act Art.97
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collective administration shall be deemed agreements infringing economic
competition according to special regulations.

3 Film

The system of film promotion is based on the Act Nr. 241/1992 Coll. on the State
Fond for the Fostering and Development of the Czech Cinematography. For the
purpose of the promotion of the Czech films, the Fond of the Czech Cinematography
was founded. Czech citizens can apply for promotion, if they have their constant
residence in the Czech Republic. Legal person can also file applications, if it is
situated in the Czech Republic. The promotion of a Czech / foreign co-production is
possible. Types of subsidies ran from the creation of a concept and screenplay, the
project development, the production of the film, to the film distribution. The impact
of the law on the market definition in the film sector is not significant.  Nevertheless
it could serve as an indication for a different market for Czech films.

4 Broadcasting

a) “Product market”

Radio and television broadcasting56 shall mean primary disseminaton of original radio
and television programmes and teletext, both intended to be received by the public in
encoded or unencoded form, through ground radio transmission facilities, cable
systems and satellites both in analogue and digital form. Radio and television
broadcasting shall not mean:

• providing of communication services focused on delivery of information or other
messages on the basis of individual requirements,

• operation of telecommunication equipment and providing of telecommunication
services pursuant to specific legal regulation

• broadcasting radio and television programmes via satellite, if such programmes
are disseminated by broadcasting operator on the basis of authorisation to operate
radio and television broadcasting (hereinafter only "licence"), or in case of a
broadcaster  when such broadcasting serves solely for the purpose of transmission
of code signal to transmitters,

• communication of information related to the operation of technical means used
for the implementation of radio and television broadcasting.

Broadcasting law recognises three basic forms of broadcasting. Terrestrial
transmission, transmission by satellite and by cable.

Broadcasting law contains provisions concerning the content of broadcasted
programmes. Basic principles are objectivity of reporting and variety of opinions. 57

Programmes may not affect human dignity and basic rights, may not induce to hatred

                                                
56 Broadcasting Act Art. 2
57 Broadcasting Act. Art. 31
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on grounds of race, sex, religion or nationality and may not harm the development of
minors.58 The provisions contained in the Broadcasting  Act impose stricter
advertising  rules on the Czech Television and on the Czech Radio and stricter
content obligations on these broadcasters mainly concerning impartiality and
independence.  The Czech Radio and the Czech TV shall report about culture and
produce cultural programmes itself.  The have to create programmes for ethnic
minorities.

b) “Geographic market”

Licences for radio and television broadcasting are granted for a certain service area.
Licences are granted or for the hole national territory or for a certain region. 59

Therefore it can be concluded, that the law obviously distinguishes between a
national and several regional markets for broadcasting.  The service area is defined as
the national if more than 70% of the Czech population can recieve the programme.

The broadcasting law contains „must carry“ provisions. Operators of cable networks
have to deliver the programmes of the Public service broadcasters and national - wide
broadcasters.60

c) Further relevant provisions

aa. The Securing of Plurality of Information in Local Radio and Television
Broadcasting61

• If any single legal entity or any single natural person is a holder of more licences
to operate radio broadcasting other than nation-wide radio broadcasting, or to
operate television broadcasting other than nation-wide television broadcasting,
then the total coverage of the Czech Republic by such a legal entity's or natural
person's broadcasting, counted as the sum of all such licences for the operation of
radio broadcasting other than nation-wide radio broadcasting or the sum of all
such licences for the operation of television broadcasting other than nation-wide
television broadcasting, shall not exceed 70% of the total number of population of
the Czech Republic, based on information from the last population census.

• Any single legal entity or any single natural person may only hold an ownership
interest in the business of more than one broadcaster of radio broadcasting other
than nation-wide radio broadcasting or in the business of more than one
broadcaster of television broadcasting other than nation-wide television
broadcasting insofar as the total coverage of the population of the Czech Republic
by the broadcasting of all broadcasters of radio broadcasting other than nation-

                                                
58 Broadcasting Act Art. 32
59 Broadcasting Act Art. 12
60 Broadcasting Act. Art. 54
61 Broadcasting Act.Art. 56
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wide radio broadcasting or all broadcasters of television broadcasting other than
nation-wide television broadcasting in whose businesses such an entity or person
has an interest remains under or at 70% of the total population of the Czech
Republic, counted on the basis of the information from the last population census.

• The duties referred to  above shall not apply to digital broadcasting and to radio
and television broadcasting disseminated over cable systems or via satellites.

bb. Formation of Programme Networks62

No programme network may cover by radio or TV broadcasting more than 70% of
the total population of the Czech Republic, counted on the basis of the information
from the last population census.

cc. Consolidation of Broadcasters or Operators of Retransmission 63

The broadcaster or operator of retransmission shall notify the Council about any of
the following circumstances:

• radio broadcasters consolidated and television broadcasters consolidated, such a
consolidation taking the form of merger of two legal entities or sale of the
enterprise or a substantial part thereof;

• a consolidation occurred between radio broadcasters and between television
broadcasters wherein their statutory bodies or members of statutory or other
bodies, or employees under direct management authority of such a statutory body
or member thereof or under direct management authority of the managing clerk,
are identical natural persons or persons who are related parties, or they run a joint
business on the basis of a partnership deed, or are related parties;

• consolidation of radio broadcasters occurred whereby one legal entity or one
natural person possesses a substantial interest in two or more radio broadcasters;

• consolidation of television broadcasters occurred whereby one legal entity or one
natural person possesses a substantial interest in two or more television
broadcasters.

A legal entity or natural person shall be regarded as having a substantial influence on
a broadcaster insofar as

                                                
62 Broadcasting Act. Art.57
63 Broadcasting Act. Art. 58
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• it possesses a direct or indirect interest greater than 34% of the voting stock, an
indirect interest being an interest held through a controlled party,

• it makes decisions regarding the majority of employees of the broadcaster who are
under the direct managing authority of the statutory body or a member thereof, or
makes decisions on the persons/entities who/which provide, on the basis of a
mandate or any other agreement, significant administrative, managing or trading
activities for the broadcaster,

• it has opportunities to exercise controlling influence on the management of the
broadcaster upon the basis of a contract, a special provision in the Statutes,
Articles of Partnership or Founder’s Deed or agreement with persons who are
partners to or shareholders of the broadcaster regardless of the validity or non-
validity of such an agreement.

Duties specified above shall not apply to public service broadcasters or broadcasters
possessing a short-term licence.

dd. Special provisions concerning the broadcasting of Events of a Major
Importance for Society64

A television broadcaster may not exercise any exclusive rights in respect of the
broadcasting of any event of a major importance for society in a manner that would
deprive a substantial proportion of the public in the Czech Republic of the possibility
of following that event via live coverage or via deferred coverage nation-wide
television broadcasting in non-encrypted form without any special charge.

If an event of a major importance for society is - because of its nature - broadcast
both live and via deferred coverage, then such a broadcasting shall represent a
purposefully arranged and coherent whole. Broadcasting of an event of a major
importance for society via deferred coverage may only take place if there
simultaneously is a live transmission of another event for which the broadcasting of
the record had to be delayed. 
The event of major importance for society shall be any event on the List of Events of
Major importance for society which is set out by a Decree of the Ministry of Culture
upon consultation with the Broadcasting Council. 
Also treated as an event of major importance for society shall be any event declared
as an event of major importance for society by any of the Member States of the
European Communities and published as such in the European Communities Official
Journal. The television broadcaster may not exercise exclusive rights in respect of the
broadcasting of any event of a major importance for society announced in the Official
Journal of the European Communities in a manner which would, in contradiction with
the legal regulations of the Member State of the European Communities where such
an event was declared to be of a major importance for society, deprive a substantial
proportion of the public in that Member State of the possibility to follow that event

                                                
64 Broadcasting Act Art. 33
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via live coverage or via deferred coverage on free television. The list of events of a
major importance for society, as made public in the Official Journal of the European
Communities, shall be made available by the Council in a manner allowing for
remote access.

Also treated as an event of major importance for society shall be any event declared
as an event of major importance for society by any of the Member States of the
Council of Europe and published as such in the determined manner on the basis of an
international treaty by an appropriate body of the Council of Europe ("Event
published by a Body of the Council of Europe"). The television broadcaster may not
exercise exclusive rights in respect of the broadcasting of any event published by the
body of the Council of Europe in a manner which would, in contradiction with the
legal regulations of the Member State of the Council of Europe where such an event
was declared to be of a major importance for society, deprive a substantial part of the
public in that Member State to follow that event via live coverage or via deferred
coverage on a freely accessible television channel. The list of events of a major
importance for society, as made public by a Body of the Council of Europe shall be
made available by the Council in a manner allowing for remote access.

ee. The Broadcasting of Brief Information 65

The television broadcaster possesses the right to broadcast - as part of a regular news
programme unit - brief topical information on any event of increased public interest
though exclusive broadcasting rights in relation to such an event may be held by
another television broadcaster, provided, however, that such an event is publicly
accessible. The total time of broadcasting of such brief information on any such event
shall not exceed 3 minutes daily.

The television broadcaster which exercises, in the Czech Republic, the exclusive
rights in respect of any event of increased public interest shall provide a recording of
such an event to the television broadcasters who were not allowed to be present at the
site of the event for reasons of danger to public security or public order or to
undisturbed course of the event, or for technical reasons or for reasons of lack of
space on the organiser’s side, and shall do so without undue delay against
reimbursement for the costs relating to the copying of the record of the event.

ff. Advertising 66

The broadcasting Act contains provisions concerning advertising. Advertising shall
be recognisable and may not be missleading. These provisions cannot be seen as a
basis for the distinction between a content market and an advertising market.

                                                
65 Broadcasting Act Art. 34
66 Broadcasting Act Art. 48-52
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5. Internet

There is no specific legislation concerning market definition for the internet in the
Czech law. Internet can be subsumed under the term electronic communication
provided by the new telecommunication directives of the EU. After the new law on
WKH� HOHFWURQLF� FRPPXQLFDWLRQ�ZLOO� ý7Ò� �WKH� 7HOHFRPPXQLFDWLRQ� RIILFH�� GHILQH� WKH
markets with respect to the Commission recommendation on relevant product and
service markets. The recommendation provides several markets related to internet.
There has to be a distinction between the market for private consumers and the
wholesale market. The law on the electronic commerce covers certain aspects of
electronic commerce (especially information obligations and liability of providers and
conclusions of contracts via internet).

Some definitions contained in the law on the electronic commerce:67

• Information society service shall mean any service provided by electronical
means at the individual request of a user submitted by electronical means,
normally provided for remuneration; a service stall be provided by electronical
means if it is sent via an electronic communication network and collected by the
user from electronic eqipment for the storage of data;

• Electronic mail shall mean a text, voice, sound or image message sent over a
public electronic communication network, which may be stored in the network or
in the user´s terminal equipment until it is collected by the user;

• Electronic means shall mean in particular an electronic communication network,
telecommunications terminal equipment and electronic mail;

• Service provider shall mean any natural or legal person who uses an information
society service;

• User shall mean any natural or legal person who uses an information society
service,  in particular for the purposes of seeking information or making it
accesible;

• Commercial commuunication shall mean any form of communication designed to
promote directly or indirectly, the goods, services or image of an enterprise, a
natural or legal person, who pursues a regulated activity or is an entrepreneur
pursuing an aktivity thatis not a regulated activity, also advertising under a speciál
regulation stall be deemed to be commercial communication. Data allowing direct
access to the activity of a legal or natural person, in particular a domain name o
ran electronic –mail adress stall not be deemed to be commercial communication;
further data elating to the goods, services or image of a natural or legal person o
ran enterpprise acquired in an independent manner by the user stall not be deemed
to be commercial communication.

                                                
67 Law on the Electronic Commerce Art. 2
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IV Market definitions and/or criteria for market perception in the media-
sector, as upheld in sector specific practice of authorities and/or courts

The media regulator is responsible for licencing. It exercises supervisory function
over the individual operator s compliance with the applicable regulatory framework,
such as in particular advertising, sponsoring etc. The telecommunications regulator
�ý7Ò��KDV�VR�IDU�UHIUDLQHG�WR�JHWWLQJ�LQYROYHG�LQWR�LVVXHV�RI�UDGLR�DQG�79�RSHUDWRUV�

The Office for the protection of the competition decided in the year 2003 and 2004
several procedures concerning media. In each case the market was defined separately.

S  78/03–OK-4900/03-ORP 4, a.s. and others. The Office declared an agreement
between publicity agencies on participation in public procurement as distorting
competition.

S 7/03-401/03 AURUM Media. Office approved merge of two small media
undertakings.

S 102/03-2419/03 Mediaservis s.r.o.- Office approved merge of two small media
undertakings.

S 72/04 -2495/04 VLTAVA-LABE-PRESS Office declared, that merge of media
undertakings do not need its approval.

S 170/03 - Association agreement between two societies from the USA was possible
under condition, that free access to the TV programmes delivered by one of the
society in the Czech Republic will be preserved for all the users.

V Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

There is no explicit market definition within the Czech media legislation. Some
indications are in the broadcasting law. It is possible to distinct of a nation-wide
market and several regional markets. These indications are followed by regulatory
authorities. On the other hand these market definitions have a rather narrow scope of
applications. Therefore the impact on general competition practise will be less
significant. Competition law and sector specific law concerning the media sector are
separate fields following different approaches.

VI Impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

In the Czech Republic, the regulation of the media is made medium by medium.
There are no linkages between the different media authorities and the competition
authorities. For each medium the definitions are made.
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A. Market definition in competition and media law in Estonia

I. Introduction

The history of Estonian competition policy begins in early 1990’s. Having re-established its
independence1, Estonia started to take the necessary steps in order to set up the system of a
free market economy in the country. Regarding the competition policy, the first Competition
Act was adopted by the Riigikogu (the Parliament of Estonia) in June 19932. This Act
remained in force until 1998 when a new version of the Competition Act was adopted3. The
adjustments to the first Competition Act, which already contained many valuable competition
policy instruments, were brought about foremost due to the country’s political resolve to
become a member of the European Union. In this respect, the so-called Europe Agreement
between Estonia and the European Communities4, signed on 12 June 1995, represents the
major benchmark on Estonia’s way towards accession to the European Communities. The
Europe Agreement obliged Estonia to follow the EC pattern when dealing with the
competition policy matters and to adjust its competition laws to the respective legislative
enactments on the EC level5. Nevertheless, also this Competition Act of 1998 contained a
number of deficiencies (e.g. efficient rules on merger control were missing) and consequently
was replaced by a new law in 20016. The Competition Act of 2001 is the main legislative act
governing the competition policy in Estonia at the moment of conducting this study7.

On the pre-accession stage, Estonia constantly received positive evaluations from European
institutions on its overall progress, and also on the improvements in the field of competition
policy particularly8. The European Commission acknowledged the steady progress of Estonia
in adopting competition legislation, in developing the administrative capacities of the

                                                
1 Resolution of the Supreme Council of the Republic of Estonia on Estonian state independence (“Eesti

Vabariigi välisesinduse poolt enne Eesti Vabariigi Ülemnõukogu otsust «Eesti riiklikust iseseisvusest»“),
20.08.1991, published in Riigi Teataja (State Gazette) RT 1991, 25, 312.

2 Competition Act (Konkurentsiseadus), 16.06.1993, published in Riigi Teataja (State Gazette) RT I 1993, 47,
642.

3 Competition Act (Konkurentsiseadus), 11.03.1998, published in Riigi Teataja (State Gazette) RTI
31.03.1998, 30, 410.

4 Europe Agreement establishing an association between the European Communities and their Member
States, of the one part, and the Republic of Estonia, of the other part, OJ L 068, 09.03.1998, p. 3.

5 Articles 63–70 of the Agreement establishing an association between the European Communities and their
Member States, of the one part, and the Republic of Estonia, of the other part, OJ L 068, 09.03.1998, p. 3.

6 Competition Act (Konkurentsiseadus), 05.06.2001, published in Riigi Teataja (State Gazette) RTI
27.06.2001, 56, 332.

7 The Consolidated version of the Competition Act can be accessed on the web-page of the Estonian
Competition Board : www.konkurentsiamet.ee.

8 See: Regular Reports (1998-2003) form the Commission on Estonia’s progress towards accession. Reports
can be accessed on the official web-page of the EU:
http://europa.eu.int/comm/enlargement/estonia/index.htm.
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responsible authorities and in establishing a decent enforcement record9. Nevertheless, the
Commission has also emphasised that especially the enforcement of the adopted legislative
enactments shall remain in the spotlight of the Estonian authorities for the time to come10.

1. Relevant legislation

The Competition Act is the main piece of legislation currently governing the competition
policy area in Estonia. This law was adopted on June 5, 2001, and came into force on October
1, 200111. The correspondence of the Competition Act to the main principles of the
Community competition rules has been acknowledged by the European Commission12. The
Competition Act has been amended a number of times since adopted in 2001. The latest
amendments of June 28, 2004, among others, adjusted the Competition Act to the changes
introduced on the EC level, namely – the competition law reform brought about by the
Council Regulation (EC) No. 1/2003 of 16.12.2003 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty13.

The general aim of the Act is to safeguard the competition and to preclude and eliminate
restrictions herein (Article 1 Para. 1). The Act applies both to the business activities of private
undertakings, as well as to the activities of public officials and bodies if these activities are of
an economic character (Article 2 Paras. 1 and 2). The place where an act or omission directed
at restriction of competition takes place is of no relevance in order for them to be caught by
the provisions of the Competition Act, as long as they result in having effects within the
territory of Estonia (Article 1 Para. 2). The Competition Act consists of 10 chapters, covering
such competition law issues as prohibition of restrictive agreements (Chapters 2 and 3), abuse
of a dominant position (Chapter 4), control of concentrations (Chapter 5), State aid (Chapter
6), and unfair competition (Chapter 7). Institutional arrangement of competition control,
procedural and investigative rules are disclosed in Chapter 8, whereas liability issues are
described in Chapter 9 of the Act.

The Competition Act is accompanied by a number of secondary legislation documents. Thus,
various block exemption regulations have been adopted by the Estonian Government in
accordance with Article 7 of the Competition Act: exemption regulation for horizontal
agreements14; exemption regulation for vertical agreements15; exemption regulation for
technology transfer agreements16. Yet another regulation deals with procedural issues of

                                                
9 E.g. 2002 Regular Report on Estonia’s progress towards accession, accessed on the official web-page of the

EU: http://europa.eu.int/comm/enlargement/report2002/ee_en.pdf.
10 See: 2003 Comprehensive monitoring report on Estonia’s preparations for membership, accessed on the

official web-page of the EU: http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_ee_final.pdf.
11 Competition Act (Konkurentsiseadus), 05.06.2001, published in Riigi Teataja (State Gazette) RTI

27.06.2001, 56, 332. Consolidated version of the Competition Act can be accessed on the web-page of the
Estonian Competition Board : www.konkurentsiamet.ee

12 See: 2002 Regular Report on Estonia’s progress towards accession, accessed on the official web-page of the
EU: http://europa.eu.int/comm/enlargement/report2002/ee_en.pdf.

13 OJ L 1, 04.01.2003, p.1.
14 Government of Republic Regulation No 196 "Grant of Permission to Enter into Horizontal Agreements

Which Restrict or May Restrict Free Competition (group exceptions)” (Vabariigi Valitsuse määrus nr 196
"Konkurentsi kahjustavate või kahjustada võivate horisontaalsete kokkulepete sõlmimiseks loa andmine
(grupierand)"), 18.06.2002, published in Riigi Teataja (State Gazette) RT I 2002, 52, 331. Regulation can be
accessed on the web-page of the Estonian Competition Board: www.konkurentsiamet.ee.
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granting of special and exclusive rights to particular undertakings17. Additionally, three
regulations of the Minister of Economics and Communications cover such aspects as
procedural rules on how to apply for the exemptions18; calculation of the turnovers for the
purposes of the concentration control19; and submission of notices of concentration20. There
are no acts of secondary legislation, however, relating to the subject matter of this study,
namely – definition of the relevant markets.

A particular characteristic of Estonian competition policy is that certain violations of the
Competition rules also constitute a criminal offence caught by the Penal Code of 200121.
Thus, Articles 399 to 402 of the Penal Code prescribe criminal liability in the cases of an
abuse of a dominant position, restrictive agreements or practices, failure to notify
concentrations, and misuse of special or exclusive rights. This specific feature of Estonian
legislation has particular consequences also with regard to the organisation of the work of the
Competition Board in dealing with the competition law matters22.

The European Commission has confirmed the correspondence of the Estonian legislation in
the competition field to the Community’s acquis23. According to the Commission, now the

                                                                                                                                                        
15 Government of Republic Regulation No 195 "Grant of Permission to Enter into Vertical Agreements Which

Restrict or May Restrict Free Competition (group exceptions)” (Vabariigi Valitsuse määrus nr 195
"Konkurentsi kahjustavate või kahjustada võivate vertikaalsete kokkulepete sõlmimiseks loa andmine
(grupierand)", 18.06.2002, published in Riigi Teataja (State Gazette) RT I 2002, 52, 330. Regulation can be
accessed on the web-page of the Estonian Competition Board: www.konkurentsiamet.ee.

16 Government of Republic Regulation No 297 "Grant of Permission to Enter into Technology Transfer
Agreements Which Restrict or May Restrict Free Competition" (Vabariigi Valitsuse määrus nr 297
"Konkurentsi kahjustavate või kahjustada võivate tehnosiirde kokkulepete sõlmimiseks loa andmine"),
25.09.2001, published in Riigi Teataja (State Gazette) RT I 2001, 78, 463. Regulation can be accessed on
the web-page of the Estonian Competition Board: www.konkurentsiamet.ee.

17 Government of Republic Regulation No 303 "Procedure for Arrangement of Public Competition for
Granting Special or Exclusive Rights" (Vabariigi Valitsuse määrus nr 303 "Eri-või ainuõiguse andmiseks
avaliku konkursi korraldamise kord”), 25.09.2001,  published in Riigi Teataja (State Gazette) RT I 2001, 78,
469. Regulation can be accessed on the web-page of the Estonian Competition Board:
www.konkurentsiamet.ee.

18 Minister of Economic Affairs and Communications Regulation No 2 "Procedure for Submission of
Application for Exemption" (Majandus- ja kommunikatsiooniministri määrus nr 2 "Eranditaotluse esitamise
kord"), 06.11.2002, published in Riigi Teataja Lisa (Appendix to the State Gazette) RTL 2002, 128, 1866.
Regulation can be accessed on the web-page of the Estonian Competition Board: www.konkurentsiamet.ee.

19 Minister of Economic Affairs and Communications Regulation No 1 "Guidelines for Calculation of
Turnover of Parties to Concentration" (Majandus- ja kommunikatsiooniministri määrus nr 1 "Koondumise
osaliste käibe arvutamise juhend"), 06.11.2002, published in Riigi Teataja Lisa (Appendix to the State
Gazette) RTL 2002, 128, 1865. Regulation can be accessed on the web-page of the Estonian Competition
Board: www.konkurentsiamet.ee.

20 Minister of Economic Affairs and Communications Regulation No 3 "Guidelines for Submission of Notices
of Concentration" (Majandus- ja kommunikatsiooniministri määrus nr 3 "Koondumise teate esitamise
juhend"), 06.11.2002, published in Riigi Teataja Lisa (Appendix to the State Gazette) RTL 2002, 128, 1867.
Regulation can be accessed on the web-page of the Estonian Competition Board: www.konkurentsiamet.ee.

21 Penal Code (Karistusseadustik), 06.06.2001, published in Riigi Teataja (State Gazette) RT I 2001, 61, 364.
The Penal Code, in force from 01.09.2002, replaced earlier Criminal Code of 1992. Initially a number of
new articles dealing with competition matters were added to the then still in-force Criminal Code.

22 See: Para. 4.12.
23 E.g. 2002 Regular Report on Estonia’s progress towards accession, accessed on the official web-page of the

EU: http://europa.eu.int/comm/enlargement/report2002/ee_en.pdf.
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main emphasis shall be concentrated upon developing a considerable track record of proper
application and enforcement of the adopted laws24.

2. Relevant institutions

The responsible authority for the competition policy matters in Estonia is the Competition
Board. The Board was initially created by the Competition Act of 1993 as a body within the
structure of Ministry of Finance. This organisational structure remained in place until October
1, 2002, when the Competition Board was transferred under the supervisory authority of the
Ministry of Economic Affairs and Communications. Despite this formal subordination, the
Competition Board is regarded as being a fully independent authority with sufficient
resources at its disposal to be able to fully utilise its powers in enforcing the competition rules
in Estonia25. Its internal structure26, competences and work objectives are laid down in the
Statutes of the Competition Board27. According to the Statutes, the Competition Board has to
implement state authority in the field of competition by adopting policy and regulatory
documents, by monitoring developments in the markets and accordingly reacting to them, by
ensuring international cooperation in the field in question. The Competition Board, according
to the Statues, consists of five departments:

- three supervisory departments (main tasks: case investigation, definition of the markets,
analysis of the competitive environment on the markets, consulting undertakings, etc.),

- merger control department (main tasks: control of concentrations in all fields, market
analysis, consulting undertakings, etc.),

- external and public relations department (main tasks: cooperation with other countries and
dealing with issues of EU integration, collecting and preserving of information,
organisation of public relations, education of officials, etc.).

The Competition Board exercises state supervision over the implementation of the
Competition Act (Article 54). This means that the duties of the Competition Board comprise:

- dealing with agreements and practices having a restrictive effect on competition (Article 4
et seq.);

- granting exemptions to restrictive agreements (Articles 6 et seq.);

- handling the situations of the abuse of a dominant position (Article 16);

- examination of the competitive situation in different markets and suggesting
improvements to the competitive situation in these markets (Article 55 Para. 2);

                                                
24 See: 2003 Comprehensive monitoring report on Estonia’s preparations for membership, accessed on the

official web-page of the EU: http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_ee_final.pdf.
25 2001 Regular Report on Estonia’s progress towards accession, accessed on the official web-page of the EU:

http://europa.eu.int/comm/enlargement/report2001/ee_en.pdf.
26 Detailed buildup of the Competition Board is laid down in the Decree of the Minister of Finance “Structure

of the Competition Board and the number of employees” (“Konkurentsiameti struktuuri ning teenistujate
koosseisu kinnitamine”), 11.10.2001, published in Riigi Teataja Lisa (Appendix to the State Gazette), RTL
22.10.2001, 116, 1665.

27 The Statutes of the Competition Board (“Konkurentsiameti põhimäärus”), 12.02.2003, published in Riigi
Teataja Lisa (Appendix to the State Gazette), RTL 26.02.2003, 27, 405.
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- exercising control in respect of concentrations (Article 19 et seq.);

- adopting measures facilitating competition and drafting proposals for the adoption or
amendment of legal acts (Article 55 Para. 2);

- imposing penalties for violations of the Competition Act (Article 62)

- cooperating and advising state agencies, local governments and natural or legal persons on
the competition law matters (Article 61);

- cooperating with competition authorities of other countries and state associations (Article
55 Para. 2);

- cooperating with the competition authorities of other EU Member States and the European
Commission (Article 56);

- organising training in the competition law matters and rising awareness of the competition
rules in the public; etc.

The only areas which despite being covered by the Competition Act are excluded from the
scope of the Board’s competence are those of the State aid and unfair competition (Chapters 6
and 7). The first of the two fields is subject to the control of the European Commission
(Article 30 et seq.), whereas the second one is left in the competence of civil courts (Article
53).

Procedural rules and investigative powers of the Competition Board are disclosed in Articles
57 to 731 of the Competition Act. They include rights to request information or submission of
materials, summoning, inspection of premises, issuing instructions and imposition of penalty
payments, preservation of business secrets, filing and processing of applications, suspension
and termination of proceedings, etc. Chapter 9, in its turn, is devoted to issues of penalty
payments for the breach of substantial provisions of the law and compensation of damages.

Particular functions have been assigned to the Competition Board by the amendments which
were brought about by the Competition Act to the Criminal Code (now Penal Code28). As
certain violations of the Competition Act are now also considered as criminal offences, the
Competition Board has to perform the pre-investigative functions for the purposes of these
criminal cases29. In doing this, the Competition Board shall closely cooperate with the State
Prosecutor’s Office and the State Police. However, the difficulties arising from such
cooperation and handling of cases have been outlined by the Competition Board itself30, and
also the European Commission has pointed out to the necessity to ensure that the
effectiveness of the competition law enforcement is not obstructed due to the criminal liability
for the respective activities31.

                                                
28 Penal Code (Karistusseadustik), 06.06.2001, published in Riigi Teataja (State Gazette) RT I 2001, 61, 364.

The Penal Code, in force from 01.09.2002, replaced earlier Criminal Code of 1992. Initially a number of
new articles dealing with competition matters were added to the then still in-force Criminal Code.

29 See: Article 738 Para. 2 of the Competition Act.
30 See: 2002 and 2003 Annual Reports of the Competition Board. Reports can be accessed on the web-page of

the Estonian Competition Board: www.konkurentsiamet.ee.
31 See: 2003 Comprehensive monitoring report on Estonia’s preparations for membership, accessed on the

official web-page of the EU: http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_ee_final.pdf.
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National courts can be involved into the competition law proceedings on various grounds.
Firstly, Article 1 Para. 4 of the Competition Act states that the provisions of the
Administrative Procedure Act32 apply to the administrative proceedings prescribed in the Act.
Hence, all the decisions or any other measures allegedly infringing freedoms or violating
rights of a person can be challenged before the administrative court (Tallinn Administrative
Court)33. Secondly, the Tallinn Administrative Court is entrusted by the Competition Act to
decide on granting the permission to the European Commission to carry out inspections:

- provided for in Articles 20 and 21 of the Council Regulation 1/200334 (antitrust
proceedings)35 (Article 635), or

- provided for in Article 22 (6) of the Council Regulation 659/199936 (State aid
proceedings).

Thirdly, national courts can be called upon to apply Articles 81 and 82 EC in civil law matters
brought before them. In such a case, the Competition Act obliges the court to involve the
Competition Board into the proceedings in order to provide its expert opinion (Article 56
Para. 3). Additionally, according to Article 53 of the Competition Act the courts (and not the
Competition Board) are the responsible forum for the disputes of private parties concerning
issues of unfair competition as provided for by Chapter 7 of the Competition Act. Last but not
least, the national judiciary has to judge in the criminal law cases concerning those violations
of the competition rules which are considered being criminal offences.

3. EC competition rules

The amendments of June 28, 2004 to the Competition Act introduced a number of provisions
related to the competition rules of the Community37. Thus, Article 56 of the Act states that the
Competition Board is an authority responsible for the application of Articles 81 and 82 of the
EC Treaty within the meaning of Article 35 of Council Regulation 1/200338. The Board shall
also, if necessary, assist the European Commission in competition supervision and
performance of on-site inspections, and shall cooperate with the competition authorities of
other Member States. Additionally, the earlier amendments of March 24, 2004 added a set of
new articles related to the State aid control in Estonia, whereby the whole regime of the State

                                                
32 Administrative Procedure Act (Haldusmenetluse seadus), 06.06.2001, published in Riigi Teataja (State

Gazette) RT I 2001, 58, 354.
33 The judgement of the administrative court can be appealed against to a circuit court, whose judgement, in its

turn, can be appealed against in a cassation proceeding to the Supreme Court of Estonia.
34 Council Regulation (EC) No. 1/2003 of 16.12.2003 on the implementation of the rules on competition laid

down in Articles 81 and 82 of the Treaty, OJ L 1, 04.01.2003, p.1.
35 No court approval is required for the inspections which are carried out by the officials of the Competition

Board (Article 60 of the Competition Act).
36 Council Regulation (EC) No 659/1999 of 22 March 1999 laying down detailed rules for the application of

Article 93 of the EC Treaty, OJ L 83, 27.03.1999, p. 1.
37 Law Amending Competition Act and Penal Code (Konkurentsiseaduse ja karistusseadustiku muutmise

seadus), 28.06.2004, published in Riigi Teataja (State Gazette) RT I, 15.07.2004, 56, 401.
38 Council Regulation (EC) No. 1/2003 of 16.12.2003 on the implementation of the rules on competition laid

down in Articles 81 and 82 of the Treaty, OJ L 1, 04.01.2003, p.1.

4.14

4.15



10

aid control has been subjected to the Community legislation and the supervisory powers of the
European Commission39.

II. The general approach to market definition in Estonian competition law

Article 3 of the Competition Act provides a definition of a relevant market40. According to the
first Paragraph of this Article:

The relevant market is an area covering, inter alia, the whole of the territory of Estonia or a part
thereof where goods40a which are interchangeable or substitutable by the buyer by reason of price,
quality, technical characteristics, conditions of sale and use, consumption or other characteristics
are circulated.

As one can see from the above mentioned definition, both product dimension of the market as
well as geographic dimension of the market are to be considered when defining particular
relevant market for the purposes of a specific case. Article 3 clearly places the emphasis upon
the consumers’ opinion with regard to the substitutability of products and is silent on the
issues concerning possible substitutability of the products from the suppliers’ point of view.
The case law of the Competition Board, however, shows that these are simply terminological
shortcomings, and that in practice all aspects of relevant market definition, as applied also by
the Community institutions, are being taken into account by the Estonian Competition
Board41.

The Competition Act does not contain an explicit obligation that the Competition Board has
to define the relevant market when dealing with competition cases. However, numerous
articles of the Competition Act use the term “relevant market” as a constitutive part of a
particular activity or infringement and the resulting effects. Thus, Article 4, which prohibits
restrictive agreements, practices and decisions, mentions sharing of the relevant market and
restriction of an access for a third party to the relevant market as particular examples of such
prohibited activities. Article 16, in its turn, states that any abuse of a dominant position in the
relevant market is prohibited. Yet on another occasion, the Competition Act requires the
Competition Board to carry out an appraisal of a proposed concentration, taking into account
the structure of the relevant markets and the actual or potential competition in the relevant
markets (Article 22). Article 57 then empowers the Competition Board to request any natural
or legal person to submit information necessary for, among others, defining the relevant
market. It thus becomes obvious that the definition of the relevant markets is identified by the
Competition Act as a necessary prerequisite in order to properly deal with situations relating
to various fields of competition law.

                                                
39 Law Amending Competition Act (Konkurentsiseaduse muutmise seadus), 24.03.2004, published in Riigi

Teataja (State Gazette) RT I, 16.04.2004, 25, 168.
40 Although Estonian legislation and the Competition Board are employing the term “kaubaturg”, which

essentially means ‘goods markets’ and has also been used this way in English language texts, there are no
doubts that this term refers to the same legal concept as the term “relevant market” as being applied by the
EC institutions. As this Estonian terminology could be misleading for the purposes of this study, namely –
misunderstanding could arise in separating the term describing the general relevant market from the term
describing the product dimension of the relevant market -, the term “relevant market” will be used in this
study when referring to the Estonian equivalent of “kaubaturg”.

40a „Goods“ comprises products and services, see Art. 1 (1) of the Competition Act.

41 See: Para. 4.20 et seq.
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As already mentioned, there are no specific legislative or administrative documents in Estonia
specifically dealing with the issues of relevant market definition and which thus would be
comparable to the Commission Notice on the definition of the relevant market for the
purposes of Community competition law42. Hence the only way to assess the approach uphold
in Estonia regarding this phenomenon of competition law is through analysis of the decisional
practice of the country’s competition authority.

1. Relevant product market

a) Demand-side substitutability

The wording of Article 3 of the Competition Act clearly emphasises the demand-side
substitutability as a decisive factor in delineating the relevant product market in the cases
dealt with by the Estonian competition authority. In assessing this aspect, product
characteristics, intended use of the product and price factors have been employed by the
Competition Board in the vast majority of cases decided by it.

aa. Product characteristics and intended use

Product characteristics and intended use of the product have been relied upon by the
Competition Board on the most occasions when defining the relevant product market. The
reasoning of the Board, however, is not very extensive in the majority of its decisions. The
following are just few examples of how the Competition Board has used the criteria of
product characteristics and intended use in its decisions:

- The Board referred to the mobile character of the mobile phones as compared to the
fixed-line phones as one of the reasons to distinguish the services of the mobile phone
communications from the services of fixed phone telecommunications43;

- The Competition Board relied, among others, on particular characteristics, quality and
consumption particularities when distinguishing a market for the fast-food services
from the market for restaurant food services44;

- The Board acknowledged that from the consumers’ point of view, different types of
turf products (the ones meant for plants as opposite to those used for burning) are not
substitutable due to their technical and consumption characteristics and their intended
use45;

- The Competition Board relied on the particular characteristics of the retail market for
daily consumer goods offered by the supermarkets and hypermarkets when separating
it from the retail activity carried out by other retailers such as kiosks, petrol station
stores, and small groceries46. According to the Board, the super- and hypermarkets
offer much bigger range of different products and services, a variety of additional

                                                
42 [1997] OJ C 372/5.
43 Case 24-L / 21.05.2001.
44 Case 21-KO / 11.07.2003.
45 Case 72-KO / 12.12.2002.
46 Case 48-KO / 30.07.2002.
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services (such as parking facilities) as well as special shopping atmosphere which
make them not substitutable from the consumers’ point of view;

- Having considered such factors as quality, intended use, consumption aspects, the
Board stated that from the consumer’s point of view and from the point of view of
competing undertakings, soft-drinks, bottled water, long-drinks, cider belong to
different product markets47;

- Similarly, from the consumers’ perspective, the different types of insurance (life
insurance and its different sub-types, and indemnity insurance and its different sub-
types) are not substitutable with each other due to their particular characteristics and
intended use48;

- The Competition Board also decided that taking into account the characteristics of the
products, the patterns of their selling and usage, the two products – chipboards and
hardboards – belong, from the consumers’ point of view, to two separate markets49.

There is also a number of the Board’s decisions where the criteria of product characteristics
and intended use have been employed in media sector cases. Thus, in two cases regarding
cable-TV services, the Competition Board stated that there are no alternatives to the cable
television (for instance – individual reception system (individuaalantennisüsteem) or master
antenna system (“ühisantennisüsteem”)) which can provide the consumers with services of the
same quality and number of programs50. An individual antenna system, according to the
findings of the Board, is also much less handy if compared to the cable-TV and is less
attractive due to necessity to have an antenna in each particular flat.

On another occasion, when separating two modes of retail acquisition of periodical
publications – the one via subscription, the other via retail sale – the Competition Board
referred to particular features of both acquisition methods51. Thus, when subscribing to the
periodical publications, the consumers shall pay for them in advance and consequently they
get the ordered periodical publications delivered home. The Competition Board also stated
that the two services in question are mutually exclusive from the point of view of the intended
use, as subscribers to the product do not buy it the shops. In another case dealing with the
information catalogues in paper format and information catalogues available online, the Board
was of an opinion that despite the similarity in content, the markets for both information
catalogues are separate from each other52. The main reasons for this differentiation lies,
according to the Competition Board, in the different accessibility of both information sources,
in particular there is a need to have an Internet access to use the services of the online
catalogues.

                                                
47 Case 38-KO / 11.11.2003.
48 Case 5-KO / 12.03.2004.
49 Case 16-KO / 07.06.2004.
50 Cases 13-L / 08.03.2001 and 37-L / 15.10.2001.
51 Case 17-L / 11.04.2002.
52 Case 38-KO / 30.10.2001.
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bb. Price

The Competition Board has not relied in any of its decisions solely on the price factor in
delineating relevant product markets. The price considerations have been employed by the
Board as an additional argument, usually together with the already described aspects of
product characteristics and intended use. Thus, for instance, in the cases concerning
telecommunication services53, the fact that tariffs for the mobile phone conversations are
considerably higher as those of the fixed phones was one of the reasons for the Competition
Board to separate the market for the services of the mobile phone communications from the
market for the services of fixed phone telecommunications54.

In the media sector, the Competition Board analysed, among others, the price differences for
the books sold in the bookstores and the books sold via Internet and post before reaching the
conclusion that there are no reasons to separate the different selling methods into separate
relevant markets55. The price considerations were also at stake when the Board distinguished
acquisition of periodic publications by means of buying them in a retail sale from the
acquisition of the same periodical publications by subscribing to tem: the average price of one
peace of periodic publication is higher when a consumer buys it in a retail sale if compared to
the equivalent price through subscription56. When dealing with the cable-TV issues, the
Competition Board identified the considerable expenses associated with a setting-up of an
individual reception system (“individuaalantennisüsteem”) as compared to the relatively low
costs of subscribing to the cable-TV services when it delineated the market for the cable-TV
services as the relevant market in the particular case57.

cc. Other criteria

The product characteristics, the intended use and price factors play the dominant role in the
Competition Board’s reasoning when defining the relevant product markets. Nevertheless, in
a couple of decisions, also other aspects have been relied upon by the Board in substantiating
its approach. Thus, in the case concerning selling of books, the Board observed that the
number of books sold via post or Internet is much less considerable as that of the books sold
through conventional bookstores. According to the Board, this was a good additional indicator
that these selling modes do not really constitute an alternative to each other58. From the point
of view of Estonia’s integration into the EC, the decision of the Competition Board in the case
48-KO of July 30, 200259 is of particular interest. In this case, the Competition Board
explicitly referred to the reasoning of the Commission in two of the Commission’s decisions
when distinguishing a retail market for daily consumer goods offered by the supermarkets and
hypermarkets from retail activity carried out by other retailers such as kiosks, petrol station

                                                
53 Cases 24-L / 21.05.2001 and 20-L / 24.04.2001.
54 See also case 28-L / 06.06.2001.
55 Case 25-L / 28.07.2003.
56 Case 17-L / 11.04.2002.
57 Case 13-L / 08.03.2001.
58 Case 25-L / 28.07.2003.
59 Case 48-KO / 30.07.2002.
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stores, or small groceries. Unfortunately, such practice of the Board has remained as an
exceptional situation and has not been used by it on a regular basis.

b) Supply-side substitutability

Although wording of Article 3 of the Competition Act gives an impression that only demand-
side substitutability considerations shall be taken into account when defining the relevant
market for the purposes of competition law cases, the decisional practice of the Board shows
that also the supply-side substitutability arguments have been used by the Board on several
occasions. The number of such cases, however, is very negligible.

There are no media sector related decisions where the Competition Board has employed the
supply-side substitutability test. In one of the non-media cases, the Competition Board had to
deal with the markets for pharmaceutical products60. In this case, the Board stated that
although from the consumers’ point of view different types of medicine are not substitutable
due to their particular characteristics and intended use, from the producers’ perspective the
manufacturing of different pharmaceutical products is the same, thus allowing different
pharmacy companies to produce different medicine products. On another occasion, the
Competition Board, without explicitly referring to it as a supply side substitutability, stated
that although gasoline and diesel fuel are not substitutable from the consumers’ point of view,
the retail sellers of the petrol usually sell both gasoline and diesel fuel at their petrol stations61.
Therefore the Competition Board stated that the market for selling of petrol shall be
considered as the relevant product market for the purposes of the case at hand.

2. Relevant geographic market

The Competition Board in most of its decisions puts the main emphasis on the product
dimension in defining the relevant markets. Yet also the geographic dimension of the market
has been considered by the Board in most of the cases, whereby a variety of criteria have been
utilised in determining its scope.

a) Geographic location of the business

One of the factors considered by the Competition Board in the majority of its decisions relates
to the particular features of the geographic location of the business in question. The following
definitions of the relevant geographic market can serve as an illustration of how this criterion
has been used by the Board:

- In the case concerning tobacco products, the relevant geographic market comprised
the whole territory of the country as cigarettes are being sold on the whole territory of
Estonia62;

- In the case concerning insurance services, the relevant geographic market comprised
the whole territory of the country as the insurance companies in question were active
on the whole territory of Estonia63;

                                                
60 Case 61-KO / 03.10.2002.
61 Case 68-KO / 05.11.2002.
62 Case 28-KO / 25.08.2004.
63 Case 5-KO / 12.03.2004.
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- In the case concerning wood procurement business, the Board referred to the small
size of Estonia and the developed road infrastructure in the country, and defined the
relevant geographic market in this case as comprising the whole Estonia, even despite
the fact that the wood-procurement companies operate in different parts of the
country64;

- Similarly, in the case concerning selling of soft-drinks and mineral water in Estonia,
the whole country was defined as constituting the relevant geographic market, mainly
due to the small size of Estonia’s territory65;

- The small size of the country was again referred to in the case concerning the hotel
services: although the particular hotel was located in Tallinn, the Competition Board
decided that for the particular case the whole territory of Estonia constitutes the
relevant geographic market as due to the small size of Estonia, tourists can make their
daily trips from Tallinn to every part of Estonia66;

- Once again, the size of the country played a decisive role in the case concerning the
market for concrete in Estonia: according to the Competition Board, notwithstanding
the necessity to deliver the concrete to the consumers within limited space of time
(because of characteristics of the product), it is possible, by adding specific
components to the concrete, to keep it in a raw state for a longer period of time and
thus to deliver it to the consumers in every point of Estonia. Consequently, the whole
Estonia was regarded as constituting the relevant geographic market in this case67;

- Last but not least, in the case concerning the retail market for the selling of daily
consumer goods offered by the supermarkets and hypermarkets, the Competition
Board relied on the decision of the Commission, according to which the geographic
scope of this particular service market is limited to geographic territory in which
consumers can reach the particular store within approximately 30 minutes driving
time, and delineated the geographic dimension of the respective market to the territory
of Tallinn city and its surroundings68.

As far as media-sector cases are concerned, the Competition Board stated that because of the
fact that the particular merging undertakings were active on the market for the wholesale and
retail distribution of published newspapers and magazines on the whole territory of Estonia,
the whole country comprises the geographic dimension of the market in question69. When
dealing with the markets for printed and online information catalogues, the Competition
Board established that both products in question are available/accessible in the whole Estonia,
and hence the whole Estonia constitutes a relevant geographic market in the case at hand70.

                                                
64 Case 3-KO / 17.01.2003.
65 Case 53-KO / 14.12.2001.
66 Case 21-KO / 11.07.2003.
67 Case 26-KO / 07.08.2003.
68 Case 48-KO / 30.07.2002.
69 Case 30-KO / 30.05.2002.
70 Case 38-KO / 30.10.2001.
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b) Business environment

On some occasions, when defining the relevant geographic market, the Competition Board
broadly referred to the particularities of the business environment in which respective
undertakings were active. On all of these occasions, the Board said that the business
conditions regarding the activity in question (for instance, retail sale of periodical
publications) is the same in the whole of Estonia, and thus in these cases the whole country
comprises the relevant geographic market71.

c) Legislative and administrative stipulations

Factors of legislative and administrative nature have also come into play on few occasions
when defining the relevant geographic market. Thus, the Competition Board referred to the
requirements of the Broadcasting Act when defining the whole territory of Estonia as being
the relevant geographic market in the case concerning transmission of TV and radio
programmes by the Estonian Broadcasting Transmission Centre72. According to this Act, the
Centre had an obligation to ensure that the infrastructure necessary for the transmission of the
programmes is in place on the whole territory of the country. In the cases concerning cable-
TV services, in their turn, the Competition Board relied on the stipulations of the mandatory
authorisations issued to the respective undertakings providing the services in question73.
According to these authorisations granted by the responsible authorities, the particular
undertakings were allowed to provide cable-TV services in distinct parts of city Maardu and
city Tallinn respectively. Consequently, also the scope of the relevant geographic markets
covered those particular parts of the respective cities which were explicitly stated in the
granted authorisations.

3. Concluding remarks on the definition of the relevant markets

The Competition Board generally seems to be employing a detailed and accurate reasoning
regarding definition of the relevant product and geographic markets in its decisional practice.
When assessing product dimension of the market, the prime emphasis is placed upon the
demand substitutability considerations (product characteristics, price), although also the
supply-side substitutability has been employed by the Competition Board on a number of
occasions. When defining the relevant geographic market, the location of the companies’
business as well as certain legislative and administrative stipulations applicable to the activity
in question (e.g. authorisations) play a major role in the Board’s conclusions. The fact that the
Board has also referred to the reasoning contained in the decisions of the European
Commission shows the desire of the Estonian competition authority to keep its decisional
practice in line with that of the European institutions.

Very obvious, though, is the more limited elaboration with regard to the relevant markets in
those cases which deal with a merger of undertakings. The Board constrains itself in these
cases to a very broad definition of the markets affected by the concentration, usually simply
stating that the undertakings involved are active on particular markets. Typically, however,
broad definition of the relevant market is favoured by the undertakings involved into the
merger rather than the competition authority supervising the existence of a competitive

                                                
71 Cases 17-L / 11.04.2002, 72-KO / 12.12.2002, and 61-KO / 03.10.2002.
72 Case 6-L / 30.01.2002.
73 Cases 13-L / 08.03.2001 and 37-L / 15.10.2001.
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environment on the market. Such a lenient approach of the Estonian competition authority
seems to be very questionable especially from the point of view of the relatively new and
fragile market structures of the country’s business environment that could require a particular
attention and safeguarding. An evaluation of this issue, however, does not fall within the
ambit of the present study.

B. Repertoire of relevant product and geographic market in the media
sector in Estonia

This part of the study provides an overview of the relevant markets in the media sector as
defined by the Competition Board. Although the number of such decisions is not very large
and also the reasoning with regard to some of the markets defined is not very extensive, it
nevertheless provides some overview of particular sectors and will also allow to perform
some general comparative evaluation in the Part C of this work.

I. Publishing

1. Newspapers, magazines and related services

Publishing related markets have been at stake in a number of decisions taken by the
Competition Board. Most of them, however, do not provide any detailed reasoning with
regard to the particular definition made by the Competition Board. Thus, in the merger
decision 30-KO of May 30, 200274, the Board defined the relevant market as two separate
markets: markets for the wholesale and market for the retail distribution of published
newspapers and magazines in Estonia. When making this definition, the Board simply
referred to the business areas in which the merging undertakings were active, and stated that
these activities take place on the whole territory of the country. In a similar vain, in its
decision 7-KO of January 28, 200575, the Competition Board broadly stated that the two
merging undertakings Shibsted ASA and Alma Media Corporation are active, among
others75a, on the following markets:

- market for newspapers and journals,

- market for printing services,

- market for subscription to newspapers and journals,

- market for news-photos,

                                                
74 Case 30-KO / 30.05.2002.
75 Case 7-KO / 28.01.2005.
75a Further markets defined:

• market for transmission TV programs, see para. 4.46;

• market for internet advertising of immovable property, see para. 4.49

• market for additional services of mobile phones

• market of advertising.
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- market for news agencies.

The whole territory of Estonia was defined as the geographic dimension of the case.

Another case where the periodical publications were at stake is the case 17-L of April 11,
200276. The Competition Board was called upon to investigate possible illegality of agreement
which AS Lehepunkt, a company engaged into distribution of periodical publications, had
concluded with a number of publishers of periodical press. The Board defined the relevant
market for the purposes of the case as being the market for the retail sale of periodical
publications in the whole territory of Estonia. In doing so, the Competition Board also
identified the market for distribution of periodical publications through subscription, and
analysed the differences between the two modes of acquiring the periodical publications. The
Board outlined a number of particular features which characterise acquisition of periodical
publications by means of subscription and by means of buying. Thus, a consumer who
subscribes to a newspapers is supposed to pay in advance for the particular items, whereas in
the case of individual purchase the price shall be paid at the moment of transaction.
Additionally, the price of a single copy of a particular periodical publication is lower when it
is acquired by means of subscription as compared to the price paid at the moment of an
individual buy. The Board also concluded that both types of acquisition are mutually
exclusive, i.e. those consumers who have subscribed to particular periodical publication do
not normally buy an additional copy in a store. Thus, notwithstanding the same goal of both
types of the retail sale – to provide a consumer with periodical publications – from the point
of view of the consumers they are not substitutable.

2. Books and other printed materials

In the case 25-L of July 28, 200377, the Competition Board dealt with a complaint addressed
against undertaking AS Astro Raamatud concerning allegedly misleading advertising. When
dealing with issues of market definition, the Competition Board first stated that the company
in question was active on markets for wholesale sale and retail sale of books. However, for
the purposes of the case at hand, the Board confined the affected relevant market to the
market for retail sale of books in Estonia. It then went on analysing differences between
different modes of retail sale of books, comparing retail sale of books in bookstores with the
sale of books per post and per Internet. The Competition Board concluded that the sale of
books via post or Internet does not match the amount of books sold via conventional way of
selling, and also the assessment of prices does not reveal any significant disparities for
different selling methods. Consequently, the Competition Board decided not to subdivide the
general market for retail sale of books in Estonia into submarkets according to the particular
modes of selling.

The differences between virtual and real marketplaces, however, were decisive for the
Competition Board in the case 38-KO of October 30, 200178. In this case, the Board dealt with
a merger between two undertakings engaged into publishing of information catalogues
containing information about private persons, public institutions and undertakings located in
Tallinn and Harjumaa. The Competition Board undertook a comparison of catalogues issued
in a printed format with the ones accessible on the Internet web-site (www.infopluss.ee). The

                                                
76 Case 17-L / 11.04.2002.
77 Case 25-L / 28.07.2003.
78 Case 38-KO / 30.10.2001.
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Competition Board found out that as far as the content of the both formats is concerned, it is
perfectly substitutable from the point of view of the consumers. However, the way how the
two modes of information carriers can be accessed was a factor important enough for the
Competition Board to separate the two modes of information catalogues into different
relevant markets: market for the information catalogues in paper format and market for the
information catalogues accessible on the Internet. Taking into account that both the printed
catalogues as well as the Internet-based catalogues can be accessed in the whole Estonia, the
territory of the whole country was determined as the relevant geographic dimension of the
case.

II. Film sector

There has been only one decision of the Competition Board related to the markets in the film
sector. The Board, when conducting preliminary investigation in the case involving criminal
proceedings against the company VK Holding (alleged abuse of a dominant position and
entering into restrictive agreements)79, identified the market for the wholesale sale of rentable
home videos in Estonia as being the market affected by the activities of the VK Holding.
However, more detailed reasoning concerning this statement was not provided by the
authority.

III. Music

There are no decisions taken by the Competition Board in the music sector. Nonetheless, the
Board has dealt with the sector in question on one occasion, although no final decision was
taken because of withdrawal of the complaint80. Still, when dealing with the mentioned case,
the Competition Board had to carry out an analysis of certain competition law aspects
regarding the activities of authors’ collective management organisation imposing fees for
using musical compositions, choreographic works and works of art for the purposes of
production of television broadcasts and programmes. In doing so, the Competition Board
delineated the market for services of providing authorisation to use musical compositions,
choreographic works and works of art in the territory of Estonia as being the relevant market
affected by the activities of the Estonian Authors’ Society (Eesti Autorite Ühing). No more
detailed reasoning, though, was given on this definition.

IV. Broadcasting: TV

On few occasions, the Competition Board had to deal with issues related to the provision of
cable-TV services in two Estonian cities – Tallinn and Maardu81. Thus, in the case 13-L of

                                                
79 Criminal case Nr. 03921000003 (initiated on 07.04.03, closed on 09.11.04). In this case, the VK Holding

reached an agreement with the prosecutors office concerning the amount of fines and therefore no formal
decision was adopted in the case (the court merely accepted the reached agreement). The Competition
Board, however, provided the author of this Chapter with the draft version of the respective decision.

80 N/N. Proceedings of the complaint took place from May 2003 until January 2004. The Competition Board
provided the author of this Chapter with the draft version of the respective decision.

81 In addition to the decisions of the Competition Board presented in this section, the issues related to the
cable-TV sector have been also addressed by two Board’s prescripts: Nr. 19 / 30.07.2004 and Nr. 20 /
30.07.2004. However, the reasoning of the two documents with regard to the relevant markets is not
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March 8, 200182, the Board, without, however, explicitly defining them as the relevant
markets, distinguished between the provision of cable-TV services and the provision of
services for individual reception system (individuaalantennisüsteem) or master antenna
system (ühisantennisüsteem) in the city of Maardu. In doing so, the authority stated that
particularly in those cases where the blockhouses (multi-storeyed houses) are at stake, the
aspects like different characteristics of the two systems (bigger variety of TV programmes and
better quality in the case of cable television), price differences (installation of the individual
reception system is more expensive to the consumers), as well as convenience in use result in
separation of the two modes of TV broadcasting.

The Competition Board considered similar issues to those of the above mentioned case when
it took a decision in the case 37-L of October 15, 200183. The proceeding was initiated upon
two complaints received by the Competition Board concerning cable-TV services in the city
of Tallinn. In its analysis, the Competition Board first outlined the differences between cable
television and individual reception system (individuaalantennisüsteem) or master antenna
system (ühisantennisüsteem) and, just like in the case described in the previous paragraph,
concluded that due to particular characteristics, price differences and certain other aspects the
three modes of TV broadcasting are not substitutable. More interesting reasoning, however,
was provided with regard to the geographic scope of the market in question. According to the
Competition Board, such factors as particular terms of authorisations received by the cable-
TV undertakings authorising them to provide their services only in the specified part(s) of
Tallinn, fragmentation of the cable networks resulting from such practice, as well as
impossibility for the consumer to receive cable-TV services from an undertaking other than
the one possessing the cable network in the particular area and/or building have lead to a
market split into small parts according to the territorial presence of the cable networks.
Consequently, the relevant market delineated by the Competition Board in this case was the
market for the provision of cable-TV services in different network areas within the city of
Tallinn.

Apart from the two above mentioned decisions, the Competition Board has touched upon TV
related markets only on one more occasion. When dealing with the case 7-KO of January 28,
200584, the Board stated that the TV market in Estonia, along with a number of publishing
sector markets, is a market on which one of the two undertakings participating in the merger
was active. However, no reasoning and no further explanation has been provided by the
Competition Board in this regard.

                                                                                                                                                        
extensive and does not contain any differences in comparison to the definitions adopted by the Board in the
cases 13-L / 08.03.2004 and 37-L / 15.10.2001.

82 Case 13-L / 08.03.2001.
83 Case 37-L / 15.10.2001.
84 Case 7-KO / 28.01.2005. See also Para. 4.37.
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V. Broadcasting: Radio

There have been no decisions of the Competition Board dealing with the media specific issues
in the field of radio broadcasting. The only decision of the Competition Board relating to the
radio sector is the one in the case 6-L of January 30, 200285, which deals with issues of
infrastructure necessary to transmit radio signals rather than radio content markets. The
subject matter of the case was the complaint received from the undertaking Estonian Radio
concerning the pricing system applied by the Estonian Broadcasting Transmission Centre
(Eesti Ringhäälingu Saatekeskuse AS). In deciding this case, the Board identified the relevant
market on which the Estonian Broadcasting Transmission Centre held a dominant position –
the market for telecommunications services necessary for the transmission of radio
programmes in the terrestrial transmission network in the territory of Estonia. The Board
broadly stated that there are no substitutable networks present in Estonia which would provide
the same quality and amount of services at the same dimension as the undertaking in question.

VI. Internet

In its decision in the already described86 case 38-KO of October 30, 200187, the Competition
Board identified the market for the information catalogues accessible on the Internet as one
of the two markets affected by the proposed merger of two undertakings. During its analysis,
the Competition Board undertook a comparison of catalogues issued in a printed format with
the ones accessible on the Internet web-site (www.infopluss.ee). The Board found out that as
far as the content of the both formats is concerned, from the point of view of the consumers it
is perfectly substitutable. However, the way how the two modes of information carriers can be
accessed was the decisive factor for the Competition Board to separate the two modes of
information catalogues into different relevant markets: market for the information catalogues
in paper format and market for the information catalogues accessible on the Internet. Taking
into account that both the printed catalogues as well as the Internet-based catalogues can be
accessed in the whole Estonia, the territory of the whole country was determined as the
relevant geographic dimension of the case.

Apart from the decision discussed above, the Competition Board has touched upon Internet
related markets only on one more occasion. When dealing with the case 7-KO of January 28,
200588, the Board stated that the market for Internet advertising of immovable property in
Estonia, along with a number of publishing sector markets, is a market on which one of the
two undertakings participating in the merger was active. However, no reasoning and no
further explanation has been provided by the Competition Board in this decision.

                                                
85 Case 6-L / 30.01.2002.
86 See: Para. 4.41.
87 Case 38-KO / 30.10.2001.
88 Case 7-KO / 28.01.2005. See also Para. 4.37.
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Media Markets

Print media

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Markets for sale
of books

Retail market for the
sale of books

Wholesale market for
the sale of books

(not explicitly
defined)

Printed press
markets

Readers market for
newspapers and
journals

Market for sale and
distribution of printed
press

(not defined by the
Competition Board)

Market for the
wholesale and retail
distribution of
published
newspapers and
magazines

Market for the retail
sale of periodical
publications

Market for
distribution of
periodical
publications through
subscription

Market for printing
services

Market for news-
photos

Market for news
agencies

Markets for
publications
other than
books and
printed press

Market for the
information
catalogues in paper
format
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Film sector

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Market for film
sale

Market for the
wholesale sale of
rentable home videos

Music

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Market for
music rights

Market for services of
providing
authorisation to use
musical compositions,
choreographic works
and works of art

Broadcasting : TV

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

TV market

Network
markets

Market for the cable-
TV services in
different network
areas within the city
of Tallinn

Market for the cable-
TV services in the
city Maardu

(not explicitly
defined)

Market for the
services for individual
reception system
(individuaalantenni-
süsteem) in the city
Maardu

(not explicitly
defined)

Market for the
services for master
antenna system
(ühisantennisüsteem)
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in the city Maardu

(not explicitly
defined)

Broadcasting : Radio

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Network
markets

Market for
telecommunications
services necessary for
the transmission of
radio programmes in
the terrestrial
transmission network
in the territory of
Estonia

Internet

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Internet content
markets

Market for the
information
catalogues accessible
on the Internet

Market for the online
advertising of
immovable property
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C. Comparative analysis of media market definitions adopted by the
European Commission and those adopted under Estonian national
competition law

The previous two parts of this study have outlined the main elements of the contemporary
competition policy in Estonia and provided an analysis of the decisional practice of the
Estonian Competition Board with regard to the relevant market definitions in the media
sector. This part compares the relevant market definitions as made by the Board with the
approach followed in the respective fields by the European Commission. The overall
conclusions and evaluation are presented in the final subsection of this part.

I. General remarks

Estonia, together with other two Baltic states and Slovenia, was among the first countries to
provisionally close the negotiation process on the competition chapter at the pre-accession
stage89. No transitional arrangements were requested by Estonia at the moment of accession.
The steady progress of Estonia in the competition field had been prised by the European
Commission, though still with a precondition that further developments and adjustments are
to be made90. Among the main priorities, the Commission has identified the development of a
proper enforcement and application record of the competition rules, raising awareness of anti-
trust rules amongst market participants and building up a credible and transparent competition
culture91. The following analysis provides an insight of how the current praxis of the
Competition Board corresponds to the EC pattern in the field of the media sector.

II. Comparative analysis

1. Publishing

a) Newspapers, magazines and related services

In its decision in case 17-L of April 11, 200292, the Board outlined a number of markets in the
field of periodical publications. First of all, the Competition Board distinguished two markets
according to the modes of acquisition of periodical publications: market for the retail sale of
periodical publications in Estonia as opposed to the market for distribution of periodical

                                                
89 More on the accession negotiations with regard to the competition field see:

http://europa.eu.int/comm/enlargement/negotiations/chapters/chap6/index.htm. The Commission’s report on
the results of the negotiations on the accession of the 10 “new” Member States to the EC, including the
chapter on the competition policy, see:  
http://europa.eu.int/comm/enlargement/negotiations/pdf/negotiations_report_to_ep.pdf.

90 See: Para. 4.2.
91 See: 2003 Commission’s Comprehensive monitoring report on Estonia’s preparations for membership,

accessed on the official web-page of the EU: 
http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_ee_final.pdf.

92 Case 17-L / 11.04.2002.
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publications through subscription. As far as practice of the European Commission is
concerned, there are no decisions where the aspects of retail sale of periodical publications
has been at stake. In a number of decisions the Commission has addressed questions related to
the separation of different types of written press, such as daily newspapers as opposed to the
non-daily magazines93, but no issues of sales modalities have been touched upon.

Similarly, no corresponding decisions of the Commission could be identified which would be
comparable with the approach of the Competition Board in the case 30-KO of May 30, 200294

where the markets for the wholesale and retail distribution of published newspapers and
magazines in Estonia were defined. The Commission’s analysis in the book sector cases,
where the wholesale and retail distribution of respective products indeed was at stake, does
not seem to be appropriate comparative basis for the markets of periodic publications due to
the strong differences in the characteristics of each sector (e.g. issues of rights, organisation of
distribution, etc.).

In the case 7-KO / 28.01.200595, the Competition Board very broadly, without providing any
reasoning for its approach, identified a variety of markets affected by the intended merger of
two undertakings: market for newspapers and journals, market for printing services, market
for subscription to newspapers and journals, market for news-photos, market for news
agencies. As far as the market for printing services, market for news-photos and market for
news agencies are concerned, no corresponding decisions of the European Commission could
be detected. The reasoning with regard to the markets for retail sale of and distribution of
periodic publications upon subscription, as described above96, also applies towards the market
for subscription to newspapers and journals as outlined in the given case. As far as the market
for newspapers and journals is concerned, the Commission has taken the position that the two
types of press – daily newspapers and non-daily (weekly, monthly) magazines – belong to
separate product markets97. However, as the market definition stated by the Competition
Board is very vague and broad and does not disclose whether the Board considers the
newspapers and magazines as belonging to one market or not, it is impossible to make a due
comparative analysis of the relevant definitions adopted by the two authorities for the
purposes of this study.

b) Books and other printed materials

The Competition Board has dealt with the book markets on a number of occasions. Thus, in
the case concerning a complaint against company AS Astro Raamatud98, the Competition
Board defined the market for the retail sale of books in Estonia as the relevant market for the
purposes of the case, although it also stated that the particular company is active on the
market for the wholesale sale of books, as well. In its reasoning, the Board also analysed the

                                                
93 See R. Capito, in: EMR, Media Market Definitions – Comparative Legal Analysis, 2003, Chapter 1 EC (The

study can be downloaded from 
http://europa.eu.int/comm/competition/publications/studies/media/chapter_1_ec.pdf), Para. 1.156.

94 Case 30-KO / 30.05.2002.
95 Case 7-KO / 28.01.2005.
96 See: Para. 4.53.
97 Commission Decision, Case IV/M.1401, 1 February 1999, Recoletos/Unidesa, para 18 et seq.; Commission

Decision, Case IV/M.1455, 20 April 1999, Gruner + Jahr/Financial Times, para.15. More on this: see
R. Capito, op. cit. (supra note 93), Para. 1.156.

98 Case 25-L / 28.07.2003.
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differences of different selling modes of retail sale of books (through bookstores, via post or
via Internet) before making a conclusion that there are no grounds to further subdivide this
retail market into submarkets according to the each mode of selling. As far as the
Commission’s practice is concerned, there have been no definitions defining the relevant
market as broadly as market for the retail sale of books99. Also in its later decisions the
Commission has dealt with particular types of retail sale (sale in bookshops, specialised
superstores, supermarkets and hypermarkets, newsagents and specialised shop)100, without
identifying the overall retail market as a separate relevant market. Similarly, there are no
decisions of the Commission defining the market for the wholesale sale of books. In the
Lagardère/Natexis/VUP decision101, the Commission addressed different issues relating,
among others, to sale of the books by publishers to dealers or, where the dealer is a
wholesaler, by a wholesaler to a smaller dealer102. It also distinguished between the markets
for the sale of books by publishers to bookshops, hypermarkets and wholesalers103. However,
no definition of wholesale market for the sale of books which would be similar to the general
and broad definition given by the Competition Board has been provided by the Commission.

As far as different selling modes of retail sale of books are concerned, the comparison of
Estonian and the EC approach is more straight-forward. Thus, the Commission, contrary to
the decision of the Competition Board, has taken a position that there could be an overall
market for all forms of distant sales of consumer books (including books club sales, mail
order and sale via Internet), within which narrower segment for the online sales of consumer
books via the Internet could be identified104. This difference, nonetheless, is confined to the
particularities of each country and respective cases, and cannot be considered as a conceptual
discrepancy in the reasoning of the two competition authorities.

On another occasion, the Competition Board identified the relevant market as the market for
the information catalogues in paper format as a distinct market from the market for the
information catalogues accessible on the Internet105. The Commission’s approach in its
decision in the Telia/Telenor merger case106 seems to correspond to the approach upheld by
the Estonian Competition Board. Thus, the Commission identified the market for the sale of
advertising space in local telephone directories as a distinct product market, and also indicated
that publishing of and selling of advertising space in hard-copy telephone directories may
constitute a separate market to the publishing and selling of advertising space in on-line
telephone directories. However, despite the similar definitions adopted by the Competition
Board and the Commission, the reasoning of the two authorities is distinct. While the Board
has approached the subject matter from the point of view of end-consumers and their patterns
regarding the catalogue (hard-copy and on-line) usage, the Commission, in its turn has clearly

                                                
99 R. Capito, op. cit. (supra note 93), Para. 1.151.
100 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, Para. 289.
101 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP.
102 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, Para. 159. See also:

Chapter 1 Paras. 1.64 et. seq.
103 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP, Para. 177.
104 Commission Decision, Case IV/M.1459, 6 May 1999, Bertelsmann/Havas/BOL, para.13. More on this: see

R. Capito, op. cit. (supra note 93), Para. 1.153. See also Chapter 1, Para. 1.69.
105 Case 38-KO / 30.10.2001.
106 Commission Decision, Case IV/M.1439, 13 October 1999, Telia/Telenor. See also: Commission Decision,

Case IV/M.2468, 27 June 2001, Seat Pagine Gialle/Eniro.
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approached the telephone directories as advertising media and analysed them from the
perspective of the relationship between catalogue publishers and buyers of the advertising
space. An evaluation of whether the approach of the Estonian Competition Board was correct
in defining the relevant markets or not does not, however, fall within the ambit of the present
study.

2. Film sector

In its only film sector related case, the Competition Board identified the market for the
wholesale sale of rentable home videos in Estonia107. Although the Commission has not
explicitly defined such a market, this approach, nevertheless, generally follows the EC
pattern. In Seagram/Polygram decision108 the Commission identified a number of possible
relevant product markets in the film entertainment sector, including those relating to the
distribution of films. Thus, different distribution windows were considered, including the one
for the video rental and sell-through. The Commission, however, left the question open
whether the separate distribution windows constitute separate relevant product markets since
it was not considered necessary for the case at hand. As far as geographic dimension of the
market is concerned, the Commission pointed out to that there are variety of indicators
suggesting that national markets exist for the distribution of films109. However, as already
mentioned, the exact definition of the relevant market was left open by the Commission.

3. Music

The only decision of the Competition Board which touches upon issues of the music sector
had to deal with the possible anticompetitive practice of the Estonian Authors’ Society110. In
this case, the Board defined the market as the market for services of providing authorisation
to use musical compositions, choreographic works and works of art in the territory of
Estonia. Although the Commission has dealt in its decisional practice with the possible
abusive behaviour of the collecting societies111, no decisions could be identified which have
addressed the issues that were the subject matter of the Estonian case. Nevertheless, the
substance of the Estonian definition seems to correspond to the Commission’s reasoning
when defining the market for music publishing, i.e. acquisition by publishers of rights to
musical works and their subsequent exploitation upon remuneration112. The Commission has
also outlined a number of submarkets regarding different categories of rights used in the
commercial exploitation of music works: mechanical rights, performance rights,

                                                
107 Criminal case Nr. 03921000003 (initiated on 07.04.03, closed on 09.11.04). In this case, the VK Holding

reached an agreement with the prosecutors office concerning the amount of fines and therefore no formal
decision was adopted in the case (the court merely accepted the reached agreement). The Competition
Board, however, provided the author of this Chapter with the draft version of the respective decision.

108 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram.
109 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram.
110 N/N. Proceedings of the complaint took place from May 2003 untill January 2004. The Competition Board

provided the author of this Chapter with the draft version of the respective decision. See also: Para. 4.43.
111 E.g. Commission Decision, Case COMP/C2/38.014, 8 October 2002, IFPI Simulcasting.
112 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram, IV A. 1.b; Commission

Decision, Case COMP/M.2883, 2 September 2002, Bertelsmann/Zomba, para. 12.

4.58

4.59



29

synchronisation rights and printing rights113. The question whether these submarkets actually
constitute separate relevant markets was left open by the Commission.

4. Broadcasting: TV

In the TV-broadcasting sector, the Competition Board has mainly dealt with issues related to
the provision of cable-TV services in different cities of Estonia114. In doing so, the Board
separated three modes of TV broadcasting, namely the provision of cable-TV services, the
provision of services for individual reception system (individuaalantennisüsteem) and the
provision of services for master antenna system (ühisantennisüsteem), relying foremost on the
limited substitutability of the two services from the consumers’ perspective. An explicit
definition of the relevant market as the market for the provision of cable-TV services was
given, however, only in the decision in the case 37-L of October 15, 2001115.

As far as Community practice is concerned, there is no clear-cut approach upheld by the
Commission in this regard. Thus, in the MSG Media Services case116, the Commission stated
that the operation of TV cable networks in Germany constitutes a separate relevant market.
The Commission based its decision on the fact that the transmission of programmes by cable
is not interchangeable with the satellite transmission neither from the demand side point of
view of the TV suppliers, nor from the point of view of consumers (mainly due to the costs
involved).

On the other hand, for instance in the case British Interactive Broadcasting117, the
Commission found that in the UK the pay television comprises the three methods of
transmission (terrestrial, satellite and cable) and that there was no justification for
distinguishing between pay-TV markets on the basis of their mode of transmission. One of the
factors on which the Commission based its decision was the similarity in prices of different
technologies.118 Thus, one can see that there is no straightforward approach with regard to the
substitutability of cable-TV services with other methods of TV transmission, and the outcome
of the market definition depends on the different characteristics of each particular country
(e.g. the switching costs, the scale of cable penetration, etc.)119. Consequently, the position
taken by the Estonian Competition Board does not contradict the decisional practice of the
Commission, and could even be found identical if compared to some particular decisions of
the Commission.

When dealing with the merger case 7-KO of January 28, 2005120, the Estonian Competition
Board very generally identified the TV market in Estonia on which one of the merging
undertakings was active. Although the European Commission has extensively dealt with

                                                
113 Commission Decision, Case COMP/M.2883, 2 September 2002, Bertelsmann/Zomba. See also: R. Capito,

op. cit. (supra note 93), Paras. 1.131 et seq.
114 Cases 13-L / 08.03.2001 and 37-L / 15.10.2001.
115 Case 37-L / 15.10.2001.
116 Commission Decision, Case IV/M.469, 9 November 1994, MSG Media Service.
117 Commission Decision, Case IV/36.539, 15 September 1999, British Interactive Broadcasting/Open.
118 More on this issue, see: see R. Capito, op. cit. (supra note 93), Paras. 1.81. et seq.
119 This trend continues also in the later decisions of the European Commission. More on this, see: Chapter 1,

Para. 1.31 et seq.
120 Case 7-KO / 28.01.2005.

4.60

4.61

4.62

4.63



30

different markets related to the TV-broadcasting, none of them has contained such a broad
market definition. Therefore no reasoned comparative analysis of the decisional practice of
the Competition Board with that of the Commission could be done with regard to the market
in question.

5. Broadcasting: Radio

In its only decision dealing with the issues related to the sector of radio broadcasting121, the
Competition Board identified the market for telecommunications services necessary for the
transmission of radio programmes in the terrestrial transmission network in the territory of
Estonia. Taking into account that this decision covers merely the aspects of radio
infrastructure without touching upon any issues related to the radio content, no comparative
analysis of the market defined in this case with the Commission’s counterparts is considered
being necessary for the purposes of the present study.

6. Internet

The Competition Board in its decision in the case 38-KO of October 30, 2001122 stated that the
market for the information catalogues accessible on the Internet is to be separated – due to
access and usage considerations – from the market for the information catalogues in paper
format. The Commission, in its turn, has not so far taken any decision addressing the subject
matter of online directory services. Nevertheless, the Commission has showed its readiness to
uphold the division of “virtual” and “real” markets because of certain particularities
distinctive to each of them. Thus, for instance, in the music sector, the Commission made a
distinction between traditional and on-line distribution of music in its AOL / Time Warner
decision123. Consequently, the approach of the Competition Board does not reveal any
tendencies contradicting the Commission’s standpoint.

In its decision in the case 7-KO of January 28, 2005124, the Competition Board mentioned a
market for Internet advertising of immovable property in Estonia. Taking into account that
this market was simply stated by the Competition Board as one of the markets on which one
of the merging undertakings was active, it cannot be clearly understood whether the market in
question indeed concerned advertising on the Internet, or whether the services in question
concerned online offer of immovable property. The Commission, however, has ruled on the
existence of separate markets regardless of what constellation was actually in place in the
Estonian case. Thus, as far as online advertising is concerned, the Commission has constantly
defined it as being a separate relevant market125. Similarly, the Commission has also stated
that, for instance, narrow focus portals providing access to a particular content category
devoted to specific consumer needs are also to be considered as markets on their own126.
Consequently, the market as identified by the Estonian Competition Board seems to be in line
with the approach advocated by the decisional practice of the European Commission.

                                                
121 Case 6-L / 30.01.2002.
122 Case 38-KO / 30.10.2001.
123 Commission Decision, Case IV/M.1845, 11 October 2000, AOL/Time Warner.
124 Case 7-KO / 28.01.2005.
125 E.g. Commission Decision, Case IV/M.1439, 13 October 1999, Telia/Telenor, para. 107.
126 Commission Decision, Case IV/JV48, 20 July 2000, Vodafone/Vivendi/Canal+, para. 50.
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III. Reasons for divergent results

The comparative analysis of the market definitions in the media sector as used by the
Competition Board and the Commission has not revealed any major discrepancies in the
approach of the two authorities. The small differences observed on few instances could have
arisen on the following grounds:

- In some cases the Competition Board has defined the respective relevant market in
very broad terms (for instance, the markets for the retail sale of books127, or the TV-
market128), and therefore even if there are decisions of the Commission dealing with
the markets of the same category, the definitions adopted by it in these cases are much
narrower and more specific;

- On other occasions, there were no cases on the EC level in which the Commission
would have dealt with the particular markets addressed by the Competition Board (for
instance, market for the retail sale of periodical publications129, or the market for the
wholesale and retail distribution of published newspapers and magazines130), and
therefore a substantive comparative analysis could not be carried out.

Generally, however, the decisional practice of the Competition Board in the media sector
cases seems to correspond to the approach upheld by the European Commission.

IV. Conclusions

No major discrepancies between the decisional practice of the Competition Board and the
decisional practice of the European Commission were detected in the course of this work. A
rather limited reasoning with regard to the relevant market definition in many of the decisions
adopted by the Competition Board could be mentioned as the main factor probably requiring
more consideration in the future decisions. Both dimensions of the relevant market – product
and geographic – are sufficiently addressed by the Board in its decisions, and the
methodology used covers most criteria applied by the Commission when defining the relevant
markets. As far as media sector is concerned, the relevant market definitions adopted by the
Competition Board are compatible with those of the Commission. All in all, the general
approach of the Competition Board’s practice seems to be in line with the EC pattern.

                                                
127 See: Para. 4.55.
128 See: Para. 4.63.
129 See: Para. 4.52.
130 See: Para. 4.53.
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D. Impact of different (media) regulatory frameworks on market
definitions

I. Regulatory frameworks in the Republic of Estonia having an impact on the media
sector.

1. Constitutional provisions

The Constitution of the Republic of Estonia (Põhiseadus)131 entered into force 29 July 1992; it
has been amended in 2003.

According to § 39 of the Constitution, an author has the inalienable right to his or her work.
The state shall protect the rights of the author.

According to § 45 of the Constitution, everyone has the right to freely disseminate ideas,
opinions, beliefs and other information by word, print, picture or other means. This right may
be restricted by law to protect public order, morals, and the rights and freedoms, health,
honour and good name of others. This right may also be restricted by law for state and local
government public servants, to protect a state or business secret or information received in
confidence, which has become known to them by reason of their office, and the family and
private life of others, as well as in the interests of justice.

There is no censorship.

2.  Sector-specific regulations

a) Legal framework

aa. Electronic Communications Act132 (“Elektroonilise side seadus”) (entered into force 01
January 2005)133

The abovementioned law defines the competence of the owners of private electronic
communications networks, the merchants of public electronic networks, the users of
electronic communications networks and public management institutions. The Electronic
Communications Act contains rules, which are connected with the regulation of the electronic
communication services, sets the procedure of providing electronic communication services
as well as determines assignation, utilization and management of limited resources such as –
spectrum of radio frequencies, Internet domains and numeration resources.

                                                
131 Available on the Internet at http://www.legaltext.ee/text/en/X0000.htm.
132 Published in Riigi Teataja (State Gazette) No. RTI, 2004, 87, 593. Available on the Internet at

http://www.legaltext.ee/text/en/X90001.htm.
133 Before the adoption of this law, the area was regulated by Communications Act (“Eesti Vabariigi

Sideseadus”, entered into force 02 February 1991. On November 1, 2001, it was replaced by
Telecommunications Act (“Telekommunikatsiooniseadus”, entered into force 19 March 2000, available on
the Internet at http://www.legaltext.ee/text/en/X30063K6.htm, which provider more detailed regulation of
telecommunication services in the conditions of competence. Cable Distribution Act entered into force 1
June 1999 and was repealed by Law on Electronic Communications.
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The law applies also to electronic communication networks necessary for the distribution of
radio and television programmes134. Electronic Communications Act however does not apply
to the content of information that is being transmitted through these electronic communication
networks.

bb. Broadcasting Act135 (“Ringhäälinguseadus”) (entered into force 15 June 1994, amended
the last time in 2004)

The Broadcasting Act provides for the procedure for broadcasting information and the
principles of broadcasting activities; the conditions for possession and ownership of technical
means (transmitters, transmitters networks) intended for broadcasting information; the bases
for foundation and operation of, and the procedure for terminating the activities of legal
persons in public law engaged in broadcasting; the procedure for the broadcasting activities of
legal persons in private law on the basis of broadcasting licenses; this act establishes the legal
bases for ensuring the compliance of television programs and program services transmitted by
broadcasters operating in Estonia with the requirements of international agreements ratified
by the parliament.136 The Broadcasting Act also regulates the work of the Broadcasting
Council.

cc. Public Information Act137 (“Avaliku teabe seadus”) (entered into force 01 January
2001, amended the last time in 2004)

The abovementioned law generally establishes an unified order on how natural and legal
persons are entitled to get information from state and municipal authorities and to use it. The
aim of this law is to provide the society access to information, which is in possession of state
and municipal authorities to ensure fulfilment of their functions. The law generally guarantees
the principle that information is accessible to society in all cases unless the law sets otherwise.

dd. Information Society Services Act138 (“Infoühiskonna teenuse seadus”) (entered into
force 01 May 2004, amended the last time in 2004)

This Information Society Services law was passed in order to implement EU Directive
2000/31/EC. The law deals with the regulation of information society services providers’
general organizational issues as well as defines their rights, obligations and responsibility.
One of the important factors for adoption of Information Society Services law inter alia was
the enactment of the prohibition to send unsolicited commercial offers (“spam”) via electronic
mail.

                                                
134 The general principles of content of radio and television programmes however are regulated by

Broadcasting Act.
135 Published in Riigi Teataja (State Gazette) No. I 1994, 42, 680. Available on the Internet at

http://www.legaltext.ee/text/en/X30069K8.htm.
136 According to Article 1 of the Broadcasting Act.
137 Published in Riigi Teataja (State Gazette) No. I 2000, 92, 597. Available on the Internet at

http://www.legaltext.ee/text/en/X40095K2.htm
138 Published in Riigi Teataja (State Gazette) No. I 2004, 29, 191. Available on the Internet at

http://www.legaltext.ee/text/en/X80043.htm.
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ee. Copyright Act139 (“Autoriõiguse seadus”) (entered into force 12 December 1992,
amended the last time in 2004)

The Copyright law provides the regulation of protection mechanism of author’s rights,
neighbouring (related) rights as well as regulation for protection of databases.

The Copyright law generally covers the set of rights defined in the Berne Convention, Rome
Convention for the Protection of Performers, Producers of Phonograms, TRIPS Treaty, WIPO
Treaties, and EU Directives (91/250/EEC, 92/100/EEC, 93/83/EEC, 93/98/EEC, 96/9/EC,
2001/29/EC).

ff. Language Act140 (“Keeleseadus”) (entered into force 12 December 1992, amended the
last time in 2004).

This cannot be regarded as a common sector specific normative document; however it has a
significant impact on media market definitions in Estonia. Due to historically political
reasons, currently there are two rather separate communications in Estonia – Estonian-
speaking society and Russian-speaking society. Each of them mostly uses its own sources of
information; thus it is possible to identify two almost absolutely separate media markets in
Estonia. Each of the group is targeted on specific information. Since most of the Russians as
native language speaking population almost do not understand Estonian or understand it very
poorly, the language issue is a highly sensitive and thus specifically regulated area. That
inevitability affects also the field of media. For example, according to the Language Act, a
certain amount and type of the information is to be reported in the official language. For
example, article 25 addresses language requirements in media and article 262 addresses
violation of article 25.

gg. Compulsory Copy Act141 (“Sundeksemplari seadus”) (entered into force 16 March 1997,
amended the last time in 2002).

Compulsory Copy Act determines certain formal requirements for publications, audiovisual
works and other works on electronic media and how compulsory copies of publications and
items of electronic media are to be submitted to the main libraries.

According to the Compulsory Copy Act all publications, audiovisual works and other works
on electronic media must contain the following data:

- the name of the publisher;

- the locus of publishing;

- the name and address of the manufacturer;

                                                
139 Published in Riigi Teataja (State Gazette) No. 1992, 49, 615. Available on the Internet

http://www.legaltext.ee/text/en/X40022K4.htm
140 Published in Riigi Teataja (State Gazette) No. I 1995, 23, 334. Available on the Internet at

http://www.legaltext.ee/text/en/X30086K6.htm. Before the adoption of this law, the area was regulated by
Estonian SSR Language Act ("Eesti NSV Keeleseadus", entered into force 07 January 1990.

141 Published in Riigi Teataja (State Gazette) No. I 1998, 2, 42. Available on the Internet at
http://www.legaltext.ee/text/en/X2008K1.htm.
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- the year of publishing; in the case of journals also the month of publishing and ordinal
number; in the case of newspapers also the date of publishing and serial number.

If the publication is made in Estonia, eight compulsory copies must be submitted to the
libraries; the manufacturer (e.g. printing plant) is responsible for ceding of those copies.

hh. Act to Regulate Dissemination of Works which Contain Pornography or Promote
Violence or Cruelty142 (“Pornograafilise sisuga ja vägivalda või julmust propageerivate
teoste leviku reguleerimise seadus”) (entered into force 01 May 1998, amended the last
time in 2002).

For the purposes of this Act, “pornography” means a manner of representation in which
sexual acts are brought to the foreground in a vulgar and intrusive manner and other human
relations are disregarded or relegated to the background; “promotion of violence or cruelty”
means depiction of violence or cruelty which exceeds the limits of justified self-defence in an
approving manner for the purpose of promoting violent or cruel behaviour among people.

Transmission of television or radio broadcasts which contain pornography or promote
violence or cruelty, by persons who have the right to transmit television or radio broadcasts in
Estonia, is prohibited. An undertaking shall determine the content of a work prior to
dissemination or exhibition of the work. If the content of a work is ambiguous, the
undertaking has the right to request a review of the work and determination of its content by
the expert committee on works.

ii. Emergency Preparedness Act143 (“Hädaolukorraks valmisoleku seadus”) (entered into
force 01 January 2001, amended the last time in 2004).

This cannot be regarded as common sector specific normative document; however it’s article
29 states duties of possessors of media upon informing of emergencies144.

b) Other provisions

aa. Code of Ethics of the Estonian Press145 (Eesti ajakirjanduseetika koodeks) (Adopted in
December, 1997).

This document has been officially approved by Estonian Newspaper Association and
Association of Estonian Broadcasters, which assembles the great bulk of Estonian media
organizations. The code provides a basis for assessing the cases at Estonian Press Council.

                                                
142 Published in Riigi Teataja (State Gazette) No. 1992, 49, 615. Available on the Internet at

http://www.legaltext.ee/text/en/X40064K1.htm.
143 Published in Riigi Teataja (State Gazette) No. 1992, 49, 615. Available on the Internet at

http://www.legaltext.ee/text/en/X40064K1.htm.
144 Transmission of emergency announcements through broadcasters is regulated also in Broadcasting Act,

Article 10; supra, footnote 135.
145 Available on the Internet at http://www.asn.org.ee/english/code_of_ethics.html.
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II. Regulatory authorities in the Republic of Estonia having an impact on the media
sector.

1. Ministry of Culture (Kultuuriministeerium)146

a) Legal basis

Ministry of Culture is formed according to article 45 subsection 5 of Government of the
Republic Act. The area of government of the Ministry of Culture shall include147 inter alia
participation in the planning of state media activities.

b) Functions / competencies

The primary competence of the Ministry of Culture in the planning of state media activities is
regulated in Article 37 of Broadcasting Act that addresses issuing broadcasting licenses.

Broadcasting licenses are undersigned by Minister of Culture; standing advisory commission
(Ringhäälingulubade väljaandmise komisjon148) consists of experts representing different
authorities, among others experts from Estonian National Communications Board, which is
subordinated to the Ministry of Economic Affairs and Communications.

c) Linkage with general competition authorities

According to article 45 subsection (4) 7) the Ministry of Culture shall refuse to issue a
broadcasting licence if the issue of the broadcasting licence would violate the requirements of
free competition and of enterprise based on equal grounds in the territory planned for the
broadcasting activity or a part of the territory of Estonia.

The Competition Board149 (“Konkurentsiamet”) exercises state supervision in respect of
compliance with the Competition Act150 (“Konkurentsiseadus”). The Competition Board was
established on October 21, 1993 and it is subordinated to the Ministry of Economic Affairs
and Communications.

Article 49 (2) of Government of the Republic Act151 (“Vabariigi Valitsuse seadus”) states that
if an issue within the area of government of a minister also pertains to areas of government of
other ministries, or if matters are decided by agreement with other ministers, the minister shall
concord the decision with other ministers. If agreement is not reached, the issue shall be
submitted to the Government of the Republic for decision.

Thus, if discrepancies between Ministry of Culture and Competition Board arise, those must
be resolved at the level of the Government of the Republic of Estonia.

                                                
146 Available on the Internet at http://www.legaltext.ee/text/en/X0007K15.htm
147 Ibid, article 62.
148 Standing order is available on the Internet at http://www.kul.ee/index.php?path=40&DocID=24 (in

Estonian only).
149 More information available on the Internet at http://www.konkurentsiamet.ee/eng/ (official homepage).
150 Available on the Internet at http://www.legaltext.ee/text/en/X50066K4.htm.
151 Available on the Internet at http://www.legaltext.ee/text/en/X0007K15.htm.

4.87

4.88

4.89

4.90

4.91

4.92



37

2. Estonian Broadcasting Council152 (Ringhäälingunõukogu)

Estonian Broadcasting Council (RHN) is an independent administrative authority that was
created in 1994 in accordance with the provisions of the Broadcasting Act in order to
guarantee broadcasting freedoms according to the Constitution of Estonia, the Broadcasting
Act and other laws.

a) Legal basis

The RHN is established under the provisions of the Broadcasting Act.153 As stated in Article
31 of the Broadcasting Act, RHN is “The highest authority of Eesti Raadio and Eesti
Televisioon is the Broadcasting Council, which consists of nine members.”154. In order to
ensure the independence of RHN, the Riigikogu (parliament) shall appoint five members of
the Broadcasting council from among the members of the Riigikogu on the basis of the
principle of political balance.

b) Functions / competencies

The primary duties and competence of the RHN is regulated in Article 32 of Broadcasting
Act. The most important of them are (i) exercising supervision over performance of the public
broadcasting functions, (ii) deciding the number of programme services transmitted by Eesti
Raadio and Eesti Televisioon, and, depending on the seriousness, (iii) approving the statutes
of Eesti Raadio and the statutes of Eesti Televisioon.

c) Linkage with general competition authorities

There are no Linkages with general competition authorities.

3. Estonian Film Foundation155 (Eesti Filmi Sihtasutus)

a) Legal basis

Estonian Film Foundation (‘EFS’) was established in 1997 by the ordinance156 of Government
of Estonia. It’s statutes157 were confirmed by the founding resolution of 25 June, 1997.

b) functions/competencies

Estonian Film Foundation (EFF) was established as a private legal institution with the task of

- financing Estonian film production

- establishing and developing international film contacts

                                                
152 More information available on the Internet at http://www.rhn.ee/e_main.htm (official homepage)
153 Available on the Internet at http://www.legaltext.ee/text/en/X30069K8.htm.
154 Ibid
155 More information available on the Internet at http://www.efsa.ee/eng/about.html (official homepage)
156 Available on the Internet at http://trip.rk.ee/cgi-

bin/thw?${BASE}=akt&${OOHTML}=rtd&TO=1&TA=1997&AN=608 (in Estonian only).
157 Available on the Internet at http://www.efsa.ee/eng/about.html?op=lugu&id=484.
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- promoting Estonian films at home and abroad

- supporting the training of Estonian filmmakers and audiovisual professionals

- creating and maintaining Estonian film databases.

EFF operates under the auspices of the Estonian Ministry of Culture.

c) Linkage with general competition authorities

There are no Linkages with general competition authorities.

4. Ministry of Economic Affairs and Communications158 (“Majandus- ja
Kommunikatsiooniministeerium”)

Ministry of Economic Affairs and Communications is formed according to article 45
subsection 6 of Government of the Republic Act. The area of government of the Ministry of
Economic Affairs and Communications shall include159 inter alia: development and
implementation of the national economic policy and state economic plans with regard to
informatics, telecommunications and postal services; the co-ordination of the work of
licensing, registration, supervision of competition, and the preparation of corresponding draft
legislation.

The following relevant executive agencies and inspectorates shall be within the area of
government of the Ministry of Economic Affairs and Communications:

1) the Competition Board;

/.../

6) the Communications Board;

7) the Consumer Protection Board;

/.../

10) the Technical Inspectorate.

5. Estonian National Communications Board160 (“Sideamet)

a) Legal basis

The National Communications Board (‘ENCB’) was established in 1991 as
Telecommunication Inspectorate, since 1998 it has its present name. ENCB is formed
according to article 45 (2) subsection 6 of Government of the Republic Act. ENCB is a
governmental agency.

                                                
158 More information available on the Internet at http://www.mkm.ee/index.php?keel=en (official homepage).
159 See http://www.legaltext.ee/text/en/X0007K15.htm, article 63.
160 More information available on the Internet at http://www.sa.ee/atp/eng/ (official homepage).
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The main activities of ENCB proceed from different legislative acts: Electronic
Communications Act, Postal Act, Broadcasting Act and Digital Signatures Act.

The most of ministerial regulations concerning telecommunications, published on the website
of ENCB161, are not valid anymore. Supreme Court of Republic of Estonia has ruled in
decision No 3-4-1-5-98162 that newly adopted law cannot sanction administrative acts, which
were adopted prior the new law because delegation norms are aimed to the future, not
backwards. In other words, those regulations that were based on Telecommunication Act and
Cable Distribution Act, are not valid anymore because Telecommunication Act and Cable
Distribution Act were repealed by Electronic Communications Act which entered into force in
the beginning of year 2005.

b) functions / competencies

In the beginning the organization was created which administered the usage of frequency
band and radio transmission equipment. In the next phase supervising in the sphere of air
broadcasting (1994) and cable broadcasting (1999) were added. In 1998-2000 ENCB was
transformed from mere technical regulatory organ to regulator of the whole branch of
(telecommunication) industry. In 2002 were added functions of supervision of postal services.

The main tasks of ENCB include promotion of business competition in the fields of
telecommunication and postal services; ensuring the quality of telecommunications and postal
services through regulation; planning and ensuring the rational use of the limited resources
(radio frequencies and numbering); performing surveillance of the companies operating in the
fields of telecommunications and postal services.

The most important tasks are163:

- registration of telecommunications service provision and issuing of operating licences and
performing surveillance;

- market regulation and surveillance in telecommunication area;

- surveillance of charges and cost accounting systems of operators with significant market
power in telecommunications sector;

- fulfilment of conformity assessment procedures for telecommunications terminal
equipment and performing surveillance of the supply and use;

- planning, organizing and fulfilment of the use of radio frequency spectrum, issuing
licences for radio transmission equipment and performing surveillance over the use of
radio transmission equipment and radio frequency spectrum;

- planning of the use of numbering, issuing numbering licences and performing
surveillance;

- issuing of cable television network licences and registering of service provision;

                                                
161 See http://www.sa.ee/atp/eng/index.html?id=483.
162 Available on the Internet at http://www.nc.ee/klr/lahendid/tekst/RK/3-4-1-5-98.html (only in Estonian).
163 Cited from: http://www.sa.ee/atp/eng/.
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- planning of broadcasting channels and frequencies and surveillance of their use;

- registration of companies providing services related to digital signature (certification and
time stamp service);

- representing Estonia in the activities of international telecommunications organizations
and relevant standards organizations;

c) Linkage with general competition authorities

There are no Linkages with general competition authorities.

III. Market definitions and/or criteria upheld for market perception in the relevant
sector focused legislation.

Most Estonian sector specific legal acts do contain a definition part at the very beginning of
the legal document. Therefore the legal acts provide a quite considerable number of
definitions of terms relevant in the sector specific market.

For the purposes of Copyright Act164, “works” means any original results in the literary,
artistic or scientific domain, which are expressed in an objective form and can be perceived
and reproduced in this form either directly or by means of technical devices. A work is
original if it is the author's own intellectual creation.

1.  Publishing

The printed press is not directly marked out among other means of mass media. No law does
provide specific distinctive regulation to the printed press as compared to other forms of mass
media165 and thus is not providing specific market definitions for the press.

Compulsory Copy Act166 determines publications: The term is defined as media that is made
by polygraphic means, including any publication that contains Braille code.

Nevertheless this law only distinguishes field of polygraphic publications from other media
sectors, but does not provide more detailed distinction among specific types of publications
such as magazines and newspapers.

Compulsory Copy Act also defines the audiovisual publication which is defined as media that
is audible or visible with the help of appropriate equipment; e.g. audio record, audiotape,
audio cassette, diapositive, diafilm, video cassette, micro card and microfilm.

Compulsory Copy Act also defines the electronic publication that is defined as information
recorded on magnetic or optic media; e.g. magnetic tape, magnetic disc, compact disc etc.

                                                
164 Copyright Act, Article 4 (2); supra, footnote 139.
165 The only difference is set in Compulsory Copy Act which stipulates the information that must be given in

every issue of a press publication; supra, footnote No 141
166 Supra, footnote No 141.
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Minister of Culture has decreed a regulation on standing order of National Library Of
Estonia167 (“Rahvaraamatukogu töökorralduse juhend”) (entered into force 23 July 2004). It
defines periodical as a printed publication (or publication in other form, like electronic
publication) that is issued at sequential parts at whatever regular intervals, that has a date or
an ordinal number on it and that is being published continually. Same regulation defines
newspaper as periodical that communicates news of public or special interest about current
events; sequential parts of a newspaper contain a date or an ordinal number on it; a newspaper
usually comes out at least once a week. Same regulation defines journal as a periodical that is
published regularly (at least twice a year) in uniform design and format.

The information available for this study indicates that the only state supported newspaper is –
the state gazette “Riigi Teataja”. The available information does not indicate that newspapers
or journals would have been promoted or received any financial aid from institutions of
Estonia168.

2. Music – copyright

There is no specific definition for musical work as referred in Copyright Act.

a) Music – Publishing

Article 9 of the Copyright Act defines the term publication. According to it169, a work is
deemed published if the work or copies of the work, whatever may be the means of
manufacture of the copies, are placed, with the consent of the author, at the disposal of the
public provided that the availability of such copies has been such as to enable the public to
examine or obtain the work. Publication of a work includes also publication of the work in
print, offering original copies of the work for sale, distribution, lending and rental of the work
and placing the work at the disposal of the public in any other manner for a charge or free of
charge.

As specified in subsection (2) of Article 9 of the Copyright Act, the performance of a
dramatic, dramatico-musical or a musical work, the presentation of audiovisual works, the
public recitation of a literary work, the broadcasting or cable transmission of literary or
artistic works, the exhibition of a work of art and the construction of a work of architecture
shall not constitute publication.

b) Music recording and distribution

For the purposes of Copyright Act, “producer of phonograms (sound recordings)” means170

the natural or legal person who first lawfully records the sounds of a performance or other
sounds.

                                                
167 Available on the Internet at http://lex.andmevara.ee/estlex/kehtivad/AktTekst.jsp?id=63602 (only in

Estonian).
168 There of course can be exceptions, for example, cultural, educational and scientific publications. However

no specific regulation for those activities is adopted. For example, cultural weekly “Sirp” is published
through special fund that is established by Ministry of Culture. It gets financial aid through another fund –
Cultural Endowment of Estonia (“Eesti Kultuurkapital”), which receives proceeds from state budget, see
http://veeb.kulka.ee/index.php?lang=eng (official homepage).

169 Copyright Act, Article 9; supra, footnote 139.
170 Copyright Act, Article 69; supra, footnote 139.
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3. Film

The concept of the term “film” unlike the term “music” is implicitly presented in Copyright
Act. According to Article 33, subsection (1)171, audiovisual works are all works which consist
of series of related images whether or not accompanied by sound and which are intended to
be demonstrated using corresponding technical means (cinematographic films, television
films, video films, etc.).

Subsection (3) of Article 33 of the Copyright Act defines also producer, stating that it is a
natural or legal person who financed or managed the creation of the work and whose name is
fixed in the audiovisual work.

Subsection (1) 2) of Article 13 of the Copyright Act defines distribution as the transfer of the
right of ownership in a work or copies thereof or any other form of distribution to the public,
including the rental and lending, except for the rental and lending of works of architecture
and works of applied art.

The abovementioned regulation172 clearly states what is to be regarded as public
demonstration, namely - communication to the public by technical means (record, cassette or
CD player, etc.) in a place open to the public. “Place open to the public” means the territory,
building or room which is public or granted for use by the public or to which its owner or
holder allows individual access (a street, square, park, sports facility, festival grounds,
market, recreation area, theatre, cinema, club, discotheque, shop, mass caterer, service
enterprise, public means of transport, hotel, motel, etc.). Communication to the public takes
place if a work communicated by means of radio, television, cable or satellite or by other
technical means in a place open to the public or in such a way that persons may access the
work from a place and at a time individually chosen by them.

The film market in Estonia is not a regulated area. There is no film register (like in
neighbouring Latvia).

4. Broadcasting

For the purposes of Broadcasting Act173, “broadcasting” means the transmission over the air
(including that by satellite) or via a cable network, in unencoded or encoded form, of radio or
television programme services intended for reception by the public with commonly used
receivers.

Article 4 (1) of Broadcasting Act174 defines “programme” as information broadcast as a
signal during a specified period of time in the form of sound, text, images or a collection
thereof which can be received with commonly used receivers.

For the purposes of Broadcasting Act175, “transmission” means the emission, by means of
telecommunications, of programmes or programme services of broadcasters for reception by
the public.

                                                
171 Copyright Act, Article 33; supra, footnote 139.
172 Copyright Act, Article 131; supra, footnote 139.
173 Broadcasting Act, Article 2; supra, footnote 135.
174 Broadcasting Act, Article 4; supra, footnote 135.
175 Broadcasting Act, Article 52 (1); supra, footnote 135.
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Any person may acquire, create or distribute broadcasting programmes or programme
services. Programmes and programme services may be transmitted through a broadcaster,
broadcasting transmitter or a broadcasting transmitters network by a person in private law
who holds a broadcasting licence or by legal persons in public law operating on the basis of
Broadcasting Act176.

Eesti Raadio and Eesti Televisioon are legal persons in public law, which perform the
functions of public radio and television organisations on the basis of the Broadcasting Act177.

Six types of broadcasting licences are issued for the broadcast of programmes178:

• a local broadcasting licence, for the operating area of one transmitter;

• a regional broadcasting licence, for radio networks, for one transmitter or a transmitters
network in a part of the territory of Estonia;

• a national broadcasting licence, for a national transmitters network or for one transmitter
which enables reception of programmes in up to 80 to 100 per cent of the territory of
Estonia;

• an international broadcasting licence, for a transmitters network or one transmitter which
enables reception of programmes in other states;

• a temporary broadcasting licence, for a specific region and period of time for a term of up
to three months;

• a broadcasting licence, for cable networks.

Fees are charged for broadcasting licences for television networks. The amounts of fees range,
based on the type of the license, from 15 Million EEK (~958’675 EUR) to 25 Million EEK
(~1’597’791 EUR).

As to the cable television and cable radio transmission, they are implicitly defined in
Electronic Communications Act179. Article 2 of the law defines “cable distribution service” as
publicly available electronic communications service which consists of transmission of
television or radio broadcasts and television or radio programmes to end-users for an agreed
charge; “cable distribution network” is an electronic communications network which is
created for the provision of cable television services

Notwithstanding that cable television and cable radio are regarded as broadcasted media, as
far as telecommunications networks are concerned, cable television and cable radio (radio
transmission) systems are formed, registered, exploited and protected in accordance with the
provisions of the Electronic Communications Act, not Radio and Broadcasting Act. Article 90
of Electronic Communications Act sets special requirement for provision of cable television
services:

                                                
176 Broadcasting Act, Article 23; supra, footnote 135.
177 Broadcasting Act, Article 24; supra, footnote 135.
178 Broadcasting Act, Article 37 (3); supra, footnote 135.
179 Electronic Communications Act; supra, footnote 132.

4.126

4.127

4.128



44

- A communications undertaking who provides cable television services shall guarantee the
continuous retransmission of the following programmes:

- television programmes of the Estonian public service broadcaster;

- television programmes transmitted by terrestrial broadcasting transmitters within a cable
television network area that are received at a signal strength compatible with the technical
requirements and for the transmission of which the broadcaster requires no charge.

5.  Internet

As to the Internet, the only relevant legislation is Information Society Services Act180. It draws
framework of the information society services defining them as services provided in the form
of economic or professional activities at the direct request of a recipient of the services,
without the parties being simultaneously present at the same location, and such services
involve the processing, storage or transmission of information by electronic means intended
for the digital processing and storage of data. Information society services must be entirely
transmitted, conveyed and received by electronic means of communication. Services provided
by means of fax or telephone call, and broadcasting within the meaning of the Broadcasting
Act.

The abovementioned law does not give any definition for established service provider within
the meaning of Directive No. 2000/31/EC. But it defines commercial communication. It is
defined as any form of communication designed to promote, directly or indirectly, the goods,
services or image of a service provider. The commercial communication is not the
information allowing direct access to the activity of a natural or legal person (in particular a
domain name or an electronic-mail address), also communications relating to the image,
goods or services of a service provider, compiled independently of the service provider.

There are no specific market definitions for the Internet. Also the access to Internet services is
not specifically limited. As to the content, Article 45 of Põhiseadus (Constitution) on freedom
of press is also applicable to Internet environment.181 The only collateral limitation regarding
the freedom of information is that medicaments may not be advertised to the public or
distributed using Internet networks182.

                                                
180 Information Society Services Act; supra, footnote 138.
181 Constitution of the Republic of Estonia; supra, footnote 131.
182 Articles 84 (9) and 25 (3) of Medicinal Products Act (“Ravimiseadus”); entered into force 01 March 2005.

Available on the Internet at http://lex.andmevara.ee/estlex/kehtivad/AktTekst.jsp?id=65213 (in Estonian
only).
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IV. Market definitions and/or criteria for market perception in the media-sector, as
upheld in sector specific practice of authorities and/or courts.

1. Publishing

As to the publishing sector, there are no relevant court decisions available for the current
study.

Competition Board initiated on 21st September 2000 a proceeding of controlling the activities
of PLC Lehepunkt183. This company wholesales periodicals to the retailers and has dominant
position on market (88 %184). Lehepunkt had imposed on some publishers exclusive sale
terms, by which publisher committed himself of selling periodicals exclusively through
Lehepunkt. Proceeding was terminated on the grounds that Lehepunkt was cooperative and
ready to change exclusive sale terms in those particular contracts.

2. Music – copyright

As to the music sector, there also are no relevant authority / court decisions pertaining to
competition law. Most judgements deal with unauthorized copying and distribution or
performance of music works.

3. Film

As to the film sector, there also are no relevant authority / court decisions available for the
current study.

4. Broadcasting (radio and television)

- In 1996 PLC Trio contested185 an administrative act of the Minister of Culture by which
some frequency spectrum was allocated to Eesti Raadio (Estonian public radio). Trio
claimed that such an act gives competitive advantage to Eesti Raadio over Radio Kuku
(which is run by Trio) and thus violates Competition Act. Trio lost the case in Tallinn
Administrative Court and appeal instances. Supreme Court rejected Trio’s claims on the
ground that Eesti Raadio is public radio and thus obliged to fulfil many requirements put
on it by Broadcasting Act. Therefore, Eesti Raadio needs larger spectrum of frequency
than Radio Kuku, which mere commercial radio station. Courts found also that Minister of
Culture did not violate competition law by letting Eesti Raadio decide himself, which
particular frequencies were to be allocated to different programs.

                                                
183 Case No 20/2000. More information available on the Internet at

http://www.konkurentsiamet.ee/dokumendid/o200207.htm (in Estonian only).
184 Dominant position is presumed if an undertaking or accounts for at least 40 per cent of the turnover in the

market or several undertakings operating on the same market if it/they account for at least 40 per cent of the
turnover in the market – Competition Act, § 13 (1). http://www.legaltext.ee/text/en/X50066K4.htm.

185 Supreme Court case No 3-3-1-14-99. More information available on the Internet at
https://www.riigiteataja.ee/ert/ert.jsp?link=print&id=80885 (in Estonian only).
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- Competition Board investigated186 in year 2000 Eesti Televisioon’s (Estonian public TV)
activities on advertisements market. The goal of the investigation was to find out whether
Eesti Televisioon has dominant position on goods market (like it had during previous
investigation in 1996/97). Investigation was finished without any precept due to fact that
Eesti Televisioon’s market share had fallen by that time to 10 %.

- Competition Board has issued on 30 July 2004 mandatory precepts to PLC Telset187 and
PLC STV188 by which obliged them to end abusing dominant position on the cabel
distribution services market in Maardu city. According to precepts STV and Telset must
to put into effect such prices for their services that cover at least effective costs of
services. STV and Telset entered to the market with price level 30 EEK per month, while
cost price was at least 65 EEK per month. Due to STV’s and Telset’s activities, smaller
local provider NOM was been pushed out of market.

When calculating service suppliers share on goods market, Competition Board took into
account the number of subscriptions and the number of alternatives each apartment has when
choosing among suppliers. By those measures both Telset and STV were holding dominant
position on cabel distribution services market in Maardu city.

Competition Board had investigated cabel distribution services providers activities in other
Estonian cities already in year 2003. Although similar cases of abuse had been discovered in
Narva and Kohtla-Järve cities, no proceedings had been undertaken prior to 2004 case in
Maardu.

5. Internet

As to the Internet, there also are no relevant authority / court decisions available for the
current study.

V. Common factors and differences between these market definitions and the market
definitions used in application of the national competition rules.

In Estonia there are no instances of state aid granted to the entrepreneurs that publish daily
newspapers - like the scheme laid down in Sweden since 1971. In West-European countries
there are solid catalogues of possible and permissible cross-media-ownership schemes. In
Estonian such definitions are virtually non-existent. Here granting of licenses has been left to
completely the functionaries of Ministry of Culture. In the same time, Ministry of Culture is
not listed in Competition Act among those state agencies that have the right and duty to
monitor compliance with the Competition Act. This seems to be a rather wide and vague
discretion, left to the officials. Although there exists seemingly modern competition law, in
reality there are no effective mechanisms against accumulating of media ownership.

                                                
186 Case No 2/2000. More information available on the Internet at

http://www.konkurentsiamet.ee/dokumendid/o200002.htm (in Estonian only).
187 Mandatory precept No 19. More information available on the Internet at

http://www.konkurentsiamet.ee/dokumendid/o200419.pdf (in Estonian only).
188 Mandatory precept No 20. More information available on the Internet at

http://www.konkurentsiamet.ee/dokumendid/o200420.pdf (in Estonian only).
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Some provisions of the Competition Act seems to not coherent. For example, according to §
40 (4) subsection 8 of Broadcasting Act, the Ministry of Culture shall refuse to issue a
broadcasting licence if a person operating as a television and radio broadcaster or the
responsible publisher of a daily or a weekly newspaper would become simultaneously a
person operating as a television and radio broadcaster and the responsible publisher of a daily
or a weekly newspaper in the territory planned for the broadcasting activity or a part of the
territory of Estonia; this restriction shall not extend to the television guide published by a
broadcaster itself. – Here the Broadcasting Act implicates implicitly on some kind of press
law. As a matter of fact – there is no press act as such in Estonia. Therefore even term
“responsible publisher” has no legal definition in Estonian law. As a conclusion – the whole §
40 (4) subsection 8 is hardly applicable.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets.

In the making of the study there is no information publicly available on the possible closer
collaboration plans between sector specific authorities and the competition regulator.

Nevertheless, the competition authority referred to media legislation in some of its
decisions189. In its decisions regarding cable TV services, the Competition Board, when
defining relevant geographic markets, was guided by (then valid) Cable Distribution Act of
1999. § 12 (1) of Cable Distribution Act of 1999190 stipulated, that the local government
council should determine the cable television network areas to be constructed within the
territory of the local government, and shall designate the entire territory of the local
government as one cable television network area, or divide the territory into several cable
television network areas based on the number of potential subscribers and with the aim to
provide cable distribution services within the entire territory of the local government. This
provision is not valid any more, because the Cable Distribution Act of 1999 was repealed by
Cable Distribution Act of 2001, which in turn was repealed by Electronic Communications
Act (entered into force 01 January 2005). Nor the Cable Distribution Act of 2001 neither the
Electronic Communications Act which is valid now make any referral to 'mandatory
authorisations' issued by local government councils.

In another case, the Competition Council relied on § 21 (1) of Broadcasting Act, that
stipulates: the transmitters and transmitters networks necessary for the transmission of
programme services of public service broadcasters are in the ownership of a public limited
company which is founded according to subsections 45 (1) and (2) of this Act and one of
whose functions according to its statutes is to ensure the quality reception of programme
services of public service broadcasters within the entire territory of Estonia. This phrasing of
§ 21 (1) of Broadcasting Act was the main reason, why the whole territory of Estonia was
defined as being the relevant geographic market in the case concerning transmission of TV
and radio programmes by the Estonian Broadcasting Transmission Centre.

                                                
189 See para 4.33.
190 http://www.legaltext.ee/text/en/X30069K8.htm
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A. Market definition in competition law in Hungary

I. Introduction

1. Relevant legislation

The backbone of the Hungarian competition law is the Competition Act1. This has
entered into force on 1st January 1997 replacing the former competition act enacted in
19902. The act has been amended several times3 since its enactment.

The Competition Act covers the following main issues:

- the prohibition of unfair competition as a general clause4;

- the prohibition of unfair manipulation of consumer choice5;

- the prohibition of agreements restricting economic competition6;

- the prohibition of abuse of a dominant position7;

- merger control8.

Beside these material provisions the act also defines the Hungarian Competition
Autority (Gazdasági Versenyhivatal – GVH)9 as the single authority generally
competent in questions related to the act and to the national aspects of Community
competition legislation. In this respect the act describes the structure, the financing, the

                                                
1 Act No. LVII of 1996 on the prohibition of unfair and restrictive market practices (Competition Act),

available in English at http://www.gvh.hu/data/pdf/ert_vita_tpvtEUban_a.pdf. All URLs in the study
have been last visited on 17th March 2005.

2 Act No. LXXXVI of 1990 on the prohibition of restrictive market practices, Magyar Közlöny
1990/121 (XII.5.).

3 Recent amendments of the Competition Act were –inter alia – Act XXXI. of 2003 and Act
CXXXVIII. of 2000.

4 Competition Act 2.§ - 7.§ It shall be noted, that proceedings in cases of violation of these provisions
belong directly to the competence of the court.

5 Competition Act 8.§ - 10.§.
6 Competition Act 11.§ - 20.§.
7 Competition Act 21.§ - 22.§.
8 Competition Act 23.§ - 32.§.
9 See its website at http://www.gvh.hu. In case of Hungarian authorities and other entities the

Hungarian abbreviations of their names are used in the study.
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functions and the competencies of the GVH by detailed provisions10. The act also
defines the rules of the procedures for the GVH11.

Act LXXXVII. of 1990 on Price-setting shall also be taken into consideration. According
to this act the maximum of the fee that can be charged by the respective telecoms
operator in return for terrestrial transmission of radio and television programmes shall
be defined annually by a decree of the minister of informatics and
telecommunications12. The prices for 2005 were determined by the decree of the
minister No. 2/2003 (II.7.) on the maximal prices for radio and television broadcast
transmission. The Act on Price-setting is also relevant in the case of dial-up Internet
calls on localised telephone networks. In this respect the minister of informatics and
telecommunications determines the proportion of the fee for the telephone service that is
to be transferred to the Internet access providers pursuant to the rules of this act13.

Beside the general framework provided by the Hungarian competition law several
aspects of the audiovisual industry are subject of sector-specific regulation. To some
extent these sector-specific rules are also originating – at least partially – in competition
policy objectives. The most important of these is the influence of telecommunications
legislation. These aspects are described in detail in section D.

2. The relevant competition authority

The relevant competition authority – as already indicated above – is the Hungarian
Competition Autority (Gazdasági Versenyhivatal – GVH). It is responsible for the
implementation of competition law in general on an ex-post basis. Beside the GVH the
National Communications Authority (Nemzeti Hírközlési Hatóság – NHH) carries out
the tasks of the national regulatory authority for the telecommunications sector. As such
the main role of the organisation is to implement the rules related to sector-specific ex-
ante regulation. The organisation and the role of the NHH are described in detail in
section D II. 1.

a) The role of the GVH

The GVH is an independent authority enjoying a high degree of institutional autonomy.

The role of the GVH is

- to implement the rules of the Competition Act;

- to carry out its tasks defined in the Act on Price-setting;

                                                
10 Competition Act 33.§ - 43.§. Further provisions defining the competence of the Hungarian

Competition Authority can be found in Competition Act 45-46. §.
11 Competition Act 44.§ - 91.§.
12 Act on Price-setting Appendix B “services”, 64.20.21.0.
13 Telecommunications Act 74. § (5) c).
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- to carry out the duties assigned to the competition authority of a Member State
by the Community competition law14.

Any other duty for the GVH can only be prescribed by an act15. An example for this is
given by Act LVIII. of 1997 on commercial advertising activities (Advertising Act), that
entrusts the GVH with certain tasks related to consumer protection in advertising16.
Beyond the day-to-day implementation of the law the GVH also fulfils an advisory role.
In this context the GVH provides assistance to the Government in forming its
competition policy, and also provides information and expertise to the Parliament. The
GVH presents annual reports to the Parliament on its activities.

b) The organisation of the GVH

The GVH is led by its chairperson who is assisted by two vice-chairpersons. All of them
are appointed by the president of the republic for a six years’ term of office. The
chairperson is nominated by the prime minister. The two vice-chairpersons are
nominated by the chairperson. His proposal is submitted to the prime minister, who – as
a sign of his consent – passes the nominations to the president of the republic17. The
leaders of the GVH are subjects of strict incompatibility rules and can be relieved of
their positions only in exceptional cases18.

As regards the organisational aspects the role of the Competition Council
(Versenytanács) shall be noted. This is substantially the decision-making body of the
GVH. The Competition Council is led by one of the vice-chairpersons. Its members are
appointed by the president of the republic upon the nomination of the chairperson of the
GVH for a six years term19. The members are independent; no instructions may be given
to them. They are subject to the same incompatibility rules as the chairperson and the
vice-chairpersons of the GVH. The Competition Council acts with full autonomy
granted to it by the Competition Act, its decisions are made in its three-member
(exceptionally five-member) panels.

The inquiries and investigations are carried out by the office of the GVH numbering
about 120 public officials. Within the office the role of the investigation sections is
remarkable. These specialised units deal with procedures of a given sector of the
economy20 or with procedures of specific types21. In this respect they

                                                
14 Competition Act 33.§.
15 Competition Act 33.§ (2).
16 Advertising Act 7. §; 7/A. §.
17 Competition Act 35.§ (2).
18 Competition Act 35.§.
19 Competition Act 38.§.
20  Industry, Agriculture and Food Industry Section; the Infocommunications Section.
21 Cartel Task Force; the Consumer Section and the Service Section.
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- assess notifications as to whether there is proper basis for launching an inquiry
ex officio;

- pursue the competition supervision proceedings and submit proposals for the
decisions of the Competition Council;

- check the enforcement of the decisions made by the Competition Council;

- scrutinise the competition and the operation of the respective markets.

For the purposes of this study the relevant investigating sections are the
Infocommunications Section and the Service Section. This is responsible for matters of
telecommunications, broadcasting, IT, and film and video production and press market.
The latter section deals with cases of – inter alia – printing and publishing or other
cultural activities. The Cartel Task Force also conducts inquiries concerning the
audiovisual sector.

c) The procedures of the GVH

The proceeding of the GVH may be initiated either upon application or ex officio by the
authority itself. The first stage of the proceeding is the investigation. This is carried out
by an official of the investigating section concerned. The investigator’s task is to
prepare the case for the decision of the Competition Council. Having established the
facts and collected the supporting evidences he submits his findings to the Competition
Council along with his proposals in a form of a report. The investigator's report does not
bind or restrict the Competition Council.

The second stage is the proceeding of the Competition Council. The designated panel of
the council makes the decision on the merits of the case on the basis of the report
submitted by the investigator. As a general rule this decision has to be made on a trial
but on the joint request of the parties the trial might be omitted. In cases of finding a
violation of the rules of the Competition Act the Competition Council may apply a wide
range of sanctions. In this respect the council – inter alia – may:

- declare a certain practice unlawful22;

- order the elimination of a situation violating the act23;

- prohibit the practice in contrary with the provisions of the act24;

- impose obligations, in particular the obligation to enter into contract where an
unjustified refusal to create or to maintain business relations appropriate for the
type of the transaction has been found25;

                                                
22 Competition Act 77. § (d).
23 Competition Act 77. § (e).
24 Competition Act 77. § (f).
25 Competition Act 77. § (g).
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- order a corrective announcement to be published26.

The Competition Council may also impose a fine in these cases. The highest possible
amount of such a fine is ten percent of the concerned undertaking’s net turnover in the
preceding business year.

The Competition Act also creates the possibility for the Competition Council to solve
cases without imposing sanctions. In cases where the practice under review jeopardises
the freedom of competition only to a minor degree the council may order the suspension
of the proceeding for a defined period of time if the defending party undertakes

- to refrain from this practice and

- to take the measures which are necessary to prevent any damage where the
danger of such damage occurring exists, or measures appropriate to remedy
infringements already committed.

In this case the proceeding may be terminated provided that a post-investigation
indicates that the undertaking complies voluntarily with the decision of the council. It
shall be noted that this solution cannot be applied in cases started upon the application
of an interested party.

In case of appeal the decisions of the Competition Council are subject to judicial
review.

II. The general approach to market definition under the Hungarian competition
law

1. The definition of the relevant product market

The Competition Act provides that “the relevant market shall be defined by taking into
account the goods which are subject to the agreement and the geographical area
concerned”27. Although the provision and the related rules are located in the chapter of
the act related to prohibition of agreements restricting economic competition they
provide the basis for cases of all nature where the definition of a market is carried out
by the competition authority.

a) Demand-side substitution

According to the corresponding rule of the act  “in addition to the goods which are
subject to the agreement any goods that can reasonably be substituted for them, in view
of their intended use, price quality and the terms and conditions of the fulfilment
(demand-side substitutability) and the aspects of supply-side substitutability shall be

                                                
26 Competition Act 77. § (h).
27 Competition Act 14. § (1).
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taken into account”28. In this perception the aim of the analysis related to demand-side
substitution is establishing whether there are any other products available for consumers
possibly substituting the one being the subject of the enquiry. The analysis of demand-
side substitutability takes the point of view of a hypothetical consumer with a
reasonable attitude.

When assessing demand-side substitutability the GVH does not restrict its enquiries to
the mere comparison of the products concerned. Beside this static view the authority
also applies a dynamic approach. In most of the cases this takes the form of taking into
account the actual possibilities for consumers to switch from one product to the other. It
may exclude the establishment of interchangeability if there are significant costs of such
a switching for end users. For the purposes of this study practical examples enlightening
the application of this approach can be particularly found in cases related to market
definition for cable television networks. In these cases the assessment of substitutability
also extends to the possibilities of the consumer to switch from one programme package
to another within the given service or to switch to services offered by other service
providers as this is described in more details in section B. IV. 3. b).

As to the methods of assessing demand-side substitutability references can be found to
the “hypothetical monopolist test” (SSNIP-test) in the guidelines especially for the
telecoms sector29. However it does not seem to be referred to in the practice of the
competition authority or the telecoms regulator either.

b) Supply-side substitution

The supply-side substitution is perceived as the supplier’s possibility to choose to
supply the relevant product within a reasonable time and without significant costs and
major risks. These costs and risk are the main factors in distinguishing supply side
substitution from potential competition which is in theory perceived as a different
notion.

In assessing potential competition the aim of the analysis is to come to a conclusion as
to the legal, technical and economic possibilities for new entrants to the market within
the given time frame.

In defining the relevant market potential competition is principally not taken into
account by the GVH. In the practice of the NHH – the national telecoms regulator – this

                                                
28 Competition Act 14. § (2).
29 Informative No. 8001/2004 (IHK.8.) IHM of the minister of informatics and telecommunications on

principles (aspects of enquiry) for the authority of market definition, market assessment,
identification of undertakings with significant market power and imposing obligations on them. The
document was published in the Official Journal of Informatics and Telecommunications No.8. of
2004, page 521.
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element is also evaluated, but when assessing significant market power and not in the
phase of market definition30.

2. The definition of the relevant geographic market

According to the corresponding provision of the Competition Act “the term
’geographical area’ means the territory outside which:

a) a consumer is unable to purchase goods or is able to purchase them only
under considerably less favourable conditions; or

b) the seller of goods is unable to sell goods or is able to sell them only under
considerably less favourable conditions.”31

In this sense the territorial dimensions of the market reflect the area where the
conditions for economic competition related to a given product are homogenous.

B. Repertoire of relevant product and geographic markets in the
media sector in Hungary

When market definition is concerned it is important to emphasise that the role of the
GVH is promoting effective competition by evaluating individual market practices.
Therefore principles of market definition are developed on a case-by-case basis.

This gives to the practice of the GVH a firm pragmatic character. In this respect each
market definition given by the Competition Council shall be evaluated in the context of
the given case. This also means that the possibility of divergences in the future from the
principles detailed below as a synthesis of the existing body of practice cannot be
excluded.

I. Publishing

1. General annotations

a) Press

The Hungarian newspaper market is dominated by undertakings of the larger
international publishing enterprises. The most relevant actors of the newspaper market
are:

                                                
30 Methodology of the NHH for market definition, market analysis, designation of undertakings with

significant market power and imposing obligations. III.2.12. The document is available in English at
http://www.nhh.hu/menu2/m2_1/tanacs/piacazon/modszertan_eng.pdf.

31 Competition Act 14. § (3).
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- The undertakings of the Ringier group. The Ringier Kiadói Kft. is mainly
involved in publishing tabloid newspapers (Blikk, Vasárnapi Blikk) and a sports
daily (Nemzeti Sport) the latter having no competitor on the Hungarian market.
The Ringier group has also acquired a definitive share in the Népszabadság
Kiadói Rt. the publisher of the largest Hungarian political daily newspaper
Népszabadság32.

- The Sanoma Budapest Kiadói Rt, which is involved mainly in editing
magazines. Sanoma began its activity in Hungary in 2001 when it acquired its
Hungarian magazine portfolio from the VNU group. Beyond publishing
magazines Sanoma also provides Internet content and organises business
professional conferences.    

- The WAZ group which publishes overwhelmingly regional daily newspapers. In
2003 an undertaking of the WAZ group acquired a 75% share in the publisher of
Heti Világgazdaság, the leading Hungarian business and political weekly.

- The Axel Springer group is also involved mainly in publishing regional daily
newspapers in Hungary. Beyond this Axel Springer publishes magazines as well.

- The Mtg Metro Gratis is the publisher of the daily newspaper METRO that is
freely available for readers since advertising revenues constitute its total income.

The most significant phenomenon of the Hungarian newspaper market is the overall
decline of the number of sold items of political dailies. In the past years only one
political daily – the Magyar Nemzet – could increase its selling figures.

As regards newspaper and magazine distribution the most important actor is the Lapker
Rt. which – along with its ten regional affiliates – operates a national newspaper
distributing network. Concerning newspaper distribution for kiosks and other retailers
the Lapker has substantially no competitor33 on the Hungarian market.

b) Book publishing

From the competition law perspective the most relevant segment of book publishing is
the publishing of schoolbooks. This market in Hungary is characterised by the vivid
competition of approx. 80 enterprises active in this segment. This competition is
sharpening further as – determined by the demographic characteristics of the country –
the market gets narrower year by year.

                                                
32 This transaction is the subject of an ongoing merger control procedure of the GVH.
33 Explanatory part of decision Vj-193/2001/34. The decisions of the Competition Council and the

related judgements of the competent courts are available on the website of the GVH under the URL
http://www.gvh.hu/index.php?l=h&id=143&m=4 (Competition Council decisions) and
http://www.gvh.hu/index.php?l=h&id=561&m=4 (judgements). An abstract of some of the
decisions are also available in English at http://www.gvh.hu/index.php?id=143&l=e.
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Among these 80 undertakings the most important is the recently privatised Nemzeti
Tankönyvkiadó Rt. This – as the biggest company involved in schoolbook publishing –
has an approx. 30% share of this market.

2. Upstream markets

In this respect the upstream markets are the markets of newspaper distribution for
retailers. These markets have been subjects of scrutiny of the GVH several times. The
inquiries were related to mergers and restrictive agreements in the sector.

In the related decisions the GVH first of all made a fundamental distinction between the
distribution of foreign newspapers and of domestic newspapers as constituting different
markets34. Within the distribution of domestic newspapers the forum also defined
newspaper distribution in news-stalls as a separate product market35.

In these cases the GVH defined the geographic market as the area of distribution of the
undertaking concerned36.

3. Downstream markets

a) Daily newspapers

aa. The proceeding of the GVH and of the Courts

Concerning downstream markets the most recent market analysis – constituting the core
element of the respective decision37 – was conducted by the GVH in the case related to
changes in the ownership of the leading Hungarian political daily Népszabadság. The
subject of the procedure was to assess the implications of the transfer of shares in the
publisher of the newspaper38 from Bertelsmann AG. to B.V. Tabora, an undertaking of
the Ringier AG that took place in 2003 February.

The decision made by the Competition Council – in which the forum refused to permit
the merger – became subject of judicial review as a result of an appeal. In its
judgement39 the 0HWURSROLWDQ� &RXUW� �) YiURVL� %tUyViJ� annulled the decision of the
GVH, and ordered the authority to conduct a new procedure. This was closed by a
subsequent decision40 of the Competition Council authorising the merger with certain
conditions. It is important to note that the fact of annulment of the first decision of the
Competition Council does not reflect It is important to note that the fact of annulment
does not reflect fundamental differences between the GVH and the court in defining the

                                                
34 Decision Vj-93/2001/14.
35 Decision Vj-193/2001/34.
36 Decisions Vj-193/2001/34; Vj-45/2004/46; Vj-46/2004/46; Vj-122/2004/30.
37 Decision Vj-59/2003/65.
38 Népszabadság Kiadó és Nyomdaipari Rt.
39 Judgement of the Metropolitan Court 7.K.33364/2003/10.
40 Decision Vj-169/2004.
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relevant market. In the judgement the court evaluated the market analysis of the
Competition Council in detail and in this respect generally expressed its consent with
the establishments of the competition authority. The annulling decision was a
consequence of other problematic points found in the decision of the authority.

The following analysis is based on those establishments of the Competition Council that
were accepted by the court.

The basis of the market analysis in the decision – as accepted by the court – was the
distinction of the market of readers and the market of advertisers for newspapers. In the
perception of the competition authority and of the court the interwoven nature of these
markets does not question their distinction.

bb. The readers’ market as relevant product market

The Competition Council defined the political daily newspapers as the relevant market.
Beyond this it also noted that sports dailies and tabloid press constitutes further separate
markets.

Concerning the market of political dailies the authority examined the following products
as possible substitutes for the Népszabadság:

- the regional daily newspapers;

- the freely available daily newspaper METRO;

- the electronic media;

- other political daily newspapers.

When analysing the questions of substitutability the proceeding authorities made the
following establishments:

(1) The regional daily newspapers

Concerning regional dailies the court and the GVH stated that given the undoubtedly
existing differences between them and national dailies in terms of content and the depth
of presentation of news these newspapers rather complement than substitute each other.

(2) The freely available newspaper METRO

The authorities established that there are fundamental differences between the target
audiences of METRO and of the other political dailies. The METRO aims at those who
are not regular readers of newspapers and at younger generations. Beyond that it differs
significantly from other daily newspapers in terms of content, quality and – self-
speaking – price. Concerning this factor the court emphasised that – taking a rational
consumer attitude granted – the mere co-existence of free newspapers and other dailies
is a strong argument against recognising the substitutability between them.
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(3) The electronic media

Concerning electronic media the court and the GVH pointed out that there is no exactly
defined relationship between the general decline that can be experienced in the case of
political dailies and the growing internet penetration. New forms of communication
may induce new demands among consumers and may also eliminate formerly common
demands. In this sense no substitutability can be established in relation with the
electronic media.

It shall be noted that neither the Competition Council nor the court gave a substantial
definition for the notion “electronic media” in their respective decisions. When
analysing the questions of substitutability, the Competition Council made reference to
“electronic media and Internet”41. The related evaluation of the court refers to
“electronic media” with the view that new technologies – particularly the Internet –
form a part of it. As a consequence it can be drawn that the notion “electronic media” is
not elaborated enough in these decisions that would provide sufficient grounds for
further theoretical analysis.

(4) Other political daily newspapers

In this respect the GVH noted that three of the four national political daily newspapers –
the Népszabadság, the Magyar Hírlap and the Népszava – are interchangeable in terms
of demand-side substitution, given their similarity in price and political orientation. The
other daily newspaper Magyar Nemzet significantly differs from these three. It has a
characteristically different political orientation and a higher price. In this sense the
demand-side substitutability between the Magyar Nemzet and the other three
newspapers is strongly limited.

As regards supply-side substitutability the GVH emphasised that the newspapers in
question are in the position to change their political orientations freely. As a
consequence of this, supply-side substitution exists between the four respective dailies.

On these grounds the Competition Council established that the Népszabadság, the
Magyar Hírlap and the Népszava undoubtedly belong to the same market. However, the
forum left open the question whether the Magyar Nemzet belongs to this market too, or
for this daily a separate market should be defined.

When evaluating the position of the GVH the court emphasised the importance of
supply-side substitutability and substantially disapproved the idea of dividing the
market of political daily newspapers into sub-markets along different political
orientations.

As a result of these substitutability tests the court defined the relevant market as the
market of the four national political daily newspapers as a whole. In geographic terms
this naturally means the territory of Hungary.

                                                
41 Decision Vj-59/2003/65, section 77. a).
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In another decision the competition Council also defined the market of economic dailies
as a separate market42.

cc. The advertising market as relevant product market

In the perception of the Competition Council and of the Metropolitan Court the other
relevant market in the case was the market of advertising in the press. In this respect the
authorities established that this market comprises all the newspapers published in the
country.

The geographic dimension was also defined for the advertising market as the territory of
Hungary.

b) Magazines and weeklies

Concerning magazines and weeklies the market definitions of the GVH were
established mostly in cases of mergers between undertakings of the press market.

In 2002 the Competition Council evaluated the Axel Springer Magyarország Kft’s
acquisition of Autó-Motor, a magazine on cars and motorcycles published every second
week. In the related decision the authority defined the market of magazines on cars and
motorcycles published monthly or twice a month as constituting a separate product
market43.

In a decision44 – delivered in 2003 – the Competition Council also examined the
consequences of a transaction in which the Ost Holding GmbH – a member of the WAZ-
group – acquired 75% of the shares of the publisher of the Heti Világgazdaság the
leading Hungarian weekly on economy and politics. In this case – given the activities of
the two undertakings – the competition authority analysed substitutability above all
between weekly magazines and regional newspapers. The establishment in this respect
was that such substitutability apparently does not exist on the demand-side. As to
supply-side substitution the forum made no statement at this occasion.

In another decision45 the Competition Council also emphasised that magazines based on
different thematics do not substitute each other. Therefore the market of magazine
publishing is segmented to several different sub-markets of magazines of the same
genre. Though the forum also noted46 that a high grade of supply-side substitutability
exists even between the different genres.

                                                
42 Vj-48/2001/14.
43 Vj-123/2002/10.
44 Vj-120/2003/8.
45 Vj-48/2001/14.
46 Vj-194/1999/15.
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As to the consequent practice47 of the GVH the geographic market is the area where the
given magazine is distributed. In most of the cases this is the territory of Hungary.

c) Book publishing

In a recent merger control decision48 of the GVH schoolbooks were under scrutiny.
Given their specific nature and the legal barriers49 of entering into market in this respect
the authority identified the schoolbook market as distinct from the general market of
book publishing.

On the schoolbook market the suppliers are the book publishers while the consumers are
the institutions for education. Concerning demand-side substitutability the authority
emphasised that each schoolbook satisfies a specific demand therefore in their case such
substitutability does not exist. However given the high grade of supply-side substitution
in this respect – i.e. undertakings on the schoolbook market are principally in the
position to enter into the market with a schoolbook on any subject – there are no
grounds for defining a distinct market for each schoolbook.

In this decision the Competition Council also made a further distinction between the
market of schoolbooks intended for use in general education and the market of
schoolbooks used in higher education.

4. Conclusions

The GVH has developed a significant practice of competition law related to the
publishing sector. The main characteristics of this practice can be underlined as follows:

- By the decisions of the Competition Council a relatively clear perception of
upstream markets related to press has been developed.

- The decisions of the forum provide clear distinctions between the separate
markets of newspaper edition. In this respect first and foremost a basic
distinction is made between the readers’ market and the market of advertising in
newspapers. The latter has not been subject of in depth analysis yet.

- The readers’ market of newspapers and magazines is separated to product
markets genre by genre. This is consequently established with regard to the lack
of demand-side substitutability and despite the apparent possibility of supply-
side substitution in this respect.

                                                
47 Vj-48/2001/14; Vj-123/2002/10; Vj-120/2003/8.
48 Vj-187/2004/13.
49 The regulation of schoolbook market is dealt with in sections D. III. 1 and D. IV. 1.
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II. Music and Copyright

1. Music

The Hungarian music market is generally characterised by the same tendencies and
actors as its global equivalent. Following its dynamic expansion lasting until the year
2000 a similar decline of sales can be observed in Hungary as it was experienced in the
case of the global market. The figures indicating the number of sold CDs, cassettes,
music-DVDs and other sound carriers show a decrease of 5% in 2000; 16% in 2001 and
15% in 200250.

The market is dominated by the undertakings of the most significant global companies
involved in the sector. They are: the Universal Music Kft., the EMI Zenei Kft., the
Warner Music Hungary Magneoton, the Sony Music Kft., and the BMG Hungary51.
Their overall share of the Hungarian music market was 55.6%52 in 2003. The rest of the
market is shared amongst further 35-40 undertakings53 also involved in releasing sound
carriers.

The GVH has carried out no substantial analysis of the Hungarian music industry yet.
There are only two decisions related to this sector. These were made in merger control
cases assessing the consequences for the Hungarian market of recent fusions among the
major global actors of the music industry.

In a proceeding launched in 2002 the GVH examined the fusion of the Universal Music
GmbH and the Koch Investgesellschaft GmbH. Both companies had undertakings
involved in music publishing in Hungary54.  In the subsequent decision55 the GVH
defined the sound-recording and distributing market and the music publishing market as
distinct product markets. It shall be noted that there was no substantial explanation
attached to this distinction.

                                                
50 The source of the data is the study of the Association of Hungarian Record Companies (Magyar

Hanglemezkiadók Szövetsége – MAHASz) publihed under the URL
http://www.mahasz.hu/m/hu/zeneipiacrol.php. An earlier version of this study is also available in
English at http://www.mahasz.hu/m/en/mahasz.php.

51 It shall be noted that the Sony Music Kft and the BMG Hungary are expected to complete their
merger at the national level in the second quarter of 2005.

52 See the study published by the MAHASz above.
53 The MAHASz – the respective collecting society - has currently 39 members, but there are also

enterprises releasing sound carriers who are not members to this association.  For this reason it is not
possible to provide exact data in this concern.

54 As it was established in the explanatory part of decision Vj-38/2002/11 the market share of the
Universal was below 20% in Hungary while the Koch’s share was below 0.1% at that time.

55 Vj-38/2002/11.
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The GVH also evaluated the impact of the recent Sony-Bertelsmann merger on the
Hungarian market. In its concluding decision56 it analysed particularly the questions of
substitution in the music industry.

As to the demand-side substitution the Competition Council established that it is
strongly limited since from the point of view of the customer a given record cannot be
substituted by another. However – according to the view of the forum – substitution on
the supply-side undoubtedly exists. In this respect the GVH made no further
establishments in relation to market definition.

In both of the cases the competition authority identified the geographic market as the
territory of Hungary.

2. Copyright

Concerning copyright the activity of the collecting societies shall be noted. The legal
status of these organisations is defined by the Copyright Act in detail.

Among the collecting societies two – the Association of the Arts Unions Bureau for the
3URWHFWLRQ�RI�3HUIRUPHUV¶�5LJKWV��0 YpV]HWL�V]DNV]HUYH]HWHN�V]|YHWVpJH�HO DGyP YpV]L
MRJYpG � LURGD� ±� 06]6]�(-,� and the Hungarian Society for the Protection of
$XGLRYLVXDO�$XWKRUV¶�DQG�3URGXFHUV¶�5LJKWV��)LOPV]HU] N�pV�HO iOOtWyN�V]HU] L�MRJYpG
egyesülete – Filmjus)  – have been subjects to complaints submitted to the GVH by
broadcasters. These complaints were related to the definition of the royalty fee rates.
The Copyright Act entrusts these associations with the task to define the royalty fee
rates relevant to them and submit these rates to the Minister of Cultural heritage for
approval.

In the case of FilmJus the Competition Council terminated the proceeding57 establishing
the absence of any violation of the Competition Act. However, the Council made no
substantial market analysis in the corresponding decision which is currently subject of
judicial review..

III. Film

1. General annotations

The film sector has been subject of investigations of the GVH mainly in relation with
the activity of film distributors and film exhibitors.

a) Film distribution

Currently there are approximately 10 organisations involved in film distribution in
Hungary. Among them the most significant is Intercom Rt. that distributes typically

                                                
56 Vj-8/2004/9.
57 Decision Vj-97/2004/37.
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mainstream Hollywood blockbusters. The undertaking is also present on the market as a
film exhibitor.

The framework of film distribution for cinemas is governed by a general agreement
between the Association of Hungarian Film Distributors (Magyar Filmforgalmazók
Egyesülete)58 and the Hungarian Exhibitors’ Association (Mozisok Országos
Szövetsége)59.

b) Film exhibition

The cinema market of Hungary has fundamentally transformed in the past fifteen years.
The most important characteristics of the changes can be summarised as follows:

- The number of cinema halls has dramatically dropped60.

- Multiplex cinemas located in newly built malls appeared. These cinemas offer a
technologically high level experience (Dolby Digital Surround Sound System,
wide screens, etc.) for visitors combined with excellent services in terms of
comfort (air conditioning, comfortable chairs, huge space for legs, etc.).
Additionally, customers are provided with free parking, buffet and several other
services a shopping centre may offer.

Traditional one hall cinemas could only compete with these multiplexes if they
could meet with special consumer needs, for example by transforming into an
“art” cinema.

- Given the high costs of operating multiplexes there had been a significant
concentration of film exhibitors. As a result the multiplex cinemas in the capitol
are currently operated by four companies61. It shall be noted that this
concentration process has largely met the expectations of the consumers since it
led to a characteristic development in the quality of services offered.

- The overall number of cinema visitors significantly declined. This can partly be
explained by the appearance and the expansion of alternative means of film
distribution (VHS, DVD) and the increasing number of television channels
available for consumers.

Except peak hours (Friday, Saturday, Sunday evenings and holidays) the utilisation of
cinemas is extremely low. Losses due to huge overcapacity, high fixed costs, high level
rates and taxes on ticket prices62 induce cinemas to follow a loss minimisation strategy

                                                
58 No website available.
59 No website available.
60 In 1990 there were 1963 halls in Hungary. In 2002 there were 427 cinemas with 622 halls.
61 Budapest Film Kft.; Intercom Rt.; Palace Cinemas Kft.; UCICE Magyarország Kft.
62 15% VAT, 2% royalties for collecting societies, 2% cultural rate due to be paid by the film

exhibitor, 2% cultural rate due to be paid by the film distributor.
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in the form of constant price raises. These factors and the transparent nature of the
market create an economic environment carrying great risks of possible anticompetitive
conducts63.

2. Upstream markets

The market of film distribution was examined by the GVH in connection with the
practices followed by the Intercom Rt.

In this case the Competition Council expressed that the substitutability has to be
analysed from the point of view of the customer even in economic connections at earlier
phases of the value chain. In this respect the decision64 draws clear distinction between
newly introduced movies and other movies. According to the view expressed by the
authority concerning new movies each film has a specific economic value that makes
impossible its substitution. In this regard the distribution of each premiere film
constitutes a separate market.

In the case of film distribution the geographic market qualifies as the territory of
Hungary.

3. Downstream markets

The market of film exhibition was analysed by the Competition Council in 2003 related
to a case concerning unlawful coordination of cinema entry prices with the four largest
multiplex operators involved.

In its decision the forum established that multiplexes offer essentially identical services
for consumers in terms of choice, comfort and quality. When analysing demand-side
substitution the Competition council emphasised that the one hall and “art” cinemas and
the lease of VHS cassettes and DVD disks – given their apparently different
characteristics – cannot qualify as interchangeable with the service offered by a
multiplex. As a consequence the Competition Council defined the market relevant for
the case as the 11 multiplex cinemas in the capitol Budapest and in its environ. Without
explicit reference the decision also permits the induction that “art” cinemas also
constitute a separate market65.

It shall also be noted that in another decision66 the Competition Council upheld the
separation of markets of new movies and other movies regarding downstream markets
as well. However, the relationship between the division of the film exhibition market to
multiplex cinemas and other cinemas on one hand and along the consideration indicated
above on the other has not been clarified in the decisions of the GVH, that reflects a
certain degree of lack of coherence in this sense.

                                                
63 Findings and analysis provided by the explanatory part of the decision of the GVH Vj-70/2002/52.
64 Decision Vj-55/2002/78.
65 Decision Vj-70/2002/52.
66 Decision Vj-55/2002/78.
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IV. Broadcasting (Radio and TV)

1. General annotations

a) The broadcasters

In the practice of the GVH there had been no case concerning radio broadcasting so far.
Therefore a perception of the relevant markets has crystallized exclusively related to
television broadcasting.

The Hungarian television market is based on the duality of public service and
commercial broadcasters. The two public service television broadcasters provide three
channels available nationwide. The Magyar Televízió Rt. operates the programmes M1
and M2. M1 is a terrestrial channel, M2 is a free to air programme distributed via
satellite. The Duna Televízió Rt. provides the programme of Duna TV, dedicated
primarily to Hungarians living outside the borders of the country via satellite.

As regards commercial broadcasting, there are two other terrestrial programmes with a
nationwide area of reception. Among them the RTL Klub is provided by the Magyar
RTL Rt. and TV2 is provided by MTM-SBS Rt.

The satellite segment of the television broadcasting is also important to note. Currently
there are 15 satellite broadcasters under Hungarian jurisdiction67. They provide thematic
programmes in overwhelming majority. These are typically redistributed by cable
networks. The presence of foreign channels such as Eurosport or National Geographic
Channel complemented with Hungarian dubbing is also significant in this segment.

Beside these channels available nationwide there are a little more than 400 local
television broadcasters in the country68. They distribute their programme in most of the
cases on local cable networks.

b) Broadcast transmission

Concerning terrestrial broadcast transmission the Antenna Hungária Rt. is the most
important service provider. This company is owned in 73.713% by the state. Until the
entry into force of the new Telecommunications Act in 2004 January the company
enjoyed a legal monopoly of providing services of terrestrial diffusion of broadcast
signals for a nationwide area of reception69. This monopolistic position has remained de
facto unchanged following the liberalisation brought by the new Telecommunications
Act.

                                                
67 The list of these broadcasters is available at http://www.ortt.hu/nyilvantartas/muholdas.xls in a form

of an extract from the official registry kept by the ORTT.
68 Their official list can be found at http://www.ortt.hu/nyilvantartas/vezetekes_mszolg.xls. The

official registry of local and regional terrestrial broadcasters – available at
http://www.ortt.hu/nyilvantartas/helyi_korzeti_mszolg.xls - also contains some television channels.

69 Act XL of 2001 on Communications 3 § (2). Please note, that the provision is no longer in force!
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The other service of crucial importance concerning broadcast transmission is cable
distribution. App. 60% of the Hungarian households are connected to cable networks70.
The cable market is dominated by four enterprises:

- the UPC Magyarország Kft with a market share of 33% (650.000 households);

- the MATÁVKábelTV Kft. with a 15% share (300.000 households);

- the FiberNet Rt. with a 6% share (120.000 households), and

- the EMKTV Kft. with a 3.5% share (70.000 households).

The remaining 42.5 % of the cable market71 dissolves among 41072 minor operators.
They are represented by two professional associations73.

Services of programme distribution by technical means other than cable are also
available in the country. The Antenna Hungária Rt. provides programme packages in
the area of Budapest with microwave technology under the name AntennaMikro. A
DTH satellite service provided by UPC Direct Programming II. B.V. seated in the
Netherlands is also available. Its area of service covers the whole of the country.       

2. Upstream markets

In the context of broadcasting the upstream markets shall be defined as the mass of
economic relationships between broadcasters and programme distributors. The product
in this respect is the individual programme. Provided by the characteristics of the
Hungarian regulatory framework the upstream markets have to be analysed separately
in the case of terrestrial programme diffusion and in the case of the rest of possibilities
for broadcasters.

a) Terrestrial programme diffusion

The terrestrial programme dissemination for a nationwide area of reception has
traditionally been subject of official price regulation in the Hungarian legal framework.

                                                
70 The market analysis of the NHH, page 55. The document is available at

http://www.nhh.hu/menu2/m2_1/tanacs/piacazon/hatarozatterv/18piac.pdf.
71 The source of the data is the analysis of the GVH on the experiences of the competition surveillance

proceedings concerning the cable TV sector. („A kábeltelevíziós szektort pULQW �versenyfelügyeleti
eljárások tapasztalatai”), (Summary of experiences), available at
http://www.gvh.hu/data/pdf/tanulmany0610elf.pdf.

72 The list of these operators is available at http://www.ortt.hu/nyilvantartas/musorelosztok.xls as an
extract from the official registry of the ORTT.

73 Magyar Kábelkommunikációs Szövetség (Hungarian Cable Communications Association), its
website is available at http://www.kabelszov.hu,

Magyar Kábeltelevíziós és Hírközlési Szövetség, its website is available at
http://www.mkhsz.kabeltv.hu/
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The necessity of this is further enhanced by the de facto monopolistic position of the
Antenna Hungária Rt. As indicated above.

According to the Telecommunications Act the maximum charges for the broadcasting
services shall be stipulated by the decree of the minister of informatics and
telecommunications pursuant to the provisions of the Act on Price Setting74. The
maximum of the prices that can be charged was determined in the decree of the minister
No. 2/2003. (II. 7.) the last time.

It shall also be noted that at the end of 2004 the GVH has received a complaint launched
by one of the two national commercial broadcasters using terrestrial frequencies for
transmitting their programme against the conduct of the Antenna Hungária Rt. On the
basis of this complaint the Competition Council decided to open an ex officio
investigation which is currently going on.

b) Other possibilities for transmission

For thematic channels or channels with conditional access the distribution by cable, by a
DTH satellite service or by the AntennaMikro is crucial. This segment of the upstream
markets has never been analysed in depth by the GVH, therefore conclusions in this
regard can only be drawn from establishments made in cases concerning other subjects.

In this context in a merger control case involving cable operators the Competition
Council established that: “Cable television enterprises are present as customers on the
market of programmes consequently distributed by them. In the geographic sense this
market is nationwide” 75.

In another case the Competition Council assessed the impacts of the Liberty Media
Corporation – UnitedGlobalCom Inc. fusion on the Hungarian market in 200176.
Considering the Discovery Channel – a Liberty-subsidy distributed in Hungary – the
Council qualified the broadcaster as supplier, the broadcast distributors as consumers,
and defined a separate market for television channels of the genre of science and nature.
A similar establishment was also made related to sports channels as a separate market77.

3. Downstream markets

a) The procedures of the competition authority

In contrary with the limited number of sporadic decisions experienced in the case of
upstream markets there is a relatively coherent and detailed perception of downstream
markets in the approach of the GVH. This was formed largely in cases related to cable
operators. These cases are present in the GVH’s activity in a significant number. At its

                                                
74 Telecommunications Act 74. § (5).
75 Vj-24/2001/12.
76 Vj-58/2001/13.
77 Vj-40/2002/19.
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peak in 1999 in 15.1% of the cases dealt with by GVH cable operators were involved.
In 2002 19.3% of the complaints received by the competition authority referred to cable
television programme distribution.

These complaints were overwhelmingly related to conducts constituting alleged abuses
of dominant positions. Their subjects were mainly:

- rise in prices regarded to be unfair;

- unfair provisions in the general terms of contract enabling the service provider
to rise the price of the service arbitrarily;

- arbitrary changes in the composition of the programme packages by the service
provider.

The perception of market definition in the practice of the competition authority is
detailed below on these grounds.

b) The relevant product market – questions of demand-side substitution

In the approach of the competition authority the product in these cases is the specific
package of programmes. The core element of defining the relevant product market is the
analysis of demand-side substitution.

In the case of cable operators theoretically – with regard to their intended use – the
following products might be qualified as substitutes to their programme packages:

- a programme package provided by another cable operator;

- the Antenna Mikro service;

- the UPC Direct service;

- the accessibility of terrestrial channels made available by an aerial;

- the accessibility of satellite channels made available by a satellite dish, or

- any combination of the possibilities above78.

When analysing – on a case-by-case basis – the interchangeability of the products listed
above with the programme package of the cable service providers the Competition
Council has established the following principal statements79:

                                                
78 Summary of experiences, chapter 4.2.2.
79 The analysis provided in the latter is based on the synthesis of the following decisions of the

Competition Council: Vj-17/1998/22; Vj-144/1999/39; Vj 152/1999/14; Vj-121/2000/19; Vj-
211/1999/27; Vj-178/2000/15; Vj-206/2000; Vj-110/2001/35; Vj-141/2001/18; Vj-18/2002/35; Vj-
27/2002/65; Vj-31/2002/25; Vj-14/2003/26; Vj-32/2003/14; Vj-42/2003/56; Vj-44/2003/86; Vj-
45/2003/32; Vj-83/2003; Vj-88/2003/35; Vj.31/2004/29;Vj 64/2004/17. It is also necessary to make
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aa. The accessibility of terrestrial channels made available by an aerial

This solution makes available for the consumer only a limited number of terrestrially
distributed television programmes. As a consequence this option does obviously not
substitute a package offered by a cable operator despite its low costs.

bb. The combination of using an aerial and a satellite dish

By this combination the viewer can get access to a bouquet of programmes typically
richer than the so called life-line tiers of the cable providers. Despite this the
combination cannot be qualified as interchangeable with a cable programme package
for the following reasons:

- The programme packages offered by cable operators generally contain encoded
channels not accessible for individual viewers;

- Subscribers to cable operators are in the position to opt for programme packages
richer in channels without specific additional investment. For individual viewers
equipped with an aerial and a satellite dish it is not possible80;

- Cable operators usually charge single connection fees on new subscribers. These
costs return only on the long run for the consumer. Within this period of time
these connection fees would appear as sunk cost for the consumer in case of
switching to the way of reception evaluated here. This effect has to be taken into
consideration particularly in the case of subscribers to “life-line tier” packages
who are rarely in the position to afford such a cost.

As a result of these considerations the combination of the aerial and the satellite dish is
not regarded as a substitute to cable TV services.

cc. The DTH satellite service provided by the UPC Direct

The Competition Council has established in its decisions several times that the service
provided by UPC Direct is far more expensive than other services consisting of
delivering television programme packages. For this reason there is no substitutability
between the two products despite the large number of channels made available by this
satellite service.

It is also noted by the forum that the consumer of the UPC Direct service has to acquire
a set top box in order to be able to receive the channels offered. The additional cost of
this also forms a barrier that makes the two services not interchangeable for a
reasonable consumer.

                                                                                                                                              
reference to the following judgements of the Metropolitain Court of Appeal () YiURVL� ËWpO WiEOD�:
2.Kf.27/178/2003/7; 2.Kf.27.185/2003/6; 2.Kf.27.313/2003/4; 2.Kf.27.028.2003/7;
2.Kf.27.213/2003/05. A general analysis of market definition practice followed by the GVH is also
provided in Summary of experiences.

80 This is a practical example for the so-called dynamic view mentioned in section A. II. 1. a) on
general questions of market definition under the Hungarian competition law.
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dd. The AntennaMikro service

The AntennaMikro provided by the Antenna Hungária Rt. using microwave signal
transmission technology is similar to cable television services in many aspects. There is
no substantial difference between the costs of connection for consumers. The prices of
the individual programme packages offered by the AntennaMikro are slightly lower than
the similar prices charged by cable service providers in the capital.

However – not considering its basic package in comparison with the life-line tier of
cable service providers – the AntennaMikro offers significantly less channels than the
cable systems. In this context the establishments made at the evaluation of the
relationship between the characteristics of cable programme packages on the one hand
and the aerial-satellite dish combination can be repeated here mutatis mutandis.

As a consequence of this the Competition Council does not recognise that the
AntennaMikro service would substitute the service offered by cable operators.

As a conclusion it can be drawn that in the case of cable operators the Competition
Council establishes substitutability on the demand side only when services of another
cable operator are also available for consumers in the given area. However, in most of
the cases this is not the situation.

It shall be noted that a wider perception of the relevant market appears in the decisions
of the 0HWURSROLWDQ�&RXUW�RI�$SSHDO��) YiURVL�ËWpO WiEOD�81 and of the Supreme Court
�/HJIHOV EE� %tUyViJ�82 by which the courts accepted the existence of substitutability
between cable services and the services of the AntennaMikro and UPC Direct.
However, these decisions not induced changes in the practice of the Competition
Council.

c) The relevant geographic market

Concerning services provided through localised networks the Competition Council
usually defines the relevant market as the service area of the enterprise concerned. This
means that on the retail market of cable television provision the relevant geographic
market is generally the area of service of the cable operator concerned.

Provided that the duplication of cable networks is not yet generally feasible in economic
terms this means that in the perception of the competition authority cable network
operators are generally qualified as being in a dominant position in the relevant market
in most of the cases.

                                                
81 2.Kf.27.213/2003/5.
82 Decisions Kf.IV.28168/1998/5 and Kfv.X.39.292/2001/7. of the Supreme Court (/HJIHOV EE

Bíróság).
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4. Conclusions

It can be seen that the Competition Council has no significant practice concerning
market definition in the upstream markets. In this respect the role of the NHH – the
national telecoms regulator – shall be emphasised as bearing the main responsibility for
carrying out the ex-ante regulatory tasks related to – inter alia – the wholesale
broadcasting markets.

Concerning downstream markets the competition authority has developed a coherent
approach to market definition applied on a case-by-case basis. In most of the cases the
centre of gravity of the market analysis was the assessment of demand side
substitutability.

The Competition Council defined the substitutability principally by taking into
consideration the following basic criteria:

- the price of the services;

- the cost of switching from one service to the other for the consumers;

- the actual composition of the offered programme packages (a static analysis of
the content of the services);

- the possibilities for the consumer to change from one composition of programme
to another within the given services (a dynamic analysis of the content of the
services).

V. Internet

1. General remarks

Internet access and Internet content are the most dynamically developing segments of
the Hungarian media market. The main characteristics of these segments can be
summarised as follows:

- The overall Internet penetration in Hungary grew by 13% by the end of the first
half of 200483. The most significant trend in the domestic Internet market is the
rapid growth of the proportion of broadband access within the total number of
Internet connections sold. In the first quarter of 2004 the share of broadband
connections (ADSL and cable) was 34.5% within the total number of Internet
connections84.

                                                
83 The data is provided by the Axelero Rt. on its website under the URL

http://www.axelero.hu/axelero/20041109intenziv.html.
84 The source of the data is as above.
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- The physical infrastructure required for ISP’s to be able to provide Internet
access services is overwhelmingly owned by the Matáv Rt. Until the
liberalisation of the telecoms market in 2002 this company enjoyed a
monopolistic position granted by the law. Currently the company provides local
telephone services approximately on 70% of the territory of the country. The
other territories of the country are covered by the services of Invitel Rt. (15%),
and Hungarotel, Emitel and Monortel (together approx. 10%).

- The Matáv Rt. is present on the Internet market in a direct way as well. One of
its subsidiaries, the Axelero Rt. – owned in 100% by the incumbent telecoms
operator – is the leading Internet access provider of the country. Axelero is also
the market leader in terms of broadband connections. The market share of
Axelero as an Internet access provider is about 40-60%85 The share of its major
competitors – the GTS-Datanet and the PSINet/Elender – is about 10% each.
The Axelero Rt. is also involved in providing Internet content.

2. Internet access upstream market

a) The relevant product market

The upstream services related to Internet access provision were examined by the GVH
mostly in cases of alleged abuses of dominant positions and merger controls. It shall be
noted that a significant number of the related decisions were brought before the
enactment of the EC Commission recommendation on relevant product and service
markets within the electronic communications sector86.

In one of these decisions the Competition Council identified the product in question as
Internet services provided to Internet service providers generally on a wholesale basis.
The council also noted that – from the perspective of the given case – these services can
be substituted by other wholesale infrastructure based telecoms services87. As a
consequence the upstream market was defined by the forum in this case as the market of
wholesale infrastructure based telecommunications services in its entirety. The council
repeated this establishment in one of its recent decisions88. It shall be noted that the
nature of the respective cases made more detailed analysis unnecessary.

In another decision89 concerning the dominant position of the Matáv Rt. on the upstream
market the forum identified the relevant product as the specific network access service
provided by the undertaking.

                                                
85 According to the GVH decision Vj- 53/2004/16 more accurate data is not available.
86 Commission recommendation of 11 February 2003 on relevant product and service markets eithin

the electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for
electronic communicationsnetworks and services.

87 Vj-143/2002/9.
88 Vj-53/2004/16.
89 Vj-87/2001/130.
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In a separate case the GVH again made a further distinction by defining the broadband
access market – comprising ADSL and access via cable television networks – as a
separate product market concerning upstream services90.

b) The relevant geographic market

As a direct consequence of the perception of what the product is in these relationships,
the geographical dimensions of the market are also determined by the extent of the
actual network in question in the case.

This fundamental logic appeared in two decisions of the Competition Council. The first
of these was brought in 2002, in the case concerning the dominant position of the Matáv
Rt. in its relationships with Internet access providers claiming access to its local
telephone networks in order to provide their services to end users. The decision referred
to the investigator’s report who defined the relevant geographical market as the service
area where the Matáv Rt91 was granted exclusivity by the legal circumstances at that
time.

In another case the GVH took stand in a debate between the cable TV service provider
UPC Magyarország Kft. and an Internet access provider. The latter claimed that the
UPC abused its dominant position by deciding not to continue granting access to its
cable TV network that would enable the applicant to provide broadband Internet access
to cable TV subscribers. In this case the Competition council defined the relevant
geographic market as the service area of the concerned cable TV network where no
other possibilities for broadband Internet connection are offered for end-users92.

3. Internet access downstream markets

In the decisions of the GVH concerning the downstream services of Internet access the
core element of defining the relevant product market is the analysis of demand-side
substitutability. In this respect the practice of the competition authority reflects two
clear aspects:

- a distinction according to the intended use of the different Internet access
services, and

- a distinction between narrowband and broadband services

a) Distinction based upon the intended use

The first split between the different downstream Internet access markets is defined by
the GVH substantially on the basis of the difference between the intended use of the
separate products. In this respect the Competition Council consequently distinguishes93

                                                
90 Vj-39/2002/50.
91 Vj-87/2001/130.
92 Vj-39-2002/50.
93 Vj-53/2004/16; Vj-143/2002/9, Vj-133/2002/30.
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between the market of Internet access for business users and the market of Internet
access for residential subscribers.

The reason for this basic distinction is the fundamental difference between the demands
of the two group of users. In general: business users require more bandwidth, constant
and better quality and a higher degree of reliability. These additional demands are
satisfied by different – more expensive – services of access providers in the practice.
For business users these access services are not substitutable by cheaper solutions
offered for residential subscribers94.

b) Distinction between narrowband and broadband services

When defining the relevant product market the following internet access services were
taken into account by the Competition Council:

Providing narrowband access (under 128 kbps):

- solutions based on the use of analogue local telephone networks (PSTN);

- solutions based on the use of ISDN telephone networks;

- Internet access on the GSM platform (GPRS);

- narrowband leased line services.

Providing broadband access (above 128 kbps):

- Internet access services over cable TV networks;

- the xDSL technologies (ADSL in particular);

- the use of wireless applications based on microwave technology providing
Internet access;

- broadband leased line services95.

The peculiarities of broadband and narrowband internet access make these two types of
connections not interchangeable:

- Broadband connection offers substantially better quality of internet access for
consumers in terms of speed. Broadband connection also enables the user to
enjoy content – music, video or other multimedia services and applications –
that is in fact unavailable for consumers with narrowband connection.

- Broadband services are generally more expensive and their providers charge
flat-rate prices.

                                                
94 Vj-53/2004/16.
95 Vj-53/2004/16.
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- In a number of cases there are additional costs for switching from narrowband to
broadband or vice versa for the consumer.

On these grounds the Competition Council excludes96 the substitutability between
broadband and narrowband services.

Beyond this the forum also dealt with certain questions of further possible distinctions.
In this respect it established that in the case of business consumers leased line and
microwave-based broadband solutions are not substitutable with other broadband access
connections. This was explained on the one hand by the guaranteed and constant quality
of data transmission that can be achieved by these technologies and by their
significantly higher costs and prices in comparison with other services on the other. It
was also taken into account that these solutions are not asymmetric therefore grant the
same bandwidth in case of uploading and downloading97.

4. Internet content

The most apparent characteristic of the Internet-related practice of the Hungarian
competition law is the lack of decisions on matters of content provision. In this respect
there has not been market definition criteria developed by the Competition Council so
far.

5. Conclusions

The upstream market of Internet access is perceived as a – not separate – part of the
wholesale infrastructure based telecommunications services market.

The downstream markets are separated to business and residential segments. Within
these segments the markets are further divided into broadband and narrowband sub-
markets. In the business segment this distinction is complemented by a separate sub-
market of leased line and other similar broadband services.

C. Comparative analysis of media market definitions adopted by the
European Commission and those adopted under Hungarian
competition law

I. General remarks

The Hungarian competition law is generally based on the corresponding body of the EC
law. The compliance of the national regulation with the community rules was subject of
the European Commission’s scrutiny in the preparatory phase of the accession time to

                                                
96 Vj-53/2004/16.
97 Vj-53/2004/16.
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time. For this reason the Hungarian competition regulation is essentially up to date in
terms of following the community law.

Beyond the institutions of the general competition law telecoms regulation is also a
good example for that. The new Hungarian Telecommunications Act – subject of
detailed analysis subsequently in the study – entered into force in 2004. By this act the
sector-specific regulation for communications reflects even the most recent
developments of the community law related to this sector.

II. Comparative analysis

For the GVH the assessment of the relevant market is the basis of the implementation of
the competition law. The market definition therefore constitutes the core element of the
decisions made by the Competition Council.

In the practice of the domestic competition authority in most of the cases market
definition became necessary:

- for the analysis of the implications of a merger on the Hungarian market;

- for the evaluation of conducts possibly constituting abuse of dominant position,
or

- for judging unlawful coordination of practices by undertakings on the same
market.

The definition of the Competition Act on the relevant market quoted under section II.
provides essentially the same notion as the Commissions’ decisional practice98. In
defining the relevant market the GVH also conducts a practice that generally
corresponds to the Commission Notice on the definition of relevant market for the
purposes of the Community competition law 99 (Commission Notice).

The practice of the GVH reflects that among the competitive constraints the forum
focuses primarily on the demand-side substitution. This corresponds to the view
expressed in the Commission Notice that regards this kind of substitution as being the
most “immediate and effective disciplinary force on the suppliers of a given product”100

As to the methods of the assessment of demand-side substitution in the practice of the
GVH there is a visible dominance of practical approach. In this respect it shall be noted
that the authority rarely uses the Hypothetical Monopolist Test mentioned in the
Commission Notice. This method was used actually in none of the cases analysed in this

                                                
98 For example: Commission Decision of 14 July, (IV/D-2/34.780 Virgin/British Airways), (1999

2000/74/EC) OJ 4. February 2000 L 30/1, para 69.
99 97/C 372/03.
100 Commission Notice II. 13.
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study. However documents summarising the practice of Hungarian competition law101

refer to this test as one of the possible tools for market definition.

Supply-side substitutability and possible competition play similar role in the evaluations
of the GVH to that reflected in the Commission Notice. It shall also be noted that in
some of the cases the Competition Council does not draw a clear line between the two
notions.

The geographical dimensions of the market are determined in the GVH’s perception
principally by the service area of the enterprise involved in the case. Concerning
decisions related to upstream media markets the geographical market is almost
exclusively the national market.

In spite of the uniformity of principles detailed above there are also differences between
the relevant media markets explicitly defined by the GVH and those market definitions
and distinctions that have been already adopted by the European Commission. These
differences can be summarised as follows:

1. Publishing

Concerning markets for book publishing and book sales in the Hungarian practice there
are no such detailed market definitions as these have been delineated by the European
Commission in the recent Lagardére/Ntexis/VUP-case102 for the European area.

As regards the written press markets, the practice of the GVH is generally in alignment
with the relevant decisions of the European Commission103. Both institutions share the
ideas of the overall distinction between advertisers market and readers market and the
further subdivision of the readers market into markets for newspapers and magazines.
The topic of the respective magazines also gives grounds for further subdivisions in the
perception of both fora.

2. Music industry

The market definitions established in the relevant decisions of the GVH generally
follow the practice of the European Commission104 by distinguishing the markets of
sound recording – distributing and music publishing on the other hand.

Concerning on-line music distribution105 the GVH has not been decided in any
connected case so far, therefore there is presently no related market definition available
for the Hungarian media sector.

                                                
101 Such as the methodolody for market definition of the NHH available at

http://www.nhh.hu/menu2/m2_1/tanacs/piacazon/modszertan_eng.pdf.
102 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. III. 1.
103 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. III. 2.
104 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. II. 1. - 2.
105 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. II. 3.
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3. Broadcasting

In the case of broadcasting the European Commission draws a basic distinction between
the market for retail distribution of pay TV and the market for free TV106. As this can be
seen in the overview of the relevant practice of the GVH107 the Hungarian competition
authority does not put such a clear emphasis on this fundamental separation. Actually,
this is to be regarded as the most characteristic difference between the perception of the
Hungarian competition authority and of the European Commission in this respect.

Concerning the retail market of programme distribution the decisions of the
Competition Council consequently reflect the view that cable television services may
only be substituted by services of other cable TV network operators, provided that such
alternative services are also available for consumers. This principle generally
corresponds to the view expressed by the European Commission that operation of cable
TV networks constitutes a separate relevant market108.

It shall also be noted that this consequence has been drawn by the Commission and the
Hungarian Competition Council on similar grounds. In the related evaluations the
“lock-in effect” – i.e. the high costs the consumer faces when switching from cable to
any other programme delivery platform or vice versa – is taken into consideration both
by the national authorities and by the European Commission.

Beyond that, a number of broadcasting markets defined by the European Commission
on the occasions of various cases have not been delineated explicitly by the GVH yet
for the Hungarian market. Such markets are for example:

- the retail markets of pay per view and near video on demand services;

- markets related to acquisition of broadcasting rights, or

- the emerging markets for ‘broadcasting’ football events via new media.

This shall also be qualified as difference between the practice of the Commission and of
the GVH.

Concerning the relationship between market definition by the National Communications
Authority – related to the 2002 Regulatory Framework for Electronic Communications
– and market delineation by the GVH in individual cases, the Hungarian legal
environment is in alignment with the view of the European Commission109, since in this
respect the Hungarian law is also based on the consideration that the activity of the
NHH does not prejudice market definitions under general competition law.

                                                
106 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. I.
107 Section B. IV. of the present report.
108 Chapter 1 Media market Definitions in EC Competition Law – Recent Developments C. I. 1.
109 Chapter 1 Media Market Definitions in EC Competition Law – Recent Developments C. I. – Update

TV broadcasting definitions.
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4. Internet

Concerning Internet, the most apparent difference between the market definitions of the
European Commission and of the GVH is the total lack of such definitions in the latter’s
practice related to on-line content.

In the case of Internet access markets a further difference between the practice of the
European Commission and of the GVH is that the latter assigns fundamental importance
to the distinction between access services provided to residential users and to business
users on the other hand. The possibility of this distinction – made from the demand
point of view – was raised also by the European Commission110, but this institution put
significantly less emphasis on this aspect than the GVH.

III. Reasons for divergent results

The comparative analysis above shows that the structure of media markets appears in a
much more detailed manner in the decisional practice of the European Commission than
in the practice of the GVH.

The reason of this is apparently the limited number of cases concerning these sectors in
Hungary. This means that due to the lack of related complaints and procedures initiated
ex officio the national competition authority had no opportunity to express its views on
the structure of some media markets yet.

On the other hand it shall also be established, that when the Competition Council
defines a market it generally does so in accordance with the practice of the European
Commission.

IV. Conclusions

The Hungarian competition law generally corresponds to the EC competition law. The
domestic competition authority uses generally the same criteria to assess the relevant
markets as the community regulation.

The differences between the media markets defined by the European Commission and
by the Hungarian Competition Council principally originate in the limited number of
subjects scrutinised so far by the GVH in comparison with the Commission’s
significantly richer practice.

                                                
110 Chapter 1 EC Practice of Defining Markets in the Media Sector (2003) B. 5. a), bb. aaa.
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Table

Media Markets

Publishing

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Press Markets
(Upstream)

Newspaper
Distribution

Distribution of
domestic
newspapers

Newspaper
distribution in
news stalls

Distribution of
foreign
newspapers

Press markets
(Downstream)

Newspaper
advertising

Readers’ market
for newspapers

Readers’ market
for national
political daily
newspapers

Readers' market
for economic daily
newspapers
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Readers’ market
for tabloid daily
newspapers

Readers’ market
for daily sports
newspapers

Readers' market
for magazines

Magazines with
different genres

Book market
(Downstream)

Market of
schoolbooks for
general education

Market of
schoolbooks for
higher education
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Music

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Markets for
music

Sound-recording
and distributing

Music publishing

Film

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Film distribution
(Upstream)

Distribution of
newly introduced
movies

Separate markets
for each premiere
films

Distribution of
other movies

Film exhibition
(Downstream)

Film exhibition in
multiplex cinemas
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Film exhibition in
„art” cinemas

Broadcasting

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Programme
distribution*
(Upstream)

Programme
distribution for
broadcasters

Separate markets
for each television
genre
(i.e. sports, nature)

Programme
distribution for
viewers
(Downstream)

Programme
distribution for
viewers

Programme
distribution via
cable-tv network

* Distribution by cable, satellite or by the AntennaMikro service

Internet

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Internet access
market

(Upstream)

The general
market of
infrastructure-
based services

Internet access call
services provided
by the local
telecom operator
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Broadband access
services

Internet access
market

(Downstream)

Internet access
services for
business users

Broadband
Internet access
services for
business users

Narrowband
Internet access
services for
business users

Leased line and
WLAN Internet
access services for
business users

Internet access
services for
residential
costumers

Broadband
Internet access
services for
residential
costumers

Narrowband
Internet access
services for
residential
costumers
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D. Impact of different (media) regulatory frameworks on market
definitions

I. Regulatory frameworks in Hungary having an impact on the media sector

1. Constitutional Provisions

The Hungarian Constitution111 declares:

- the freedom of expression112;

- the freedom of the press113;

- the protection of human dignity114 and privacy115;

- the right of the child to protection and care needed to his/her proper physical,
mental and moral development116

- the right to enterprise and the freedom of economic competition117.

These provisions of the Constitution are in accordance with the corresponding
international agreements, in particular with the European Convention on Human Rights.

The Hungarian constitutional law is characterised by the high number of legislative
subjects that can only be regulated by acts adopted with qualified majority of votes in
the Parliament. The basic questions of press and media are also subjects of legislation
requiring two-thirds majority. This feature makes the framework of the Hungarian
media regulation extremely rigid and hard to amend.

                                                
111 Act No. XX. of 1949. on the Constitution of Hungary
112 Constitution 61. §. (1).
113 Constitution 61. §. (2).
114 Constitution 54. §. (1).
115 Constitution 59. §. (1).
116 Constitution 67. §. (1).
117 Constitution 9. § (2).
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2. Sector-specific regulations

a) Legal framework

aa. Telecommunications

The legal framework for telecommunications is provided by Act No. C. of 2003 on
electronic communications (Telecommunications Act)118. This act entered into force on
1st January 2004, replacing the former communications act dated from 2001119. The
main reason for constituting a new act on the same subject within such a short period of
time was the acceptance of the EC Telecoms Package in 2002.

The Telecommunications Act provides a single regulatory framework for the entire
telecommunications sector. In this sense the act is also devoted to the comprehensive
implementation of all the relevant EC directives120.

The main regulatory objectives of the act can be summarised as follows:

- Creating a flexible system of institutions carrying out the duties of the state in
connection with telecommunications121. In this respect the Telecommunications
Act defines the functions and the legal status of the National Communications
Authority (Nemzeti Hírközlési Hatóság – NHH), the national regulatory
authority for the telecommunications sector122;

- Creating the necessary elements of ex-ante competition regulation in matters of
telecommunications. In this sense the act describes the principles and procedures

                                                
118 Available in English at http://www.nhh.hu/english/menu4/m4_8/act_c_2003.pdf
119 Act XL of 2001 on Communications.
120 Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to,

and interconnection of, electronic communications networks and associated facilities (Access
Directive)
Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on the
authorisation of electronic communications networks and services (Authorisation Directive);
Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common
regulatory framework for electronic communications networks and services (Framework Directive);
Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal
service and users’ rights relating to electronic communications networks and services (Universal
Service Directive);
Directive 2002/58/EC of the European Parliament and of the Council of 12 July 2002 concerning the
processing of personal data and the protection of privacy in the electronic communications sector
(Directive on privacy and electronic communications);
Commission Directive 2002/77/EC of 16 September 2002 on competition in the markets for
electronic communications networks and services

121 Telecommunications Act 4. § - 22. §.
122 Telecommunications Act 9. § - 22. §.
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for market definition and analysis, the assessment of service providers with
significant market power123 and the imposition of regulatory obligations124 on
them;

- To further enhance the process of liberalisation in the telecommunications
sector. Concerning this the act defines a low level of administrative
requirements to the commencement of electronic communications services125.  A
further set of rules is dedicated to establish transparent procedures for frequency
allocation and frequency assignment126;

- To properly define the universal service obligations127 and the financing of
universal service128;

- To provide consumer protection in telecommunication services129;

- To provide data protection in telecommunications services130.

The Telecommunications Act is implemented by a series of ministerial decrees
regulating various details of matters under the scope of the act131.

bb. Broadcasting

The rules governing broadcasting activities in Hungary have been set out by Act No. I.
of 1996. on radio and television broadcasting (Broadcasting Act). This act – being the
first covering this subject – had no predecessor in the Hungarian law. The Broadcasting
Act entered into force on 1st February 1996. Since this date it has been amended only
once by Act No. XX. of 2002. This amendment served exclusively the purpose of
alignment with the rules of directive 89/552/EEC “Television Without Frontiers” (TWF
Directive).

                                                
123 Telecommunications Act 52. § - 62. §; 100. § - 116. §.
124 Telecommunications Act 100. § - 116. §.
125 Telecommunications Act 74. § -78. §.
126 Telecommunications Act 84. §.
127 Telecommunications Act 117. § - 125. §.
128 Telecommunications Act 121. § - 122. §.
129 Telecommunications Act 126. § - 150. §.
130 Telecommunications Act 151. § - 162. §.
131 For example: Government Decree No. 141/2002. (VI.28.) Korm. concerning the Scope of Authority

and Powers of the Minister of Informatics and Communication (available in English at
http://en.ihm.gov.hu/data/25085/08_27_Gov_141_2002.doc);
Decree No. 16/2004 (IV.24.) IHM of the minister of informatics and telecommunications on
principles of market definition, market assessment, identification of undertakings with significant
market power and imposing obligations on them;
Decree No. 2/2003. (II.7.) of the Ministry of Informatics and Communication on the highest fees of
radio and television broadcast transmission.
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The structure of the Broadcasting Act and its basic legal institutions have remained
generally untouched since its approval. The reason of this is the extreme political
sensitivity of the issue in the country and the special constitutional requirement of the
two-thirds majority in case of legislation concerning broadcasting as indicated above.

The Broadcasting Act is a single act covering all the special legal aspects of
broadcasting activities. The issues – relevant for this study – addressed by the act can be
summarised as follows:

- The implementation of the TWF Directive. In this respect the scope of the act132

was defined with almost word by word transposition of the jurisdiction rules of
the directive. The act also regulates advertising and sponsorship133 and provide
rules for the protection of minors134.

- The licensing135 and registering of broadcasters136. It shall be noted that
Hungarian broadcasters using cable and/or satellite networks exclusively are
subject of only registration. The licensing regime set out by the act is to be
applied only in case of terrestrial broadcasters.

- The description of the legal aspects of public service broadcasting. In this
respect the law outlines the organisational structure137 of the three Hungarian
public service broadcasters138, defines the role of their supervisory bodies139 and
describes their financing140.

- The composition, functions and financing of the National Radio and Television
Commission (Országos Rádió és Televízió Testület – ORTT), the regulatory
authority for the broadcast media141.

- Specific ownership restrictions. One purpose of these provisions is the exclusion
of political influence over broadcasters142. A detailed set of these rules are aimed

                                                
132 Broadcasting Act 1/A. § - 1/B. §.
133 Broadcasting Act 10. § - 19. §.
134 Broadcasting Act5/A. § - 5/F. §.
135 Broadcasting Act 90. § - 107. §.
136 Broadcasting Act 113. §.
137 Broadcasting Act 53. § - 76. §.
138 Magyar Rádió Rt. its website is available at http://www.radio.hu; 

Magyar Televízió Rt. its website is available at http://www.mtv.hu;  
Duna Televízió Rt. its website is available at http://www.dunatv.hu.

139 Broadcasting Act 53. § - 63. §.
140 Broadcasting Act 64. § - 76. §.
141 Broadcasting Act 31. § - 52/A§.
142 Broadcasting Act 86. § - 87. §.
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at the prevention of media concentration143. Programme delivery platforms and
print media are also considered in this respect.

- Rules concerning programme distribution. The Broadcasting Act covers a wide
range of issues falling under the scope of the telecommunications legislation of
the European Communities. Questions of operating satellite up-link144 or cable
programme distribution systems145 are addressed here. The act also contains so-
called “Must-carry” rules146.

cc. Copyright

Concerning issues of copyright the relevant act is Act No. LXXVI. of 1999 on Copyright
(Copyright Act). This was last amended in 2003147 in order to ensure its alignment with
the so-called “Infosoc” Directive of the EC148.

The Copyright Act is a comprehensive act covering all aspects of copyright and
neighbouring rights. The act also defines the legal status and the competencies of the
collecting societies149.

dd. Press

The legal framework for press activities is provided by Act No. II. of 1986 on the press
(Press Act). This short act is complemented by a decree of the Council of Ministers (as
the government of Hungary used to be called before 1989) on the detailed rules
concerning its implementation150. Both legal instruments have been amended several
times since their entry into force.

The Press Act and its accompanying decree define the press as a tool serving the right of
the citizen to be informed151. Beyond this declaration the act provides a set of basic rules
for journalistic issues.

As a legal precondition to enter into the market with a journal the act obliges its
publisher to be entered into the official registry kept by the Ministry of National

                                                
143 Broadcasting Act 122. § - 127. §.
144 Broadcasting Act 114/A. §.
145 Broadcasting Act 115. § - 121. §.
146 Broadcasting Act 117. §, 118. § (3) – (6).
147 Act CII of 2003 on the amendment of certain industrial property and copyright acts
148 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the

harmonisation of certain aspects of copyright and related rights in the information society
149 Copyright Act 85. § - 93. §
150 Decree of the Council of Ministers No. 12/1986. (IV.22.) on the implementation of Act No. II. of

1986. on the press.
151 Press Act 2. § (1).
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Cultural Heritage, and defines the corresponding rules in details152. It shall be noted that
an application for this can only be refused on grounds of formal non-compliance with
the rules of the act.

ee. On-line services

Concerning questions of Internet access the relevant act is the Telecommunications Act.
One of the main regulatory perspectives of this is to facilitate the spreading of internet
access in Hungary with special rules153. In this respect the act prescribes the obligation
for service providers with significant market power in a market related to the access to
internet through fixed telephone networks to make an offer for the provision of internet
call origination service and a flat rate internet call origination service against a cost
based fee in its reference offer154.

In the case of on-line media services Act No. CVIII. of 2001 on certain legal aspects of
electronic commerce services and information society services (E-commerce Act) shall
also be recalled. The rules of the act generally reflect to the corresponding provisions of
the Directive on electronic commerce155 of the community law. It also defines a “notice
and take down” procedure for cases of copyright violations.

The main role of the E-commerce Act is to provide the necessary regulatory background
in order to make the existing legal instruments of the Hungarian law – such as the
Copyright Act, the Advertising Act, or the Civil Code156 – applicable to on-line services
as well.

ff. Film

Regarding film the regulatory framework is provided by Act No. II. of 2004. on motion
picture (Motion Picture Act). The act serves above all the purpose of defining a support
system for the Hungarian motion picture culture and motion picture industry, by
introducing – among other features – a tax incentive system. The objectives of the act
have been defined as follows:

”a) increasing the number of Hungarian films and films produced with Hungarian
participation,

b) making the production and financing of films easier to plan,

c) ensuring that films are completed and reach the audience,

d) creating an appropriate proportion of normative and selective subsidy components,

                                                
152 Press Act 12. § - 15.§.
153 Telecommunications Act 112. § - 115. §.
154 Telecommunications Act 112. § (1).
155 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain

legal aspects of information society services, in particular electronic commerce, in the Internal
Market (“Directive on electronic commerce”).

156 Act 4 of 1959 on the Hungarian Civil Code.
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e) mobilisation of own resources found in the industry and promoting investments into the
motion picture industry,

f) preserving the existing values of Hungarian film culture beyond the borders and
supporting the creation of new values.”157

The Motion Picture Act is to be implemented by a set of ministerial decrees, two of
them have been enacted so far.158

b) Administrative regulations/rules

According to the consequent practice followed by the Constitutional Court the state
regulation must be provided almost exclusively by means of legislation. Along this
principle the court declared general interpretations of law by state authorities taken
without explicit permission of law null and void in several cases159.

As a consequence of this there are basically no other administrative rules or regulations
for the media sector of Hungary beyond the ministerial decrees already indicated in
connection with the specific acts above.

3. Other provisions

A self-regulatory initiative concerning on-line content is the Code of Content Provision
(Tartalomszolgáltatási Kódex) 160 enacted by the Hungarian Content Providers’
Association (Magyar Tartalomszolgáltatók Egyesülete)161.

However this initiative has no substantial impact on competition in the media sector yet.

II. Regulatory authorities in Hungary having an impact on the media sector

In this respect the role of two authorities shall be emphasised:

- The National Communications Authority (Nemzeti Hírközlési Hatóság, NHH)162

is responsible for the regulation of the Hungarian telecommunications markets.

                                                
157 Motion Picture Act 6.§.

158 Decree No. 14 of 2004 (VI.9.) of the Ministry of National Cultural Heritage and the Ministry of
Finance on the Detailed Rules of the Organization, Operation and Procedures of the National
Motion picture Bureau (an English version is available at
http://www.nemzetifilmiroda.hu/webitems/Decree_14_of_2004_vers._1..doc); and 
Decree No. 24 of 2004 (XII.8.) of the Ministry of National Cultural Heritage on the conditions of
granting a classification as “art” cinema to any cinema and of the classification of films in order to
protect minors.

159 Decisions of the Constitutional Court No. 60/1992. (XI.17.); 6/2004 (III.24.); 45/2001. (XI.17.);
37/2001. (X.11.); 2/2005. (II.10.).

160 Available at:http://www.mte.hu/text/text2/doc/text21012101011/mte_kodex_2003_egyseges.htm
161 See its website at http:// www.mte.hu.
162 See its website at http://www.nhh.hu.
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Concerning the legal framework provided by the telecommunications directives
at the community level the NHH is to be qualified as the relevant national
regulatory authority (NRA).

- The National Radio and Television Commission (Országos Rádió és Televízió
Testület, ORTT)163 is the regulatory authority for the media. Questions related to
broadcast content fall primarily into the competence of the ORTT.

1. The National Communications Authority (NHH)

a) Legal basis

The NHH was set up by the Telecommunications Act. It began its work on 1st January
2004 as the successor of the Telecommunications Surveillance164 – the authority
formerly in charge concerning telecommunications issues – and its related
organisations. The organisational structure, financing, functions and competencies of
the NHH are defined by the Telecommunications Act in their entirety.

The authority is directed by the government and supervised by the minister of
informatics and telecommunications165 (hereinafter: the minister). In financial terms the
NHH is independent of the central state budget. Its activities are financed exclusively by
its own incomes166. The most important source of this kind is the market surveillance fee
due to be paid by telecom service providers quarterly for the authority. The amount of
the fee is determined by a decree of the minister167 annually on the basis of the net
revenue of the service providers concerned. However, the act provides that the rate of
the fee shall not exceed the 0.35% of the net revenue of the electronic communications
service provider derived from such services in the preceding year168.

The NHH – as an organisation – is composed of:

- its Board, and

- its Office.

The Board is the decision making body of the NHH. It has seven members, among them
a chairperson. The members are appointed by the minister upon the nomination of an
ad-hoc nominating body invited by him. The chairperson of the Board is nominated by
the minister and appointed by the prime minister. The members’ term of office is five

                                                
163 See its website at http://www.ortt.hu.
164 Hírközlési ) IHO�J\HOHW���HíF
165 Telecommunications Act 9. § (1).
166 Telecommunications Act 9. § (4).
167 The current rate of the fee has been determined by the decree of the minister of informatics and

telecommunications 15/2004. (IV.24.) IHM.
168 Telecommunications Act 9. § (6).
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years. They are subjects of strict incompatibility rules and can only be dismissed in
exceptional cases defined by the act in details.

The Office of the NHH is the operative component of the authority’s organisation. It is
led by its director general, who is appointed by the minister upon the nomination of the
chairperson of the Board. The office has 441 public officials.

b) Functions and competencies

The NHH is the national regulatory authority for the Hungarian telecommunications
sector. Its role – above all – is to prevent abuses of dominant positions in the market by
taking a pro-active approach. In other words it carries out primarily sector-specific
regulatory tasks of ex-ante nature.

The functions – most relevant for the purpose of this study – of the NHH can be
summarised as follows:

- It defines the relevant telecommunications markets and carries out their analysis;
identifies the undertakings with significant market power and imposes
appropriate regulatory obligations upon them169.

- It keeps the official registry of electronic communications service providers and
services.

According to the Telecommunications Act the electronic communication service
provider shall notify the authority of the commencement of its services. The
registration of this notification can be denied only in cases of formal non-
compliance with the rules of the act170.

- The authority proceeds in cases of violation of the rules of the
Telecommunications Act.

When the NHH finds that a telecommunications service provider does not
comply with its obligations defined by the act it may impose a wide range of
sanctions. This – inter alia – comprises warning, imposition of a fee or other
measure proportionate to the gravity of the infringement and the specification of
the content of a contract in case an obligation exists to enter into contract, and
there is no agreement between the parties171.

- The NHH is also the relevant authority in questions of civilian frequency
management. In this respect the NHH carries out the tasks related to frequency
planning, allocation and assignment for broadcasting purposes as well. It is also

                                                
169 Telecommunications Act 52. § - 57. §.
170 Telecommunications Act 76. §.
171 Telecommunications Act 45. §.
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the authority that is responsible for the international coordination of
frequencies172.

In case of appeal the administrative activities of the NHH are subject to judicial review.

Beside these competencies the NHH also has certain consultative functions in its
relations with the Parliament and the government. In this respect the act prescribes to
the authority to make statements concerning needed legislative actions in connection
with its powers at least once a year and to take part in legislation related to its
activities173. The tasks of the NHH also extend to preparing annual reports on
competition in the electronic communications industry for the government and for the
competent committee of the Parliament174.

c) Cooperation with the general competition authority

The Telecommunications Act provides for the obligation of the NHH and the
competition authority (GVH) to maintain close cooperation particularly in matters
related to market definition and analysis, identification of undertakings with significant
market power and the subsequent imposition of regulatory obligations upon them175.
Concerning these issues the NHH has to pay particular attention to the opinion of the
GVH and has the obligation to explain the reasons of its decision diverging from the
views expressed by the competition authority176.

Under the Telecommunications Act the NHH and the GVH also have the common
obligation to define the details of their cooperation in a separate agreement177.

2. The National Radio and Television Commission (ORTT)

a) Legal basis

The legal basis for the activities of the ORTT is provided exclusively by the
Broadcasting Act. The corresponding chapter of the act178 stipulates detailed rules on the
composition, the organisation, the functions and competencies, and the financing of the
authority.

The ORTT – as a commission – is composed of members elected by the Parliament for
a four years term of office. Each member is nominated by a parliamentary faction;
therefore the actual number of the members depends on how many political parties are

                                                
172 Telecommunications Act 10. § n); 11. §.
173 Telecommunications Act 10. § a).
174 Telecommunications Act 10. § c).
175 Telecommunications Act 20. §.
176 Telecommunications Act 20. § (2).
177 The agreement - concluded on 24th March 2004 - is available in Hungarian at

http://www.gvh.hu/index.php?id=3300&l=h.
178 Broadcasting Act, Chapter III., 31. § - 52/A§.
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represented in the Parliament. The chairperson of the commission is nominated jointly
by the prime minister and the president of the republic. Currently the ORTT has five
members including its chairman.

The Broadcasting Act aims at creating all the necessary preconditions to the
independence of the members. Following their appointment they are subjects of strict
rules of incompatibility, and they can be dismissed only in exceptional cases.

The activity of the ORTT as a commission is helped by an office of 126 civil servants.
The director general of the office is appointed by the chairperson of the commission. It
should be recalled that the office has only a preparatory role since every single decision
of the ORTT is made at the level of the commission. Based on the same considerations
a separate staff of 45 employees of the Broadcasting Fund prepares and follows the
implementation of the commission’s decisions related to the allocation of the fund’s
resources.

b) Functions and competencies

The functions of the ORTT can be assorted by distinguishing three major groups of
tasks:

- Functions related to the entering of broadcasters into the market. Concerning
terrestrial frequencies available for broadcasting purposes the ORTT conducts a
tendering process for applicants. At the end of the process the commission
concludes a contract with the broadcaster. It should be noted that allocating
frequency for broadcasting is carried out by the NHH.

The ORTT also keeps the official record of cable and/or satellite broadcasters
under Hungarian jurisdiction. In this respect the authority does not have any
discretional powers, and can only refuse the entry of a broadcaster into the
record in case of non compliance with the rules of the Broadcasting Act.

- Supervising of broadcasters, sanctioning. The monitoring of broadcasters’
compliance with their obligations laid down in the Broadcasting Act and their
commitments undertaken in the broadcasting contracts is also a major role for
the ORTT.

In this respect a special duty of the ORTT is to enforce ownership restrictions
imposed by the Broadcasting Act on Broadcasters. By this the ORTT carries out
a kind of merger control activity in the practice.

In case of violation of the rules of the act the ORTT can apply a range of
sanctions179 comprising of official warning, financial remedies, temporary
suspension of the broadcast, and termination of the broadcasting contract. It
should be noted that since the foundation of the ORTT in 1996 the latter
sanction has never been imposed.

                                                
179 Broadcasting Act 112. §.
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The supervising activity of the ORTT is subject of judicial review.

- Managing the Broadcasting Fund. The Broadcasting Fund plays a central role in
financing Hungarian media. Its budget is defined yearly by the Parliament180. Its
gross sum for 2005 have been determined at 32.148.000.000 HUF (approx.
130.000.000. Euro). The main incomes of the fund are the broadcasting fee due
to be paid annually by the broadcasters, the fines and other financial remedies
imposed by the ORTT, and the licence fee income which has been substituted by
a direct state subsidy since 2002.

The main role of the Broadcasting Fund is financing public service broadcasting.
The resources of the fund are also used for supporting development of
transmission networks and – to a limited extent – audiovisual production.

The ORTT does not have the power to adopt regulations, guidelines or other internal
rules obliging broadcasters. As a consequence of this the regulatory role of the authority
prevails only indirectly, via its decisions made case by case.

General opinions concerning particular issues – i.e. certain problematic questions of
advertising and sponsorship – published by the ORTT are also available181. However,
this practice has been found unconstitutional by the Constitutional Court in a recent
judgement related to a guideline adopted by the regulatory authority concerning the
definition of the area of reception of programme distribution networks182. In this
decision the court expressed that such guidelines are jeopardising legal certainty, since
they might mislead the parties concerned by creating the false impression of having any
legally binding force.

The Broadcasting Act also grants the opportunity for the ORTT to take part in forming
the audiovisual policy of the Parliament and the Government by submitting proposals.

c) Relation with general competition authorities

There is no special linkage between the ORTT and the competition authority established
by the law. No such special cooperation of these two institutions takes place at the level
of the practice either.

                                                
180 Act No. CXVII of 2004 on the budget of the National Radio and Television Commission for the

year 2005.
181 http://www.ortt.hu/elvi_allasfoglalasok.htm
182 Decision of the Constitutional Court No. 2/2005. (II.10.).
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III. Market definitions and criteria upheld for market perception in the relevant
sector focused legislation

1. Publishing

The Press Act introduces the notion of periodicals as “those daily newspapers,
magazines or other newspapers and their supplements which are published at least
once a year with the same title and subject, marked with the year of the issue, the issue
number, the date of publication and contains: writings from writers or journalists,
scientific writings (news, coverages, articles, reports, studies, poems, stories, etc.),
photos, graphics, caricatures or riddles either as original works or as translations”183.

However it shall be noted that the sector-specific regulation concerning press and
publishing is mainly focused on issues of freedom of expression and freedom of
information. This results that on the grounds of these concepts it is basically not
possible to draw any conclusions related to market definition.

As to schoolbook publishing there is an entirely different situation. The schoolbook
market is regulated by Act No. XXXVII of 2001 on schoolbook market. According to the
provisions of this schoolbooks are subjects of approval and official registration. The
approval is the task of the National Centre of Evaluations and Exams for General
Education (Országos Közoktatási Értékelési és Vizsgaközpont) a subordinate institution
of the Ministry of Education. The list of schoolbooks is annually published by the
minister of education. This also contains the maximal prices for each schoolbook.

2. Music and Copyright

Music is a subject of the Copyright Act. This specifies a number of provisions in line
with the corresponding international agreements184 and EC directives185. The act protects

                                                
183 Press Act 20.§ f).
184 These are inter alia:

- the International Convention for the Protection of Performers, Producers of Phonograms and
Broadcasting Organizations done at Rome, on October 26, 1961;

- the WIPO Performances and Phonograms Treaty, adopted in Geneva on December 20, 1996;

- WIPO Copyright Treaty, adopted in Geneva on December 20, 1996;

- Berne Convention for the Protection of Literary and Artistic Works of September 9, 1886,
completed at PARIS on May 4, 1896, revised at BERLIN on November 13, 1908, completed at
BERNE on March 20, 1914,
revised at ROME on June 2, 1928, at BRUSSELS on June 26, 1948, at STOCKHOLM on July
14, 1967, and at PARIS on July 24, 1971, and amended on September 28, 1979

185 These directives are:

- Council Directive 91/250/EEC of 14 May 1991 on the legal protection of computer programs;
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literary, academic, scientific and artistic works regardless whether they are explicitly
designated186. Complementing this general idea the act also provides an indicative list of
works under its scope187. As a consequence – inter alia – literary works, public
speeches, softwares, plays, ballets, musical compositions, radio and television plays,
motion picture and other audiovisual works, photographic works, and databases are
explicitly named as protected by the law.

As regards copyright as product, the Copyright Act differs between moral rights188 and
economic rights189 of authors and other rights holders. Moral rights – such as the right to
make the decision on the publication of the work concerned, the designation of name
and the protection of the integrity of the work – cannot be transferred, therefore cannot
be regarded as products.

On the other hand, the basis of the economic rights is the exclusive right of authors to
“utilise works in whole or any identifiable part, whether financially or non-financially,
and to authorise each and every use”190. The act considers as uses of a work in
particular the following191:

- reproduction of a work192;

- distribution of a work193;

- public performance194;

                                                                                                                                              

- Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on
certain rights related to copyright in the field of intellectual property;

- Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning
copyright and rights related to copyright applicable to satellite broadcasting and cable
retransmission;

- Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection of
copyright and certain related rights;

- Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal
protection of databases;

- Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the
harmonisation of certain aspects of copyright and related rights in the information society.

186 Copyright Act 1. § (1).
187 Copyright Act 1. § (2).
188 Copyright Act 10. - 15. §.
189  Copyright Act 16. - 32. §.
190 Copyright Act 16. § (1).
191 Copyright Act 17. §.
192 Copyright Act 18. – 19. §.
193 Copyright Act 23. §.
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- presentation to the public by broadcast or some other manner195;

- retransmitting broadcast works to public through an organisation other than the
original196;

- adaptation197;

- exhibition198.

Basically the economic rights are to be qualified as products on the media market, since
– in contrary with the moral rights – they can be transferred.

The Copyright Act makes one further important distinction. Within the category of
rights holders it differs between the authors and the holders of neighbouring rights on
the other hand. The neighbouring rights holders are:

- the performers199;

- the producers of phonograms200;

- the radio and television organisations201, and

- the producers of motion picture works202.

Beyond its provisions related to the moral and economic rights the Copyright Act also
describes the system of collective rights management203. This takes place when rights
owners exercise their copyrights and neighbouring rights through their collective rights
management organisations (collecting societies) in cases when these rights cannot be
individually exercised due to the character or the circumstances of the use.

In legal terms the collecting societies are the associations of different kinds of rights
holders. Currently the following associations act as collecting societies in Hungary:

                                                                                                                                              
194 Copyright Act 24. – 25. §.
195 Copyright Act 26.- 27. §.
196 Copyright Act 28. §.
197 Copyright Act 29. §.
198 Copyright Act 69. §.
199 Copyright Act 73. – 75. §.
200 Copyright Act 16. – 79. §.
201 Copyright Act 80. - 81. §.
202 Copyright Act 82. §.
203 Copyright Act 85. – 93. §.
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- in respect of literary works and musical compositions the Hungarian Bureau for
WKH�3URWHFWLRQ� RI� $XWKRU¶V� 5LJKWV� �0DJ\DU� 6]HU] L� -RJYpG � LURGD�(J\HV�OHW� ±
Artisjus)204;

- in respect of performers’ performances the Association of the Arts Unions
%XUHDX� IRU� WKH� 3URWHFWLRQ� RI� 3HUIRUPHUV¶� 5LJKWV� �0 YpV]HWL� V]DNV]HUYH]HWHN
V]|YHWVpJH�HO DGyP YpV]L�MRJYpG �LURGD�±�06]6]�(-,�205;

- in respect of motion picture works the Hungarian Society for the Protection of
$XGLRYLVXDO�$XWKRUV¶� DQG�3URGXFHUV¶�5LJKWV� �)LOPV]HU] N� pV� HO iOOtWyN� V]HU] L
MRJYpG �HJ\HV�OHWH�±�)LOPMXV�206;

- in respect of sound recording and producing the Association of Hungarian
Record Companies (Magyar Hanglemezkiadók Szövetsége – MAHASz)207;

- in respect of works of creative arts the Collecting Society of Hungarian Creative
$UWLVWV�$VVRFLDWLRQ� �9L]XiOLV�0 YpV]HN� N|]|V� MRJNH]HO � 7iUVDViJD�(J\HV�OHW� ±
Hungart)208.

The role of these collecting societies is:

- to define annually the fees that are charged in consideration of individual means
of use within the scope in which they are entitled to engage in collective rights
management;

- to conclude contracts with users granting them authorisation for uses of  works;

- to collect the fees, and

- to distribute this income to the rights holders.

The act requires the Ministry of National Cultural Heritage to supervise the activity of
the collecting societies. In this respect the minister keeps the official registry of the
collective rights management organisations. The entry into this registry is a necessary
precondition for an association to be engaged in collective rights management. The
ministry’s approval is also needed for the determination of the royalty fees as mentioned
above.

When evaluating the activity of the collective rights management organisations it shall
be noted that – as a consequence of their regulation provided by the Copyright Act -
these associations enjoy monopolistic positions on the market. However, it shall also be

                                                
204 its website is available at www.artisjus.hu
205 its website is available at www.eji.hu
206 its website is available at www.filmjus.hu
207 its website is available at www.mahasz.hu
208 its website is available at www.hungart.org
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noted that the corresponding decision209 of the Competition Council does not provide a
detailed market analysis in this respect210.

3. Film

The Motion Picture Act defines film as “a work created by any technical procedure,
which consists of a series of motion pictures set in a defined order without audio or
connected by audio and is deemed to be an author’s work under Act No. LXXVI of 1999
on author’s rights”211.

Within the general category of film the act further specifies “Hungarian films”, “co-
production films with Hungarian participation” and “other films with Hungarian
participation”212. These qualifications reflect to the degree of Hungarian participation in
the production of the given motion picture. This degree is calculated according to a
score that the respective film achieves based on a table213 laid down in the act. This table
is similar to that set out in the European Convention on Cinematographic Co-
Production214. Subsidies specified by the act may be granted mostly for Hungarian films
and co-production films with Hungarian participation.

Another specific group of films are the “art” films215. This qualification is given by a
specific Film Committee of the Film Office based on the criteria of artistic value and
cultural significance. The production and distribution of “Art” films may also be subject
of subsidising. On the basis of similar consideration “art” cinemas also explicitly
referred to216 in the act.

Beyond setting up different categories of films the act also defines certain activities and
market players within the general notion of “motion picture industry”217. The first of
such activities in chronological order is “film production” which notion refers to “the
total of creative, organisational, economic and technical activities from the beginning
of shooting the film up to producing the first original copy of it” 218.

This is followed by “film distribution”219 which notion covers especially the upstream
markets as indicated in section B. III. 1. a) of the present report. The role of a “Film

                                                
209 Decision Vj-97/2004/37
210 See also section B. II. 2. of the present report.
211 Motion Picture Act 2. § 2.
212 Motion Picture Act 2. § 7.
213 Motion Picture Act 3. §
214 Appendix II to the agreement.
215 Motion Picture Act 25. – 26. §.
216 Motion Picture Act 25. § (2).
217 “total of activities that are in the scope of motion picture culture and motion picture industry as well

as all persons pursuing such activities” – Motion Picture Act 2. § 1.
218 Motion Picture Act 2. § 20.
219 “making accessible the original or reproduced copies of a film for the public
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distributor” 220 being on the supplier side of this market is also defined by the act in this
sense.

The downstream market of film exhibition is characterised by the notion of “cinema
operation” which – according to the act – means “business activity aimed at presenting
films to the public in cinemas”221. In this respect “cinema” shall be qualified as
“premises installed and used for the public presentation of films against and entrance
fee, equipped with any visual display equipment” 222.   

It can be seen that the concepts introduced by the Motion Picture Act generally
correspond to the concepts used by the GVH in its decisional practice. However, it shall
also be noted that the Motion Picture Act has only entered into force on 1st April 2004,
and since this date no actual interaction between the implementation of the act and
competition law has been experienced.

4. Broadcasting (Radio and TV)

a) Market perception in the Broadcasting Act

aa. “Product market”

With regard to the concepts223 of the TWF Directive224 of the European Communities the
Broadcasting Act defines broadcasting as “the production of radio or television
programs by a broadcaster intended for reception by the public, and their transmission
to the receivers of the users in the form of electronic signals through any broadcast
transmission and retransmission network”225

                                                                                                                                              
a) by marketing, or offer films for marketing,

b) by operating cinemas,

c) by publishing, selling, renting or renting in usufruct films on any media, particularly on video and
DVD,

d) importing films into Hungary for commercial purposes,

e) possession for commercial purposes.” – Motion Picture Act 2. § 15.
220 “business company or any other organisation engaged in the distribution of films in a business like

manner” – Motion Picture Act 2. § 17.
221 Motion Picture Act 2. § 16.
222 Motion Picture Act 2. § 16.
223 TWF Directive, Art. 1.
224 Council Directive on the coordination of certain provisions laid down by law, regulation or

administrative action in Member States concerning the pursuit of television broadcasting activities
(89/552/EEC).

225 Broadcasting Act 2. § 30.
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Within this notion the act further specifies:

- Specialized (thematic) broadcasting as: “broadcasting where at least to the
extent of eighty percent of the daily broadcasting time is made up of the same
type of programmes as undertaken by the broadcaster in a bid or
announcement”226, and

- Public service broadcasting as broadcasting “in which public service
programmes227 play a decisive role, and which regularly informs the listeners
and viewers living in the area of reception of the broadcaster of issues deserving
the attention of the public”228.

Beside broadcasting in the sense of programme service provision the act also specifies
the following activities related to programme transmission and retransmission:

- Broadcast distribution as “the simultaneous transmission, without any alteration
to the contents, of the signals produced by the broadcaster via a wire (cable)
network or via a surface or satellite non-diffusion system to radio and television
broadcast diffusing stations or broadcast transfer networks”229. In practical
terms this notion refers above all to operating satellite up-link facilities.

                                                
226 Broadcasting Act 2. § 43.
227 Public service programme is defined by 2. § 19. of the Broadcasting Act as follows: “a programme

serving the informational, cultural, civic and lifestyle needs of the (national, regional, local)
listeners and viewers living in the area of reception of the broadcaster, in particular:

a) artistic work or communication presenting universal and Hungarian culture and the culture of
the national and ethnic minorities living in Hungary, the life of the national and ethnic minorities
living in Hungary, and the viewpoints of minorities,

b) dissemination of information serving educational and training purposes,

c) providing information on scientific activities and results,

d) broadcasts serving the realization of the freedom of religion, and presenting church and religious
activities,

e) children and youth programs, and educational and general information programs on child
protection,

f) dissemination of information making every-day life easier, serving to provide legal and public life
information for the citizens, and promoting healthy lifestyles, the protection of the environment, the
protection of nature, public security and the safety of traffic,

g) programmes created for groups at a serious disadvantage due to their age, physical, mental or
psychological state or social circumstances,

h) dissemination of news.”
228 Broadcasting Act 2. § 18.
229 Broadcasting Act 2. § 29.
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- Broadcast dissemination as “electronic forwarding of the broadcasting signals
generated by the broadcaster to the user's receiving apparatus simultaneously,
without any alteration”230

Within broadcast dissemination the act distinguishes between:

- Broadcast diffusion constituting “a one-way radio telecommunication process
effected with a surface or satellite system, intended for a theoretically unlimited
number of users with suitable receiving apparatuses, for the transmission of sounds,
images or signals of another nature”231, referring practically to the use of
frequencies, and

- Broadcast transfer consisting of “the simultaneous transmission of the signals
produced by the broadcaster without any alteration, via a wire (cable) network, or
via a non-diffusion radio telecommunication system, from the premises of the
broadcaster, or from the end point of the broadcast distribution network, by inserting
a separate organization to the receiving apparatus of users who are legally
authorized thereto (…)”232. This refers to cable networks and the AntennaMikro
service233 in practical terms.

bb. “Geographical market”

The Broadcasting Act defines the geographic dimensions of the service in question by
its area of reception234.

In the perception of the Broadcasting Act the area of reception shall be understood as:

“a) in the case of broadcasting performed through the broadcast diffusion system, the
geographically identifiable territory, in which the level of the wanted signals of the
broadcast diffusion service realizing broadcasting and the calculated level of
interference protection reach the minimum values stipulated in the recommendations of
the International Telecommunications Union in force,

b) in the case of broadcasting carried out through a wired broadcast transfer system
(cable network), the inhabited territory in which the cable network was developed and
the population of the territory has the possibility to establish connection to the main
cable of the network against the fee which is usual in the given inhabited territory,

c) in the case of broadcasting carried out through a radio telecommunications
broadcasting transfer system, the geographically identifiable territory in which the level
of the wanted signals of the broadcast transfer service realizing broadcasting and the

                                                
230 Broadcasting Act 2. § 33.
231 Broadcasting Act 2. § 32.
232 Broadcasting Act 2. § 26.
233 Decision of the ORTT 203/1997. (IX.10.) on the qualification of the AM Mikro system
234 A definition of area of reception

5.185

5.186



61

level of interference protection reach the minimum values declared to be necessary for
reception of acceptable quality, in accordance with the broadcast transmission
contract,

d) in the case of network broadcast dissemination systems, all of the areas of reception
of the individual systems.”235

As it was confirmed in a recent decision of the Constitutional Court236 these notions
shall be applied equally to programme services and to transmission services as well.

Attention shall be drawn to sub-paragraph b) that concerns the area of reception of cable
networks. An important feature of the definition is that it takes into consideration not
only the actual subscribers reached by the given service provider but its potential
subscribers as well. This solution is based on the assumption that – given its huge costs
– cable operators generally do not build parallel networks, therefore the consumer have
the possibility to join only to the one network existing in his habitation in most of the
cases.

As to the size of the area of reception the Broadcasting Act makes the following
distinctions:

- A broadcast qualifies as national when in its area of reception “at least fifty
percent of the country's population lives”237;

- Local is the broadcast if “ maximum of one hundred thousand inhabitants, or
within a single city a maximum of five hundred thousand inhabitants live, on an
annual average”238 in its area of reception;

- Regional is the broadcast when its “ area of reception exceeds the reception zone
of local broadcasting but less than half of the country’s population lives in its
area of reception”239.

b) Market perception in the Telecommunications Act

The Telecommunications Act does not deal with questions of services consisting of
provision of content therefore issues of broadcasting in the sense of programme
provision are not addressed by this act.

The notions used for defining transmitting services i.e. broadcast distribution240,
broadcast dissemination241, broadcast transfer242 and broadcast diffusion243 are identical
to the corresponding categories of the Broadcasting Act.

                                                
235 Broadcasting Act 2. § 47.
236 Decision of the Constitutional Court 2/2005. (II.10.) AB.
237 Broadcasting Act 2. § 36.
238 Broadcasting Act 2. § 10.
239 Broadcasting Act 2. § 15.
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The Telecommunications Act does not refer to the concept of “area of reception”
established by the Broadcasting Act.

5. Internet

A reference has already been made244 to the provisions of the Telecommunications
Act245 promoting the proliferation of Internet access in Hungary. In relation with these
the act defines:

- Flat rate Internet access call origination service (FRIACO) as “a network
service, whereby subscribers’ Internet calls originated from the caller’s
subscriber network termination point are transmitted to the interconnection
point where the mandated service provider makes certain capacity available to
the entitled service provider at the interconnection point against a flat rate
fee”246.

- Internet access call origination service as “a form of network service, whereby
the call, directed to access Internet service, is transmitted from the caller’s
subscriber network termination point to the interconnection point of the carrier
service provider”247.

- Access to Internet service via the telephone network as “a service by which the
user may access the Internet on the telephone network by connecting its terminal
equipment to the telephone network termination point in order to use data
transmission service of the Internet service provider”248.

As regards Internet content the definitions of the E-commerce Act largely reflect the
definitions introduced by the corresponding EC Directive249.

                                                                                                                                              
240 Telecommunications Act 188. § 76.
241 Telecommunications Act 188. § 77.
242 Telecommunications Act 188. § 74.
243 Telecommunications Act 188. § 75.
244 Section D. 2. ae).
245 Telecommunications Act 112. § -115. §.
246 Telecommunications Act 188. § 5.
247 Telecommunications Act 188. § 58.
248 Telecommunications Act 188. § 59.
249 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain

legal aspects of information society services, in particular electronic commerce, in the Internal
Market (“Directive on electronic commerce”).
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IV. Market definitions and criteria for market perception in the media-sector as
upheld in sector specific practice of authorities and courts

1. Publishing

Concerning schoolbooks the importance of the practice of the Ministry of Education
and its subordinate institutions has already been touched under section III. 1. In this
respect no further comments can be made here.

2. Music and Copyright

As this has already been indicated the Copyright Act focuses mainly on the individual
relationships between rights holders and other actors consisting of exploitation of works
protected by copyright. As a consequence of this the related practice of the courts does
not extend to questions of market definition.

3. Film

The authority implementing the provisions of the Motion Picture Act is the National
Film Office (Nemzeti Filmiroda)250. The main role of the Film Office is to carry out the
administrative tasks related to state subsidies and the tax incentive system established
by the act with the view to stimulate the Hungarian motion picture industry. In this
respect the Film Office makes no market definition and analysis with legal value at all.

Since the act entered into force on 1st April 2004 no interaction between the practice of
the National Film Office and of the GVH has been experienced yet.

4. Broadcasting (Radio and TV)

a) Criteria for market perception in the decisions of the ORTT

There are the following two main types of cases when the perception of the
broadcasting market – serving as the basis for the decisions of the ORTT – becomes the
most lucidly visible:

- The implementation of the sector-specific restrictions on ownership imposed by
chapter VIII. of the Broadcasting Act251.

In this respect the series of decisions252 concerning Népszabadság Rt. (publisher
of a national daily newspaper) and M-RTL Rt. (provider of one of the two
national terrestrial commercial television programme service) made by the forum
in 2001 and 2002 are particularly remarkable. By these it has been established
that Bertelsmann AG indirectly owned a part of both of the companies. Since

                                                
250 Its website is available at www.nemzetifilmiroda.hu.
251 Broadcasting Act 122. § - 127. §.
252 Decisions of the ORTT 1011/2001. (VII.17.); 1130/2001. (VIII. 28.); 465/2002. (III.7.); 1038/2002.

(VI.27.).
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this situation is prohibited by the Broadcasting Act253 the ORTT called the M-
RTL Rt. to solve the incompatibility. The broadcaster accepted the interpretation
of the authority and proceeded according to the call.

- The implementation of § 115 (4) of the Broadcasting Act.

This provision originally defined the one sixth of the population of the country –
approx. 650.000 households – as the largest possible area of service for a cable
television service provider. The provision had to be applied mutatis mutandis in
respect of the AntennaMikro service as well. This limitation has been eased to
one third by an amendment of the Broadcasting Act at the end of 2003.

Before this amendment the ORTT has established that the UPC Magyarország
Kft.254 and the Antenna Hungária Rt.255 – with its AntennaMikro service – have
reached the legal maximum of their service area and called the enterprises to
refrain from further expansion256.

The most remarkable experience of the overview of these cases is that the ORTT makes
no market definition and market analysis at all. It simply assesses whether certain
circumstances defined by the Broadcasting Act are present or not and brings its decision
solely on this ground. In other words: despite its competence related to merger control
in the media sector the Hungarian broadcasting authority does not apply the principles
of the competition law.

b) Market definition of the NHH

Under the new Telecommunications Act entered into force on 1st January 2004 the
National Communications Authority (NHH)

- Defines the relevant telecommunications markets;

- Analyses the competition on these markets;

- Establishes the service providers with significant market power, and

- In order to eliminate the obstacles to effective competition prescribes special
obligations for them257.

                                                
253 According to 125. § (1) of the Broadcasting Act: „those holding a controlling share, publisher's or

founder's rights in a daily newspaper with a nationwide circulation may not acquire a controlling
share in a broadcaster or broadcast transferor operating with national broadcast diffusion, without
being connected to a network, and vice versa.”

254 Decision of the ORTT 1331/2002 (IX.12.).
255 Decision of the ORTT 1332/2002 (IX.12.).
256 The decisions are subjects of ongoing judicial review.
257 Telecommunications Act 52. § - 57. §.
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In market definition and market analysis the board of the NHH is bound by the decree
of the minister of informatics and telecommunications issued on this subject258 and by
the principles of competition law259. It should be noted that the decree of the minister
directly corresponds to Commission Recommendation of 11 February 2003 on relevant
product and service markets within the electronic communications sector susceptible to
ex ante regulation in accordance with Directive 2002/21/EC of the European
Parliament and of the Council on a common regulatory framework for electronic
communication networks and services.

The NHH may also take into consideration the informative of the minister issued on the
same subject260. This document generally reflects to Commission guidelines on market
analysis and the assessment of significant market power under the Community
regulatory framework for electronic communications networks and services (2002/C
165/03).

On these grounds the NHH has developed its methodology for market definition, market
analysis and the subsequent tasks and approved and published its final version on 30th

July 2004261.

The market qualified in the relevant Commission recommendation and in the
corresponding ministerial decree under No. 18 as “broadcasting transmission services,
to deliver broadcast content to end users” was analysed by the NHH only recently. On
10th February 2005 the Board of the NHH published the draft of its related decision262

that is currently263 subject of public consultation.

The following findings are based on this draft text therefore it is important to emphasise
that the document has no binding force at the present circumstances and its statements
might be subjects to changes in the process of finalisation. The decision will also be
subject of notification to the European Commission according to guidelines of the
corresponding recommendation of the forum264.

                                                
258 Decree No. 16/2004 (IV.24.) IHM of the minister of informatics and telecommunications on

principles of market definition, market assessment, identification of undertakings with significant
market power and imposing obligations on them

259 Telecommunications Act 52. § (3)
260 informative No. 8001/2004 (IHK.8.) IHM of the minister of informatics and telecommunications on

principles (aspects of enquiry) for the authority of market definition, market assessment,
identification of undertakings with significant market power and imposing obligations on them.

261 The text of the methodology is available in English at
http://www.nhh.hu/menu2/m2_1/tanacs/piacazon/modszertan_eng.pdf

262 available at http://www.nhh.hu/menu2/m2_1/tanacs/piacazon/hatarozatterv/18piac.pdf hereinafter
referred as the „draft decision of the NHH”

263 18 March 2005
264 Commission recommendation of 23 July 2003 on notifications, time limits and consultations

provided for in Article 7 of Directive 2002/21/EC of the European Parliament and of the Council on
a common regulatory framework for electronic communications networks and services
(2003/561/EC)
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In the draft the Board of the NHH defines six distinct wholesale markets within the 18th

market. These are:

- the wholesale market of national terrestrial analogue radio broadcast diffusion;

- the wholesale market of local/regional analogue radio broadcast diffusion;

- the wholesale market of national terrestrial analogue television broadcast
diffusion;

- the wholesale market of local/regional terrestrial analogue television broadcast
diffusion;

- the wholesale market of satellite programme diffusion;

- the wholesale market of cable broadcast dissemination.

Among these the authority defined the two markets related to national terrestrial
analogue broadcast diffusion as ones where the need for ex-ante regulatory intervention
emerges. In connection with this the authority designates the Antenna Hungária Rt. as
an undertaking with significant market power on these markets and proposes to impose
special obligations265 on it.

In the approach taken by the NHH the following core elements are to be noted:

- In the perception of the NHH the service on the wholesale broadcasting market
is the access to the television programme. The broadcaster needs this service in
order to have its programme delivered to end users by the technical means
provided by undertakings involved in broadcast transmission266.

- The perspective of the market analysis has been set at the next 2-3 years267. The
authority took this approach independently of its obligation to review the
document annually268.

- When assessing the specific markets the authority bases its evaluation – beside
the telecommunications law – on the concepts of the Broadcasting Act. Local,

                                                
265 According to the draft these obligations are:

- obligations related to transparency;
- the obligation of equal treatment;
- accounting separation;
- obligations related to access and interconnection.

266 Draft decision of the NHH, explanatory part B. I.2.3.
267 Draft decision of the NHH, explanatory part A. (5).
268 Telecommunications Act 57. § (1).
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national and regional services are qualified as such in accordance with the
concept of “area of reception” 269 of this act270.

- The authority defines and analyses the specific markets by the means provided
by the competition law. In this respect the NHH analyses the factors of demand
side substitution, supply side substitution and the geographic dimensions of the
market as these notions have been crystallised in the implementation of the
competition law by the competition authority271.

- The analysis of the NHH is based on distinctions made between the terrestrial,
cable and satellite platforms.

It shall be noted that in its opinion related to the draft decision of the NHH the
Competition Authority made some critical remarks, mainly because the NHH stated that
the wholesale market of cable television services does not fulfil the criteria to qualify as
a relevant market. The GVH expressed the view that this market should be analysed in
more details with special focus to the relationship and market power of content
providers and cable television network operators, the possible existence of buying
power of network operators.

5. Internet

Concerning Internet access services the NHH has adopted no specific market definition
so far. However the forum made certain analytical statements on the subject in its draft
decision comprising the analysis and the assessment of the (8th) wholesale market of call
origination on the public telephone network provided at a fixed location272. As a
conclusion the authority did not define internet access provision as a separate product
market.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

1. Publishing

Concerning schoolbook publishing there is a clear connection between the sector-
specific legislation and the competition law since the list of schoolbooks published by
the Ministry of Education automatically determines the extent of the relevant product
market.

                                                
269 In this regard please see chapter D. III. 4. a) ab)
270  Draft decision of the NHH, explanatory part B. I.2.1
271 Draft decision of the NHH, explanatory part A. II.2.2. – II.2.6
272 Available at

http://forum.europa.eu.int/irc/DownLoad/kleYA3JGmjGHtl4eU_fFZFZVPVQIprgGhd6_l2YdAS3r
2U9ySwTZP1Z3m-fv1Cu-ylTHuPDqbGY3qKmfnGl8jd_-j/annex1_market8_nonconf.doc.
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In this respect the practice of the Ministry of Education and of the competition authority
is consistent. The corresponding decisions of the GVH explicitly refer to this
connection273.

2. Music and Copyright

As a consequence of the factors indicated under section IV. 2. there is no proper basis to
analyse the common factors and differences between the market perception of the GVH
and of the courts in this sense.

3. Film

As this has already been touched under section IV. 3. there is no proper basis to analyse
the common factors and differences between the market perception of the National Film
office and of the GVH due to the novelty of the Film office and the fundamental
differences of the tasks carried out by the two authorities.

4. Broadcasting (Radio and TV)

As to the ORTT’s role it has already been established that the broadcasting authority
does not carry out market definition and market analysis, it only implements the
ownership restrictions of the Broadcasting Act. These provisions are to be applied in
parallel and independently of the rules of the Competition Act therefore no significant
interaction can be experienced between the practices of the broadcasting authority and
of the competition authority.

In the case of the National Communications Authority the scene is entirely different. A
common task for the two authorities is to define and analyse the relevant
telecommunications markets. The main difference is that the GVH does this on a case-
by-case basis in contrary with the general approach taken by the NHH.

In carrying out its tasks the NHH applies the principles of competition law as these have
been developed in the practice of the GVH. For the consistency of the practices of the
two respective authorities the Telecommunications Act prescribes the obligation of
close cooperation for the two authorities.

Beside these findings it shall be emphasised that the new regulatory framework for
Hungarian telecommunications markets has entered into force only in 2004. Therefore
at this stage the evaluation concerning the common factors and differences in the market
perceptions of the NHH and the GVH is mainly based on the expectations attached to
the role of the new telecoms regulator rather than on practical experiences.

                                                
273 I.e. Decision Vj-187/2004/13.
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5. Internet

The findings – described above in relationship with broadcasting – concerning the
common factors and differences in the practice of the NHH and the GVH are also valid
in the case of internet access.

It shall also be noted that in its observation274 made to the draft decision of the NHH on
the 8th market the GVH raised the necessity to analyse the internet call market in more
details given the apparent characteristics distinguishing these services for other types of
calls.

VI. The impact of the non-competition framework and practice on the work of
the competition regulator, in particular when defining the relevant markets

When drawing the conclusions of assessing the impact of the sector-specific framework
and practice on the implementation of competition law the most important feature to
note is that the GVH is free to chose the concepts it uses to evaluate a certain market or
a certain practice. In practical terms this means that the GVH is generally not bound by
the notions defined in the relevant sector-specific regulation. An example for this is the
notion of “broadcast transfer”275 as it is defined by the Broadcasting Act. In this sense
the operation of cable networks and the AntennaMikro service equally constitutes this
kind of activity. However, the GVH regards these services as two distinct products not
necessarily substituting each other.

A similar situation can be experienced in relation with the ex-ante regulatory activity of
the NHH. The GVH is formally not bound by the establishments made by the NHH, and
may opt to decide cases on entirely different grounds invented by itself276. Given these
factors it can be established that there is no direct influence of the legislation covering
specifically media issues to the competition law and to its related practice.

However, indirect links undoubtedly exist. Each regulatory measure taken by a state
authority limits the autonomy of the affected enterprises. The competition law evaluates
conducts and practices carried out within the limits of this autonomy. In questions
where such autonomy do not exist – i.e. as a consequence of regulatory obligations
imposed by the telecoms regulator – there is no space for the process of the competition
authority. In this sense changes of media regulation – may these originate in legislative
acts or in the practice of the competent authorities – re-define the role of the
competition authority in the sector as well.

                                                
274 Available at http://forum.europa.eu.int/irc/DownLoad/kmeiAgJHmqGKyxJ-

CSSFKZRfUxNCsOm9xF0UUsG2gcwpo6-bKjCPKNp3iCqv4GoRH47s_HqpbpAqUf3ffUi-
iF0UjKq/annex3_market8_nonconf.doc.

275 Broadcasting Act 2. § 26.
276 It is important to note that this is a theoretic opportunity for the competition authority. Currently

there is no experience of such intentions at the GVH.
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A. Market definition in competition and media law in Latvia

I. Introduction

The roots of the current Latvian competition policy can be traced back to the early 90’s. After
regaining its independence1, Latvia started a rapid transformation process of the former
mechanisms of planned economy into the system governed by the rules of the free market.
Taking into account that the competition policy instruments form an indispensable part of any
market economy, the relevant legislative initiatives were early on on the agenda of the Latvian
policy makers. On December 3, 1991, the Supreme Council of Latvia adopted a Law “On
competition and on the restriction of monopolistic behaviour”2. One year later, the first
autonomous institutional mechanism was created: on November 12, 1992 the Council of
Ministers adopted the Decision Nr. 481 “On the establishment of the Committee for the
supervision of the monopolistic activities in the Republic of Latvia”3. This new Committee,
set up in the form of an administrative institution subordinated to the Council of Ministers,
was created by transforming the Department for the supervision of the monopolistic activities
and for the stipulation of competition of the Ministry of Economic Reforms. In 1993, the
Committee was transferred under the supervision of the Ministry of Economics4. The main
objectives of the Committee were the control and examination of the monopolistic
undertakings in Latvia and the development of a competitive environment in all sectors of the
economy. The Committee remained in charge of the competition field until January 1998,
when the new version of the Competition Law (adopted on June 18, 1997) came into force.
The new Law required the establishment of a new body responsible for the competition law
matters in Latvia – the Competition Council. The Council was established by the Ordinance
Nr. 18 of the Cabinet of Ministers of January 14, 19985. The Council is the main actor in the
field of the control and enforcement of the competition rules in Latvia at the moment of
conducting this study.6

                                                
1 The process of re-establishment of Latvia’s independence was officially completed on August 21, 1991

when the Supreme Council adopted “The Law On The Statehood of the Republic of Latvia” (Likums Par
Latvijas Republikas valstisko statusu), published in =L RW MV� �2IILFLDO� *D]HWWH� XQWLO� ������������ RQ
24.10.1991.

2 Law “On competition and on the restriction of monopolistic behaviour” (Likums „Par konkurenci un
PRQRSROGDUE EDV�LHUREHåRãDQX³���������������SXEOLVKHG� LQ�=L RW MV��2IILFLDO�*D]HWWH�XQWLO�������������RQ
24.12.1991.

3 Decision Nr. 481 of the Council of Ministers of 12.11.1992 “On the establishment of the Committee for the
supervision of the monopolistic activities in the Republic of Latvia” (Ministru Padomes 12.11.1992 O PXPV
Nr. 481 ”Par Latvijas Republikas Ministru Padomes 0RQRSROGDUE EDV�X]UDXG] EDV�komitejas izveidošanu”),
not published.

4 Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��������������

5 Ordinance Nr. 18 of the Cabinet of Ministers of 14.01.1998 On the establishment of the Competition
Council (Ministru Kabineta 14.01.1998. U NRMXPV� Nr. 18 “Par Konkurences padomes izveidošanu”),
published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ������������

6 All the decisions analysed in this study are the ones adopted by the Competition Council since 1998. No
decisions of other (earlier) authorities dealing with competition matters were accessed.
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The process of negotiations on Latvia’s accession to the EU has made a major impact on the
current shape of the competition policy instruments in this country. The Europe Agreement of
1995 (came in force in February 1998) contained provisions obliging Latvia to follow the EC
pattern when dealing with the competition matters and to adjust its competition laws to the
respective legislative enactments on the European level7. The Competition Law of 2001 was
an apparent result of this approximation process of Latvia’s legislation to the acquis
communautaire. Latvia did not face any major difficulties at the pre-accession stage regarding
the competition policy, and the country’s fluent progress in this field was also repeatedly
acknowledged by the European Commission8.

1. Relevant legislation

The main piece of legislation currently governing the competition policy area in Latvia is the
Competition Law of October 4, 20019, which came into force on January 1, 2002. This law
replaced an earlier law of June 18, 1997. Already the law of 1997 was closely aligned with the
competition provisions of the EC, though with some inadequacies10. The law of 2001 made,
however, another quality step forwards, by introducing important improvements of both
substantial and procedural nature, e.g. definition of dominance, the criteria for merger control
and sanctioning powers11. Also the latest amendments of 200412 to the Competition Law were
made mostly because of the competition law reform on the European level, namely – to fulfil
the requirements of the Council Regulation (EC) No. 1/2003 of 16.12.2003 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the Treaty13.

The purpose of the Competition Law is defined to be the protection, maintenance and
development of free, honest and equal competition in the interests of the public in all
economic sectors (Section 2). The Law applies to any national or foreign person (or group of
persons exercising joint activity) which performs or is planning to perform its business in
Latvia or whose business activities have an effect on the competition in Latvia (Section 1).
The Law covers such competition law issues as prohibition of restrictive agreements (Sections
11 and 12), abuse of a dominant position (Sections 13 and 14), merger control (Sections 15 to
17), and unfair competition (Sections 18 and 19). After the latest amendments, the
Competition Law now also contains a new chapter on the Investigation procedure (Sections

                                                
7 Europe Agreement establishing an association between the European Communities and their Member

States, of the one part, and the Republic of Latvia, of the other part, OJ L 26, 2.2.1998, p. 3. See especially
Articles 64–70 of the Europe Agreement.

8 See: Regular Reports (1998-2003) from the Commission on Latvia’s progress towards accession. Reports
can be accessed on the official web-page of the EU http://europa.eu.int/comm/enlargement/latvia/index.htm.

9 Competition Law (Konkurences likums), 04.10.2001, published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ
23.10.2001. The Consolidated version of the Law can be accessed on the web-page of the Latvian
Competition Council : www.competition.lv .

10 1998 Regular Report from the Commission on Latvia’s progress towards accession, accessed on the official
web-page of the EU: http://europa.eu.int/comm/enlargement/report_11_98/pdf/en/latvia_en.pdf .

11 2002 Regular Report from the Commission on Latvia’s progress towards accession, accessed on the official
web-page of the EU: http://europa.eu.int/comm/enlargement/report2002/lv_en.pdf .

12 Amendments to the Competition Law (*UR] MXPL�Konkurences OLNXP ���������������SXEOLVKHG� LQ�Latvijas
9 VWQHVLV��2IILFLDO�*D]HWWH��RQ������������

13 OJ L 1, 04.01.2003, p.1.
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22 to 27) and a chapter regulating the application of the Community competition rules by the
Latvian authorities (Sections 28 to 35).

The Competition Law lays down only the general framework with regard to the restrictive
activities and practices. More detailed rules on the application of the provisions of this Law
are disclosed in a number of regulations adopted by the Cabinet of Ministers. This secondary
legislation includes block exemption regulations (agreements concluded in the field of
domestic carriage by rail and road14; agreements of liner shipping companies15; vertical
agreements16), regulation on the procedure for the exemption of agreements falling under
Section 11 of the Competition Law17, regulation on the calculation of the fines for the
infringements under Sections 11 and 13 of the Competition Law18, procedural regulation on
mergers19. Some further acts of secondary legislation could be expected in the future.

                                                
14 Regulations Nr. 259 of the Cabinet of Ministers “On the Exemption of Agreements Entered Into in the Field

of Domestic Carriage by Rail and by Road from the Prohibition of Agreements Prescribed by the
Competition Law” (Ministru Kabineta Noteikumi Nr. 259 par iekšzemes G]HO]FH D� S UYDG MXPX� un
DXWRS UYDG MXPX� MRP � QRVO JWR� vienošanos DWEU YRãDQX� QR� Konkurences OLNXP � QRWHLNW � YLHQRãDQ V
aizlieguma), 25.07.2002, published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ�������������5HJXODWLRQ�FDQ
be accessed on the web-page of the Latvian Competition Council : www.competition.lv .

15 Regulation Nr. 346 of the Cabinet of Ministers “On the Exemption of Agreements of Liner Shipping
Companies from the Prohibition of Agreements Prescribed by the Competition Law” (Ministru Kaineta
Noteikumi Nr. 346 par M UDV� S UYDG W MX� vienošanos DWEU YRãDQX� QR� Konkurences OLNXP � QRWHLNW
YLHQRãDQ V� aizlieguma), 06.08.2002, published in Latvijas 9 VWQHVLV� �2IILFLDO� *D]HWWH�� RQ� �����������
Regulation can be accessed on the web-page of the Latvian Competition Council : www.competition.lv .

16 Regulation Nr. 434 of the Cabinet of Ministers “On the exemption of vertical agreements from the
prohibition laid down in Section 11 Paragraph 1 of the Competition Law” (Ministru Kabineta noteikumi Nr.
434 par YHUWLN OR�vienošanos DWEU YRãDQX�QR�Konkurences likuma 11.panta SLUPDM �GD �QRWHLNW �YLHQRãDQ V
aizlieguma), 27.04.2004, published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ�������������5HJXODWLRQ�FDQ
be accessed on the web-page of the Latvian Competition Council : www.competition.lv .

17 Regulation Nr. 699 of the Cabinet of Ministers “On the procedure for the exemption of agreements falling
under Section 11 Paragraph 1 of the Competition Law” (Ministru Kabineta noteikumi Nr. 699 . UW ED��N G
Konkurences padome DW DXM�Konkurences likuma 11.panta SLUPDM � GD �PLQ W V� YLHQRãDQ V), 16.12.2003,
published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ������������

18 Regulation Nr. 862 of the Cabinet of Ministers “On Procedures for Calculation of Fines for Violations
referred to in Section 11, Paragraph one and Section 13 of the Competition Law” (Ministru Kabineta
noteikumi Nr. 862 . UW ED��N G �QRVDN PV�naudas sods par Konkurences likuma 11.panta SLUPDM �GD �un
���SDQW � PLQ WDMLHP� S UN SXPLHP��� ������������ SXEOLVKHG� LQ� Latvijas 9 VWQHVLV� �2IILFLDO� *D]HWWH�� RQ
22.10.2004. Regulation can be accessed on the web-page of the Latvian Competition Council :
www.competition.lv .

19 Regulation Nr. 22 of the Cabinet of Ministers “On the Procedures for Submission and Examination of
Notification Regarding Market Participant Mergers” (Ministru Kabineta noteikumi Nr. 22 . UW ED�� N G
iesniedzams un L]VNDW PV�]L RMXPV�SDU� tirgus GDO EQLHNX�apvienošanos), 20.01.2003, published in Latvijas
9 VWQHVLV� �2IILFLDO� *D]HWWH�� RQ� ������������ 5HJXODWLRQ� FDQ� EH� DFFHVVHG� RQ� WKH� ZHE�SDJH� RI� WKH� /DWYLDQ
Competition Council : www.competition.lv .
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Another field partially falling within the competence of the Latvian competition authorities is
that of advertising. The main legal act in this respect is the Advertising Law20, which aims to
regulate the creation of advertisements and their circulation, by determining the rights,
obligations and liabilities of the persons involved; to protect the interests of individuals and
general public; and also to promote fair competition (Section 2). Section 8 Subsection 7
Numb. 7 of the Competition Law in conjunction with Section 13 Subsection 1 of the
Advertising Law entrusts the Competition Council to supervise the compliance with the
Advertising Law, as long as the respective activities of undertakings fall within the field of
competence of the Council. In this respect, the area of misleading advertising, which would
inevitably harm the competitors, is of the main relevance for the Competition Council.
However, taking into account that there is no necessity for a very thorough definition of the
relevant market when dealing with this kind of law infringements, the provisions of the
Advertising Law could be of inferior importance for the study at hand.

Generally speaking, the Latvian legislative basis in the competition field does not reveal any
substantial deficiencies. This has been acknowledged also by the European Commission. The
main emphasis, according to the Commission, shall now be directed towards the
implementation of this legislative framework and the strengthening of legal and
administrative capacities of the relevant institutions21.

As far as media sectors are concerned, the Radio and Television Law22, Electronic
Communications Law23, the Law on Press and Other Means of Mass Information24 are the
most important legislative documents regulating the particular areas. However, taking into
account that these legal acts do not contain provisions relating to the protection of competitive
environment in the respective sectors, they will not be elaborated upon in this part of the
work.

2. Relevant institutions

The responsible authority for the competition law matters in Latvia is the Competition
Council. It was originally established by the Ordinance Nr. 18 of the Cabinet of Ministers of

                                                
20 Advertising Law (5HNO PDV� likums), 20.12.1999, published in Latvijas 9 VWQHVLV� �2IILFLDO� *D]HWWH�� RQ

10.01.2000. The Consolidated version of the Law can be accessed on the web-page of the Latvian
Competition Council : www.competition.lv .

21 2002 Regular Report form the Commission on Latvia’s progress towards accession, accessed on the official
web-page of the EU: http://europa.eu.int/comm/enlargement/report2002/lv_en.pdf .

22 Radio and Television Law (Radio un WHOHY ]LMDV� likums), 24.09.1995, published in Latvijas 9 VWQHVLV
(Official Gazette) on 08.09.1995. The Consolidated version of the Law can be accessed on the following
web-page : http://www.ttc.lv/New/lv/tulkojumi/E0034.doc.

23 Regulation Nr. 304 of the Cabinet of Ministers ‚Electronic Communications Law’ (Ministru Kabineta
noteikumi Nr. 304 Elektronisko sakaru likums), 15.04.2004., published in Latvijas 9VWQHVLV� �2IILFLDO
Gazette) on 16.04.2004. This law, in force from 01.05.2004, replaced the earlier Law On
Telecommunications (Likums Par 7HOHNRPXQLN FLM P��from 16.11.2001.

24 Law on Press and Other Means of Mass Information (Par presi un citiem masu LQIRUPFLMDV� O G]HN LHP��
20.12.1990, published in =L RW MV��2IILFLDO�*D]HWWH�XQWLO�������������RQ������������

6.6

6.7

6.8

6.9



8

January 14, 199825, thus implementing the respective requirement of the 1997 Competition
Law. Its present status, organisation and tasks are laid down in Chapter II of the current
Competition Law (Sections 4 to 10). According to Section 4, the Competition Council is a
direct administrative institution established by the Cabinet of Ministers, is subordinated by the
form of supervision to the Ministry of Economics, is financed from the state budget, and acts
in accordance with the Competition Law and other regulatory enactments. The internal
organisation of the Competition Council is laid down in its Statutes, adopted by the Cabinet of
Ministers26.

The Competition Council implements the objectives of the Competition Law. Its duties are
stated in Section 6 of the Competition Law:

- to make sure that the prohibitions with regard to the abuse of a dominant position, unfair
competition and agreements by market participants are effectively complied with;

- to monitor the compliance with the provisions of the Advertising Law;

- to examine the complaints and notices regarding anticompetitive behaviour of market
participants;

- to deal with mergers and concentrations;

- to cooperate with relevant foreign institutions.

Within the merits of its competence, the Competition Council contributes to the drafting of
relevant legislation, and provides an assistance to the public institutions regarding the
competition law related issues. As far as its decisional competences are concerned, the
Council, if necessary, initiates proceedings, establishes fact of infringement, imposes
obligations and penalties, allows or disallows mergers, etc. Decisions of the Competition
Council are binding but may be appealed to the Court of Law (Section 8).

The work of the Competition Council is supported by the Competition Bureau (Section 9).
The Bureau, managed by its director, performs various activities on behalf of the Competition
Council. It is divided into six structural divisions: Legal Division (drafting of regulatory
enactments, representation in courts, etc.), two Analytical Divisions (examination of
applications, investigations, etc.), Information and External Relations Division (cooperation
with third parties), Division of Methodology and Record Keeping (internal matters), Financial
and Administrative Division27. In carrying out its investigation duties, the Bureau can get
assistance from the state police.

                                                
25 Ordinance Nr. 18 of the Cabinet of Ministers of 14.01.1998 “On the establishment of the Competition

Council” (Ministru Kabineta 14.01.1998. U NRMXPV� Nr. 18 “Par Konkurences padomes izveidošanu”),
published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��RQ������������

26 Regulation Nr. 849 of the Cabinet of Ministers “Statutes of the Competition Council” (Ministru Kabineta
noteikumi Nr. 849 "Konkurences padomes nolikums”), 12.10.2004, published in Latvijas 9 VWQHVLV��2IILFLDO
Gazette) on 15.10.2004.

27 More on this, see: Competition Council. Annual Report 2002; accessed on the web-page of the competition
Council : www.competition.lv .
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National courts can be involved in competition law proceedings on various grounds. Firstly,
the district administrative courts are responsible, in accordance with Section 8 of the
Competition Law, for the appeals against the decisions of the Competition Council. Secondly,
the district (town) court is to be called upon when the Bureau decides to carry out certain
investigative operations – search of premises, seize of documents, etc. – as these activities are
subject to the court’s authorisation (Sections 9 and 9.1). Next, the Competition Law can be
applied by the courts of law in the course of civil actions brought before them, or in the claims
for the compensation of losses arisen due to the violation of the provisions of the Competition
Law by market participants (Sections 20 and 21). And finally, national judiciary can be
involved in a dispute with regard to the interpretation of the provisions of the EC
[competition] law, requiring it to stop the proceedings and to refer the necessary questions to
the European Court of Justice under the preliminary ruling procedure provided for in Article
234 EC Treaty.

3. EC competition rules

By the amendments of April 22, 2004 a new chapter was added to the Competition Law –
Chapter VIII : ‘Application of European Community competition law’. It lays down the rules
on how the Competition Council shall deal with the cases of possible violation of EC
competition law and on the imposition of fines in the case of such infringements (Section 28).
Section 29 prescribes how the penalties for the infringement of Article 81 Para. 1 EC Treaty
can be reduced or completely revoked in those cases when market participants notify the
Competition Council about an allegedly unlawful practice. Sections 30 and 31 regulate the
adoption of interim measures in the case of EC competition law infringements, whereas
Sections 32 and 33 contain rules regarding the investigations carried out by the European
Commission in the territory of Latvia. Finally, Section 34 deals with the issue of cooperation
of Latvian competition authorities with the respective authorities in other Member States.
These indicated rules are of a major relevance in the context of the establishment and
functioning of the European Competition Network28.

II The general approach to market definition in Latvian competition law

Neither the Competition Law, nor the Advertising Law do contain an explicit obligation that
the Competition Council has to define the relevant market when dealing with the competition
cases. The only clear reference to the relevant market, as well as to its product and geographic
dimensions, is provided in Section 1 of the Competition Law. This section gives an
explanation of terms used in this Law. Under the Numbers 3, 4 and 5 of Section 1, the
following definitions are given29:

                                                
28 See: Commission Notice on cooperation within the Network of Competition Authorities, OJ C 101,

27.04.2004, p.43.
29 Latvian legislation, the Competition Council and judiciary are using the term ‘NRQNU WDLV�tirgus’ when they

speek about the relevant market. Some [unofficial] translations of Latvian laws translate this term as
‘concrete market’. However, there are no doubts that the Latvian term “NRQNU WDLV�tirgus” refers to the same
legal concept as the term “relevant market” as being applied by the EC institutions. Therefore, for the sake
of consistency and clarity, the term “relevant market” will be used in this study when refering to the above
mentioned Latvian equivalent.

6.13

6.14

6.15



10

Relevant market – a relevant market in goods which is evaluated in conjunction with a relevant
geographic market (Nr. 4)

Relevant product market – a market of a particular good, which also includes all those goods
which may be substituted for this specific good in a relevant geographic market due to the factors
of substitutability on the demand side and the supply side, the characteristics of the goods and the
features of their use (Nr. 5)

Relevant geographic market – a geographic territory, in which the conditions of competition on
the market for the relevant product are sufficiently similar for all participants of this market, and
thus allowing to distinguish this area from other territories (Nr. 3)

Although this Section is titled as “terms used in [the Competition] Law”, one cannot speak
about consistent use of this terminology in the following Sections of the Law. The general
term ‘relevant market’ has at least been used on several occasions30, whereas relevant product
market or relevant geographic market are not mentioned in the following parts of the Law at
all. Therefore Section 1, while covering very useful aspects of the competition law, could
appear misleading due to its title, and should be, in fact, considered as containing specific
concepts to be used when interpreting the provisions of the Competition Law. In practice,
there are a number of decisions in which the particular relevant markets have been defined by
the Competition Council “in accordance with Section 1 Number 4 of the Competition Law”31.
This formulation is to be considered as being imprecise or even erroneous from the point of
view of the legal methodology. Hence, much more to be followed is the approach upheld by
the Competition Council in other decisions where it has defined particular relevant market “in
the meaning of Section 1 Point 4 of the Competition Law”.32

Notwithstanding these methodological imperfections, the above mentioned definitions
provide an obvious indication that both dimensions of the relevant market – product as well as
geographic – are to be taken into account when defining the relevant market for the purposes
of the Competition Law. As it will be seen from the further analysis of the work, this
assumption is confirmed by the decisional practice of the Competition Council and the
Courts.

Before proceeding to the detailed examination of the decisions taken by the Latvian
competition authority and the judiciary, it is worth mentioning another document which,
though officially not published and therefore of non-binding nature, directly relates to the
subject of the relevant market definition. Namely – the Competition Council has issued the
Guidelines for the definition of the relevant market and the assessment of the competition
environment33. Despite the fact that these Guidelines are meant mainly for the internal use of
the Competition Council, they serve as a very good indication as to how the particular servant
is going to act when dealing with the competition case that requires the definition of the
relevant market.

                                                
30 Section 11 Part 1 Number 7; Section 11 Part 2 Number 2; Section 15 Part 2 Number 2; Section 16 Part 3.

31 e.g. Cases 40/2004; 46/2004; 54/2004; 65/2004; 11/2003; 15/2003; 20/2003; 22/2003; 39/2003.

32 e.g. Cases 29/2004; 33/2004; 2/2003; 6/2003; 8/2003; 10/2003; 18/2003; 43/2003.

33 Guidelines for the definition of the relevant market and the assessment of the competition environment
(9DGO QLMDV� NRQNU W  tirgus noteikšanai un konkurences stYRN D� izv UW ãDQDL��� ,QWHUQDO� GRFXPHQW�� QRW
published.
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According to the Guidelines, they aim at providing theoretical and practical hints with regard
to the meaning and application of the terms “relevant market”, “relevant product market”,
“relevant geographic market” to the employees of the Competition Council. They give an
explanation of the basic principles and methods of the market definition, describe different
barriers of the market entrance, analyse the main criteria of the market power assessment, and
finally illustrate these theoretical arguments with numerous examples. The Guidelines
thoroughly explain the two dimensions of the relevant market (product and geographic),
describe the particular role of the consumer preferences, scrutinise such important issues as
the supply side substitutability, the demand side substitutability, the potential competition, the
SSNIP test, and states some basic rules on how to assess the level of competition on the given
market. Finally, the Guidelines give an example of two questionnaires – one for physical
persons, the other one for legal entities – which could be used when surveying the opinions of
the buyers of some particular good. All in all, this relatively voluminous document provides
an impression of a competent and valuable tool for the Council’s employees when defining
the relevant markets (in the following text this document will be referred to as “Guidelines of
the Council” or simply “Guidelines”).

1. Relevant product market

The wording of the definition of the relevant product market disclosed in Number 4 of Section
1 of the Competition Law indicates what aspects are to be taken into account by the
Competition Council when defining the relevant product market, namely – demand side
substitutability, supply side substitutability, the characteristics of the goods (or services), as
well as particular features of their use. What are the decisive criteria in each particular
situation, lays within the discretion of the Competition Council.

a) Demand-Side Substitutability

The decisional practice of the Competition Council shows that the views of the consumers
with regard to the substitutability of a particular good or service are the most important ones.
The significance of the demand-side substitutability factor has also been emphasised by the
Unofficial Guidelines of the Council. According to the Guidelines, the goods are substitutable
from the consumer’s point of view if they are similar enough due to their characteristics,
functional task, usage, quality, price and other factors. The Guidelines give a significant
weight to the test of the small, significant and sufficiently long-lasting increase in the
product’s price by some hypothetical monopolist and the consequent reaction of the
consumers to such activity. All these tools have been used by the Council also in its decisions.

aa. Product characteristics

Characteristics of the product or service have been used in a variety of cases as one of the
main grounds for defining the product market one way or another. In some of its decisions,
the Competition Council simply refers to the characteristics of the product as an important
factor for the market delineation, without providing an analysis of these specific
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characteristics at all34, or not making the analysis particularly extensive35, whereas in other
decisions the reasoning is more accurate and detailed. The Council has identified the
following features as:

- size, weight, wrapping and packaging (with regard to the sweets)36,

- taste and ingredients (with regard to the alcoholic beverages)37,

- size, weight and decorative function (with regard to the wall calendars)38,

- content (with regard to the TV-schedules in newspapers)39,

- time (up-to-date) aspect (with regard to the DVD movies)40,

- precision, up-to-date and convenience in use (with regard to the Internet database
service)41,

- speed and amount of specific (additional) features (with regard to the Internet connection
services)42,

- mobility and tariffs (with regard to the telecommunication services)43,

- quality, functionality, mobility of the service (with regard to the mobile telephony)44,

- specificity of the service (with regard to the services for the preparation of the printed and
electronic messages to be delivered to clients of different undertakings)45

as being such characteristics which can influence the definition of the particular relevant
product market. This is, of course, a non-exhaustive list, and serves simply to give an
overview of the variety of features influencing the product market determination.

The case Telia AB / Sonera Corporation46 can serve as an example of how the product
characteristics are being used by the Council in defining the relevant product market. In this

                                                
34 Cases 10/2000; 53/2001; 52/2001; 51/2001.

35 Cases 26/2000; 23/2000; 14/2000; 35/2001; 29/2001; 65/2004; 60/2004; 39/2003; 22/2003; 20/2003.

36 Case 20/2001.

37 Case 11/2003.

38 Cases 5/2002; 6/2003.

39 Cases 25/2002; 24/2002.

40 Case 54/2004.

41 Case 15/1999.

42 Case 37/2001.

43 Cases 37/2002; 68/2004.

44 Cases 37/2002; 68/2004.

45 Case 18/2004.

46 Case 37/2002.
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case the Council dealt with the merger affecting a number of markets in the sectors of
telecommunication and Internet47. The Council had to decide, amongst other issues, whether
the market for the public mobile telecommunication network services is separate from the
market for the public fixed telecommunication network services. The Competition Council
decided that these are two distinct relevant product markets due to a variety of reasons, and
the differences in the product characteristics played a very important role. Thus, according to
the Council, the different network technologies, different speed and quality of the voice
transmission, functionality aspects, differences in the possible use of additional
telecommunication services (e.g. fax, ISDN connection, Internet dial-up connection), the
mobility of the mobile telecommunication services as compared to the stationary services of
the fixed telephony, as well as others characteristics are good indicators that the two services
are not substitutable and that each of them represents its own relevant product market for the
purposes of the case at hand.

As far as media markets are concerned, the decision in the Finnkino Oy / AS V&K Holding
case48 provides a good illustration of the use of product characteristics in order to define the
relevant product market. In this case, the Competition Council had to deal with the proposed
merger of two undertakings being active on a number of markets relating to the distribution,
showings and selling of movies and movie-recordings in Latvia. In defining the relevant
product market, the Council applied a number of criteria rooting in the specific characteristics
of the particular markets:

- the particular format of the movies requiring specific technical equipment to show them,
i.e. equipment for the movie playing at home as compared to the equipment for the movie
theatres,

- time (up-to-date) aspect of the movies, i.e. the new (prime) movies are not available in the
same format as the older ones,

- particularities of the movies’ showing, i.e. the movies in the movie theatres are being
showed on big screens and with specific sound characteristics.

These differences arising from the particular features of the relevant product/service,
combined with other criteria, let the Council to define five separate product markets49 affected
by the proposed merger and to analyse precisely the possible constraints on the competition.

bb. Intended use

Another factor which plays a decisive role in classifying particular product or service as
belonging to a certain product market is its intended use, and the Competition Council has
regularly applied this criterion in its decisions50. The intended use of the product is very
closely linked to the characteristics of the product, and therefore these both aspects are often
considered and analysed together. When evaluating the intended use of the product, the
Council often considers what are the main and what are the additional functions of the product

                                                
47 More on the markets defined, see: Paras. 6.92 et seq.

48 Case 29/2004.

49 More on the markets defined, see: Paras. 6.73 et seq

50 Cases 50/2002; 8/2003; 61/2004; 68/2004; 60/2004; 21/2002; 46/2004; 54/2004; 16/2000; 37/2002; 6/ 2000.
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or service in question, and whether the additional usage features are significant enough to
separate the general upstream product market into the specific downstream markets.

The decisions in the cases Nr. 5 of February 6, 200251 and Nr. 6 of January 31, 200352 serve as
a good illustration of how the “intended use” factor is applied in praxis. The subject matter of
both cases was the same – distribution of the wall calendars in Latvia. The Council had to
decide whether the market for the distribution of the wall calendars represents a separate
market or constitutes a part of a broader market for the calendars. In its reasoning the Council
mainly relied on the intended use of the wall calendars, its main and additional usage
characteristics. According to the Council, the main function of different types of calendars
(wall calendars, table calendars, pocket calendars, calendars-diaries) is time scheduling and
provision of certain information according to the particular date, week or months, i.e. to serve
as a basis for the scheduling and reference system. However, additionally to this main
function of all calendars, each particular type of calendars also fulfils its own specific tasks
from the consumers’ point of view. Thus, for instance, pocket calendars are small in size,
cheap, and intended for constant carrying around, whereas the purpose of the calendars-
diaries is to allow the consumers to write down particular notes and information, they are
bigger in size, heavier and more expensive. An additional function of the wall calendars is
also to serve as a decorative element, as it is not being carried around and is intended to be
attached on the wall. Having considered these main and additional features of the different
types of calendars, the Council reached the conclusion that each of these calendar types
comprises its own relevant product market.

cc. Price

The price factor has been considered by the Competition Council in the majority of the cases
decided by it. Nevertheless, on most occasions the price element has not played the decisive
role in delineating the particular product markets and has been predominantly used in
conjunction with other product criteria, such as product characteristics and the intended use53.
In many of the Council’s decisions the price factor has only been pointed out as one of the
aspects to substantiate the Council’s reasoning, without, however, providing a particularly
elaborated analysis of this criteria.

Few decisions of the Competition Council illustrate the particular role of the price factor in
establishing the substitutability of different products. Thus, in the case Nr. 39 of August 27,
2003 (Baltkom TV SIA)54 the Council relied purely on the price differences between various
modes of the TV signal transmission (lower prices of the cable TV services as compared to
the prices of the decoders and the satellites) in determining the market for the provision of the
cable-TV services in the Riga city as a separate relevant product market. When dealing with
the issues concerning the introduction of the digital TV in Latvia in the case D�V�'LJLW ODLV
/DWYLMDV�UDGLR�XQ�WHOHY ]LMDV�FHQWUV���.HPSPD\HU�0HGLD�/WG55, the Competition Council argued
that the price differences between the individual receivers of the digital TV signal and the
digital TV sets are considerable for the Latvian circumstances, and therefore digital receivers

                                                
51 Case 5/2002.

52 Case 6/2003.

53 See: Paras. 6.22 et seq. and 6.26 et seq.

54 Case 39/2003.

55 Case 45/2004.
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constitute a separate product market. Yet on another occasion56, the Council applied the price
factor as an additional argument to upheld its position that the market for the permanent high-
speed broadband Internet access via the existing telecommunication cables is a separate
market from the market for the wireless high-speed broadband Internet connection via radio
signal networks or cable-TV networks (according to the Council, the wireless Internet access
is “economically non-viable” for the majority of the possible clients/consumers). In the
merger case Telia AB / Sonera Corporation57, the Council referred, among other factors, to the
differences in subscription fees and tariffs before taking a decision that the market for the
public fixed telecommunication network services is a separate market from the market for the
public mobile telecommunication network services.

dd. SSNIP test; Views of market participants

The label “SSNIP test” (or hypothetical monopolist test) refers to the particular analysis
carried out by the competition authorities, whereby they assess the possible effect of a small
but significant non-transitory increase in price of a particular product on the market. This test
is supposed to show whether a firm would profit from a small but permanent increase of the
price for its products, or whether the switch of demand to other products is going to be so
substantial that the increase in price will cause losses to the firm concerned.58

The importance attached to this test is recognised also by the Competition Council. The
Guidelines of the Council contain the following passage:

The defining of the relevant market can be described as a structured process whereby a particular
product or group of products and a geographic territory are to be determined, in which the products
are being sold on such conditions that a hypothetical market participant, who is the only seller of
the respective product on this market, can permanently or for a sufficiently long time period
increase the price of the product by a small but significant margin in such a way that this increase
is profitable for him. The relevant market is the smallest set of products and territory which
correspond to these criteria.

It is obvious from the wording of the preceding paragraph that the Guidelines very closely
follow the pattern established on the EC level59. However, in practice the Competition Council
has applied the SSNIP test only on a very few occasions. Regarding the definition of the
relevant product market, the SSNIP test has been used, for instance, in two cases dealing with
the different markets for calendars – cases Nr. 5 of February 6, 200260 and Nr. 6 of January
31, 200361. The Council here decided that the market for the wall calendars constitutes
separate product market due to various reasons, and among others – the consumers (i.e. the
buyers of the wall calendars) would not switch to other types of calendars (pocket calendars,
calendars-diaries, etc.) if the price of the wall calendars were increased in price in the range 5
to 10 %.

                                                
56 Case 37/2001.

57 Case 37/2002.

58 For more on this, see R. Capito, in: EMR, Media Market Definitions – Comparative Legal Analysis, 2003,
Chapter 1 EC (The study can be downloaded from 
http://europa.eu.int/comm/competition/publications/studies/media/chapter_1_ec.pdf), Paras. 1.11 et seq.

59 For more on this, see R. Capito, op. cit. (supra note 58), Paras. 1.11 et seq.

60 Case 5/2002.

61 Case 6/2003.
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In other case – case Nr. 21 of May 2, 200262 – the Council questioned the market participants
– different TV- and radio broadcasters about their opinions of what would be the market
reaction if the particular broadcaster was to increase the price for the advertising space for 5-
10 %. Having considered the replies of the broadcasters, the Council reached the conclusion
that selling of advertising space in the TV can not be substituted with the selling of
advertising space in the radio, and therefore the market for the selling of advertising space in
TV constitutes a separate relevant product market. Yet on another occasion the Council
applied the SSNIP test in the merger case SIA Latvija Statoil / SIA Shell Latvia, SIA63, where
the test, however, was used for the purposes of determination of the relevant geographic
market affected by the merger.

b) Supply-Side Substitutability and Potential Competition

The Competition Council in its decisional practice has predominantly analysed the aspects of
the demand-side substitutability with regard to particular goods when defining the relevant
product market in competition cases. However, also the supply-side substitutability test has
been employed by the Council on a number of occasions. In most cases, nevertheless, the
Council does not provide extensive reasoning on the supply-side substitutability of the
product, and simply mentions this criterion as an argument to substantiate its position64.

Some more extensive reasoning can be found, for instance, in the decisions Nr. 28 of July 4,
200165 and Nr. 50 of December 9, 200266. In the first of these cases, the Council applied the
supply-side substitutability test when deciding that potato chips form a separate market from
the market for other salty snacks, to the great extent due to impossibility to use (or swiftly
adjust) the machinery of chip production for the production of other snacks. In the second
case, the Council stated that gasoline and diesel fuel, although not substitutable from the
consumers’ perspective, are substitutable from the point of view of the suppliers of the two
types of fuel (both are usually sold in a same petrol station, both use the same or very similar
selling infrastructure, both have a similar marketing strategy and have similar retail
organisation).

In the media sector, the merger case Finnkino Oy / AS V & K Holding67 can provide some
overview of the reasoning related to the supply-side substitutability test. In this case, the
Council delineated five different relevant product markets in the movie sector. It separated the
markets for the distribution of the movie-recordings in the VHS/DVD formats from the
markets related to the movies showings in the movie theatres. One of the arguments
substantiating its position was that switching from the one business type to the other one
would be a very complicated process requiring considerable investments, and de facto this
would mean starting up a completely new enterprise. Hence the respective markets were to be
considered as being distinct.

                                                
62 Case 21/2002.

63 Case 50/2002.

64 Cases 6/1998; 23/2000; 26/2000; 60/2004; 40/2004; 46/2004.

65 Case 28/2001.

66 Case 50/2002.

67 Case 29/2004.
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The case described above, however, could also be considered in the framework of the
application of another concept – potential competition. The criterion of potential competition
is very closely linked to the supply-side substitutability test. It should be noted that although
both concepts address the competitive restraints posed by the new suppliers entering the
market, the European Commission tends to separate them from each other. There is no clear-
cut distinction between the two notions, and it is suggested that the decisive factor lies in the
nature of the costs involved in switching production from one output to another and the time
required for doing so: if significant resources, risks and time are required, then the switch is to
be considered in the light of potential competition. The practical consequence of this
distinction, according to the Commission, is that the “potential competition” test is to be used
on a later stage of the case examination, i.e. when the competitiveness of the market and
position of the particular undertakings on it are assessed.68 In the described Finnkino Oy / AS
V & K Holding decision, the Council clearly considered the “switch” aspect in the context of
the definition of the relevant product market, although not explicitly identifying this analysis
being the supply-side substitutability test. From the other side, if the costs-factor, as described
by the Commission, is applied, the question of switching from the distribution of the movie-
recordings to the movies showings in the movie theatres should be considered in the context
of potential competition.

As examples of a more straight forward “potential competition” cases are the two following
decisions. In the case Nr. 15 of April 7, 199969, the Council defined the relevant product
market as the market for the distribution services of Latvian legislative acts in electronic
format through the local network. The Council first used the demand-side substitutability
arguments to describe the service in question, and then went on to mention the existing
barriers which preclude new companies from entering this market (access to the necessary
information, high costs of the system’s creation). Because of these barriers no potential
competition could be expected and therefore the respective undertaking was found to be in a
dominant position on the market concerned. In the second case, the case Nr. 18 of March 3,
200470, the Council identified the relevant market for the services for the preparation of the
printed and electronic messages to be delivered to private individuals (clients) (i.e. for
instance, services for the handling, print-out, placing into envelops, and sending off of the
bills, account extracts, credit card reports, etc. on behalf of different credit institutions,
providers of public and social services, etc.). Taking into account that the two merging
undertakings were competitors on the market in question, the Council had to assess the market
conditions if the merger was given a “green light”. In doing that the Council referred to the
opinion of a number of undertakings, which claimed that they have no intention to enter the
market in question mainly due to the considerable investments needed to acquire the
necessary technology.

c) Other criteria

Apart from the demand-side substitutability test and the supply-side substitutability test, the
Competition Council has also relied on some other aspects in defining the relevant product
markets. The following are examples of such factors which have been used by the Council in

                                                
68 More on this, see R. Capito, op. cit. (supra note 58), Paras. 1.34 et seq.

69 Case 15/1999.

70 Case 18/2004.
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its decisional practice.

In a number of decisions the Council has referred either to the provisions of Latvian
legislation or to certain administrative stipulations (e.g. terms of licenses)71 in order to
substantiate its argumentation with regard to the definition of particular product market. Thus,
the relevant license allowing to perform the business in question and governmental regulation
were relied upon in defining the market for the use of platforms and parking slots for the bus
lines in the territory of Riga.72 In defining the relevant product market for the wood
procurement in Latvia, the Council referred to the legislative provisions regulating this
particular field73. Normative regulation and licensing of production, import and realisation of
vodka in Latvia were referred to when defining the relevant market of the product in
question.74 As far as media markets are concerned, the market for the publishing of
newspapers containing paid-for and free-of-charge advertisements was defined by the Council
as the relevant product market based on the content of the registration certificate issued to the
undertaking.75

An additional indicator used by the Competition Council when defining the relevant product
market is the practice of the European Commission and the Community courts. The
Competition Council has made references in its decisions to the decisions of the European
Commission, to the decisions of the ECJ, as well as to the normative documents of the
Community. Thus, in two cases dealing with the markets for advertising in different types of
media, the Council has referred to the judgement of the Court of First Instance76 where a
general definition of the relevant product market, as opposed to the overall product market,
has been given77. The Council has made more substantiate references to the decisions of the
Commission when dealing with the same issues which were at stake in the cases before the
Commission. In the merger case Telia AB / Sonera Corporation78 the Council referred to the
decision of the Commission in the case where the merger of the very same parties was at
stake79 as well as to the Telia / Telenor80 decision,  before deciding that fixed and mobile
public telecommunication network services represent separate relevant product markets. In
two other cases also dealing with the distinction between the public fixed telephone network
services and the public mobile telephone network services – cases Nr. 61 of September 15,
2004 and Nr. 68 of October 13, 2004 – the Council referred not only to the decision of the

                                                
71 This part of the study refers to the licenses issued to undertakings only in the context of the relevant market

definition from the point of view of the competition law. In most cases the term “license” refers to the
administrative permission allowing to perform a certain type of economic activity within the prescribed
territory. More on the regulatory aspects in the media sector, see Part D of this Chapter.

72 Case 29/1999.

73 Case 8/2003.

74 Case 11/2003.

75 Case 16/2000.

76 Case T-86/95, Campagnie generale maritime and Others v. Commission, 28 February 2002, [2002] ECR II-
01011.

77 Cases 40/2004; 46/2004.

78 Case 37/2002.

79 Commission Decision, Case COMP/M.2803, 10 July 2002, Telia/Sonera.

80 Commission Decision, Case COMP/M.1439, 13 October 1999, Telia/Telenor.
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Commission in the Telia / Telenor merger case81, but also thoroughly presented the provisions
of the relevant Commission Recommendation82 dealing with the subject matter of the cases at
hand. Further more, in the 7KH�'DQLVK�%UHZHU\�*URXS��%U\JJHULJUXSSHQ�$�6����&LGR�3 UWLNDV
grupa83 merger decision the Council cited three decisions of the Commission84 according to
which the market for the carbonated non-alcoholic soft drinks can be further subdivided into
different segments, before, however, deciding that such segmentation, due to some particular
reasons, does not take place on the Latvian market. All in all, these examples85 show that
particularly in its recent practice the Competition Council tries to explicitly emphasise the
coherence of its reasoning with the approach upheld on the European level.

2. Relevant geographic market

As already mentioned above, the Competition Law defines the relevant geographic market as
a territory with sufficiently similar conditions of competition for the relevant product or
service and which is thus distinguishable from other territories. Although the Council puts the
prime emphasis on the product dimension in defining the relevant markets, also the reasoning
with regard to the geographic dimension is quite extensive and presents various criteria
which, according to the Competition Council, have an influence on the geographic boundaries
of the relevant market.

At the beginning it should nevertheless be mentioned that in a number of its decisions the
Council does not provide any detailed analysis with regard to the definition of the relevant
geographic market, and limits its reasoning by simply stating that the particular geographic
market has been determined the way it is due to the same conditions of competition in the
territory in question in the meaning of Section 1 Number 3 of the Competition Law86. Taking
into account that by these unreasoned statements the Council in very similar cases has defined
the geographic markets comprising not only the whole territory of Latvia, but also smaller
parts of it (e.g. territory of the city Riga, or even distinct parts of Riga), such a straight-
forward approach does not seem to be very convincing. Therefore, those decisions where the
Council has provided arguments for its position are of much bigger value.

a) Specific market conditions

Most of the parameters applied by the Competition Council in defining the relevant
geographic market could be categorised as the ones dealing with the specific conditions of the

                                                
81 Commission Decision, Case COMP/M.1439, 13 October 1999, Telia/Telenor.

82 Commission Recommendation 2003/311/EC of February 11, 2003 “On Relevant Product and Service
Markets within the electronic communications sector susceptible to ex ante regulation in accordance with
Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory framework
for electronic communication networks and services”, OJ L 114, 8.5.2003.

83 Case 65/2004.

84 Commission Decision, Comp/M.2504, 29 October 2001, Cadbury Schweppes/Pernod Ricard; Commission
Decision, COMP/M.2276, 27 September 2001, The Coca-Cola Company/Nestle/JV; Commission Decision,
IV/M.794, 22 January 1997, Coca-Cola/Amalgamated Beverages GB.

85 Another case, though not dealing with the definition of the relevant market, is the merger case a/s “Rigas
piena kombinats” / Valo Ltd. (case 49/2002), where the Council substantiated its position with regard to the
non-existence of the full-function entity by referring to the provisions of the Commission Notice on the
concept of full-function joint ventures (OJ C 66, 02.03.1998).

86 Cases 26/2000; 23/2000; 14/2000; 10/2000; 46/2001; 35/2001; 5/2001; 60/2004; 15/2003.
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market in question. The following are the examples of criteria used by the Council when
analysing whether a particular area can be separated as the relevant geographic market due to
similar conditions of competitions with regard to the relevant product or service:

- main locations of the business activities87,

- concentration of the business activities in particular territorial areas,88

- location of consumers and subscribers89,

- transportation costs90,

- degree of competition, including the cross-border competition91,

- ability of an undertaking potentially to extend its business to other geographic areas92,

- structure of the demand and supply of the product93,

- extent of the trade deals with foreign companies94,

- share of imported products95,

- stability (“maturity”) of the market.96

The decisions of the Council in the following two cases dealing with the markets for the
provision of the cable-TV services can provide an insight of how some of the above
mentioned criteria have been applied in the media sector cases. In the case Nr. 20 of May 28,
200397, the Council determined the territories in which the two undertakings in dispute were
active: one undertaking was present in 13 separate territories of the city of Riga, and
therefore, in the Council’s opinion, it could be considered that the undertaking in question is
active in almost the whole territory of the Latvian capital; as far as second undertaking was
concerned, the Council stated that although according to the license issued to this company
the territory of its business covers only certain parts of Riga, the very license contains
provisions allowing the company to expand its activities into other areas subject to a
respective administrative permission. Therefore, the Council decided (having looked upon

                                                
87 Cases 1/1999; 28/2001; 20/2001; 16/2000; 53/2004; 54/2004; 50/2002; 10/2003; 8/2003.

88 Case 50/2002.

89 Cases 9/2000; 29/2001.

90 Case 8/2003.

91 Cases 1/1999; 29/1999; 45/2004.

92 Case 53/2004.

93 Case 65/2004.

94 Case 6/1998.

95 Case 18/2003.

96 Case 50/2002.

97 Case 20/2003. See also similar cases 22/2003; 39/2003.
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some other criteria as well) that the relevant geographic market of the case represents the
whole city of Riga.

In the case Nr. 53 of August 4, 200498, the Council looked upon the areas in which the
undertaking in question – Baltkom TV SIA – was active, and found the relevant geographic
market to comprise the whole city of Riga due to the following two reasons: firstly, the
territories in which Baltkom was active covered most of the Riga territory, and secondly,
taking into account the substantial financial resources at the disposal of Baltkom (the so called
“deep pocket” phenomenon99) it would not constitute any problems for this company to
extend its business also into those parts of the city where it was not active yet. The Council,
however, proceeded its reasoning by stating that it could also be possible to define the
relevant geographic market more narrowly as far as two parts of Riga city are concerned –
Teika and Jugla. The Council substantiated this view by arguing that contrary to all other
parts of Riga where Baltkom possesses a dominant position in the market for the provision of
the cable-TV services, its market share in the two mentioned territories lies substantially
under the 40 % margin. The Council, however, did not strictly define these narrower
geographic markets as it was not necessary for the solution of the case at hand.

b) Market entrance barriers, legislative and administrative requirements

Other aspects that can influence the borders of the relevant geographic markets are those
relating to the barriers to enter the particular market in the territory in question. Thus, in the
case Nr. 21 of May 2, 2002100, the Council stated, without however providing any further
reasoning, that because of the existing linguistic, cultural and administrative (regulatory)
barriers in the market for the selling of advertising space in TV programmes the relevant
geographic market is to be determined as the territory of Latvia. Stipulations of the relevant
legislation have been referred to as a factor to be taken into account when defining the
relevant geographic market also in a number of other decisions of the Competition Council101,
then again – in most of the cases without any detailed analysis of this aspect. More of a
reasoning can be found in cases where the Council refers to particular administrative
requirements which shall be observed by an undertaking when conducting particular business
in the relevant geographic territory (in most cases this concerns the necessity to obtain a
license (registration) in order to perform certain regulated activity).102

In the merger case Finnkino Oy / AS V&K Holding103 the Council relied solely on the content
of the licenses issued to the two merging undertakings when defining the relevant geographic
market in this movie-sector case. According to the Council, the relevant geographic market in
this case comprises the whole territory of Latvia because both the licenses for the distribution

                                                
98 Case 53/2004.

99 The “deep pocket” phenomenon has been referred to by the Competition Council also in the case 16/2004,
however at the stage of evaluating the effects of the dominance on the market and not at the earlier stage of
the definition of the relevant market.

100 Case 21/2002.

101 Cases 29/1999; 28/2001; 20/2001; 5/2002; 6/2003; 20/2003; 22/2003.

102 Cases 65/2004; 20/2003; 22/2003; 39/2003; 29/2004.

103 Case 29/2004.
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and exhibition of the movies to be shown in the movie theatres as well as the licenses for the
distribution of the movie recordings in the VHS/DVD formats were granted for the whole
territory of the country.

c) Views of consumers and market participants

Yet another category of arguments employed by the Competition Council when defining the
relevant geographic market relates to the stance of consumers and market participants. The
Council refers in a number of cases to the views of the companies acting on the particular
relevant product market about the geographic boundaries of the market, without, however,
using these views as a sole argument in its decision104. Similarly, the consumer preferences for
the domestic products can serve as an argument for the Council to limit the relevant
geographic market to the territory of Latvia, notwithstanding the fact that there are no
significant barriers for undertakings from other countries to enter the market105. The Council
has also used the SSNIP test for the purposes of establishing the relevant geographic market
by analysing whether the consumers of particular good would move to other areas to acquire
this good if its price in the particular territory was increased for a longer period of time by 5-
10 %.106

3. Concluding remarks on the definition of the relevant markets

Generally the Competition Council provides a convincing reasoning with regard to the
definition of the relevant product and the relevant geographic markets in most of its adopted
decisions. Even if some earlier decisions reveal some shortcomings or inconsistencies (e.g. in
a number of earlier decisions the Council has defined the geographic dimension of the
relevant market before defining the relevant product market, which constitutes a systemic
mistake), then especially the later reasoning is of a rather high quality. The references to the
decisions of the European Commission, judgments of the ECJ or some normative documents
of the Community show that it is of a big importance for the Council to align its decisional
practice with that of the Community institutions.

One issue with regard to the reasoning of the Council in defining the relevant markets is still
to be mentioned at this stage. There is a substantial group of cases in which the particular
markets have been delineated by the Competition Council, without, however, providing any
reasoned justification for the position taken. These cases can be divided into the following
three groups:

- firstly, the decisions in the cases concerning allegedly unfair competition (in the meaning
of Section 18 of the current Competition Law). In most of theses cases the Council has
limited its analysis to simply stating that the undertakings involved in the case “are active
on the market for […]”107, “are providing [particular] services and therefore are
competitors on the market for […]”108, “are competitors in the meaning of Section 1
Subsection 7 of the Competition Law on the market for [...], as [they] are active on this

                                                
104 Cases 39/2003; 20/2003; 22/2003.

105 Case 6/1998.

106 Case 50/2002.

107 Cases 24/1999; 18/2002; 4/2004.

108 Case 4/2003.
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market”109, “are competitors in the meaning of Section 1 Subsection 7 of the Competition
Law, and compete on the market for […]”110, or has declared that “the relevant product
market in [the] case is to be regarded the market for […], in which the [particular]
undertakings are competing; the geographic market is […]”111;

- secondly, in some cases concerning the possible violations of the Advertising Law, the
Competition Council has stated that the particular undertakings “are competitors on the
relevant market in the meaning of [Section.1 Subsection 4] of the Competition Law – the
market for […], and thus […] are competitors”112, “are competitors on the market for […]
and therefore are competitors in the meaning of Section 1 Subsection 7 of the Competition
Law”113, or “are competitors in the meaning of Section 1 Subsection 7 of the Competition
Law, competing on the market for [...]”114;

- and finally, the cases concerning the possible abuse of the dominant position, where the
Council has argued that “the undertaking is in a dominant position on the market for […],
as it has no competitors”115, “the relevant market in the meaning of Section 1 Subsection 4
of the Competition Law, on which the undertaking is active, is the market for […]”116, or
“the relevant product market in this case is the market for […], on which the undertakings
in question as well as other undertakings are competing; this market can be further
subdivided into separate smaller markets. The relevant geographic market is […]”117.

In the cases dealing with the possible violations of the advertising law or in the cases
concerning unfair competition the reasons for such a minimalist approach towards the
definition of the relevant markets is evident. In these two categories, the decisive element is
the prohibited action per se (e.g. the provision of misleading information, false comparison, or
use of intangible property belonging to other company), and the effect of this action on the
competitors and the competition represents merely the consequences of the prohibited
activity. Therefore even the broadest possible market definition would suffice for the
achievement of the main objective of the restrictive legislative provisions of the Competition
Law and the Advertising Law – the termination of the prohibited activity.

As far as cases relating to the possible abuse of the dominant position are concerned, a more
substantial reasoning regarding the relevant market definition would be necessary. However,
in the cases mentioned above, the activities of the undertakings concerned were either very
specific (designing, building and reconstruction of roads) or the market conditions so obvious
(many undertakings being active in a particular sector; the ex-monopolist being the dominant

                                                
109 Case 12/2004.

110 Case 66/2004.

111 Case 14/2003.

112 Case 8/2000.

113 Case 2/2004.

114 Case 7/2004.

115 Case 36/1998.

116 Cases 2/2003; 43/2003; 19/2002.

117 Case 45/2002. See also case 43/2002, case regarding possible prohibited agreements, and where the Council
makes exactly the same reasoning.
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player on the market) that the reasoning with regard to the fact of dominance was not
required. This assumption is also backed by other decisions of the Council where the
dominance of particular undertakings was not so straight forward and hence a more detailed
analysis of the market has been undertaken.

The next part of this chapter, which deals with the relevant markets defined by the
Competition Council in the media sector cases, explicitly indicates those media sector cases
falling into one of the above mentioned categories. Taking into account that the markets in
these cases have been delineated by the Competition Council quite broadly due to the above
mentioned considerations, the more narrow definition could be conceivable under different
circumstances.

B. Repertoire of relevant product and geographic market in the media
sector in Latvia

This part of the study provides an overview of the relevant markets in the media sector as
defined by the Competition Council118. Although the number of such decisions is not very
large, and also the reasoning with regard to some of the markets defined is not very extensive,
it nevertheless gives a good overview of particular sectors and also allows to make some
general comparative evaluation, which will be done in the Part C of this work. The sectors
described in this part are publishing, broadcasting (TV and radio), films, and the Internet.
There were, unfortunately, no cases available dealing with the issues of the music field. Both
the relevant product markets and the relevant geographic markets are presented in each of the
sub-sections of the following analysis.

I. Publishing

1. Newspapers, journals and TV-schedules

There are three decisions of the Competition Council available where the markets relating to
newspaper publishing were at stake. Thus, in the case Nr. 9 of June 14, 2000119, the Council
defined the relevant market for the publishing of regional newspapers in Latvian language.
As this case dealt with the possible practice of an unfair competition, the reasoning with
regard to this market definition was not very detailed120. The Council simply stated that the
type of the business activity of the two undertakings involved into the dispute is publishing of
regional newspapers. A very similar argumentation was applied by the Council in the case Nr.
29 of June 4, 2001121, were the relevant product market was defined as the market for the

                                                
118 The relevant market definitions as disclosed in this Part represent a possibly closest and precise translation

of the wording used by the Competition Council. Therefore some of the market definitions as applied by the
Council could slightly diverge from the wording used by the Commission in its decisions. A substantive
comparative analysis of the market definitions is presented in the next part of this Chapter (Part C).

119 Case 9/2000.

120 On the limited reasoning see: Paras. 6.50 et seq.

121 Case 29/2001.
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publishing of Latgalian122 newspapers in Latvian language. The Council, however, not only
relied on the type of the business of the two companies (i.e. publishing) but also said that the
newspapers in question were not substitutable by other means of the mass media. As one can
see, both cases clearly emphasised the regional character of the respective product markets.
This approach was also upheld by the Council in the case Nr. 32 of August 20, 2003123.
Although the Council did not give an explicit definition of the relevant product market on
which the undertakings involved into the dispute were active, it nevertheless found it
necessary to emphasise the difference between the regional newspapers and the country-wide
newspapers. The main reason for this distinction lies, in the Council’s view, in the particular
groups of consumers targeted by each of them: in the first case those are the inhabitants of the
particular region, whereas in the second case the newspapers address the readers in the whole
Latvia.

In the case Nr. 4 of February 6, 2002124, the Council dealt with another case of unfair
competition. The dispute arose between publishers of two separate journals. The two journals
addressed specifically the questions of the energy field. The Council, without providing any
detailed analysis125, stated that both undertakings are operating on the same relevant product
market – market for the publishing of technical press. According to the Council, this market
could be further subdivided into separate downstream markets, one of which is the market for
the publishing of technical press in the energy field.

On a few occasions, the Council had to decide cases dealing with the publishing of the TV-
schedules in specific newspapers and journals. In the case Nr. 8 of June 12, 2000126 the
Council stated that the relevant market in the case is the market for the publishing of TV-
schedule newspapers in Russian language without any further analysis127. The two other
decisions provide more of an insight into the reasoning of the Council. The two cases are
almost identical, as both dealt with the publishing of the TV-schedules in one particular
magazine. In the first case, the case Nr. 24 of May 22, 2002128, the subject matter was
publishing of the TV-schedules of the private TV station LNT, whereas in the second case,
the case Nr. 25 of May 22, 2002129, the TV-schedules of the two state-owned TV stations –
LTV-1 and LTV-2 – were at stake. The Council delineated the relevant markets in these two
cases as being the market for the distribution of the TV-schedules for the television channel
LNT, and the market for the distribution of the TV-schedules for the television channels LTV-1
or LTV-2, respectively. The Council substantiated its decision by arguing that the schedules of
different TV stations are not mutually substitutable, which is due to various reasons: the
publishers can acquire the publishing rights of TV-schedules of different TV stations as
separate products; the publishers publish various TV-schedules together rather than only one

                                                
122 Latgale is one of the four main parts of Latvia.

123 Case 32/2003.

124 Case 4/2002.

125 On the limited reasoning see: Paras. 6.50 et seq.

126 Case 8/2000.

127 The case dealt with the possible violation of the Advertising Law. See Paras. 6.50 et seq.

128 Case 24/2002.

129 Case 25/2002.
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of them; the TV-schedules of different channels are not substitutable from the consumers’
point of view.

In the last two cases, the Competition Council did not address the issue of the geographic
dimension of the product markets defined. However, in other cases the Council has clearly
distinguished the markets covering the whole territory of Latvia and markets of a more
regional nature. Thus, in the cases concerning the publishing of newspapers, the Council
identified the relevant geographic markets as the city and the region of Tukums130 or the
region of Latgale131, basing its argumentation on the location of the consumers (readers) and
the subscribers of the particular newspapers. In other cases132, the geographic scope of the
relevant market comprised the whole territory of Latvia.

2. Market for the advertisements in newspapers

Another group of decisions in the publishing sector covers cases concerning the specific
markets for the publishing of advertisements in the newspapers. The Council dealt with these
markets on three occasions. In two cases the newspapers concerned were devoted purely to
the publishing of advertisements, although one being distributed free-of-charge whereas
another one could be acquired against remuneration. In the third case the advertisements were
published in newspapers whose prime function was publication of TV-schedules.

In this latter case – the case Nr. 6 of May 17, 2000133 – the Council decided the dispute about
possible violation of the Advertising Law whereby publisher of one newspaper accused the
publisher of the other one in misleading the consumers with regard to the number of
subscribers to the newspaper of the former. In deciding the case, the Council defined the
relevant market on which the two undertakings were active. The Council stated that although
both companies publish the newspapers which aim at providing the readers with the TV-
schedules, a substantial part of these newspapers was devoted to the publishing of
advertisements. Besides, the income from the publishing of advertisements in the two
newspapers represented a very significant part of the companies’ income (~ 36 %). Based on
these few considerations134, the Council delineated the market on which both undertakings
were active as being the market for the publishing of advertisements in newspapers.

Even less of a reasoning is to be found in the Council’s decision in the case Nr. 18 of April
17, 2002135, where the market for the publishing of advertisement newspapers was stated as
the market on which one of the two undertakings involved into the dispute was active136. In

                                                
130 Case 9/2000.

131 Case 29/2001.

132 Cases 8/2000 and 4/2002.

133 Case 6/2000.

134 On the limited reasoning see: Paras. 6.50 et seq.

135 Case 18/2002.

136 The case dealt with the possible case of an unfair competition. Before starting the analysis of the possible
infringement, the Council had to establish first whether the two undertakings involved in the dispute are
competitors. It broadly stated that the markets, in which the two undertakings were active, were different
and therefore no infringement of the relevant provisions of the Competition Law is present. On the limited
reasoning see: Paras. 6.50 et seq.
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the third case – the case Nr. 16 of October 18, 2000137, the Council had to decide whether the
activities of one undertaking were to be qualified as a practice of an unfair competition in
relation to another undertaking. In doing so, the Council defined the relevant product market
on which the “accused” undertaking was active – the market for the publishing of newspapers
which contain paid-for and free-of-charge advertisements. The Council based its decision
purely on the fact138 that the registration license issued to the undertaking stated that the
content and the task of the newspaper in question are advertising services. Later in the case
the Council mentioned that although the newspaper in question is being distributed free of
charge, it nevertheless competes with all other newspapers for the clients willing to buy the
advertising space.

The latter decision is the only one out of the three where the Council has defined the
geographic scope of the relevant market – the territory of Latvia. The Council based its
conclusion on the fact that the advertisements to be published are being taken on the territory
of the whole country.

3. Books and other printed materials

In the case Nr. 24 of August 11, 1999139, the Council had to deal with the dispute between two
publishers of books concerning the possible activities constituting a case of an unfair
competition. Without providing any reasoning140, the Council defined the relevant market on
which the both undertakings were active – the market for the publishing of books in Latvian
language.

The subject matter of the two following cases was the distribution of the wall calendars in
Latvia. Both cases – the case Nr. 5 of February 6, 2002141 and the case Nr. 6 of January 31,
2003142 – dealt with exactly the same problem and therefore the reasoning with regard to the
definition of the relevant market was identical in both of them. The Council used a number of
criteria – the intended use, main characteristics (functionality, price, size, weight, decorative
function), the SSNIP test, substitutability considerations – before defining the relevant
product market as the market for the distribution of the wall calendars. As a part of its
reasoning, the Council distinguished the wall calendars from other types of calendars.
According to the Council, the market of calendars could be divided into the following sub-
markets: market for the wall calendars; market for the pocket calendars; market for the
calendars-diaries. The Council, however, did not make an explicit definition in this regard, as
it was not necessary for the purposes of the case at hand.

As far as the relevant geographic markets are concerned, in all three above mentioned cases it
was defined as being the territory of Latvia. No explicit reasoning was given, apart from the
argument in the “calendar cases” where the Council referred to the same legislative
framework applicable to the sector in question.

                                                
137 Case 16/2000.

138 On the limited reasoning see: Paras. 6.50 et seq.

139 Case 24/1999.

140 On the limited reasoning see: Paras. 6.50 et seq.

141 Case 5/2002.

142 Case 6/2003. This decision of the Council was upheld by the Judgement Nr. C30-641/75 of April 22, 2004
of the Vidzemes District Court of Riga.
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4. Press delivery and subscription

The Competition Council in various cases has outlined the market for press delivery services.
In the cases Nr. 19 of April 17, 2002143,  Nr. 2 of January 16, 2003,144 Nr. 10 of February 26,
2003145 and Nr. 43 of September 26, 2003146 the Council had to deal with the cases concerning
the possible abuse of the dominant position by the dominant post undertaking (ex-monopolist)
Latvijas Pasts. Without providing any argumentation147, the Council stated that the relevant
product markets in the meaning of Section 1 Subsection 4 of the Competition Law in these
cases are: the market for the services of press delivery and subscription148; the market for the
press delivery services only149; and the market for the delivery services of the regional press.150

As far as the geographic dimension of the mentioned markets is concerned, the Council
defined it in all four cases as the territory of Latvia. The argumentation for such approach was
given only in the case Nr. 10 of February 26, 2003: a factual presence and activity of the
undertaking in question in the whole territory of Latvia.

II. Film sector

There are two important decisions of the Competition Council in which a number of markets
relating to the media sector were determined. Of a greater importance is the decision in the
merger case Finnkino Oy / AS V&K Holding151, where the Council had to deal with different
aspects of movie showings, distribution, sale and rental. The Council defined the relevant
product markets affected by the merger as being the following:

- market for the distribution of the movies to be shown in the movie theatres;

- market for the exhibition of the movies to be shown in the movie theatres;

- market for the wholesale distribution of the movie-recordings in the VHS/DVD formats;

- market for the retail sale of the movie-recordings in the VHS/DVD formats;

- market for the rental of the movie-recordings in the VHS/DVD formats.

The Council based its decision on a number of factors:

                                                
143 Case 19/2002.

144 Case 2/2003.

145 Case 10/2003.

146 Case 43/2003.

147 On the limited reasoning see: Paras. 6.50 et seq.

148 Cases 19/2002; 2/2003.

149 Case 10/2003.

150 Case 43/2003.

151 Case 29/2004.
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- the movies to be shown in movie theatres can be exhibited only by using an appropriate
professional equipment, whereas recordings in the format of VHS/DVD can be watched at
home, using VHS/DVD players;

- movie theatres offer the possibility to watch prime (new) movies, whereas (legal) movie-
recordings in the VHS/DVD format can be watched only when these movies are no longer
shown in the movie theatres;

- the features of the movie showings in the movie theatres cannot be compared to the ones
of watching VHS/DVD at home (size of the screen, sounding, etc.);

- it would require substantial resources for an undertaking to switch its business activity
from the distribution of the movie-recordings in the VHS/DVD formats to the business
activity related to the movie showings in the movie theatres;

- wholesale and retail [of the movies-recordings] are two different levels of activity with
different suppliers and buyers on each of them.

Markets for the rental and sale of the movie-recordings were at stake also in the case Nr. 54 of
August 4, 2004152. The Council had to deal with the complaint regarding the possible abuse of
the dominant position by an undertaking which had an exclusive rights for the distribution of
the movies of particular film production companies. In analysing the case, the Council stated
that it is possible to define several relevant product markets. First, it stated that the retail
market for the rental of the movie-recordings in the VHS/DVD formats and the retail market
for the selling of the movie-recordings in the VHS/DVD formats are two distinct relevant
product markets, mainly due to the price differences for the movie-recordings belonging to
each of these two categories. Further on, according to the Council, in the case of the prime
movies (i.e. new movies or movies of an outstanding quality, being able to attract a
substantially higher number of spectators), the above mentioned relevant product markets can
be defined more narrowly, i.e. as the retail market for the rental of the prime movie-
recordings in the VHS/DVD formats, and as the retail market for the selling of the prime
movie-recordings in the VHS/DVD formats. This means that even one particular movie can
represent a separate product market153. Such market, however, is limited in time, and usually
lasts for about 1 to 3 months.

The Competition Council determined the territory of Latvia as being the geographic
dimension of all the relevant markets identified above. In doing so, the Council referred to the
actual circumstances on the market (territory where the movies are being sold and rented), as
well as to the terms of licenses issued to the particular undertakings (the licenses covered the
whole territory of Latvia).

                                                
152 Case 54/2004.

153 As the examples of such prime movies the Council mentions “Terminator 3: Rise of the Machines“, “The
Lord of the Rings”, “Harry Potter” and “Matrix”.
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III. Broadcasting: TV

The Competition Council has adopted a remarkable number of decisions dealing with issues
falling into the category of TV-broadcasting. Most of them, however, are decisions addressing
different issues related to the provision of the cable-TV services in Latvia. Other areas
covered by this subsection are advertising on the TV; creation, acquisition and distribution of
TV programmes; and introduction of the digital TV in Latvia.

1. Cable-TV services

The cable-TV services have been the subject matter of various cases dealt with by the
Competition Council154. The Council delineated the relevant product market in these decisions
as

- the market for the provision of cable-TV services155,
- the market for the installation and exploitation of the cable networks for the

transmission of broadcasting signals156, or
- the market for the cable-TV services (exploitation of networks and delivery of TV

programmes to the subscribers)157.

At first sight, the diversity of definitions used by the Competition Council in defining the
relevant markets in the cases concerning cable-TV services could seem confusing. However,
substance-wise all of the cases dealt with by the Latvian competition authority in this sector
relate to one and the same subject matter – transmission of TV-signals via cable networks.
Consequently, the network markets rather than the viewer markets have been at stake in all of
the above mentioned decisions. Hence the terminology used by the Council in the earlier two
cases where the market for the cable-TV services (exploitation of networks and delivery of TV
programmes to the subscribers)158 and the market for the installation and exploitation of the
cable networks for the transmission of broadcasting signals159 were defined seems to be more
precise than the terminology employed by it in the later decisions when defining the “market
for the provision of cable-TV services”. The fact that some of the decisions contain only
limited argumentation on the adopted market definitions160 (e.g. referring to earlier decisions
of the Council, to the facts of the case, to the information included in the merger notification
form, or to the terms of licenses) whereas other are lacking it altogether161 does not help to
clear the possible uncertainties either.

                                                
154 Cases 16/2004; 53/2004; 4/2003; 15/2003; 20/2003; 22/2003; 39/2003; 46/2001.

155 Cases 16/2004; 53/2004; 4/2003; 15/2003; 20/2003; 22/2003; 39/2003.

156 Case 46/2001.

157 Case 42/1998.

158 Case 42/1998.

159 Case 46/2001.

160 Case 46/2001; 15/2003; 4/2003. On the limited reasoning see: Paras. 6.50 et seq.

161 Cases 42/1998; 53/2004; 16/2004.
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The analysis is little more detailed in the three cases162 where the market for the provision of
cable-TV services has been defined by the Council. These cases dealt with the competition
law related disputes between two undertakings providing cable-TV services, and the
reasoning with regard to the definition of the relevant markets on which the two companies
were active is identical in all these decisions. As far as the relevant product market is
concerned, the Council relied on the substitutability factor in separating the market for the
provision of cable-TV services. According to the Council, there are only very few alternatives
to the cable-TV services available which enable the delivery of the TV programmes to the
consumers, such as use of a multichannel multipoint distribution service (MMDS)163 or
decoder, or use of the satellite-TV systems. However, due to substantially higher prices of the
MMDS- and satellite-systems, the different modes of the TV transmission are not mutually
substitutable.

As far as the definition of the relevant geographic markets in the above mentioned decisions is
concerned, the Council has defined them either as being the city of Riga164 or the city of
Daugavpils165. The main indication regarding the scope of the geographic market is the
territory on which the particular undertakings are active166. Other criteria used by the Council
when defining the geographic scope of the market were the homogeneity of the conditions of
the competition in the particular territory167; views of the market participants, terms of
licenses, factual characteristics of the market, and applicable legislation168; circumstances of
the case, and financial resources at the disposal of an undertaking, allowing it to enter the new
geographic markets if it is considered necessary169.

It shall be noted that although the Council has determined the whole city of Riga as the
relevant geographic market in the most of the above described cases, it has also acknowledged
the possibility to define the geographic markets even more narrowly (e.g. single parts
(districts) of the Riga city)170. In the case Nr. 53 of August 4, 2004, the Council stated that the
Teika and Jugla parts (districts) of Riga can be defined as the geographic sub-markets. The
facts of the case showed that the undertaking, which was dominant on the relevant market in
the whole city, was not dominant in these two particular parts of it. To the contrary, in these
two parts other undertakings were in the dominant position. The Council was of the opinion

                                                
162 Cases 20/2003; 22/2003; 39/2003.

163 MMDS is a wireless telecommunications technology, used for general-purpose broadband networking or,
more commonly, as an alternative method of cable television programming reception. MMDS is used
usually in sparsely populated rural areas, where laying cables is not economically viable. Reception of
MMDS-delivered television signals is done with a special rooftop microwave antenna and a set-top box for
the television receiving the signals. The receiver box is very similar in appearance to an analog cable
television receiver box. (source: http://en.wikipedia.org/wiki/)

164 Cases 16/2004; 53/2004; 15/2003; 20/2003; 22/2003; 39/2003; 46/2001.
165 Case 42/1998.
166 Cases 53/2004; 20/2003; 22/2003; 39/2003.
167 Case 46/2001.
168 Case 39/2003; 22/2003; 20/2003.
169 Case 53/2004.
170 Cases 16/2004; 53/2004; 15/2003; 20/2003; 22/2003; 39/2003.
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that the fact that undertakings can compete only in those markets where their cable networks
are overlapping advocates more restrictive definition of the relevant geographic market.

2. TV advertising

On two occasions – in the cases Nr. 21 of May 2, 2002171 and Nr. 46 of June 11, 2004172 – the
Council defined the relevant product market as the market for the selling of advertising space
in TV programmes. In doing so, the Council referred to the specific audio-visual
characteristics of the TV advertising which distinguish it from other means of advertising
(such as radio, press, outdoor, cinemas, Internet); the specific characteristics of the price-
building for the advertisements in different media; the opinion of different broadcasters and
radio-stations that advertising on the TV and the radio are not mutually substitutable (increase
in prices for the advertising on the TV would not switch the demand to the radio advertising);
etc. The Council also stated that the above mentioned market for selling of advertising space
in TV programmes is a subordinated market to the general product market for the selling of
advertising space173. The geographic scope of the market in the two cases was defined as
being the territory of Latvia. The Council substantiated this decision by the linguistic, cultural
and administrative (regulatory) barriers existing on the market for the selling of advertising
space in the TV programmes in Latvia.174

A market for the submission and broadcasting of advertisements on the cable-TV in the city of
Daugavpils was identified by the Council in its decision Nr. 42 of December 10, 1998175.
However, the Council provided no reasoning for this statement. It simply indicated that the
activities of the undertaking, which is dominant on the market for the cable-TV services in
Daugavpils176, have affected also this closely related market. The exact scope of this market
cannot be detected from the context of the whole decision either, and therefore one can only
assume that by this ambiguous definition the Competition Council has referred to the same
concept which was at stake in the two decisions described above, namely – selling of
advertising space in TV programmes (in this case – TV programmes broadcasted on the
cable-TV in Daugavpils).

3. TV programmes

In the case Nr. 66 of October 4, 2004177, the Council dealt with the complaint of three Latvian
TV broadcasters about certain activities of another TV station (i.e. broadcasting without
having received the necessary permissions for broadcasting or retranslation) which allegedly
constituted a practice of unfair competition in the meaning of the Competition Law. In
analysing the case, the Council stated that all the companies involved into the dispute were to

                                                
171 Case 21/2002. This decision of the Council and particularly the reasoning regarding the definition of the

relevant market was upheld by the Judgement Nr. C30-3984/5 of December 4, 2002 of the Vidzemes
District Court of Riga.

172 Case 46/2004.

173 Case 46/2004.

174 Case 21/2002.

175 Case 42/1998.

176 See Paras. 6.78 et seq.

177 Case 66/2004.
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be considered as competitors active on the market for the creation, acquisition and
distribution of TV programmes in the territory of Latvia. However, no reasoning in respect of
this market definition was given by the Council178.

4. Digital TV

The subject matter of the Council’s decision in the case Nr. 45 of June 7, 2004179 was
introduction of the digital TV in Latvia. The digitalisation process in Latvia has to take place
RQ�WKH�EDVLV�RI�WKH�DJUHHPHQW�FRQFOXGHG�EHWZHHQ�WKH�VWDWH�FRQWUROOHG�FRPSDQ\�D�V�³'LJLW ODLV
/DWYLMDV� UDGLR� XQ� WHOHY ]LMDV� FHQWUV´� �'/57&�� DQG� WKH� SULYDWH� XQGHUWDNLQJ� ³.HPSPD\HU
Media Ltd”. The competition law related concerns of this otherwise also politically very
sensitive problem180 were twofold: firstly, they related to the equipment necessary for the
establishment of the required infrastructure for the digital television (network market); and
secondly, they related to the equipment necessary for the individual households to be able to
receive the digital signal (consumer market). Accordingly, the Council identified two relevant
markets affected by the agreement in question:

- market for the technical and intellectual equipment necessary for the setting up of  a
digital TV, which allows transmission and reception of a digital TV signal in a particular
household, as well as related services; and

- market for the individual equipment necessary for the reception of a digital TV signal, i.e.
digital receivers with or without possibilities to use interactive services, or the digital TV-
sets.

The Council based its decision on a number of criteria: conditions and the subject matter of
the agreement concluded between DLRTC and Kempmayer; specificity and complexity of the
project; price differences between different technologies; etc.

Besides, the Council stated that also a number of other relevant product markets are affected
by the agreement, for instance, market for the antennas, feeders, digital receivers and other
equipment; market for the creation and installation of software programmes; market for the
maintenance of the digital TV system, etc. However, the Council said that due to the
specificity of the project as well as the fact that the implementation of this project is
connected with an introduction of a new technology for the transmission and reception of TV
signals, which has never been used in Latvia before, it will define only the two main markets
affected by the respective agreement.

The territory of Latvia was defined as the relevant geographic market in this case. According
to the Council, the undertaking responsible for the provision of the services for the
introduction of the digital TV in Latvia is to carry out its tasks in the territory of Latvia.

                                                
178 On the limited reasoning see: Paras. 6.50 et seq.

179 Case 45/2004.

180 More on the introduction of the digital TV in Latvia, see: 
http://merlin.obs.coe.int/iris/2003/3/article24.en.html,
http://merlin.obs.coe.int/iris/2003/10/article15.en.html,
http://merlin.obs.coe.int/iris/2004/9/article29.en.html.
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IV. Broadcasting: Radio

There has been only one case where the Competition Council has dealt with the sector of
radio broadcasting, namely the case Nr. 40 of May 17, 2004181. In this case, the Council was
called upon to decide whether the state-owned radio broadcaster (VB SIA “Latvijas Radio”)
has infringed its dominant position by applying dissimilar contract conditions in concluding
agreements with different advertising companies for the selling of advertising time on its two
radio channels – Latvijas Radio 1 and Latvijas Radio 2. The Council defined the relevant
product market of this case as the market for the selling of the advertising time on the radio.
In making this decision, the Council referred to the decision of the CFI in the case T-86/95
Compagnie generale maritime and others182, which outlined the aspects related to the
separation of a distinct relevant market in good or service from the general body of similar
goods or services by virtue of particular characteristics of the former. Accordingly, the
Council stated that in the case of advertising, the relevant product markets for the selling of
advertisement space segregated according to the specific modes of their distribution (e.g.
radio, TV, internet, press, etc.) are subordinated to the general market for the selling of
advertisements. Although the Council acknowledged that the advertising on TV is the closest
possible substitute to the radio advertising, it referred to the decision of the Latvian court183

whereby the market for the advertising space on the radio was affirmed to be distinct from the
market for the advertising space on TV.

The relevant geographic market in this case was defined as the territory of Latvia. No
reasoning for this conclusion was given.

V. Internet

1. Internet access services

Three decisions of the Council have covered issues related to the Internet access services. In
the case Nr. 37 of August 29, 2001184, the Council had to deal with the possible abuse of the
dominant position by the monopolist undertaking in the telecommunications sector SIA
“Lattelekom SIA”, which had refused to set up an Ultra DSL Internet line for another
undertaking. Ultra DSL (Digital Subscriber Line) is a broadband high-speed data transmission
service using the ADSL technology (Asymmetric Digital Subscriber Line). This technology
uses existing telecommunication cables with copper wires and allows the telephone line (used
by a subscriber to Lattelekom) simultaneously to be utilised also for the purposes of the
broadband high-speed Internet data transmission. The Competition Council, however, did not
limit the market definition to this one particular type of Internet access, and defined the
relevant product market more generally: the market for the high-speed Internet services for

                                                
181 Case 40/2004.

182 Case T-86/95, Campagnie generale maritime and Others v. Commission, 28 February 2002, [2002] ECR II-
01011.

183 Judgement Nr. C30-3984/5 of December 4, 2002 of the Vidzemes District Court of Riga. By this judgement
the Court upheld the decision of the Council in the case Nr. 21/2002.

184 Case 37/2001.
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the users of the telephone line. The geographic dimension of the market was stated the
territory of Latvia.

Before defining the relevant product market, the Council analysed the differences between the
Ultra DSL Internet access service and some other types of broadband Internet access, such as
a wireless access via radio signal networks, or an access via cable-TV networks. The Council
identified a number of features on the basis of which Ultra DSL service is distinct from the
other two Internet access technologies. As far as wireless Internet connection is concerned: it
is too expensive for the most of possible consumers, it is not accessible in the whole territory
of the country because of technical reasons, the variety of services offered by this type of
access is much more limited. With regard to cable-TV networks: they are not present in the
whole territory of Latvia, they do not provide to the consumers a separate line of permanent
access, the speed of the Internet connections differs according to the number of users of the
network. Nevertheless, as already mentioned, the Council did not explicitly state that the
particular services constitute separate relevant product markets in the meaning of the
Competition Law.

In the case Nr. 34 of July 17, 2002185, the Council had to decide a dispute arisen between two
companies – SIA “Datatel” and SIA “Lattelekom SIA” – regarding the interconnection of
leased national and international capacities of the data transmission via digital lines. Having
analysed the particular market conditions, the legislative requirements, the terms of
registration certificates, the services offered and their substitutability from the consumers’
perspective, the Council defined the relevant product markets on which the two companies
were active as the wholesale market for the international Internet access services and the
retail market for the Internet access services, which taken together constitute the market for
the Internet access services. The geographic scope of the market in question was stated,
without providing any reasoning for that, to be the territory of Latvia.

In the merger decision Telia AB / Sonera Corporation186, the Council identified two Internet
sector markets affected by the transaction: market for the international Internet access
services and market for the local Internet access services187. The argumentation with regard to
these two markets is not very extensive. As far as the market for the international Internet
access services is concerned, the Council refers to the analysis which it had carried out earlier
in the same case regarding the market for the public fixed telecommunications network
services. According to the Council, the international Internet access services are being
provided via the public fixed telecommunications networks, and therefore all the aspects
analysed in respect to this market are also of particular relevance for the analysis of the
markets of international Internet access services. By defining the market for the local Internet
access services, the Council stated that these services can be offered through both the fixed
telecommunications networks (dial-up connection and constant ISDN or DSL connection), as
well as networks of mobile telephony. Taking into account that the providers of the local
internet access services are able to provide both access modes (using the WAP technology in
the case of mobile telephony), there is no need, according to the Council, for the more
detailed division of this product market.

                                                
185 Case 34/2002.

186 Case 37/2002.

187 The terminological aspects (e.g. differences and similarities between market definitions in the cases
34/2002 and 37/2002) of the market definitions in the Internet sector are disclosed in the paragraphs 6.124
and 6.125.
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2. Online data bases

On two occasions, the Council had to deal with the cases relating to the services of online data
bases. In the case Nr. 36 of December 2, 1998188, the Council delineated the market for the
maintenance services of the integrated bibliographic system ALISE in Latvia. When
evaluating possible alternatives for the service in question, the Council took into account the
particular features of the ALISE system, assessed the availability of other companies being
able to ensure the functioning of the system, and compared the costs of ALISE system with
the prices of other bibliographic information systems. Having determined the relevant market,
the Council went on to examine whether the respective company has abused its dominant
position it has on the market in question.

Also in the second case, the case Nr. 15 of April 7, 1999189, the Council dealt with the possible
abuse of the dominant position by an undertaking running the main Latvian online database
for national legislation and other normative documents. The Council in this case defined the
relevant market as the market for the distribution services of all legislative acts, which are in
force in Latvia, in electronic format through the local network in Latvia. The demand side
substitutability arguments (there are no products with similar characteristics, quality and
convenience in use) as well as arguments relating to the market entrance barriers (restricted
access to the information required for the establishment of the service in question; high
expenses in establishing the system) were employed by the Council to support its position.

Nonetheless, none of the two decisions described above contains any reasoning with regard to
the geographic dimension of the defined markets.

                                                
188 Case 36/1998.

189 Case 15/1999.
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Table

Media Markets

Publishing

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Printed press
markets

Readers market for
nationwide
newspapers

(not defined by the
Competition Council)

Publishing of TV-
schedule
newspapers in
Russian language

Distribution of the
TV-schedules for
the TV channel
LNT

Distribution of the
TV-schedules for
the TV channels
LTV-1 and LTV-2

Readers market for
regional newspapers

(not defined by the
Competition Council)

Publishing of
regional newspapers
in Latvian language

Publishing of
Latgale-region
newspapers in
Latvian language

Readers market for
technical press

(not defined by the
Competition Council)

Publishing of
technical press

Publishing of
technical press in
the energy field (not
explicitly defined)

Book markets Market for the
publishing of books in
Latvian language

Markets for
publications
other than
books and
printed press

Calendars market (not
explicitly defined)

Market for the wall
calendars (not
explicitly defined)

Market for the
distribution of the
wall calendars

Market for the po-
cket calendars (not
explicitly defined)
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Market for the
calendars-diaries
(not explicitly
defined)

Advertising
markets

Market for advertising
in newspapers

Market for
advertisement
newspapers

Market for the
publishing of
newspapers
containing paid-for
and free-of-charge
advertisements

Markets for
press delivery
and
subscription

Market for the
services of press
delivery and
subscription

Market for the press
delivery services

Market for the
delivery services of
the regional press

Film sector

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Market for film
distribution

Market for the
distribution of the
movies to be shown in
the movie theatres

Market for the
wholesale distribution
of the movie
recordings in the
VHS/DVD formats

Market for film
exhibition

Market for the
exhibition of the
movies to be shown in
the movies theatres

Market for film
sale

Market for the retail
sale of the movie
recordings in the
VHS/DVD formats

Retail market for
the selling of the
prime movie-
recordings in the
VHS/DVD formats

Market for film
rental

(Retail) market for the
rental of the movie-
recordings in the

Retail market for
the rental of prime
movie-recordings
in the VHS/DVD
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VHS/DVD formats formats

Broadcasting : TV

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Network
markets

Market for the cable-
TV services ( =
Market for the
exploitation of
networks and delivery
of TV programmes to
the subscribers; = The
market for the
installation and
exploitation of the
cable networks for the
transmission of
broadcasting signals )

Market for the cable-
TV services in

- Latvia

- Daugavpils

- Riga

- single parts
(districts) of Riga

Market for the use of
a multichannel
multipoint distribution
service (MMDS) or
decoder

(not explicitly
defined)

Market for the use of
the satellite-TV
systems

(not explicitly
defined)

Market for
broadcasting
rights

Market for the
creation, acquisition
and distribution of TV
programmes

Advertising
markets

Market for selling of
advertising space

Market for selling of
advertising space in
TV programmes

Market for selling
of advertising
space in TV
programmes on
the cable-TV in
the city of
Daugavpils

(the scope of the
definition not very
clear)

Other TV
markets

Market for setting up
Digital TV

Market for the
technical and
intellectual
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(not defined by the
Competition Council)

equipment necessary
for the setting up of a
digital TV (network
related)

Market for the
individual equipment
necessary for the
reception of a digital
TV signal (end-users
related)

Market for the
antennas, feeders,
digital receivers and
other equipment

(not explicitly
defined)

Market for the
creation and
installation of
software programmes

(not explicitly
defined)

Market for the
maintenance of the
digital TV system

(not explicitly
defined)

Broadcasting : Radio

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Advertising
markets

Market for selling of
advertisement space

Market for the
selling of the
advertising time on
the radio

Internet

Market
Category

Main Markets Submarkets

(1st Level)

Submarkets

(2nd Level)

Submarkets

(3rd Level)

Internet access
markets

Wholesale market for
the international
Internet access
services ( = Market
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for the international
Internet access
services)

Retail market for the
Internet access
services ( = Market
for the local Internet
access services)

Market for the
high-speed Internet
services for the
users of the
telephone line

Market for the
services for the Ultra
DSL Internet access

(not explicitly
defined)

Market for the
services for the
wireless Internet
access via radio
signal networks

(not explicitly
defined)

Market for the
services for the
Internet access via
cable-TV networks

(not explicitly
defined)

Internet content
markets

Market for online
databases

(not defined by the
Competition Council)

Market for the
maintenance
services of the
integrated
bibliographic
system ALISE

Market for the
distribution
services of Latvian
legislative acts in
electronic format
through the local
network
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C. Comparative analysis of media market definitions adopted by the
European Commission and those adopted under Latvian national
competition law

The previous two parts of this study have outlined the main elements of the contemporary
competition policy in Latvia and provided an analysis of the decisional practice of the Latvian
Competition Council with regard to the relevant market definitions in the media sector. This
part compares the relevant market definitions as made by the Council with the approach
followed in the respective fields by the European Commission. The overall conclusions and
evaluation are presented in the final subsection of this part.

I. General remarks

As already stated earlier in this study, the normative regulation of the competition policy in
Latvia is acknowledged to be in line with the EC competition rules. The demanding process
of Latvia’s accession to the EU implied strict compliance also with the requirements of the
acquis communautaire in the competition field. Latvia was one of the four countries190 which
provisionally closed the negotiations on the competition chapter already in November 2001,
and no transitional arrangements were agreed upon by the date of accession.191 Therefore
possible weaknesses in the competition field are to be attributed to the shortcomings in the
implementation of the existing legislative framework and not to the normative regulation
itself. The necessity to enhance the competence of the staff, to increase the resources of the
Council, to ensure the independence of the Council in its decision-making capacity, to raise
awareness of anti-trust rules of all market participants, to build up a credible and transparent
competition culture – are all but few issues which are identified by the Commission and
which have to be dealt with by the Latvian authorities in the nearest future192. Some positive
tendencies in this respect can already be observed, as companies, being exposed to ever
increasing competition on different markets in Latvia, call for more active engagement of the
Competition Council in enforcing the rules of competition193.

The decisional practice of the Competition Council analysed in the two previous parts of this
study shows a clear tendency towards aligning the reasoning of the Council with that of the
European institutions. The Council, especially in its more recent decisions, makes explicit
references to the decisions of the Commission, judgements of the ECJ or normative
documents of the Community194. An extract from the Council’s decision in the case Nr. 53 of

                                                
190 Together with other two Baltic countries Estonia and Lithuania, as well as Slovenia.

191 More on the accession negotiations with regard to the competition field see:
http://europa.eu.int/comm/enlargement/negotiations/chapters/chap6/index.htm. The report on the results of
the negotiations on the accession of the 10 “new” Member States to the EU, including the chapter on the
competition policy, see:
http://europa.eu.int/comm/enlargement/negotiations/pdf/negotiations_report_to_ep.pdf.

192 See: Comprehensive monitoring report on Latvia’s preparations for membership, 2003, accessed on:
http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_lv_final.pdf.

193 For instance, the article of 07.01.2005 in the biggest Latvian daily newspaper “Diena” is a good example of
the described tendencies.

194 Cases 37/2002; 40/2004; 46/2004; 61/2004; 65/2004; 68/2004.
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August 4, 2004195 provides a very good illustration of this approach. The Council, when
dealing with the possible abuse of the dominant position by an undertaking acting on the
relevant market for the cable-TV services in the city of Riga, said the following:

Taking into account that the provisions of Latvian legislation are brought in line with the
normative documents of the European Union regulating the field of competition […] and that the
relevant principles and practice established in the European Union are to be taken into account
when applying [rules] of Latvian competition law, the Competition Council finds it appropriate
and admissible to use the judgments of the ECJ and the decisions of the European Commission as
a sources of assistance and to make a reference to them.

The Council has delineated both dimensions of the relevant market on most occasions when
dealing with competition cases. As far as the relevant product market is concerned, the views
of the consumers with regard to a certain product or service are the decisive ones. Hence the
demand-side substitutability test is employed by the Council in the majority of its decisions196.
Similarly to the Commission’s 1997 Notice on Market Definition197, the product
characteristics play the crucial role in the Council’s practice in delineating the markets. Also
other criteria employed (e.g. intended use of the product, price considerations, or the SSNIP
test) correspond to the way of the reasoning upheld by the European Commission198. With
regard to the supply-side substitutability test, the Council199, just like the Commission200, has
used it to a very limited extent, as applicability of this test often depends on the particular
circumstances of the case. Besides, in some cases the supply-side substitutability test, the way
it has been employed by the Council, seems to correspond more to the concept of potential
competition. Nevertheless, one should bear in mind that a clear separation of the two tests is
not a very straight-forward issue also on the European level201.

In respect of the geographic dimension of the relevant market, the Council tend to refer to the
two main categories of arguments. Firstly, the Council relies on specific market conditions
unique in certain territory, which thus allow to separate this particular territory from other
geographic areas202. Secondly, the Council refers to legislative or administrative regulations or
linguistic and cultural particularities of certain territory which constitute appreciable
constraints for the companies outside this territory to set up their business also in the area
concerned203. These criteria go in line with the approach advocated by the Commission in its

                                                
195 Case 53/2004.

196 The Council’s approach is described in Paras.  6.21 et seq.

197 Notice on the Definition of Relevant Market for the Purposes of Community Competition Law, [1997] OJ C
372/5.

198 For more regarding the practice of the Commission, see: R. Capito, op. cit. (supra note 58), Paras. 1.10. et
seq.

199 The Council’s approach is described in Paras. 6.34 et seq.

200 For more regarding the practice of the Commission, see: R. Capito, op. cit. (supra note 58), Paras. 1.32. et
seq.

201 For more on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.34. et seq.

202 The Council’s approach is described in Paras. 6.44 et seq.

203 The Council’s approach is described in Paras. 6.47 et seq.
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1997 Notice, and also the case law of the Commission204 does not contradict the approach
followed by the Latvian competition authority.

All in all it seems that the variety of the tests employed by the Council when defining the
relevant product and geographic markets correspond to the practice of the European
Commission. Nevertheless, one shall keep in mind that there is considerable number of
decisions where the Council does not apply any reasoning whatsoever or the argumentation is
very limited and vague. Although in most of these cases the reasons for such reluctance can
be deduced205, the more explicit explanation of the particular way of (non-)reasoning could be
desired.

II. Comparative analysis

1. Publishing

a) Newspapers and journals

The Council has identified few markets with regard to the newspaper publishing. Thus,
market for the publishing of regional newspapers in Latvian language206 and market for the
publishing of Latgalian newspapers in Latvian language207 were identified by the Council in
two of its decisions. Although reasoning of the Council in these cases was very limited, it
seems that the regional character of some newspapers as opposed to the newspapers targeting
country-wide audience has been particularly outlined by the Council208. Additionally, if the
two delineated markets are looked upon in conjunction with the market identified on another
occasion209, namely – market for the publishing of TV-schedule newspapers in Russian
language, the language factor, although never explicitly referred to, becomes evident as a
decisive criterion in delineating different newspaper markets210. If these decisions of the
Competition Council are compared to the practice of the Commission211, one can see that
although no disparities appear to be present, there are also very few aspects in respect of
which the similarities could be found out. The Commission, when dealing with the newspaper
markets, has not addressed the issues of regionalism in defining the product dimension of the
relevant market. Similarly, no cases are found where language has played a role in defining
the relevant product market. Likewise, the Latvian authority has never, for instance, dealt with
the division of newspaper market according to the periodicity of newspapers (daily as

                                                
204 For more regarding the practice of the Commission, see: R. Capito, op. cit. (supra note 58), Paras. 1.40. et

seq.

205 On the limited reasoning see: Paras. 6.50 et seq.

206 Case 9/2000.

207 Case 29/2001.

208 This position is upheld in the decision in case 32/2003. More on this, see: Paras. 6.59 et seq.

209 Case 8/2000.

210 Although the official language in Latvia is Latvian, and Latvian is also the first language of the majority of
the population, a very considerable number of Latvian inhabitants speak Russian as their mother tongue.
Therefore especially in the publishing sector the division between different products according to the
language used is very remarkable.

211 For more regarding the practice of the Commission, see: R. Capito, op. cit. (supra note 58), Paras. 1.156. et
seq.
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opposed to the weekly or monthly), or has never ruled on separation between newspaper
markets and markets for magazines.212

Some common aspects between the decisions of the Council and the Commission could be
seen, however, in respect of the already mentioned market for the publishing of TV-schedule
newspapers in Russian language. Although the Commission has not dealt with the issues
related to the publishing of TV-schedules, one could draw some parallels with the distinction
upheld by the Commission between the general information newspapers, sports newspapers
and financial newspapers which was based particularly on the considerations with regard to
the differences in content213. Nevertheless, the Council has not explicitly applied this criteria
in its reasoning, therefore such comparison is not very definite.

The Council has also defined the market for the publishing of technical press, and even
identified that this market could be further subdivided into separate downstream markets, one
of which is the market for the publishing of technical press in the energy field214. The
Commission has acknowledged the possibility to subdivide the general publishing market into
sub-markets according to the topics and category of readers the magazines aim at, as well215.
In addition, the Commission has also identified the market for publications related to different
professions as a separate product market, leaving, however, the question open whether this
general market is further subdivided either according to the content of publications, or
according to the medium they are published in (e.g. books, magazines)216.

b) Market for the advertisements in newspapers

The Council has defined markets relating to the advertising in newspapers in three decisions.
It identified the market for the publishing of advertisements in [regular] newspapers217, and
on two occasions the market for the publishing of advertisement newspapers (one case
concerned a newspaper distributed free of charge, whereas another newspaper could be
acquired against payment)218. In the case dealing with the free-of-charge newspaper, the
Council stated that although the newspaper in question is being distributed for free, it
nevertheless competes with all other newspapers for the clients willing to buy the advertising
space. Thus, although the Council has not stated it explicitly, in fact one could speak of a
general market for buying advertising space in newspapers. Such approach would go in line
with the position upheld by the Commission which has acknowledged that advertising in
newspapers and magazines is distinct from advertising through other media (e.g. TV or radio),
and could possibly constitute a separate market. The main rationale for the separation of

                                                
212 See: R. Capito, op. cit. (supra note 58), Paras. 1.156. et seq.

213 Commission Decision, Case IV/M.1401, 1 February 1999, Recoletos/Unidesa.

214 Case 4/2002.

215 Commission Decision, Case IV/M.2572, 12 October 2001 Time/IPC; Commission Decision, Case
IV/M.665, 29 November 1995, CEP/Groupe de la Cité. For more on this, see: R. Capito, op. cit. (supra note
58),  Para. 1.159.

216 Commission Decision, Case IV/M.1377, 15 February 1999, Bertelsmann/Wissenschaftsverlag Springer.
See: R. Capito, op. cit. (supra note 58), Para. 1.148.

217 Case 6/2000.

218 Case 18/2002; 16/2000.
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different modes of advertising lays in the differences in the consumer groups targeted by
various media types.219

c) Books and printed materials

With regard to the book sector, no European counterpart could be identified to the decision of
the Competition Council220 where the general market for the publishing of books in Latvian
language was defined.221 The Commission in its decisions concerning the book publishing
sector has addressed more particular markets, for instance, markets for publishing rights,
markets for marketing and distribution services, or markets for the sale of books222, and has
not defined the market for book publishing in such a broad manner as the Competition
Council has done. However, the discrepancy between the decisions of the Latvian authority
and the Commission are to be attributed to the facts of the case dealt with by the Council,
which have not required narrower definition of this general market, and under different
circumstances a more detailed analysis of different book markets could be expected.

No corresponding decisions of the Commission were identified also regarding the market for
the distribution of the wall calendars is concerned.223

d) Press delivery and subscription

The Council has identified in its decisions a number of markets for the services of press
delivery and subscription224. However, no cases of the Commission have been found that deal
with this subject matter.

2. Film sector

The Council has dealt with two cases related to the film sector225. In these decisions a number
of relevant markets were delineated, e.g. markets for the distribution and market for the
exhibition of the movies to be shown in the movie theatres; market for the wholesale
distribution of the movie-recordings in the VHS/DVD formats; market for the sale and market
for the rental of the movie-recordings in the VHS/DVD formats. The Council also
distinguished a retail market for rental of and retail market for selling of the prime movie-
recordings in the VHS/DVD formats, whereby even one particular movie could represent a
separate product market, although limited in time. Geographic scope in the two cases was
established to be the territory of Latvia.

                                                
219 See: R. Capito, op. cit. (supra note 58), Para. 1.161.

220 Case 24/1999.

221 On the book markets identified by the Commission, see: R. Capito, op. cit. (supra note 58), Paras. 1.151. et
seq. See also Chapter 1, Part C.III.

222 Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardere/Natexis/VUP.

223 Cases 5/2002; 6/2003.

224 See: Paras. 6.71 et seq.

225 Case 29/2004; 54/2004.
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Generally this approach follows the European pattern. In Seagram/Polygram decision226 the
Commission identified a number of possible relevant product markets in the film
entertainment sector, including those relating to the distribution of films. Thus, different
distribution windows were considered, including the one for the theatrical exhibition and the
one for the video rental and sell-through. The Commission, however, left the question open
whether these separate distribution windows constitute separate relevant product markets
since it was not considered necessary for the case at hand. Whilst dealing with the theatrical
exhibition of the movies, the Commission acknowledged that although films may be intended
for exhibition in many countries, they are still distributed within national boundaries through
national distribution offices, mainly because distribution licenses are granted for a national
territory, under the protection of copyright laws. The marketing campaign for the new film
has to take into account the taste of the national audiences. Furthermore, the original film
copy either is dubbed or receives subtitles, so that the audience can enjoy a film in their native
language. Films which have been successful in one country may however fail in other
countries and, therefore, might not be exhibited in such countries. These and other facts are,
according to the Commission, indicators that national markets exist for the distribution of
films227. However, as already said, the exact definition of the relevant market was left open by
the Commission.

No corresponding approach of the Commission has been found to the decision of the Council
that under certain circumstances a separate product market can be defined for the rental or
sale of even one particular movie (this relates to new movies or movies of an outstanding
quality and which can attract substantially higher number of spectators, usually the so called
Hollywood blockbusters)228. The Commission in its Seagram/Polygram decision has made a
general distinction between the distribution of the mainstream films, typically the Hollywood
majors and distribution of films of smaller producers. However, the Commission based its
distinction on the factors related to the particularities of distribution of the two groups of
movies rather than the characteristics of the movies themselves. Hence it is hard to compare
the approach followed by the Council in defining the mentioned specific market with the
approach of the Commission in delineating a separate general market for the distribution of
the mainstream movies. One could, nevertheless, draw some parallels in this respect with the
reasoning of the Commission regarding the specific market for the acquisition of broadcasting
rights for the so-called first window films by pay-TV operators229. The reason why the
Commission distinguished this market is the specific value of the movies in question from the
consumers’ point of view. Also in respect of these first window films, the time factor is of big
importance, and also here the particular standing of the Hollywood movies is recognised by
the Commission.230 Therefore the approach of the Council in defining this particular product
market seems to be generally in conformity with the approach upheld by the Commission.

                                                
226 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram.

227 Commission Decision, Case IV/M.1219, 21 September 1998, Seagram/Polygram.

228 Case 54/2004.

229 See, for instance, the Commission Decision, Case IV/M.2050, 13 October 2000, Vivendi/Canal+/Seagram.

230 For more on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.114. et seq.
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3. Broadcasting: TV

a) Cable-TV services

A number of markets related to the provision of cable-TV services have been defined by the
Council: the market for the provision of the cable-TV services231, the market for the
installation and exploitation of the cable networks for the transmission of broadcasting
signals232, or the market for the cable-TV services (exploitation of networks and delivery of TV
programmes to the subscribers)233. In those decisions where the Council provided the
reasoning for the position taken, it relied on the substitutability criterion in defining the
market in question. According to the Council, the cable-TV services are only partially
substitutable with the services for the use of decoders or the satellite use, mainly due to
substantially higher prices the consumers have to pay for of decoder- and satellite-systems.

As far as Community practice is concerned, there is no clear-cut approach upheld by the
Commission. Thus, in the case MSG Media Services234, the Commission stated that the
operation of TV cable networks in Germany constitutes separate relevant market. The
Commission based its decision on the fact that the transmission of programmes by cable is not
interchangeable with the satellite transmission neither from the demand side point of view of
the TV suppliers, nor from the point of view of consumers (mainly due to the costs involved).
On the other hand, for instance in the case British Interactive Broadcasting235, the
Commission found that in the UK the pay television comprises the three methods of
transmission (terrestrial, satellite and cable) and that there was no justification for
distinguishing between pay-TV markets on the basis of their mode of transmission. One of the
factors on which the Commission based its decision was the similarity in prices of different
technologies.236 Thus, one can see that there is no straightforward approach with regard to the
substitutability of cable-TV services with other methods of TV transmission, and the outcome
of the market definition depends on the different characteristics of each particular country
(e.g. the switching costs, the scale of cable penetration, etc.).237

b) TV advertising

The market for selling of advertising space in TV programmes in Latvia as subordinated
market to the general product market for the selling of advertising space has been defined by
the Council in two decisions238. The Council referred, amongst others, to the specific audio-
visual characteristics of the TV advertising which distinguish it from other means of
advertising (such as radio, press, outdoor, cinemas, Internet); to the specific characteristics of

                                                
231 Cases 16/2004; 53/2004; 4/2003; 15/2003; 20/2003; 22/2003; 39/2003.

232 Case 46/2001.

233 Case 42/1998.

234 Commission Decision, Case IV/M.469, 9 November 1994, MSG Media Service.

235 Commission Decision, Case IV/36.539, 15 September 1999, British Interactive Broadcasting/Open.

236 More on this issue, see: R. Capito, op. cit. (supra note 58), Paras. 1.81. et seq. See also: Chapter 1, Paras
1.013 et seq.

237 This trend continues also in the later decisions of the European Commission. More on this, see: Chapter 1,
Para. 1.31 et seq.

238 Cases 21/2002; 46/2004.
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the price-building for the advertisements in different media; or to the opinion of different
broadcasters and radio-stations that advertising on the TV and the radio are not mutually
substitutable (increase in prices for the advertising on the TV would not switch the demand to
the radio advertising). This approach corresponds to the practice of the Commission, which
has consistently distinguished the market for TV advertising where broadcasters compete for
advertising revenues from the markets for advertising in other media, such as print media239.
According to the Commission, from the demand side point of view of the advertising
industry, television advertising has different characteristics in comparison to other media, it is
more expensive, and it targets different groups of consumers.240 The geographic scope for the
TV advertising is acknowledged by the Commission to be national.241

The Council has also identified (without providing any reasoning) the market for the
submission and broadcasting of advertisements on the cable-TV in the city of Daugavpils242.
As far as the Commission’s practice is concerned, the considerations disclosed in the previous
paragraph are applicable also for the present case243. Taking into account that in this case
particularly the sector of cable television was at stake, the market delineated by the Council
could be looked upon as being subordinated to the general market of TV-advertising (this is
not, however, stated by the Council). As far as the geographic scope of the market is
concerned, the Council has limited it to the city of Daugavpils. This definition could
correspond to the approach of the Commission in this regard. The Commission in its
decisions, when defining the geographic dimension of the relevant market, has relied on the
particular feature of the free-TV advertising: it is directed to the area where TV broadcasters
have their main audience244. This aspect – the specific geographic location of the audience
addressed by the advertisement – is definitely present in the case decided upon by the
Competition Council.

c) TV programmes

When dealing with the complaint of three Latvian TV broadcasters245, the Council very
generally246 identified the market for the creation, acquisition and distribution of TV
programmes in the territory of Latvia on which the companies involved into the dispute were
considered to be active. The Commission, in its turn, has dealt in its decisional praxis very
extensively with different markets for the TV content247. Therefore no reasoned comparative

                                                
239 See Commission Decision, Case IV/M.553, 20 September 1995, RTL/Veronica/Endemol; Commission

Decision, Case IV/M.1574, 3 August 1999, Kirch/Mediaset.

240 Commission Decision, Case IV/M. 176, 13 January 1992, Sunrise; Commission Decision, Case IV/M.553,
20 September 1995, RTL/Veronica/Endemol; Commission Decision, Case IV/M.779, 7 October 1996,
Bertelsmann/CLT. For more on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.76. et seq.

241 See Commission Decision, Case IV/M.1574, 3 August 1999, Kirch/Mediase; Commission Decision, Case
IV/M.553, 20 September 1995, RTL/Veronica/Endemol. For more on this, see: R. Capito, op. cit. (supra note
58), Paras. 1.124. et seq.

242 Case 42/1998.

243 See: Para. 6.117.

244 See: R. Capito, op. cit. (supra note 58), Para. 1.124.

245 Case 66/2004.

246 On the limited reasoning see: Paras. 6.50 et seq.

247 More on the content markets, see: R. Capito, op. cit. (supra note 58), Paras. 1.99. et seq.
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analysis of the decisional practice of the Council with that of the Commission is viable in this
respect.

d) Digital TV

The Council in the Case Nr. 45 of June 7, 2004248 was dealing with certain competition law
aspects related to the introduction of the digital television in Latvia. It defined two relevant
markets in this regard: market for the technical and intellectual equipment necessary for
setting up of  a digital TV, which allows transmission and reception of a digital TV signal in a
particular household, as well as related services; and market for the individual equipment
necessary for the reception of a digital TV signal, i.e. digital receivers with or without
possibilities to use interactive services, or the digital TV-sets. As one can see, the two markets
defined generally concern technical aspects related to the setting up of the new mode of the
TV transmission. Also the Commission has on a number of occasions dealt with the issues of
setting up the digital TV in different European countries. However, in these cases the issues
relating to the EC State aid law249 rather than rules of competition were at stake. On those
occasions when the competition law aspects were addressed, the service markets and not the
markets for the equipment had to be analysed250. Therefore no proper comparison can be made
between the practices of the Competition Council and the Commission in this field.

4. Broadcasting: Radio

The Council has only once decided a case the subject matter of which related to the radio
sector251. In this case, the Council defined the relevant product market as the market for the
selling of the advertising time on the radio in the territory of Latvia. In the course of the
argumentation, the Council stated that in the case of advertising, the various relevant product
markets for selling of advertisements in different media (e.g. radio, TV, internet, press, etc.)
are subordinated to the general product market for the selling of advertisements. This decision
of the Council clearly corresponds to the decisional practice of the Commission. Thus the
Commission in its sole decision dealing with the radio sector252 has delineated the market for
radio advertising where radio broadcasters compete for advertising revenues. As far as the
geographic dimension of the market was concerned, the Commission defined it to be at least
national in scope.253

In respect to this decision of the Council, one particular aspect of its reasoning could be
highlighted. The Council, in reaching its decision, refers to the decision of the CFI in the case
T-86/95 Compagnie generale maritime and others254, which outlined the aspects related to the
separation of a distinct relevant market in good or service from the general body of similar

                                                
248 Case 45/2004.

249 e.g. C (2004) 2672 final; State aid Case No. NN 36/04, Germany, DVB-T in Berlin-Brandenburg; Decision
on the State aid Case No. NN 35/04, Sweden, Introduction of digital terrestrial television.

250 More on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.89. et seq.

251 Case 40/2004.

252 See Commission Decision, Case IV/M.779, 7 October 1996, Bertelsmann/CLT.

253 More on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.129. et seq.

254 Case T-86/95, Campagnie generale maritime and Others v. Commission, 28 February 2002, [2002] ECR II-
01011.
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goods or services by virtue of particular characteristics of the former. Having referred to this
decision, the Council distinguished the market for selling of the advertising time on the radio
from the general market for advertising in media. Although this is not incorrect, one could
presume that [an additional] reference, for instance, to the decisions of the Commission
separating different advertising markets according to particular media in which they are used
would be of even greater value and help. However, even these limited references to the
documents of the Community show the will of the Council to try to keep its decisional
practice in line with the approach followed by the European institutions.255

5. Internet

a) Internet access services

In its decision of August 29, 2001256, the Council defined the market for the high-speed
Internet services for the users of the telephone line, the geographic dimension of which was
stated to be the territory of Latvia. In defining this broadband Internet access market, the
Council described particular characteristics of the DSL data transmission technologies, and
pointed out differences which this type of broadband Internet access has in comparison to
other types of access, such as a wireless access via radio signal networks or an access via
cable-TV networks. This approach corresponds to the view of the Commission. Thus, also the
Commission has identified the market for the broadband Internet access using the xDSL
technology. The Commission in its AOL/Time Warner decision257 referred to different specific
characteristics of this type of Internet access (e.g. greater audio and visual functionality, such
as streaming video and audio, video e-mail, interactive advertising, video conferencing)
which distinguish it from the Internet access over traditional narrow-band lines. Also with
regard to the geographic scope of the market, the Commission stated that it is essentially
national.258

Two Internet access markets were defined by the Council in the case Nr. 34 of July 17,
2002259, namely: the wholesale market for the international Internet access services and the
retail market for the Internet access services, which taken together constitute the market for
the Internet access services. The geographic scope of the market in question was stated to be
the territory of Latvia. Similarly, in its Telia AB / Sonera Corporation merger decision260 the
Council identified two Internet sector markets: market for the international Internet access
services and market for the local Internet access services. The facts of both cases show that
the subject matter on both occasions was related to the usage of the Internet infrastructure,
interconnection of data transmission capacities, and provision of the Internet access to the
end-users. As far as practice of the Commission is concerned, it has delineated the wholesale
market for the Internet Service Provider (ISP) services, for instance, in the Telia / Telenor
decision.261 This market comprises the resale of transit in Internet terms, which involves an

                                                
255 More on this, see: Paras. 6.100 et seq.

256 Case 37/2001.

257 Commission Decision, Case COMP/M.1845, 11 October 2000, AOL/Time Warner.

258 More on this, see: R. Capito, op. cit. (supra note 58), Paras. 1.178. et seq.

259 Case 34/2002.

260 Case 37/2002.

261 Commission Decision, Case IV/M.1439, 13 October 1999, Telia/Telenor.
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obligation by offering ISP to provide connectivity to the whole of the Internet to its customer
ISP. Also the retail market for the Internet access services, which means the provision of the
connectivity to the Internet for end-users via ISP, be it dedicated access or dial-up access,
have been dealt with by the Commission on a number of occasions.262

Few comments can be made with regard to the terminology used by the Council. Thus, the
word “local” as applied by the Council in the Telia / Sonera decision in defining the market
for the local Internet access services most likely refers to the national scope of the geographic
dimension of the retail Internet access market 263. Similarly, the word ‘international’ as used
in the definition of the wholesale market for the international Internet access services (case
Nr. 34) and the market for the international Internet access services (Telia / Sonera decision)
most certainly refers to the international (global) characteristics of the wholesale market for
the Internet Service Provider (ISP) services264 (provision of the top level (universal) Internet
connectivity and the provision of secondary peering ISPs265). Hence, these terminological
imperfections do not substantially undermine the outcome of the cases.

b) Online data bases

The Council has defined two markets dealing with online data bases. In the case Nr. 36 of
December 2, 1998266, the Council delineated the market for the maintenance services of the
integrated bibliographic system ALISE in Latvia. In the second case, the case Nr. 15 of April
7, 1999267, the Council defined the relevant market as the market for the distribution services
of all legislative acts, which are in force in Latvia, in electronic format through the local
network in Latvia.

As far as the relevant practice of the Commission is concerned, no corresponding decisions
were found. However, taking into account that the system for the online access to the
normative documents is not accessible free-of-charge and that registration (against
remuneration) is required in order to fully use the online services in question, one could draw
parallels with the approach of the Commission with regard to the Internet market for paid-for
content. The Commission has in a number of decisions separated market for the paid-for
content on the Internet from other markets, for instance from the market for the Internet
advertising268. Although in the cases dealt with the Commission the online content covered,

                                                
262 See, for instance, Commission Decision, COMP/M.2803, 10 July 2002, Telia/Sonera; Commission

Decision, Case IV/M.1069, 8 July 1998, WorldCom/MCI.

263 The Commission in its Telia/Telenor decision has stated that “the geographic market for ISP services is
essentially national, based on the need for a local loop service or the installation of a fixed line in order to
connect physically the subscribers with their consumers”. Commission Decision, Case IV/M.1439, 13
October 1999,  Telia/Telenor.

264 See: Commission Decision, Case COMP/M.1439, 13 October 1999, Telia/Telenor.

265 See: Commission Decision, Case IV/M.1069, 8 July 1998, WorldCom/MCI; Commission Decision, Case
COMP/M.1741, 28 June 2000, WorldCom/Sprint. More on this: R. Capito, op. cit. (supra note 58), Paras.
1.165. et seq.

266 Case 36/1998.

267 Case 15/1999.

268 Commission Decision, Case IV/JV.1, 27 May 1998, Telia/Telenor/Schibsted; Commission Decision, Case
COMP/M.2222, 24 April 2001, UGC/Liberty Media; Commission Decision, Case IV/JV.5, 4 August 1998,
Cegetel/Canal+/AOL/Bertelsmann; and others. More on this, see: R. Capito, op. cit. (supra note 58), Paras.
1.181. et seq.
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for example, provision of online games or online news services, the main reason for
distinguishing these markets was different ways in which these activities generated revenues.
Following this approach, the market for the distribution services of legislative acts in
electronic format through the local network falls under the “paid-for content” category as
established by the Commission.

III. Reasons for divergent results

The comparative analysis of the market definitions in the media sector as used by the
Competition Council and the Commission has not revealed any major discrepancies in the
approach of the two authorities. Inconsistencies, if any, are not of major importance (for
instance, the ones relating to the terminology used by the Council in defining the Internet
access markets269) and are most likely related to the lack of experience in dealing with
particularly specific and complicated subject matters. In some cases, the particular relevant
markets defined by the Council could not be compared to the European counterparts due to
the absence of corresponding decisions on behalf of the Commission (for instance, regarding
the markets for the services of press delivery and subscription270). On other occasions, a
proper comparison was not possible because of a too broad definition of the particular market
by the Competition Council271 (for instance, concerning the market for the TV programmes272).
Generally, however, the decisional practice of the Competition Council corresponds to the
approach upheld by the Commission.

IV. Conclusions

The decisional practice of the Competition Council with regard to the definition of the
relevant markets in the media sector cases seems to be in line with the approach followed on
the European level by the European Commission. The methodology applied in defining
relevant product and geographic markets covers most of the criteria applied by the
Commission when delineating markets. The market definitions on various occasions are
identical with those of the Commission in similar cases, and the minor discrepancies are not
systemic in nature. Besides, the Council, particularly in its later decisions, clearly tries to
adjust its practice to the EC approach by making explicit references to the decisional practice
of the Commission or the ECJ or to the normative documents of the Community. Hence,
general tendencies of the Council’s practice seem to comply with the European pattern.

                                                
269 See: Paras. 6.123 et seq.

270 See: Paras. 6.111 et seq.

271 On the limited reasoning see: Paras. 6.50 et seq.

272 See: Para. 6.119.
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D. Impact of different (media) regulatory frameworks on market
definitions

I. Regulatory frameworks in the Republic of Latvia having an impact on the media
sector

1. Constitutional provisions

Article 100273 of the Constitution of the Republic of Latvia (Satversme274, adopted on 15
February 1922, amended in: 1933, 1994, 1996, 1997, 1998, 2002, and 2003) guarantees one
of the fundamental freedoms – the freedom of expression. The Article consists of two logical
parts. The first part states that everyone has the right to freedom of expression which includes
the right to freely [1] receive, [2] keep and [3] distribute information and to [4] express their
views. The second part establishes that censorship is prohibited. Though it is not defined
expressis verbis, the freedom of expression applies to all categories of media, including radio
and television, press, internet etc.275, since Article 100 is interpreted within the meaning of the
International Covenant on Civil and Political Rights (16 December 1966, in force in Latvia
from 14 July 1992)276 and the European Convention on Human Rights (4 November 1950, in
force in Latvia from 13 June 1997).277

                                                
273 The respective Article was introduced by law of 15 October 1998 (which came into force on 06 November

1998). Before, the same right was incorporated in Article 30 of Constitutional Law ”The Rights and
Obligations of Human and Citizen“ (adopted on 10 December 1999 by the Supreme Council of the
Republic of Latvia, available on the Internet at: http://www.likumi.lv/doc.php?id=72346 (in Latvian only).
Last visited: 08 January 2005), which entitled every person freely to obtain and distribute information, to
express opinions and ideas orally, in written or any other form. It was also prohibited to limit the exercise
of this right by censorship in the Article.

274 Available on the Internet at http://www.humanrights.lv/doc/latlik/satver~1.htm. Last visited: 08 January
2005.

275 See, for example, the Judgment of Constitutional Court of Latvia No. 2003-02-0106, 05 June 2003 ”On the
Compliance of Article 19 (the Fifth Part) of the Radio and Television Law with Articles 89, 91, 100 and
114 of the Republic of Latvia Satversme (Constitution) as well as with Articles 10 and 14 (read together
with Article 10) of the European Convention for the Protection of Human Rights and Fundamental
Freedoms and Articles 19 and 27 of the International Covenant on Civil and Political Rights” (available on
the Internet at http://www.satv.tiesa.gov.lv/Eng/Spriedumi/02-0106(03).htm. Last visited: 08 January
2005), where the Court establishes that ”[..] The content of this Satversme Article [Article 100] is close to
Article 19 of the Covenant and Article 10 of the Convention“. And since, Article 19 of the Covenant says
”everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive
and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art or through any other media of his choice” and “[t]he same follows also from Article 10 of
the Convention and the analyses of the conclusions stated in the Judgments of the European Court of
Human Rights [..], [t]hus the term ”freedom of expression”, which is incorporated into Article 100 of the
Satversme, includes also the notion ”freedom of press”.”

276 Ibid.
277 Ibid.
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2. Sector-specific regulations

a) Legal framework

aa. Law on press and other means of mass information (likums “Par presi un citiem masu
LQIRUP FLMDV�O G]HN LHP´��DGRSWHG�E\�WKH�6XSUHPH�&RXQFLO�RI�WKH�5HSXEOLF�RI�/DWYLD�RQ
20 December 1990, amended in: 1997, 2001, and 2002)278

This is deemed to be the basic document for the media organizations, since the law on press
and other means of mass information establishes general principles for printed and other
means of mass media as well as regulates the establishment and termination procedure of
media organizations. Furthermore the said law deals with the organizational issues of means
of mass media. It inter alia defines the main principles of professional activities of journalists
and sets the liability for violation of the norms of this law. Finally, it declares the main
principles of international cooperation in the field of mass media.

bb. Law on Electronic Communications279 (“Elektronisko sakaru likums”, adopted by the
Cabinet of Ministers of the Republic of Latvia on 15 April 2004)280

The abovementioned law defines the competence of the owners of private electronic
communications networks, the merchants of public electronic networks, the users of
electronic communications networks and public management institutions. The Law on
Electronic Communications contains rules, which are connected with the regulation of the
electronic communication services, sets the procedure of providing electronic communication
services as well as determines assignation, utilization and management of limited resources
such as spectrum of radio frequencies, internet domains and numeration resources.

The law applies also to electronic communication networks necessary for the distribution of
radio and television programmes281. The abovementioned law however does not apply to the
content of information which is being transmitted through these electronic communication
networks.

                                                
278 Published in =L RW MV��2IILFLDO�*D]HWWH�XQWLO����)HEUXDU\�������1R����RQ����)HEUXDU\�������DYDLODEOH�RQ�WKH

Internet at http://www.likumi.lv/doc.php?id=64879&rel_doc=on&mode=MKN (in Latvian only). Last
visited: 08 January 2005.

279 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R�����RQ����1RYHPEHU�������DYDLODEOH�RQ�WKH�,QWHUQHW
at http://www.likumi.lv/doc.php?id=96611 (in Latvian only). Last visited: 10 January 2005.

280 Before the adoption of this law, the area was regulated by law ”On telecommunications” (Likums “Par
WHOHNRPXQLN FLM P´��DGRSWHG�RQ����0D\������E\�WKH�6XSUHPH�&RXQFLO�RI�WKH�5HSXEOLF�RI�/DWYLD���2Q���
November 2001, it was replaced by the new law “On telecommunications” (Likums “Par
WHOHNRPXQLN FLM P´��DGRSWHG�E\�WKH�3DUOLDPHQW��Saeima) of the Republic of Latvia), which contains more
detailed regulated provision of telecommunication services in the conditions of competence. However,
since European Parliament and the Council of Europe in the beginning of 2002 adopted unified regulation
on the subject of electronic communication networks and services, which were to be implemented in Latvia
until 01 May 2004.

281 The general principles governing the content of Radio and Television programmes however are regulated
by the Radio and Television Law.
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cc. Radio and Television Law (Broadcasting Law)282�� ³5DGLR� XQ� WHOHY ]LMDV� OLNXPV´�
(adopted by the Saeima on 24 August 1995, amended in: 1996, 1997, 1997, 1998, 1999,
1999, 1999, 2001, 2002, 2002, 2002, 2003, 2003, 2004, 2004)

The Radio and Television Law determines the procedures for the formation, registration,
operation and supervision of broadcasting organisations in the jurisdiction of the Republic of
Latvia.283 The provisions of this law are applicable also to those undertakings and companies,
which are engaged only in the transmission of signals, broadcasting or the exploitation of
collective reception systems284. The Radio and Television Law also regulates the work of The
National Broadcasting Council of Latvia.

dd.  Information Publicity Law285��³,QIRUP FLMDV�DWNO W EDV�OLNXPV´��DGRSWHG�E\�WKH�6DHLPD
on 29 October 1998, amended in: 2002, 2003, 2003, 2003, 2004)

The abovementioned law generally establishes a unified order on how natural and legal
persons are entitled to obtain information from state and municipal authorities and to use it.
The aim of this law is to provide the society with access to information, which is in
possession of state and municipal authorities to ensure fulfilment of their functions. The law
generally guarantees the principle that information is accessible to society in all cases unless
the law determines otherwise (e.g. limited accessibility information is information about
private life of a person, about the commercial secret of a company, etc.).

ee. Information Society Services Law286� �³,QIRUP FLMDV� VDELHGU EDV�SDNDOSRMXPX� OLNXPV´�
adopted by the Saeima on 11 November 2004)

This Information Society Services Law was passed in order to implement EU Directives
2000/31/EC and 98/48/EC. The law deals with the regulation of information society services
providers’ general organizational issues as well as defines their rights, obligations and
responsibility. One of the important factors for adoption of the Information Society Services
Law inter alia was enactment of prohibition of sending unsolicited commercial offers
(”spam”) via electronic mail.

                                                
282 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R�����RQ����6HSWHPEHU�������DYDLODEOH�RQ�WKH�,QWHUQHW

at http://www.sprk.gov.lv/index.php?id=2751&sadala=193. Last visited: 10 January 2005.
283 According to Article 1 of the Radio and Television Law.
284 As amended by law on 15 February 2001, available on the Internet at:

http://www.likumi.lv/doc.php?id=4027  (in Latvian only). Last visited: 10 January, 2005.
285 Published in Latvijas 9 VWQHVLV� �2IILFLDO�*D]HWWH��1R�� �������� RQ� ���1RYHPEHU� ������ DYDLODEOH� RQ� WKH

Internet at http://www.likumi.lv/doc.php?id=50601 (in Latvian only). Last visited: 10 January 2005.
286 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R������RQ����1RYHPEHU�������DYDLODEOH�RQ�WKH�,QWHUQHW

at http://www.likumi.lv/doc.php?id=96619 (in Latvian only). Last visited: 10 January 2005.
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ff. Copyright Law287� �³$XWRUWLHV EX� OLNXPV´�� DGRSWHG� E\� WKH� 6DHLPD� RQ� �� $SULO� ����288,
amended in: 2003, 2004)

The Copyright Law provides the regulation of protection mechanisms of author’s rights,
neighbouring (related) rights as well as the regulation for the protection of databases (sui
generis).

The Copyright Law generally covers the set of rights defined in the Berne Convention, Rome
Convention for the Protection of Performers, Producers of Phonograms, TRIPS Treaty, WIPO
Treaties, and EU Directives (91/250/EEC, 92/100/EEC, 93/83/EEC, 93/98/EEC, 96/9/EC,
2001/29/EC, 2001/84/EC).

gg.  Official Language Law289 (“Valsts valodas likums”, adopted by the Saeima on 09
December 1999)

This cannot be regarded as common sector specific normative document; however it has
significant impact on media market definitions in Latvia. Due to historically political reasons,
currently there are two rather separate communities in Latvia – Latvian-speaking society and
Russian-speaking society. Each of them mostly uses its own sources of information; thus it is
possible to identify two almost absolutely separate media markets in Latvia. Each of the group
is targeted on specific information. Since about 20% of the population who are Russian native
language speakers do not understand Latvian and another 40% understand Latvian very
poorly, the language issue is highly sensitive and thus specifically regulated area. That
inevitability affects also the field of media. For example, according to the Official Language
Law, certain amount and type of the information is to be reported in the official language.

As to the Official Language Law, it prescribes the usage and protection of the official
language not only in state and local government institutions, courts and institutions
constituting the judicial system. This law also applies to private institutions, organisations,
undertakings (companies) and to self-employed persons, if their activities affect the lawful
interests of the public.

                                                
287 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R����������RQ����$SULO�������DYDLODEOH�RQ�WKH�,QWHUQHW

at http://www.likumi.lv/doc.php?id=5138  (in Latvian only). Last visited: 10 January 2005.
288 The first law on protection of authors, performers, producers and broadcasting organizations was however

adopted on 11 May 1993 and was called "On copyright and neighbouring rights". This law though was
quite chaotic since the European or Roman rules were mixed with Common Law rules.

The new "Copyright Law" clearly states the principles of copyrights, which is the basis of the protection of
copyrights. The law also defines who is the owner of copyrights, what copyrights refer to and the character
of copyrights. Copyrights refer to literary, scientific and artistic works; also to unfinished works,
insignificant of the goal and value of the work or nature of its expression. It is important that there is no
special registration or any other formality needed to verify copyrights. The term of protection of copyrights
is being extended from 50 to 70 years. In compliance with transitional provisions the term of protection
refers to all works and authors protected at the day the new law came into force (cited from: The History of
Copyright Legislation in Latvia, available on the Internet at http://www.km.gov.lv/UI/main.asp?id=11138.
Last visited: 10 January 2005).

289 Published in Latvijas 9 VWQHVLV� �2IILFLDO� *D]HWWH�� 1R�� �������� RQ� ���'HFHPEHU� ������ DYDLODEOH� RQ� WKH
Internet at http://www.likumi.lv/doc.php?id=14740  (in Latvian only). Last visited: 10 January 2005.
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b) Administrative regulation/rules

aa. Regulations on using languages in information290 (“Noteikumi par valodu lietošanu
LQIRUP FLM ´��DGRSWHG�E\�WKH�&DELQHW�RI�0LQLVWHUV�RQ����$XJXVW������

The regulations were passed on the grounds of Article 21 of Official Language Law and
define the situations, when in addition to a foreign language also the official language has to
be used by the means of mass media.

3. Other provisions

a) Code of Conduct of Latvian Journalist Union291� �/DWYLMDV�äXUQ OLVWX� VDYLHQ EDV� WLNDV
kodekss, adopted by Latvian Journalist union in conference 28 April 1992)

This document sets out the tasks of the journalists, defines the liability of the editor and the
Editors’ Board, regulates relationships of journalists with authors and the publication
prerequisites, and determines the relationships of journalists with society.

b) Code of Conduct of Latvian Press, Radio and Television Journalists292 (Latvijas preses,
UDGLR�XQ�WHOHY ]LMDV�åXUQ OLVWX�SURIHVLRQ O V� WLNDV�NRGHNVV��DGRSWHG�RQ����0D\������E\
WKH�PDQDJHUV�RI�QHZVSDSHUV��'LHQDV�EL]QHVV����1HDWNDU J �5 WD�$Y ]H����5 JDV�%DOVV��
-DXQ �$Y ]H���ýDV����5HVSXE LND����6SRUWD�$Y ]H��DQG�5DGLR�.1=��

The Code of Conduct of Latvian Press, Radio and Television journalists sets the general
principles, e.g. giving just trustful news, observing personal integrity etc. for the relevant
journalists to be observed. However at the time of the study, there was no information
available that this code of conduct was signed by other than rather few managers of media
organisations, therefore it cannot be regarded as a sector-wide document.

II. Regulatory authorities in the Republic of Latvia having an impact on the media
sector

1. The National Radio and Television Council (National Broadcasting Council of Latvia,
1DFLRQ O �UDGLR�XQ�WHOHY ]LMDV�SDGRPH�293

The National Radio and Television Council (NRTC) is an independent administrative
authority which was created in September 1995 in accordance with the provisions of the
Radio and Television Law in order to guarantee broadcasting freedoms according to the
Constitution of Latvia, the Radio and Television Law and other laws.

                                                
290 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R������RQ����$XJXVW�������DYDLODEOH�RQ�WKH�,QWHUQHW�DW

http://www.likumi.lv/doc.php?id=10128  (in Latvian only). Last visited: 10 January 2005.
291 Available on the Internet at http://www.politika.lv/index.php?id=101608&lang=lv (in Latvian only). Last

visited: 10 January 2005
292 Available on the Internet at http://www.politika.lv/index.php?id=101609&lang=lv  (in Latvian only). Last

visited: 10 January 2005.
293 More information available on the Internet at http://www.nrtp.lv/ (official homepage).
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a) Legal basis

The NRTC is established under the provisions of the Radio and Television Law.294 As stated
in Section 41 of the Radio and Television Law, NRTC is “an independent institution which
shall represent the interests of the public in the field of electronic mass media and supervise
the latter so that in their operations the Constitution, this Law and other Laws be observed, as
well as that the freedom of speech and information are ensured”295. In order to ensure the
independence of the members of NRTC, they are (for the term of four years) elected by
Parliament (Saeima).

b) Functions / competencies

The primary duties and competence of the NRTC are regulated by Section 46 of Radio and
Television Law. The most important of them are (i) issuing broadcasting and re-transmission
licences (either according to the results of invitations to tender or on the basis of a request), as
well as special licences for cable television and cable radio (radio transmission) operation, (ii)
examining materials concerning violations of the law in the area of electronic mass media (in
particular, Radio and Television Law), and, depending on the seriousness, frequency and the
dangerousness of the violations determined, taking the decisions as provided in Radio and
Television Law.

In addition, the NRTC is the authority which prepares a draft State budget for the national
remit (which, in accordance with Section 53 of Radio and Television Law, is the totality of
broadcasts and programmes, approved by the National Radio and Television Council in which
the requirements of this Law are complied with, and which has the necessary financing) and
submits it to the Cabinet of Ministers; following the adoption of the budget by the Parliament
(Saeima), the NRTC decides on its allocation according to the approved national remit. NRTC
also formulates a national concept for the development of electronic mass media, ensuring the
opportunity for qualitative reception of several programmes in the entire territory of the State,
and providing for the development of both public and commercial broadcasting organisations.

c) Linkage with general competition authorities

In accordance with Article 9 Radio and Television Law (Supervision of the Operation of
Broadcasting Organisations) compliance of the operation of broadcasting organisations with
the provisions of this Law shall be supervised inter alia by the Competition Council within the
scope of its competence as provided by law. So the NRTC in order to fulfil one of its
functions – preventing the formation of monopolies in the area of operation of electronic mass
media, which is assigned to it under Section 45 (Principles of Operation of the National Radio
and Television Council) of Radio and Television Law, in case there is such a threat, can
report to the Competition Council, which will make the evaluation on the market within the
legal competition aspect and accordingly shall adopt a resolution in order to prevent formation
of such monopolies. According to the Competition Law, the Competition Council is entitled
to take a decision on establishing fact of infringement, imposition of legal obligations and
pecuniary penalties, and its decisions are binding upon market participants and associations of
market participants.

                                                
294 Supra 10.
295 Ibid.
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2. Electronic Communications Office (“Elektronisko sakaru direkcija”)296

a) Legal basis

The Electronic Communications Office (‘ECO’) is established under Article 9 of the
provisions of the Radio and Television Law,297 which states that compliance of the operation
of broadcasting organisations with the provisions of this Law shall be supervised inter alia by
the ECO (formerly - Latvia Telecommunication State Inspection298) within the scope of its
competence as provided by law. ECO is a governmental institution.

b) Functions/competencies

The ECO implements several objectives of the Radio and Television Law as well as of
Regulation No. 44 of the Cabinet of Ministers of 21 January 2003 “The order on issuing
licences on using Radiofrequencies spectrum” (Ministru kabineta 21 January 2003 noteikumi
1U�����³5DGLRIUHNYHQþX�VSHNWUD�OLHWRãDQDV�DW DXMX�L]VQLHJãDQDV�N UW ED´��DQG�5HJXODWLRQ�1R�
497 of Cabinet of Ministers of 02 September 2003 “The Regulation on order of distribution,
projection, construction, installation and operation of radio-communication means and
telecommunication end-equipment, as well as limitations and prohibitions of their use”
�0LQLVWUX�NDELQHWD����6HSWHPEHU�������QRWHLNXPL�1U������³SDU�UDGLRNRPXQLN FLMX�O G]HN X�XQ
WHOHNRPXQLN FLMX� JDOD� LHN UWX� L]SODW ãDQDV�� SURMHNW ãDQDV�� E YHV�� X]VW G ãDQDV� XQ
HNVSOXDW FLMDV� N UW EX�� N � DU � SDU� WR� L]PDQWRãDQDV� LHUREHåRMXPLHP� XQ� DL]OLHJXPLHP´��� ,WV
duties are as follows:

• Radio Communication Equipment Type Approval;

• Issuing Radio Licenses;

• Radio frequency management;

• Radio monitoring;

• Radio interference case investigation;

• Measurements of electromagnetic field radiated by electronic equipment;

• Electromagnetic field strength measurements;

• Broadcast reception area determination;

• Inmarsat service activation;

• Radio amateur examinations.299

                                                
296 More information available on the Internet at http://www.esd.lv (official homepage).
297 Supra 10.
298 The status of  Latvia Telecommunication State Inspection was changed to ECO in accordance with the

Ordinance No. 719 of Cabinet of Ministers of 01 October 2004 (Ministru kabineta 01 October 2004
U NRMXPV� Nr. 719, Par EH]SH DV� RUJDQL] FLMDV� valsts akciju VDELHGU EDV� �Latvijas Valsts elektrosakaru
inspekcija" S UYHLGRãDQX�SDU�valsts akciju VDELHGU EX��Elektronisko sakaru direkcija"), published in Latvijas
9 VWQHVLV��2IILFLDO�*D]HWWH��RQ����2FWREHU������

299 Cited from: http://www.vei.lv/function.htm. Last visited: 02 February 2005.
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The licences for broadcasting are issued by the NRTC, however ECO is more the institution
which supervises the technical usage of the aether.

c) Linkage with general competition authorities

There are no linkages to the Competition Council defined in the respective normative
legislative documents. Both the authorities cooperate in accordance with general cooperation
principles.

3. 1DWLRQDO� &LQHPDWRJUDSK\� FHQWUH� RI� /DWYLD� �/DWYLMDV� 1DFLRQ ODLV� .LQHPDWRJU ILMDV
centrs)300

a) Legal basis

The National Cinematography centre of Latvia (‘NCC’) is a state civil institution under the
subordination to the Ministry of Culture, which within its competence develops and enacts
cultural policy of state in the field of films. The competence act of NCC is Regulation of the
National Cinematography centre of Latvia, which is validated by the ordinance No. 105 A of
the Minister of Culture on 06 November 2002301. The other basic document for the activities
of NCC is Regulations of the Cabinet of Ministers No. 487 of 20 November 2001 “The
regulations on distribution of films”.

b) Functions/competencies

The NCC has the following basic duty to develop, enact and coordinate state policy and
strategy in the field of cinema which is done fulfilling the following functions:

• Creating the necessary sector specific documents;

• Participating in distribution of state investments in the film sector;

• Coordinates the film distribution and demonstration, registers producers, performers, the
distribution places and films, intended to be used within the territory of Latvia, etc.

c) Linkage with general competition authorities

There are no linkages to the Competition Council defined in the respective normative
legislative documents. Both the authorities cooperate in accordance with general cooperation
principles.

                                                
300 More information available on the Internet at http://www.km.gov.lv/UI/Main.asp?id=911 (official

homepage within the homepage of Ministry of Culture).
301 Available on the Internet at http://www.km.gov.lv/UI/ImageBinary.asp?imageid=1271 (in Latvian only).

Last visited: 02 February 2005.
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4. PubliF�8WLOLWLHV�&RPPLVVLRQ��³6DELHGULVNR�SDNDOSRMXPX�UHJXO ãDQDV�NRPLVLMD´�302

The Public Utilities Commission (PUC) is an independent state institution which is
responsible for regulation of telecommunications (also for energy, post and railway sectors) in
accordance with the law "On Regulators of Public Utilities" (“Par sabiedrisko pakalpojumu
regulatoriem”)303 and the corresponding normative acts in the regulated sectors.

a) Legal basis

The PUC is established under Article 7 of the Law On Regulators of Public Utilities. More
detailed regulation of the PUC is set in Regulation for Public Utilities Commission304.

b) Functions/competencies

There are several functions provided in the Law On Regulators of Public Utilities, however,
most important in media sector are the following ones:

• To provide users with high quality, continuous and safe public utilities for economically
reasonable prices (tariffs);

• To promote economically justified competition in the regulated sectors.

In order to manage those functions, the PUC is issuing licences for service providers in the
fields of telecommunications and electronic communications as well as setting regulations for
common usage of equipment of telecommunications’ enterprises (inter alia for information
services).

c) Linkage with general competition authorities

There are no linkages to the Competition Council defined in the respective normative
legislative documents. Both the authorities cooperate in accordance with general cooperation
principles.

III. Market definitions and/or criteria upheld for market perception in the relevant
sector focused legislation

Latvian media sector focused legislation follows the standardized legal creation practice, i.e.,
most sector specific legal acts do contain definition part at the very beginning of the legal
document. Therefore the legal acts provide quite considerable number of definitions of terms
relevant in the sector specific market. Nevertheless, as stated above, according to “mass
media” the law On the Press and other Forms of Mass Media305 include newspapers,
magazines, bulletins and other periodic publications if issued no less than once every three
months, with each circulation exceeding 100 copies, as well as television and radio

                                                
302 More information available on the Internet at http://www.sprk.gov.lv (official homepage).
303 Published in Latvijas 9 VWQHVLV� �2IILFLDO�*D]HWWH��1R�� �������� RQ� ���1RYHPEHU� ������ DYDLODEOH� RQ� WKH

Internet at http://www.sprk.gov.lv/index.php?id=1113&sadala=191. Last visited: 16 January 2005.
304 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R������RQ����6HSWHPEHU�������DYDLODEOH�RQ�WKH�,QWHUQHW

at http://www.sprk.gov.lv/index.php?id=1114&sadala=191. Last visited: 16 January 2005.
305 Supra 6.
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programmes, newsreels, information agency announcements, audio-visual recordings and
programmes which are anticipated for public circulation, with exception of the normative acts
and instructions of State authoritative and administrative institutions, to court and arbitrage
periodical bulletins and to materials published by educational and academic establishments.
All forms of mass media follow the same general principles established by the law On the
Press and other Forms of Mass Media.

1. Publishing

The printed press is not directly marked out among other means of mass media. The law On
the Press and other Forms of Mass Media306 does not provide specific distinctive regulation to
the printed press as compared to other forms of mass media307 and thus is not providing
specific market definitions for the press.

The /DZ�RQ�PDQGDWRU\�IUHH�GHOLYHU\�RI�SRO\JUDSKLF�DQG�RWKHU�HGLWLRQV��³3ROLJU ILVNR�XQ�FLWX
L]GHYXPX� EH]PDNVDV� REOLJ WR� HNVHPSO UX� SLHJ GHV� OLNXPV´�308 for the purposes of public
interests defines polygraphic publications. The term is defined as substantive, editorially
processed in publishing house or other editing organization, produced in the form of
polygraphic printing or proofing and circulated printed work (picture-publication, booklet,
edition for blind, cartographic publication, newspaper, normatively-technical publication,
printed music, book or special publication marked with ISBN, ISMN or ISSN code number
issued by the agencies of the Republic of Latvia), which is intended for public exploitation309.
Nevertheless this law only distinguishes the field of polygraphic publications from other
media sectors, but does not provide more detailed distinction among specific types of
publications such as magazines and newspapers, which in Latvia can be sorted in different
media markets.

The said law also defines the electronic publication. It is defined as information depicted in
the form of sound recording, video recording or computer recording, which is circulated in
tapes, floppy discs, discs, compact discs, which are intended for public exploitation and is
accessible to the user with the help of appropriate equipment and software. Unfortunately the
law does not draw any further distinctions for different kinds of electronic publications, since
it is not relevant for the purposes of this law. However, it is quite important to draw the
distinction, because, similarly to polygraphic publications, they also are classified in
substantially different media markets.

The information available for this study indicates that the only state supported newspaper is
WKH� RIILFLDO� JD]HWWH� ³/DWYLMDV� 9 VWQHVLV´�� 7KH� DYDLODEOH� LQIRUPDWLRQ� GRHV� QRW� LQGLFDWH� WKDW
written press of any kind would have been promoted or received any financial aid from

                                                
306 Supra 6.
307 The only difference is set in Article 18 (Publication data) which stipulates the information that must be

given in every issue of a press publication (e.g. the title of the publication and, for serial publication, the
title of the series and of the sub-series, as well as the ordinal number of the series, the place and the year of
publication,  the publisher (the institution, the organization, person’s name and surname), the editor (name,
surname), the editorial office and its address etc.).

308 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R������RQ����2FWREHU�������DYDLODEOH�RQ�WKH�,QWHUQHW�DW
http://www.likumi.lv/doc.php?id=52153. Last visited: 16 January 2005.

309 Ibid 34, Article 1.
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institutions of Latvia310.

2. Music – copyright

There is no specific definition for musical work as referred in Copyright Law of Latvia,
however there is reference in Article 4 that “musical works” are regarded as such whether or
not accompanied by words. Therefore it is not sufficiently clear what falls under the term
musical work and thus it is the subject to court interpretation in individual case.

a) Publishing

Article 1 of the Copyright Law defines the term publication. It is defined as any action, by
means of which copies of a work [including musical work] are made available to the public
with the consent of the author, observing the condition that the number of copies shall satisfy
a reasonable public demand for that type of work. Publication however does not include
performances [..] of musical works [..].

b) Music recording and distribution

As to the recording and distribution of music, the Copyright Law defines the terms
phonogram and producer of the phonogram. According to Article 1 of the Copyright Law,
phonogram is a fixation of the sounds of a performance, other sounds or representation of
sounds, but phonogram producer is defined as a natural or legal person who performs the first
fixation of the sounds of a performance, other sounds or representation of sounds, and is
responsible for its completion.

3. Film

The concept of the term “film” unlike the term “music” is explicitly presented in the
Copyright Law. According to Article 1, film is an audio-visual or cinematographic work or
moving images, whether or not accompanied by sound. The Copyright law defines also film
producer, stating that it is a natural or legal person who (i) finances and (ii) organises the
creation of a film and (iii) is responsible for its completion.

The film market is regulated area. According to Regulations of the Cabinet of Ministers No.
487 “Regulations on distribution of films”311, the film can be distributed in Latvia only by
legal persons registered in the Latvian National cinematography centre. The distribution
according to this Regulation is offering to public (by sale, rent, public demonstration, as well
as broadcasting in television programmes and in “internet” networks). The abovementioned
regulation clearly states what is to be regarded as public demonstration, namely- the
demonstration of the film in a social area, using appropriate technical devices (cinema, video,
television screens, as well as transmission and transmission over the airwaves in programmes
of television or cable television or using satellite and “Internet” networks).

Distribution and public demonstration of television films, which are intended to be shown
only in television programmes, is not subject to the registration, since the television
broadcasting itself is regulated area.

                                                
310 There of course can be exceptions, for example, official bulletins, educational and scientific publications.

However, no specific regulation for this activities is adopted.
311 Published in Latvijas 9 VWQHVLV��2IILFLDO�*D]HWWH��1R������RQ����1RYHPEHU�������DYDLODEOH�RQ�WKH�,QWHUQHW

at http://www.likumi.lv/doc.php?id=55891. Last visited: 24 January 2005.
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There are certain provisions in Regulations of State funding allocation for film sector projects
�9DOVWV� � ILQDQV MXPD� � SLHã LUãDQDV� QRWHLNXPL� ILOPX� � QR]DUHV� � SURMHNWLHP�� GHILQLQJ� VHFWRU
specific terms. According to Section I, Paragraph 2 of these Regulations, Latvia’s film is (1) a
film which is produced by legal entity registered in the Register of Enterprises of Latvia or (2)
international co-procuction, where the share of Latvian producer is not less than 10% and is
not more than 80% of the total budget of the film. The Regulations inter alia define full-length
film, which according to Section III. Paragraph 2 is film, which length is not less than 70
minutes for feature films and is not less than 60 minutes for animation and documentary
films.

4. Broadcasting

The Radio and Television Law312 in Article 1 sets borders of broadcasting, which is defined
as the production of programmes (compilation) and initial distribution for reception by the
public. As broadcasting shall also be deemed to be the transfer of programmes for distribution
between undertakings (companies) in order to ensure their initial distribution for reception by
the public. Nevertheless, distribution of information to closed, local audiences in hotels,
means of transportation, and individual buildings, as well as the distribution of programmes in
several buildings, if the total number of consumers (cable connections) does not exceed 25, is
not considered to be broadcasting in accordance with Radio and Television Law. This
definition does not limit the way of broadcasting, i.e., broadcasting includes any distribution
of programmes for reception by wireless means or by cable or by any kind of wire or by any
other means, in parallel to the surface of the earth or by satellite.

The Radio and Television Law distinguishes between different types of broadcasting
organisations, consequently partitioning the broadcasting market into several submarkets.
According to Article 4 of the Radio and Television Law, broadcasting organisations are
divided according to the type of ownership, the purpose of their activities and territorial
coverage. Broadcasting organisations are divided into public and commercial according to the
type of ownership and the purpose of their activities, but into national, regional, local and
transfrontier broadcasting organisations according to the territorial coverage.

Public broadcasting organisations are formed by investing State property in the equity capital
of the broadcasting organisation. Latvian Radio and Latvian Television are public
broadcasting organisations and operate as State non-profit companies. Public broadcasting
organisations, however, are not a subject to the direct influence of State and Local
Government institutions, political organisations (parties), religious denominations, and
financial and economic groups. Their operation is based on public supervision and they are
financially independent (since, the source for ensuring the financing of public broadcasting
organisations stem from the State budget).

Commercial broadcasting organisations may be established by natural or legal persons or
groupings of these persons. The equity capital of commercial broadcasting organisations shall
comprise investments by natural and legal persons, as well as by State or Local Government
institutions or undertakings. There is no quota though limiting the investment of the State or
Local Government institutions or undertakings fixed in the Radio and Television Law.
Commercial broadcasting organisations operate according to the general programme concept,
on the basis of which the National Radio and Television Council has issued a broadcasting
permit, a re-transmission permit or a special permit (licence) for cable television and cable

                                                
312 Supra 10.
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radio (radio transmission) operation. Commercial broadcasting organisations financially
ensure their operation with income derived from their own commercial activities,
sponsorships and remits (pay television, and others).

The specifics of national, regional, local and transfrontier broadcasting organisations are
defined in Article 7 of the Radio and Television Law. In accordance with that Article, (i)
broadcasting organisations, the programmes of which are reliably received throughout the
entire territory of the State or in the greater part of it313, shall be recognised as national
broadcasting organisations. (ii) Broadcasting organisations, the programmes of which are
reliably received throughout the administrative territory of at least one district (republic city),
or in the greater part of it shall be recognised as regional broadcasting organisations. (iii)
Broadcasting organisations, the programmes of which are reliably received in one parish, city
(or in a part of it) or populated area, shall be recognised as local broadcasting organisations.
(iv) Broadcasting organisations, which by means of cable, terrestrial or satellite transmitters
broadcast or re-transmit in the territory of Latvia and which directly or indirectly may be
received in one or more states outside the territory of Latvia, shall be considered as
transfrontier broadcasting organisations.

As to the cable television and cable radio, they are defined in the Radio and Television Law.
Article 33 of the law defines cable television and cable radio (radio transmission) as
electronic mass media which broadcast to a specific group of listeners or viewers - subscribers
- by one-way or two-way (interactive) flow of information, but they are not communication
facilities with the assistance of which subscribers may communicate with each other.

Notwithstanding that cable television and cable radio are regarded as broadcasted media, as
far as telecommunications networks are concerned, cable television and cable radio (radio
transmission) systems are formed, registered, exploited and protected in accordance with the
provisions of the Law on Electronic Communications314, but not in accordance with Radio and
Television Law.

5. Internet

As to the internet, the only relevant legislation is Information Society Services Law315. It draws
framework of the information society service defining it as distance service (i.e., the parties do
not meet simultaneously), which usually is provided for remuneration, using electronic means
(electronic data processing and storage, including digital archiving, devices) and on individual
demand of the receiver of the service. Information society services include electronically
trading of goods and services, sending of commercial messages, the offer of possibilities for
seeking, accessing and acquiring of information, services, which ensure information
transmission in electronic communications network or access to electronic communications
network, the storage of information.

The abovementioned law also defines the information services provider as any person316

providing an information society service. Nevertheless the law does not give any definition

                                                
313 Reliably received programmes shall be considered to be those, the quality of reception of which is such,

that in conformity with State technical standards and norms, it may be rated as good (Radio and Television
Law, Article 7).

314 Supra 7.
315 Supra 14.
316 The definition includes both legal and natural persons, though not explicitly stated in law.
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for established service provider within a meaning of Directive No. 2000/31/EC. There is
however defined the information society intermediary service provider. Information society
intermediary service provider is information society service provider, which ensures
transmission of information in electronic communications network, access to electronic
communications network or storage of information.

In similar way as the Directive No. 2000/31/EC, the said law defines commercial
communication. It is defined as any form of communication designed to promote, directly or
indirectly, the goods, services or image of a company, organisation or person pursuing a
commercial activity or exercising a regulated profession. The commercial communications is
not the information allowing direct access to the general information about the service
provider and its activity (domain name or electronic–mail address). In the Information Society
Services law unlike in the Directive No. 2000/31/EC, the exception of communications
relating to the goods, services or image of the company, organisation or person compiled in an
independent manner, particularly when this is without financial consideration is not included.
There is also no definition for regulated profession in the abovementioned law.

There are no specific market definitions for the internet. Also the access to internet services is
not specifically limited. As to the content, Article 100 of Satversme (Constitution) on freedom
of press is also applicable to internet environment.317 The only collateral limitation regarding
the freedom of information is that medicaments may not be distributed using internet
networks318.

IV. Market definitions and/or criteria for market perception in the media-sector, as
upheld in sector specific practice of authorities and/or courts

1. Publishing

In the fields of publishing, the Competition Council has tried to define the distinction among
different types of press.319 It was rather important to define the distinction since the State Joint
stock company “Latvijas Pasts” (transl. as Latvian Post) has set delivery tariffs for 2 groups:
daily newspapers and weekly newspapers. And considering that “lately there are published
several publications, which are registered as newspapers in the Register of Enterprises, but
their weight and factual form conforms the magazine, such press publications have separate
tariff. As the determinative criteria have been set the following:

• the newspapers are not printed on newspaper paper only;

• are stitched up (stapled or braced otherwise);

• the volume is 48 pages or more.320

                                                
317 Supra 3.
318 Regulations No. 88 of Cabinet of Ministers of 27 February 2001 “The regulations of importation,

exportation and distribution” (Ministru kabineta 27 February 2001 noteikumi Nr. 88 “= X� ievešanas,
izvešanas un L]SODW ãDQDV� noteikumi "), published in Latvijas 9 VWQHVLV� �2IILFLDO� *D]HWWH�� RQ� ���0DUFK
2001.

319 The decision of Competition Council No. 10 of 26 February 2003, available on the Internet at
http://www.competition.lv/uploaded_files/2003/D10_2602.doc. Last visited: 30 January 2005.

320 The letter of the SJSC ”Latvijas Pasts“ No. 36-14.1/1136 sent to the publishers of newspapers/magazines
”On cooperation in 2003“.
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The Association of Polygraphic enterprises of Latvia for the purposes of defining the
newspaper have set as the criteria the following:

- the determinative criteria for the purposes of classification of periodic publication is the
registration certificate of the mass media.

- the publications are printed on newspaper paper and they do not have any separate cover
printed on better quality paper321.

The Press Publisher Association of Latvia stated that currently the only existing criteria for
classification of press publications is the subjective evaluation of the publisher and the rights
to define its publication, the primary considering distinctions on weight and periodicity322.
Nonetheless, The Association of Polygraphic enterprises of Latvia have stated that according
to the common practice: the newspaper is press publication that gives information with
temporary value and is not intended for permanent storage. It is usually manufactured on
lower quality paper; the magazine is a press publication, which information has a longer
lasting value and they are printed on better paper323.

2. Music – copyright

There are no sector specific judgements in the field of music available for the current study,
since the most judgements deal with unauthorized copying and distribution or performance of
music works. This is controlled by the collective society of authors and performers
($XWRUWLHV EX�XQ�NRPXQLF ãDQ V�NRQVXOW FLMX�D HQW UD���/DWYLMDV�$XWRUWLHV EX�D HQW UD). With
regards to the music, National Radio and Television Council performs supervision in order to
control whether in radio programmes created within the framework of national order, the
music reflecting Latvian cultural identity is not less than 40% of the total broadcasting time
devoted for music within a month. There is no information about court cases / decisions of
authorities which would give any definitions relevant for the study.

3. Film

As to the film sector, there also are no relevant authority / court decisions available for the
current study. The most definitions are incorporated in normative documents. Hereto, the film
sector is relatively small in Latvia, therefore according to the information available, there is
no well-established court practice yet.

4. Broadcasting (radio and television)

The court decision of Constitutional Court of Latvia No. 2003-02-0106, 05 June 2003 ”On the
Compliance of Article 19 (the Fifth Part) of the Radio and Television Law with Articles 89,
91, 100 and 114 of the Republic of Latvia Satversme (Constitution) as well as with Articles
10 and 14 (read together with Article 10) of the European Convention for the Protection of
Human Rights and Fundamental Freedoms and Articles 19 and 27 of the International

                                                
321  The letter of The Association of Polygraphic enterprises of Latvia No.03./08 January 2003.
322 The letter of Press Publisher Association of Latvia of 08 January 2003 No. 01/1-03 “On classification of

periodic publications”.
323 Supra 47.
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Covenant on Civil and Political Rights” was dealing with sensitive issue of broadcast time in
foreign languages. The Constitutional Court of Latvia established that the provision setting
that total broadcasting time in foreign languages cannot exceed 30 percent of total
broadcasting time per month, is disproportionate and unreasonably restricts freedom of
speech. The Constitutional Court established that the challenged norm has legitimate aims,
since “increase of the influence of the Latvian language will further the process of public
integration and secure harmonious functioning of the society, and that is an essential
precondition of public welfare”324. Nonetheless the Court further cited: “the state radio shall
be separated from the private organizations… if we think about the private radio, about the
private broadcasting organizations, we have to remember that they are private, existing on
money of their own and by limiting their air time we come into conflict with the relations of
the free market (Verbatim Report of the Saeima 14 June 1995 Session)”325 and inferred that
the challenged norm does not reach the goal since the  results of the research, attached to the
materials of the case, proved that if – because of language restrictions - the residents cannot
use the services of the local broadcasting organizations, they choose the services of
broadcasting organizations of other states, most of all the Russian television channels326. Thus
the Court concluded that “the limitation to the use of language, included in the challenged
norm, cannot be regarded as socially needed in the democratic society”327. So the Court by this
decision widened the concept of the broadcast, excluding unconstitutional provision defining
necessity for 30% of broadcast time in Latvian language.

5. Internet

Information society services law was adopted only on 17 November 2004, therefore it is
impossible currently to discuss about any court or administrative practice so far. The only
decisions in this regards are taken by the Competition Council mostly on unfair competition
(operation without a licence) and violations in the field of advertising. The market definitions
arising from these definitions are reflected in previous sections of this study.

V. Common factors and differences between these market definitions and the market
definitions used in application of the national competition rules

With regards to the definitions in the competition law area, it is observable that it puts an
accent on defining geographic market framework (see e.g. Competition Council cases 22
(2003), 39 (2003).) for the purposes of establishing potential unfair competition, violations in
field of advertising, abuse of dominant position. At the same time, market definitions in media
sector are more specific subject (actor, product and service) orientated, that is, they define
specific media market subjects (e.g., film, producer, etc.), not concentrating on defining
relevant media markets (with exceptions, e.g. Radio and Television Law defines different
types of broadcasting organizations also on the bases of territorial coverage).

                                                
324 Judgment of Constitutional Court of Latvia No. 2003-02-0106, 05 June 2003 ”On the Compliance of

Article 19 (the Fifth Part) of the Radio and Television Law with Articles 89, 91, 100 and 114 of the
Republic of Latvia Satversme (Constitution) as well as with Articles 10 and 14 (read together with Article
10) of the European Convention for the Protection of Human Rights and Fundamental Freedoms and
Articles 19 and 27 of the International Covenant on Civil and Political Rights”, available on the Internet at
http://www.satv.tiesa.gov.lv/Eng/Spriedumi/02-0106(03).htm. Last visited: 08 January 2005.

325 Ibid.
326 Ibid.
327 Ibid.
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The reason for these differences generally is that media legislation is more concentrated in
ensuring the media policy goals – freedom of information, versatility of information, etc.,
while the competition definitions are more oriented on setting framework for equal grounds at
the same market for different media market players.

Both the national competition rules and the market definitions in media sector mostly are
based on the concepts provided in legislation. There is an impression that authorities are
rather reserved in creating new market definitions and provide definitions only if it is
necessary for reaching the goal and if it is not defined by the legislator.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

As stated above, competition regulator in its decision uses the media market definitions
established within non – competition framework, mostly however the definitions provided in
relevant sector specific legislation. So, the competition regulator uses terms like publishing,
advertising, distribution, broadcasting etc. in its decisions (more on this see in section C)

In addition, there is a some cooperation between media authorities e.g., NRTC and
Competition Council in defining relevant markets (see e.g., Competition Council case No.
������������2Q� UHVHDUFK� RI� DSSOLFDWLRQ� RI� D�V� Ä/DWYLMDV�1HDWNDU J � 7HOHY ]LMD´� �����������
DQG�RI�9%�6,$�Ä/DWYLMDV�7HOHY ]LM328a, where in order to determine the potential violation of
Radio and Television Law, the opinion of NRTC was asked by the Competition Council, inter
alia about the relevant product market), however, in the making of the study there is no
information publicly available on the possible closer collaboration plans between sector
specific authorities and the competition regulator.

                                                
328 Available on the Internet at http://www.competition.lv/uploaded_files/2004/N66_0410.pdf Last visited: 04.

March  2005.
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A. Market definition in competition and media law in Lithuania

I. Introduction

Lithuania started to form its competition policy instruments shortly after re-establishing its
independence in 19901. The first Law on Competition was adopted as early as in 19922.
Although this law possessed many very positive aspects and served as a good tool for helping
to establish the foundations of a market economy environment in Lithuania, the substantial
legislative adjustments were required at a later stage when the country’s accession to the EU
was declared to be the main political goal for the years to come. The so called Europe
Agreement between Lithuania and the European Communities3, signed on 12 June 1995,
represents a major benchmark on Lithuania’s way towards EU integration. The Europe
Agreement contained provisions obliging Lithuania to follow the EC pattern when dealing
with the competition policy matters and to adjust its competition laws to the respective
legislative enactments on the European level4. In order to comply with the requirements posed
by the Europe Agreement, Lithuania enacted a new Law on Competition in 19995. This law,
as amended in April 20046 (hereinafter – the Law on Competition7), is the main legislative act
governing the competition policy in Lithuania at the moment of conducting this study.

                                                
1 The declaration on Lithuania’s independence from the USSR was passed by the Supreme Council of

Lithuania on 11 March 1990: “Act on the Re-establishment of the State of Lithuania” (Lietuvos Respublikos
$XNãþLDXVLRVLRXV� Tarybos Aktas, “' O� Lietuvos nepriklausomos YDOVW\E V� atstatymo”), published in
9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U��������

2 Law on Competition (“Lietuvos Respublikos Konkurencijos VWDW\PDV´���������������SXEOLVKHG�LQ�9DOVW\E V
åLQLRV��2IILFLDO�*D]HWWH���������1U���������

3 Europe Agreement establishing an association between the European Communities and their Member
States, of the one part, and the Republic of Lithuania, of the other part, OJ L 051, 20.2.1998, p. 3.

4 Articles 64–70 of the Europe Agreement establishing an association between the European Communities
and their Member States, of the one part, and the Republic of Lithuania, of the other part, OJ L 051,
20.2.1998, p. 3.

5 Law on Competition (“Lietuvos Respublikos Konkurencijos VWDW\PDV´���������������SXEOLVKHG�LQ�9DOVW\E V
åLQLRV��2IILFLDO�*D]HWWH���������1U���������

6 Law Amending and Supplementing the Law on Competition of the Republic of Lithuania, Repealing the
Law on Monitoring of State Aid to Undertakings and Amending Article 1 of the Civil Process Code
(“Konkurencijos VWDW\PR�pakeitimo ir papildymo, 9DOVW\E V�pagalbos NLR�subjektams NRQWURO V� VWDW\PR
SULSDåLQLPR�netekusiu galios ir Civilinio proceso kodekso 1 straipsnio pakeitimo VWDW\PDV´��������������
published in 9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U����������

7 The Consolidated version of the Law on Competition can be accessed on the web-page of the Lithuanian
Competition Council : www.konkuren.lt.
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According to the European Commission, Lithuania did not face any major difficulties at the
pre-accession stage regarding the competition policy and made fluent progress in this field8.
The Commission has affirmed the existence of the main legal and administrative instruments
in the competition field in Lithuania9. Any shortcomings thus are to be ascribed to grounds
other then the formal existence of rules and procedures (e.g. lack of experience, shortage in
resources, etc.), and this is where the main emphasis of the responsible Lithuanian authorities
shall concentrate upon in the time to come10.

1. Relevant legislation

The Law on Competition is the main piece of legislation governing the competition policy
area in Lithuania. This law was adopted on March 23, 1999, and came into force on April 2,
199911. The European Commission acknowledged the close alignment of this Law to the
Community acquis and its correspondence to the basic concepts of the EC anti-trust rules12.
The amendments made to the Law on Competition in 200413 were done mostly due to the
competition law reform on the European level, namely – to fulfil the requirements of the
Council Regulation (EC) No. 1/2003 of 16.12.2003 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty14.

The purpose of the Law on Competition is defined in Para. 1 of Article 1: to protect freedom
of fair competition in the Republic of Lithuania. Both public as well as private authorities are
subject to the provisions of the Law (Article 1, Para. 2; Article 4), and it applies to both
national as well as foreign undertakings as long as their actions have a restrictive effect on
competition in the territory of Lithuania (Article 2). The Law on Competition covers such
competition law issues as prohibition of restrictive agreements (Articles 5 and 6), abuse of
dominant position (Article 9), control of concentrations (Articles 10 to 15), and unfair
competition (Articles 16 and 17). The Law also contains rules laying down the basic
institutional arrangement of the competition control in Lithuania (Articles 18 to 22), the
procedural rules (Articles 23 to 37) and rules related to judicial investigation (Articles 38 and

                                                
8 See: Regular Reports (1998-2003) form the Commission on Lithuania’s progress towards accession. Reports

can be accessed on the official web-page of the EU:
http://europa.eu.int/comm/enlargement/lithuania/index.htm.

9 E.g. 2002 Regular Report on Lithuania’s progress towards accession, accessed on the official web-page of
the EU: http://europa.eu.int/comm/enlargement/report2002/lt_en.pdf.

10 E.g. 2003 Comprehensive monitoring report on Lithuania’s preparations for membership, accessed on the
official web-page of the EU: http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_lt_final.pdf.

11 Law on Competition (“Lietuvos Respublikos Konkurencijos VWDW\PDV´���������������SXEOLVKHG�LQ�9DOVW\E V
åLQLRV��2IILFLDO�*D]HWWH���������1U���������

12 1999 Regular Report form the Commission on Lithuania’s progress towards accession, accessed on the
official web-page of the EU: http://europa.eu.int/comm/enlargement/report_10_99/pdf/en/lithuania_en.pdf.

13 Law Amending and Supplementing the Law on Competition of the Republic of Lithuania, Repealing the
Law on Monitoring of State Aid to Undertakings and Amending Article 1 of the Civil Process Code
(“Konkurencijos VWDW\PR�pakeitimo ir papildymo, 9DOVW\E V�pagalbos NLR�subjektams NRQWURO V� VWDW\PR
SULSDåLQLPR�netekusiu galios ir Civilinio proceso kodekso 1 straipsnio pakeitimo VWDW\PDV´��������������
published in 9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U����������

14 OJ L 1, 04.01.2003, p.1.
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39), as well as a chapter on liability for infringements of the Law on Competition (Articles 40
to 46). A chapter on application of the EC competition and State aid rules by Lithuanian
authorities was added to the Law by the amendments made in 2004 (Articles 47 to 50).

As far as secondary regulation is concerned, substantial changes were brought about by the
Resolution of the Council of September 2, 200415. By this resolution, the Council annulled a
number of exemption regulations it had adopted earlier16, and prescribed direct application of
respective Community exemption regulations (with slight adjustments, for instance, regarding
annual turnovers of the companies involved) in Lithuania. The implementing documents still
in force include, for instance, resolution on the de minimis agreements17, resolution on merger
notifications18, or on the assessment of dominant position19. Of particular interest for the
purposes of this study is the Decision Nr. 17 of the Competition Council of February 24, 2000
On the definition of relevant markets20.

Apart from the Law on Competition, two other legislative documents assign a number of tasks
to the Lithuanian Competition Council: the Law on Prices21 and the Law on Advertising22.
Under the Law on Prices, the Council assesses the prices and tariffs on goods and services of
monopolistic character supplied by state enterprises and public institutions23. Procedural rules

                                                
15 Resolution Nr. 1S-132 On annulment of the agreements complying with the terms set forth under Paragraph

1 of Article 6 of the Law on Competition of the Republic of Lithuania and certain resolutions of the
Competition Council of the Republic of Lithuania (' O� VXVLWDULP �� WHQNLQDQþL � Lietuvos Respublikos
konkurencijos VWDW\PR���straipsnio 1 GDOLHV� V O\JDV�� ir G O�kai NXUL �Lietuvos Respublikos konkurencijos
tarybos QXWDULP � SULSDåLQLPR� netekusiais galios), 02.09.2004, published in 9DOVW\E V� åLQLRV� �2IILFLDO
Gazette), 2004, Nr. 137-5027.

16 Among others, these exemption regulations concerned block exemptions for vertical agreements, block
exemptions for certain agreements in transport sector, individual exemptions in the insurance sector,
individual exemptions for horizontal cooperation agreements, individual exemptions for technology transfer
agreements, etc.

17 Resolution Nr. 1 On approval of requirements and conditions for agreements which due to their small
impact cannot particularly restrict competition (' O� UHLNDODYLP � LU� V O\J � susitarimams, kurie G O� savo
PDåDUHLNãPLR�poveikio negali itin riboti konkurencijos), 13.01.2000, as amended by Resolution Nr. 1S-172
of 09.12.2004, SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U��������

18 Resolution Nr. 45 On approval of the procedure for sumbission and examination of notification on
concentration and of calculation of aggregate turnover (“' O� SUDQHãLPR� DSLH� NRQFHQWUDFLM � SDWHLNLPR�
QDJULQ MLPR� LU� EHQGU M � SDMDP � DSVNDLþLDYLPR� WYDUNRV� SDWYLUWLQLPR³��� ������������ DV� DPHQGHG� E\
Resolution Nr. 1S-4 of 13.01.2005, SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U���������

19 Resolution Nr. 52 On the declaration of the Competition Council regarding the determination of a dominant
position (�' O�.RQNXUHQFLMRV�WDU\ERV�SDDLãNLQLP �G O�GRPLQXRMDQþLRV�SDG WLHV�QXVWDW\PR����������������as
DPHQGHG�E\�5HVROXWLRQ�1U���6����RI�������������SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U�
52-1516.

20 'HFLVLRQ� 1U�� ��� 2Q� WKH� GHILQLWLRQ� RI� UHOHYDQW� PDUNHWV� �Ä' O� .RQNXUHQFLMRV� WDU\ERV� SDDLãNLQLP � G O
DWLWLQNDPRV�ULQNRV�DSLEU åLPR´���������������SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U�����
487.

21 Law on Prices (Lietuvos Respublikos NDLQ � VWDW\PDV���������������published in 9DOVW\E V�åLQLRV��2IILFLDO
Gazette), 1990, Nr. 22-542.

22 Law on Advertising (Reklamos VWDW\PDV��� ������������ published in 9DOVW\E V� åLQLRV� �2IILFLDO� *D]HWWH��
2000, Nr. 64-1937.

23 Electricity, hot and cold water, and natural gas are exempted from the ambit of the Law on Prices.
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implementing this law have been adopted by the Lithuanian Government in 200224,
prescribing that the price-fixing measures for goods and services of monopolistic character
are subject to coordination with the Competition Council. The Law on Advertising, in its turn,
empowers the Competition Council to deal with the cases of misleading and comparative
advertising (Article 17). In carrying out this task, the Council is entitled, among others, to take
a decision establishing the fact of misleading or comparative advertising, to take a decision
prohibiting certain advertisements, or to apply sanctions upon the entity at fault (Article 19).
For the purposes of this study, however, neither the Law on Prices nor the Law on
Advertising are of inferior importance as it is either not necessary at all or there is no need for
a very thorough definition of the relevant markets when dealing with the infringements of
both acts.

2. Relevant institutions

The responsible authority for the competition policy matters in Lithuania is the Competition
Council. It is an autonomous unitary body, established by 1999 Law on Competition. This
law replaced earlier institutional arrangement laid down by the Law on Competition of 1992.
Under this earlier law, two administrative institutions were responsible for competition policy
issues in Lithuania, namely – the State Competition and Consumer Protection Office on the
one hand, and the Competition Council on the other. The Office was an executive
governmental agency in charge for the investigations concerning possible violations of the
1992 Law on Competition. The Council, in its turn, was a collegial decision making body,
imposing sanctions upon those who were found to be in breach of the law by the Office. Both
institutions were pure governmental agencies without a formal independence as enjoyed by
the current Competition Council25.

The status, tasks, powers and structure of the Council are laid down in Chapter IV of the Law
on Competition (Articles 18 to 22). According to Article 18, the Competition Council is a
public body implementing the state competition policy and supervising compliance with the
Law on Competition, it is a budgetary institution, and acts in accordance with the legislative
acts of the Republic of Lithuania and international agreements to which Lithuania is a party.
The Council consists of a Chairperson and four Members, which are being nominated by the
Prime Minister of Lithuania and officially appointed by the President of the Republic (Article
20). The documents regulating the internal organisation and functions of the Council, as well
as laying down procedural rules for the actions and investigations of the Council have been
adopted by the Council as implementing measures of a number of Articles of the Law on
Competition (e.g. Article 19 Para.3, Article 20 Para. 7, Article 25 Para. 2) 26.

                                                
24 Resolution Nr. 756 “On the approval of the general procedure for pricing of goods and services of

monopolistic character supplied by state enterprises and public institutions established by Ministries,
Government institutions and county administration offices and controlled thereby” (' O� 0LQLVWHULM �
9\ULDXV\E V� VWDLJ � ir DSVNULþL � YLUãLQLQN � VWHLJW � ir jiems SULVNLUW � YDOVW\E V� PRQL �bei YLHã M � VWDLJ
WHLNLDP � monopolinio SRE GåLR� SUHNL � ir SDVODXJ � NDLQ � bei WDULI � nustatymo bendrosios tvarkos
patvirtinimo), 28.05.2002, published in 9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���2002, Nr. 54-2127.

25 More on institutional framework under 1992 Law on Competition and on the changes brought about by
1999 Law on Competition, see: Enforcement of competition rules in Lithuania: the first decade, accessed on
the web-site of the European Bank for Reconstruction and Development:
http://www.ebrd.com/pubs/law/lit/sp04/10enforcement.pdf .

26 See: Decision of the Government of the Republic of Lithuania Nr. 822 On the approval of the statutes of the
Competition Council (Lietuvos Respublikos 9\ULDXV\E V� nutarimas Nr. 822 ' O� Lietuvos Respublikos
konkurencijos tarybos QXRVWDWD � patvirtinimo), 12.07.1999, as amended by Decision Nr. 1178 of
22.10.1999. and Decision Nr. 1171 of 15.09.2004, published in 9DOVW\E V�åLQLRV� �2IILFLDO�*D]HWWH��������
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The main duties of the Competition Council are stated in Paragraph 1 of Article 19 of the Law
on Competition. According to this Article, the Competition Council shall:

- control the compliance by undertakings, public and local authorities with the
requirements of the Law on Competition;

- establish criteria and procedures necessary for the definition, investigation and
assessment of relevant markets and position of particular undertakings on these
markets, as well as to carry out these activities;

- request from undertakings (both private and public) information necessary to carry out
market investigations and other tasks of the Council;

- examine the conformity of legal acts or administrative decisions taken by public or
local authorities with the requirements of the Law on Competition, and in the case of
deficiencies to take the necessary steps to fix them;

- investigate the infringements of the Law on Competition and to impose penalties;
- if necessary, to bring actions before the court;
- adopt legal acts within the limits of its competence;
- contribute its expert knowledge to Parliament and Government in drafting laws and

other legal documents related to the competences of the Council.

Particular aspects of investigative powers of the Council are disclosed in Section IV of the
Law on Competition. Thus, Article 23 explicitly mentions areas which fall under the
investigative competence of the Competition Council: agreements restricting competition;
abuse of dominant position; examination of concentrations; cases of unfair competition.

National courts can be involved into the competition law proceedings on various grounds.
Firstly, the Vilnius Regional Administrative Court is responsible, in accordance with Article
38 Paragraph 1 of the Competition Law, for the appeals against the resolutions of the
Competition Council. Secondly, the same Vilnius Regional Administrative Court is to be
called upon when the authorised officer carrying out the investigation of the case decides to
get access to the documentation and notes of undertaking(s)27, to apply interim measures
requiring a rapid action form the side of an undertaking28, or to suspend business operations of
an undertaking upon the respective resolution of the Council29 (Article 29 Para.1). Thirdly, the
Law on Competition prescribes involvement of the national judiciary in cases where the EC
competition rules are at stake: (a) the Vilnius Regional Administrative Court authorises the
use of force and inspections as provided for by Articles 20 and 21 of the Council Regulation
1/200330; (b) the Vilnius Regional Court is obliged to notify the European Commission and

                                                                                                                                                        
Nr. 62-2047; Regulation of the work of the Competition Council (Lietuvos Respublikos konkurencijos
tarybos darbo reglamentas), as adopted in a new version by the Decision of the Competition Council Nr. 1S-
139 of 16.09.2004, published in 9DOVW\E V� åLQLRV� �2IILFLDO�*D]HWWH��� ������1U�� ����������'HFLVLRQ�RI� WKH
Competition Council Nr. 119 On the Competences of the Members of the Competition Council (' O
Lietuvos Respublikos konkurencijos tarybos QDUL � kompetencijos), 31.10.2002, published in 9DOVW\E V
åLQLRV� �2IILFLDO� *D]HWWH��� ������ 1U�� ���������� 7KH� 6WDWXWHV� RQ� WKH� $GPLQLVWUDWLRQ� RI� WKH� &RPSHWLWLRQ
Council (Lietuvos Respublikos konkurencijos tarybos administracijos nuostatai), as adopted in a new
version by the Decision of the Competition Council Nr. 1S-96 of 10.06.2004.

27 See Article 26 Paragraph 2 Subparagraph 2 of the Law on Competition.

28 See Article 28 Paragraph 2 of the Law on Competition.

29 See Article 40 Paragraph 2 of the Law on Competition.

30 Council Regulation (EC) No. 1/2003 of 16 December 2003 on the implementation of the rules on
competition laid down in Articles 81 and 82 of the Treaty, OJ L 1, 04.01.2003, p.1.
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the Competition Council in case if a complaint concerning possible violation of Articles 81
and 82 of the EC Treaty has been received, and shall renew the proceeding in case if the
judgement of the Court on the application of Articles 81 and 82 EC differs from the decision
of the Commission on application of the said Articles in the proceedings concerning the same
subject matter (Article 50). Additionally, the judiciary could be involved in a dispute with
regard to the interpretation of the provisions of the EC [competition] law, requiring it to stop
the proceedings and to refer the necessary questions to the European Court of Justice under
the preliminary ruling procedure provided for in Article 234 EC Treaty.

3. EC competition rules

By the amendments of April 15, 2004, implementing the Council Regulation No 1/200331, a
new chapter was added to the Law on Competition – Chapter VII : “Application of European
Union competition rules”. The Chapter authorizes the Competition Council to be the
responsible institution for the application of the EC competition rules in Lithuania (Article
47). Both the EC State aid matters (maintenance of the State aid register) as well as antitrust
proceedings (assistance to the European Commission in investigating antitrust cases) are
covered by this Chapter (Articles 48 and 49 respectively). Article 50 prescribes the procedure
in those cases when Lithuanian judiciary has to apply the EC competition rules in proceedings
before it (obligation to forward the decision of the Court to the European Commission and the
Competition Council; obligation to renew proceedings in case if the European Commission
has adopted contradicting decision). One shall also keep in mind that the Competition Council
is the body which represents Lithuanian in the work of the European Competition Network32.

II. The general approach to market definition in Lithuanian competition law

The Law on Competition in a number of its articles explicitly refers to the relevant market as
a constitutive part of a particular activity or infringement and the resulting effects. Thus,
Article 9 prohibiting abuse of a dominant position by an undertaking states that such abuse
shall be prohibited within the relevant market. Similarly, Article 6 allows granting an
exemption to a restrictive agreement which, among others, does not impede competition in a
large share of the relevant market. The definition of what constitutes a relevant market, as
well as its both dimensions, is provided in Article 3 of the Law on Competition. According to
this Article:

Relevant market means the market of certain goods in a relevant geographic territory (Para. 5).

Product market means the aggregate of goods which from the consumer’s point of view are
appropriate substitutes according to their characteristics, application and price (Para. 6).

Geographic territory (geographic market) means the territory in which the conditions of
competition in a relevant product market are essentially similar to all undertakings and which,
taking into consideration this fact, can be distinguished from adjacent territories (Para. 7).

                                                
31 Law Amending and Supplementing the Law on Competition of the Republic of Lithuania, Repealing the

Law on Monitoring of State Aid to Undertakings and Amending Article 1 of the Civil Process Code
(“Konkurencijos VWDW\PR�pakeitimo ir papildymo, 9DOVW\E V�pagalbos NLR�subjektams NRQWURO V� VWDW\PR
SULSDåLQLPR�netekusiu galios ir Civilinio proceso kodekso 1 straipsnio pakeitimo VWDW\PDV´��������������
published in 9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U����������

32 See: Commission Notice on cooperation within the Network of Competition Authorities, OJ C 101,
27.04.2004, p.43.
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As far as application of the above mentioned concepts in the decisional practice of the
Competition Council is concerned, Article 19 Paragraph 1 Subparagraph 2 is of particular
significance. This Article empowers the Competition Council, firstly, to establish the criteria
and procedure on how to carry out the relevant market definition, and secondly, actually to
define the relevant markets when evaluating the market position of particular undertakings.
Implementing the stipulations of this Article, the Competition Council adopted on February
24, 2000 a Notice on the definition of the relevant market33.

The Notice provides the basic principles and criteria to be followed when defining the
relevant market for the purposes of the Law on Competition. This Lithuanian Notice
explicitly states that the principles and criteria contained in this Notice are derived from the
“Commission Notice on the definition of the relevant market for the purposes of Community
competition law” as well as from the experience and laws of other countries and from the
earlier practice of the Competition Council itself.

The Lithuanian Notice thoroughly describes such issues as different competitive constraints
influencing relevant market definition, product as well as geographic dimensions of the
relevant market, or implications of earlier market definition as adopted either by the Council
or by the European Commission or an authority of another country. Just like the
Commission’s Notice, Section 2 of the Lithuanian counterpart mentions three main
constraints which come into consideration when defining the relevant market: demand side
substitutability, supply side substitutability and potential competition. From these three, the
demand side substitutability, i.e. substitutability of the product/service within a certain
territory from the point of view of the customers, is identified by the Notice as being of
primary importance. The factor of potential competition, to the contrary, is excluded by the
Notice from the application when defining relevant markets, and is suggested to be used at a
later stage of the market examination (Article 13).

1. Relevant product market

The wording of the definition of the [relevant] product market as disclosed in Paragraph 6 of
Article 3 of the Law on Competition indicates that the demand side substitutability plays the
major role when defining the relevant product market for the purposes of the competition law
cases. The same approach is followed also by the Lithuanian Notice, which places the
consumers’ viewpoint at the hart of the market analysis34. Although, according to the Notice,
characteristics and intended use of the product, as well as the price differences resulting from
these particular factors, are to be analysed first when deciding on the possible scope of the
relevant product market (Article 18), also other factors can be taken into account when
establishing possible substitutability of the goods in question. Such factors are, among others
(Article 19):

- any factual evidence on substitutability of products,
- cross-elasticity of products (quantitative test),
- pattern of price fluctuations of particular products,

                                                
33 'HFLVLRQ� 1U�� ��� 2Q� WKH� GHILQLWLRQ� RI� UHOHYDQW� PDUNHWV� �Ä' O� .RQNXUHQFLMRV� WDU\ERV� SDDLãNLQLP � G O

DWLWLQNDPRV�ULQNRV�DSLEU åLPR´���������������SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U�����
487.

34 See Para. 7.16 above.
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- views of consumers and market participants,
- particular market structures,
- existing market barriers precluding a switch to alternative products,
- different consumer categories.

Which are the decisive criteria in each particular case, lays within the discretion of the
Competition Council. The following analysis of the decisions taken by the Competition
Council provides an insight into the practical application of some of the above mentioned
aspects.

a) Demand-Side Substitutability

As already mentioned before, the demand side substitutability has been indicated by
Lithuanian legislation as the main criteria in delineating relevant product markets. In
analysing the demand side substitutability, the Lithuanian Notice indicates such features as
intended use of the product, product characteristics, and the price of the product as the most
decisive ones in framing the position of consumers regarding possible substitutability of
different items (Article 8). Additionally, the Notice mentions the test of a small but significant
non-transitory increase in price of a particular product in the range of 5 to 10 % and the
following economic consequences experienced by an undertaking doing so as a tool to assess
the scope of particular relevant market.

The decisional practice of the Competition Council follows this position. The majority of the
decisions containing any analysis regarding the relevant markets are using the demand side
argumentation to delineate particular markets. The reasoning, however, in most of the cases is
very limited and is restricted to merely mentioning the respective criteria to substantiate the
Council’s statements.

Thus, in its decision Nr. 8 b of May 18, 200135, the Council only stated that gasoline, diesel
fuel and crude oil are not, from the consumers’ point of view, substitutable either among
themselves, or with other products, and therefore each of these three products comprises its
own product market. Similar reasoning was followed by the Council in another case related to
the oil products. In the decision in the case Nr. 11 b of July 10, 200036, the Council mentioned
product characteristics, price differences and intended use of different oil products, before
separating the market for gasoline from the market for diesel fuel, and then subdividing the
market for gasoline into two different relevant markets according to the particular type of
gasoline (A-80 on the one hand, and A-92, A-95 and A-98 on the other). In the same way, the
Council decisions in the cases Nr. 8 b of June 15, 200037 and Nr. 15 b of November 9, 200038

simply mention, without any substantiation, the price, characteristics and the intended use as
the sole arguments in defining the relevant product markets as the market for the services of
the heat supply, and the market for the lease of heat supply equipment (collectors)
respectively. Yet on another occasion, the characteristics of the after-sale services offered by
two undertakings, among other criteria, have been relied upon by the Council to conclude that

                                                
35 Case Nr. 8 b, 18.05.2001.

36 Case Nr. 11 b, 10.07.2000.

37 Case Nr. 8 b, 15.06.2000.

38 Case Nr. 15 b, 09.11.2000.
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three companies involved into the dispute were active on the same relevant product market for
IT services39.

The same argumentation regarding the characteristics, price and intended use of particular
products / services can be found in two other decisions of the Council. In the first case, case
Nr. 12 b of December 19, 200240, the Council had to deal with the issues related to the
agreement reached among four insurance companies to introduce a new insurance system for
the vehicles in Lithuania. In deciding on what markets have been affected by the agreement in
question, the Council primarily relied on the differences in characteristics, premiums and
application of different insurance services. Based on that, the Council first differentiated
between life insurance and non-life insurance services, and then further subdividing the latter
into insurance services concerning accidents, illnesses, transport, etc. According to the
Council, none of these particular services can be substituted by other insurance services and
therefore each of them represents a separate relevant product market. The second case – case
Nr. 2 b of February 21, 200241 – represents a more detailed argumentation of the Council with
regard to the use of the demand side substitutability argumentation. The subject matter of the
case concerned Internet telephony services offered by a private company. The Council ruled
that the Internet telephony services are separated from the voice telephony services. In doing
so, the Council decided that two distinct relevant product markets shall be established for the
purposes of the case at hand – market for the lease of voice transmission lines on the one
hand, and market for the data transmission (Internet) on the other. The Council stated that the
market for the Internet services is different from the market for the traditional Public
Switched Telephone Network (PSTN) services. Firstly, the consumer costs associated with
the use of Internet are considerably lower than those of PSTN use. Secondly, there is a big
divergence in the quality of the two services due to the differences in their reliability,
capacities, and security; the Internet transmissions are quite often delayed due to unexpected
obstacles, whereas problems in using the telephone services occur much less frequently. As a
result of this line of reasoning, the Council concluded that the two services in the given case
constitute a separate relevant product market each.

b) Supply-Side Substitutability

The Lithuanian Notice describes the supply-side substitutability test as a tool to examine
whether the suppliers of goods are able to switch their production towards the product in
question in a short period of time and under small risks (Article 10). Unfortunately, there have
been no decisions of the Competition Council so far where the supply-side substitutability test
has been used for the purposes of defining the relevant product market.

c) Other criteria

The decisions of the Competition Council containing reasoning on the relevant product
market generally follow the prescription of the Lithuanian Notice, namely that the demand
side substitutability test with an emphasis on the intended use, characteristics and price of the
products/services is to be applied in delineating product markets. Nevertheless, the

                                                
39 Case Nr. 2s-10, 15.07.2003.

40 Case Nr. 12 b, 19.12.2002.

41 Case Nr. 2 b, 21.02.2002.
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Competition Council has used also other criteria to uphold its reasoning. Thus, in the case Nr.
2 b of February 21, 200242, the Council refers to the legal acts of the Community43 when
distinguishing the market for the lease of voice transmission lines from the market for the data
transmission (Internet). Additionally, a reference to the general type of business activity of
particular company (e.g. provision of heating services44, IT services45, construction services46)
has been employed by the Council to define the relevant product market affected by the
undertaking(s) in question.

2. Relevant geographic market

As already stated, the Law on Competition defines the relevant geographic market as a
territory with essentially similar conditions for the competition and which thus can be
distinguished from other territories. The Lithuanian Notice on the relevant market definition
elaborates upon this aspect of the market analysis. Similarly to the Commission’s Notice, the
Lithuanian Notice generally poses a question of whether consumers would move to another
territory to obtain particular good if the price for this good in the present territory was
increased (Article 20). From the supply side of view, Articles 22 and 23 of the Notice indicate
those kinds of constraints which could be faced by undertakings willing to establish
themselves on a new market and which thus would constitute barriers for companies outside
the particular area to offer their products or services in the geographic territory in question.
The factors to be taken into account are, among others, the following:

- necessity to have a representation in the local area in order to be able to perform the
business,

- an access to distribution networks,
- costs of setting up a distribution network,
- legislative requirements with regard to prices, tariffs, technical standards,

establishment of undertakings, authorisations, packaging, etc.
- established trade flows and transportation costs, etc.

Article 24 of the Notice lists a number of “evidences” which the Competition Council shall
consider when defining the relevant geographic market:

- empirical evidence on how consumers switch to other territories in the case of price
increases;

- characteristics of demand, based, for instance, on national preferences for national
brands, language or culture;

- opinion of consumers and competitors;
- existing pattern of consumer behaviour regarding the geographic factors;
- business flows (roots of supply);

                                                
42 Case Nr. 2 b, 21.02.2002.

43 Commission Directive 90/388/EEC of 28 June 1990 on competition in the markets for telecommunications
services, OJ L 192, 24.07.1990, p.10; Commission Notice: Status of voice communications on Internet
under Community law and, in particular, pursuant to directive 90/388/EEC, OJ C 6/4 10.01.1998;
Communication from the Commission: Status of voice on the Internet under Community law, and in
particular, under Directive 90/388/EEC — Supplement to the Communication by the Commission to the
European Parliament and the Council on the status and implementation of Directive 90/388/EEC on
competition in the markets for telecommunications services, OJ C 369/3 22.12.2000.

44 Case Nr. 8 b, 15.06.2000.

45 Case Nr. 2s-10, 15.07.2003.

46 Case Nr. 16 b, 20.12.2001.
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- barriers and costs associated with diverting orders to companies located in other
territories (transportation costs, rules for particular types of products, labour costs,
distribution patterns, etc.).

The Competition Council has applied several of the above mentioned criteria in its decisional
practice. Thus, in the case Nr. 8 b of May 18, 200147 and Nr. 11 b of July 10, 200048, the
Council identified the low transportation costs within the territory of Lithuania as well as
homogeneous normative regulation applicable to the whole Lithuania as the main factors to
define the whole territory of the country as the relevant geographic market in these two cases
dealing with the trading of the oil products in Lithuania.

The transportation costs have also been stated as the factor influencing the definition of a
relevant geographic market in the case Nr. 1 b of January 24, 200249, where the wholesale
market for concrete was at stake. Transportation costs, as well as characteristics of demand
for the product in question, its prices, business capacities of the particular undertaking and its
market share were the relevant indicators for the Council to define the relevant geographic
market as the whole territory of Lithuania. In the case Nr. 8 b of June 15, 200050, the Council
similarly relied on the factual circumstances in the market – place of business activity as well
as absence of any possibilities to acquire the service in question from other territorial
locations – when defining the relevant geographic market for the heating services as the
territory of the city Utena.

Thus, the practice of the Competition Council shows that the relevant geographic market in
the competition cases can comprise both the whole territory of Lithuania as well as more
narrow areas. The limited number of decisions containing market analysis does not, however,
reveal any cases where the relevant geographic market would be defined as exceeding the
borders of the country.

B. Repertoire of relevant product and geographic market in the media
sector in Lithuania

The case law of the Lithuanian Competition Council does not present any decision containing
a relevant market definition in the media sector51.

In a number of cases the Competition Council has dealt with issues related to the media
sector. However, none of these decisions presents any analysis of the particular markets

                                                
47 Case Nr. 8 b, 18.05.2001.

48 Case Nr. 11 b, 10.07.2000.

49 Case Nr. 1 b, 24.01.2002.

50 Case Nr. 8 b, 15.06.2000.

51 For the purposes of this study, all decisions adopted by the Competition Council and published on its web-
site were screened and evaluated. The Competition Council was questioned also concerning possible
existence of non-published decisions and on the completeness of the published ones. The employees of the
Council confirmed that no additional information apart from that on the Council’s web-site is available and
that the published decisions are complete as far as definition of the relevant markets is concerned.
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involved. Thus, for instance, in the case Nr. 23 of February 8, 200052, the Council, following a
complaint from an undertaking, dealt with issues related to the provision of cable-TV
services. In the cases Nr. 11 b of November 29, 200153 and Nr. 9 b of June 8, 200154 the
Council, on its own initiative, investigated cases related to [misleading] advertising in
newspapers. A possible situation of an unfair competition involving two newspapers was at
stake in the case Nr. 10 b of October 11, 200155. As already stated, the Competition Council
undertook no market analysis in any of the mentioned examples. An evaluation of whether
such analysis was necessary in each particular case or not and whether the Competition
Council correctly examines the competition cases in general, does not, however, fall within
the scope of the present study.

On one occasion the Competition Council had to deal with a case the subject matter of which
concerned the provision of the Internet telephony services in Lithuania56. Although the
Council broadly defined the market for the data transmission (Internet) as being one of the
relevant markets affected by the activities of the companies involved, this case is not
considered as falling into the category of the media market cases since the content of the case
clearly shows that first and foremost the issues relating to the telecommunication services
were at the core of the companies’ dispute.

C. Comparative analysis of media market definitions adopted by the
European Commission and those adopted under Lithuanian national
competition law

As there are no decisions of the Lithuanian Competition Council containing a relevant market
definition in the media sector, the comparative analysis with the practice of the European
Commission is not possible.

Conclusions

The above analysis leads to two-fold conclusions with regard to the Lithuanian practise
concerning the definition of relevant markets in competition cases.

First, the legislative framework in the competition field in Lithuania seems to be perfectly in
line with the European regulation in this field. The Law on Competition explicitly states that
the aim of the law is to harmonise Lithuanian legislation with that of the EC. Thus, the
structure and the wording of the Lithuanian Notice on definition of the relevant market are to
a great extent identical with the Commission Notice on the definition of the relevant market
for the purposes of Community competition law. Consequently, there are no reasons to
question the general assessment of the European Commission that the legal framework in the

                                                
52 Case Nr. 23, 08.02.2000.

53 Case Nr. 11 b, 29.11.2001.

54 Case Nr. 9 b, 09.06.2001.

55 Case Nr. 10 b, 11.10.2001.
56 Case Nr. 2 b, 21.02.2002.
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competition field in Lithuania corresponds to the European principles57. However, the results
of this study also seem to correspond to the other acknowledgment of the Commission,
namely that there is still a need for the improvement as far as the implementation of the
legislative basis is concerned58. For instance, absence of any reference to the Lithuanian
Notice on the definition of relevant markets59 in any of the Council’s decisions, if seen
together with a low number of decisions containing such a definition at all, does not really
match the scrupulous attention paid towards this aspect of the competition law by the
European Commission.

The definition of the relevant market is an essential tool when dealing with competition law
matters. This has been stressed on numerous occasions by the European Court of Justice60,
and has also found confirmation in the Commission’s Notice on the definition of the relevant
market. The fact that the Lithuanian Competition Council has adopted its own Notice on the
market definition shows that this authority is well aware of the importance and the necessity
to delineate relevant markets in competition cases. Nevertheless, the majority of the available
decisions, as already mentioned, are lacking such market assessment.

Concerning the main goal of this study – to compare the practice of the Lithuanian and the EC
competition authorities in defining relevant markets in cases related to the media sectors – it
could not be performed due to the absence of any decisions of the Lithuanian Competition
Council in the media field containing such a definition.

                                                
57 E.g. 2002 Regular Report on Lithuania’s progress towards accession, accessed on the official web-page of

the EU: http://europa.eu.int/comm/enlargement/report2002/lt_en.pdf.

58 E.g. 2003 Comprehensive monitoring report on Lithuania’s preparations for membership, accessed on the
official web-page of the EU: http://europa.eu.int/comm/enlargement/report_2003/pdf/cmr_lt_final.pdf.

59 'HFLVLRQ� 1U�� ��� 2Q� WKH� GHILQLWLRQ� RI� UHOHYDQW� PDUNHWV� �Ä' O� .RQNXUHQFLMRV� WDU\ERV� SDDLãNLQLP � G O
DWLWLQNDPRV�ULQNRV�DSLEU åLPR´���������������SXEOLVKHG�LQ�9DOVW\E V�åLQLRV��2IILFLDO�*D]HWWH���������1U�����
487.

60 See e.g. Case 6/72, Continental Can v. Commission, [1973] ECR 215, para. 14; Case 22/76, United Brands
v. Commission, [1978] ECR 207, para.11.

7.36

7.37



16

D. Impact of Different Regulatory Frameworks on Market Definitions

I. Regulatory frameworks in the Republic of Lithuania having an impact on the
media sector

1. Constitutional provisions

Article 25 of the Constitution of the Republic of Lithuania which is legally effective from 2
November 1992 provides that individuals shall have the right to have their own convictions
and freely express them. Individuals must not be hindered from seeking, obtaining, or
disseminating information or ideas. Freedom to express convictions, as well as to obtain and
disseminate information, may not be restricted in any way other than as established by law,
when it is necessary for the safeguard of  the health, honour and dignity, private  life, or
morals of a person, or for the protection of constitutional order. Freedom to express
convictions or impart information shall be incompatible with criminal actions - the instigation
of national, racial, religious, or social hatred, violence, or discrimination, the dissemination of
slander, or misinformation. Citizens shall have the right to obtain any available information
which concerns them from State agencies in the manner established by law.

2. Sector-specific regulations

a) The 2 July 1996 Law of the Republic of Lithuania No I-1418 on Provision of
Information to the Public.

This Law61 establishes the procedure for collecting, preparing, publishing and disseminating
public information and the rights, duties and liabilities of public information producers and
disseminators, participants therein, journalists and institutions governing their activities.

b) The 18 May 1999 Law of the Republic of Lithuania No VI-1185 on Copyright and
Related Rights.

This law62 regulates:

• copyright in literary, scientific and artistic works (copyright);

• the rights of performers, producers of phonograms, broadcasting organisations and
producers of the first fixation of an audiovisual work (film) (related rights);

• the rights of makers of databases (sui generis rights);

• exercise, collective administration and enforcement of copyright and related rights, as well
as the exercise and enforcement of sui generis rights.

                                                
61 Official Gazette 9DOVW\E V�åLQLRV�2000 n. 75-2272;

62 Official Gazette 9DOVW\E V�åLQLRV,1999 n. 50-1598;
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c) The 1989 European Convention on Transfrontier Television which is legally effective for
the Republic of Lithuania from 17 February 2000.

This Convention63 is concerned with programme services embodied in transmissions. The
purpose is to facilitate, among the countries which signed the Convention, the transfrontier
transmission and the retransmission of television programme services.

After the Council Directives 89/552/EEC and 97/36/EC were implemented into the Law on
Provision of Information to the Public on 1 May 2004, the importance of the Convention
declined, although formally it is still applicable. The Law on Provision of Information to the
Public, implementing the Television without Frontier Directive, is the main legal act dealing
with media as well as with broadcasting issues, this Law is also combined with the provisions
of the Convention. In other words, the Convention is still a sector-specific regulation;
nevertheless it is being rarely applied as the provisions of the Law on Provision of
Information to the Public are harmonized with the Convention.

d) The 18 July 2000 Law of the Republic of Lithuania No VIII-1871 on Advertising.

This Law64 establishes the requirements of the use of advertising, liability of advertising
activity operators, and the legal basis for the control of advertising use in the Republic of
Lithuania.

e) The 15 April 2004 Law of the Republic of Lithuania No IX-2135 on Electronic
Communications.

This Law65 regulates relations pertaining to electronic communications services and networks,
associated facilities and services, use of electronic communications resources as well as social
relations pertaining to radio equipment, terminal equipment and electromagnetic
compatibility.

f) The 29 June 2000 Law of the Republic of Lithuania No VIII-1780 on National Radio
and Television of Lithuania.

This law66 establishes the procedure of the founding, administration, activity, reorganization
and liquidation of the National Radio and Television of Lithuania which is a public, non-
profit institution owned by the State.

g) The 18 July 2000 Civil Code of the Republic of Lithuania.

The Civil Code67 contains provisions regarding protection of privacy, personal rights, honor,
reputation etc.

                                                
63 Official Gazette 9DOVW\E V�åLQLRV, 2000 n. 29-805;

64 Official Gazette 9DOVW\E V�åLQLRV��2000, n. 64-1937;

65 Official Gazette 9DOVW\E V�åLQLRV, 2004, n. 69-2382;

66 Official Gazette 9DOVW\E V�åLQLRV, 2000, n. 58-1712;

67 Official Gazette 9DOVW\E V�åLQLRV, 2000, n.  74-2262;
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h) The 13 December 1984 Code of Administrative Offences of the Republic of Lithuania.

The Code68 provides administrative liability for dissemination of prohibited or restricted
public information, infringement of requirements for broadcasting programmes, advertising,
support of broadcasters, refusal to provide journalist with information or obstruction to
journalist to perform his professional assignments and etc.

The 26 September 2000 Criminal Code provides criminal liability for illegal collection and
use of personal information.

i) The 5 March 2003 Resolution of the Government of the Republic of Lithuania No 290
on Information Prohibited for Disclosing in Computer Networks of Public Use.

The resolution69 specifies which information should be banned from presentation on the
internet.

3. Other provisions

The Code of Ethics of Lithuanian Journalists and Publishers, 1996. The Code specifies no
ethical actions of journalists and publishers which are prohibited.

II. Regulatory authorities in the Republic of Lithuania having an impact on the media
sector

1. Lithuanian Radio and Television Commission

a) Legal basis

The Radio and Television Commission of Lithuania is guided by the Constitution of Republic
of Lithuania, the 2 July 1996 Law of the Republic of Lithuania No I-1418 on Provision of
Information to the Public, its own regulations, approved by the Commission itself and the
Rules for Licensing Broadcasting and Re-broadcasting Activities.

The Commission shall comprise 13 members: one member shall be appointed by the President
of the Republic, three members shall be appointed by the Seimas on a proposal from the
Committee on Education, Science and Culture, one member each shall be appointed by the
Lithuanian Artists’ Association, the Lithuanian Cinematographers’ Union, the Lithuanian
Composers’ Union, the Lithuanian Writers’ Union, the Lithuanian Theatres’ Union, the
Lithuanian Journalists’ Union, the Lithuanian Journalists’ Society, the Lithuanian Bishops’
Conference, and the Lithuanian Periodical Press Publishers’ Association. Members of the
Commission shall be appointed for the entire term of office of the appointing institution or the
entire term of powers of the appointing organization’s management body. Only a person of
good repute may be appointed as member of the Commission. No appointed member of the
Commission shall serve more than two consecutive terms. The legal grounds for a member’s

                                                
68 Official Gazette 9DOVW\E V�åLQLRV, 2004, n. 185-6836;

69 Official Gazette 9DOVW\E V�åLQLRV, 2003, n. 24-1002;
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work in the Commission shall be a decision adopted by the appointing institution or
organization.70

Members of the Seimas and of the Government, members of the Council of the National
Radio and Television of Lithuania, public servants of political (personal) confidence, persons
linked with broadcasters and re-broadcasters by virtue of employment, also persons having a
participating interest in the broadcasters and re-broadcasters may not be appointed as
members of the Commission. Family members of members of the Commission may not have
a participating interest in broadcasters or re-broadcasters. If appointed to the Commission,
members of political parties and organisations shall suspend their membership in a political
party or organisation and participation in the activities thereof until the end of their term in the
Commission.

b) Functions/ competencies

The Radio and Television Commission of Lithuania is an independent institution with powers
of regulation and supervision of activities of commercial radio and television broadcasters,
which is accountable to the Seimas of the Republic of Lithuania. It is an expert of the Seimas
and Government of the Republic of Lithuania in matters of radio and television broadcasting.
Together with the Communications Regulatory Authority, the Radio and Television
Commission of Lithuania works out the strategy and the strategic plan of radio and television
broadcasting. It announces tenders for the acquisition of broadcasting or re-broadcasting
licenses. It establishes the tender conditions and the terms of licensing, as well as fixes the
rate of a registration fee and licensing fee for tenderers. It adopts decisions concerning the
tender results and the granting of licenses. It supervises the observance of terms of licensing
and decisions adopted by the Radio and Television Commission of Lithuania.

The Commission shall perform the following functions71:

• in conjunction with the Communications Regulatory Authority, draw up the Strategy for
Assigning Radio Frequencies to Broadcast and Transmit Radio and Television
Programmes; also, in conjunction with the Communications Regulatory Authority and in
accordance with the Strategy for Assigning Radio Frequencies to Broadcast and Transmit
Radio and Television Programmes, draw up and approve the Strategic Plan for the
Assignment of Radio Frequencies to Broadcasting and Transmission of Radio and
Television Programmes;

• announce and organise, in accordance with the procedure established by the Law on
Provision of Information to the Public and the Rules for Licensing Broadcasting and Re-
broadcasting Activities, tenders for obtaining broadcasting and/or re-broadcasting
licences, determine the terms and conditions of these tenders and licences, and issue
licences;

• set the rate of the licence fee and the rate of the fee for the examination of licence
applications;

                                                
70 Law on Provision of Information to the Public, Art. 48(4), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272;

71 Law on Provision of Information to the Public Art. 49, Official Gazette 9DOVW\E V�åLQLRV, 2000, n. 75-2272
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• maintain control over compliance by broadcasters and re-broadcasters with the obligations
undertaken by them, also with licence conditions and the decisions adopted by the
Commission;

• establish the procedure for adhering to the requirements laid down in the laws and the
requirements of the European Union concerning the structure and content of programmes
as well as the broadcasting of advertisements;

• maintain control over compliance by broadcasters with the provisions of the Law on
Provision of Information to the Public concerning the proportion of European works and
works by independent producers in the programmes broadcast, the right to broadcast
events of major importance to society as well as with the requirements concerning
television advertising and provisions on the sponsorship of programmes;

• maintain control over compliance by re-broadcasters with the provisions of the Law on
Provision of Information to the Public concerning the re-broadcasting of programmes;

• monitor broadcasters’ and re-broadcasters’ programmes to maintain control over
compliance with the laws and Commission decisions regulating the activities of
broadcasters and re-broadcasters as well as with licence conditions;

• impose, in accordance with the procedure established by the law, the following penalties
on broadcasters and re-broadcasters who have violated the requirements of the Law on
Provision of Information to the Public, licence conditions or who do not comply with the
decisions adopted by the Commission: reprimands, monetary penalties prescribed by the
Code of Administrative Offences of the Republic of Lithuania, suspension of licence for a
period of up to 3 months or revocation of licence;

• collect information about broadcasters, re-broadcasters and common-use reception
networks, analyse their activities, publish information about the participants therein,
prepare information and methodical materials on these issues;

• prepare and submit every 2 years to the Seimas an analytical survey of the implementation
of Lithuania’s audiovisual policy, the development of the market of audiovisual services,
and the prospects for the expansion of national audiovisual sector, including the statistical
data on the progress achieved by all the broadcasters falling under the jurisdiction of the
Republic of Lithuania, also stating the reasons that impede the implementation of the said
provisions and remedial measures taken or to be taken.

The Commission shall have the right to obtain free of charge from broadcasters and re-
broadcasters, state and municipal institutions and agencies as well as other legal persons the
information necessary to discharge its functions. Members of the Commission and the
Administration shall be prohibited from disseminating information which is a commercial
secret of broadcasters and re-broadcasters.

2. The Inspector of Journalist Ethics

a) Legal basis

The Inspector of Journalist Ethics is a State Officer who shall supervise the implementation of
the provisions of the 2 July 1996 Law of the Republic of Lithuania No I-1418 on Provision of
Information to the Public. His competence is established in this Law also in the Regulations

7.54

7.55



21

of the activities of the Inspector of Journalist Ethics, approved by the Seimas Resolution No.
IX-2341.

The Inspector of Journalist Ethics shall be appointed by the Seimas on a proposal from the
Ethics Commission of Journalists and Publishers. Only a citizen of the Republic of Lithuania
of good repute with higher education qualifications and the competence necessary to perform
his duties shall be appointed the Inspector of Journalist Ethics. Members of Seimas and
Government as well as public servants of political (personal) confidence may not be
appointed as the Inspector of Journalist Ethics. The Inspector of Journalist Ethics and
members of his family may not be linked with producers and/or disseminators of public
information by virtue of employment and may not have the shares of the producers and/or
disseminators of public information.72

The Inspector of Journalist Ethics shall act in accordance with the Constitution of the
Republic of Lithuania, other laws, international treaties of the Republic of Lithuania, decrees
of the President of the Republic, and other legal acts adopted by the Seimas and Government.
He should also act in conformity with the principles of legality, objectivity, justice and
openness.

The decisions of the Inspector of Journalist Ethics may be appealed against in court within 30
days after the day of their publication. The Inspector of Journalist Ethics may not hold any
other elective or appointive office and receive any other remuneration, except for that
prescribed for his current position and payments for pedagogical or creative activity. The
Inspector of Journalist Ethics shall work in accordance with the regulations approved by the
Seimas.

b) Functions/ competencies

The Inspector of Journalist Ethics shall perform the following functions73:

• examine the complaints of interested persons regarding violation of their honour and
dignity in the media;

• examine the complaints of interested persons regarding violation of the right to privacy in
the media;

• assess compliance with the principles of providing information to the public set forth in
this and other laws, submit proposals to state institutions for improving their
implementation;

In discharging the functions specified above, the Inspector of Journalist Ethics may:

• reprimand the producers and disseminators of public information about the noticed
violations of legal acts governing the provision of information to the public and request
that they be eliminated;

• request that a producer or disseminator of public information refute in accordance with the
established procedure published false information, degrading the honour and dignity of a

                                                
72 Law on Provision of Information to the Public, Art. 50, Official Gazette 9DOVW\E V�åLQLRV, 2000, n. 75-2272;

73 Law on Provision of Information to the Public, Art. 51, Official Gazette 9DOVW\E V�åLQLRV, 2000, n. 75-2272;
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person or damaging his legitimate interests, or provide that person with a possibility to
reply and deny such information;

• appeal to competent state institutions and the Ethics Commission of Journalists and
Publishers in respect of the noticed violations of the legal acts governing the provision of
information to the public.

The Inspector of Journalist Ethics shall have the right to receive, free of charge, from the
producers and disseminators of public information, state and municipal institutions and
agencies the information necessary for discharging the functions thereof. The Inspector of
Journalist Ethics shall report at least once a year about his work to the Seimas.

3. The Communications Regulatory Authority

a) Legal basis

The Communications Regulatory Authority is established under the 15 April 2004 Law of the
Republic of Lithuania No IX-2135 on Electronic Communications. The activities of
Communications Regulatory Authority shall be guided by the mentioned law as well as its
own Regulations which are approved by the Resolution No. 1029 of the Government.

It is an independent state institution responsible for the regulation of electronic
communications activities and for the supervision of compliance with and implementation of
the provisions of the Law on Electronic Communications, except where such supervision and
implementation fall within the scope of competence of other state institutions.

b) Functions/ competencies

The Communications Regulatory Authority shall perform the following functions74:

• exercise control over, supervision of and implementation of the provisions of the Law and
the legal acts implementing it, except where such control, supervision and implementation
fall within the scope of competence of other state institutions as defined by the Law;

• in the cases provided for in legal acts, issue permits to use equipment and devices, import
and use radio monitoring equipment;

• prepare and submit to the Government for approval the National Radio Frequency
Allocation Table and implement it within the scope of its competence; prepare, together
with the Radio and Television Commission of Lithuania, the Strategy and submit it to the
Government for approval; 4) draw up, on the basis of the Strategy and together with the
Radio and Television Commission of Lithuania, the Strategic Plan for the Assignment of
Radio Frequencies to Broadcasting and Transmission of Radio and Television
Programmes;

• cooperate with foreign regulatory authorities governing electronic communications
activities;

                                                
74 Law on Electronic Communications Art. 9, Official Gazette Valstyb V�åLQLRV, 2004, n.69-2382;
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• prepare and submit to the Government or an institution authorised by the Government
proposals for national policy and strategy in the field of electronic communications and
implementation thereof;

• prepare and submit to the Government proposals regarding price caps for universal
service; prepare and submit to the Government for approval the rules for the provision of
universal service;

• collect and store, in accordance with the procedure established by the Government,
information about the nature of technical data on electronic communications recorded and
stored by undertakings providing electronic communications networks and/or services;

4. The Ethics Commission of Journalists and Publishers

a) Legal basis

The Ethics Commission of Journalists and Publishers is established under the 2 July 1996
Law of the Republic of Lithuania No I-1418 on Provision of Information to the Public. Its
activities are guided by the mentioned Law and by its own regulations, approved by the
Commission itself on 18 December 2000. It is a self-regulatory institution of public
information producers and disseminators. The Commission, comprised of 12 members to be
appointed each by the Lithuanian Centre for Human Rights, the Lithuanian Psychiatric
Association, the Lithuanian Bishops’ Conference, the Lithuanian Periodical Press Publishers’
Association, the Lithuanian Radio and Television Association, the Lithuanian Cable
Television Association, Regional Televisions’ Association, and the Lithuanian Journalists’
Union, the Lithuanian Journalists’ Society, the Lithuanian Journalism Centre, National Radio
and Television of Lithuania and the Lithuanian Chapter of International Advertising
Association, shall be formed and its rules of procedure shall be established by an assembly of
the representatives of journalists’ and publishers’ organisations. Members of the Commission
shall be appointed for a term of three years. The work of the Commission shall be organised
by the Chairman of the Commission, who shall be elected by the Commission from among its
members for a term of one year.75

b) Functions/ competencies

The Commission shall perform the following functions76:

• focus on the education of the professional ethics of journalism;

• examine the violations of professional ethics committed in the course of providing
information to the public by journalists, producers of public information or responsible
persons appointed by the participants therein;

• ascribe press publications, feature and video films, radio and television programmes or
broadcasts to the media category of pornographic, erotic and/or violent nature;

                                                
75 Law on Provision of Information to the Public, Art. 47(2), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272

76 Law on Provision of Information to the Public, Art. 47(4), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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• supervise compliance by the producers and disseminators of public information with the
requirements laid down in the laws and other legal acts regarding the public showing,
reproduction and distribution of feature films, video films and video programmes, their
circulation and distribution, the public showing of events of erotic nature, and the
procedure for disseminating printed matter of erotic and violent nature;

• supervise the compliance of disseminated public information with the provisions laid
down in the laws, prohibiting the incitement of national, racial, religious, social or gender
hatred, libel and disinformation;

In performing its functions, the Commission may seek assistance from experts delegated by
the ministries of culture, health and justice. All interested persons may appeal to the
Commission. The Commission shall act in accordance with the Constitution of the Republic
of Lithuania, the Law on Provision of Information to the Public and other laws, international
treaties of the Republic of Lithuania, decrees of the President of the Republic, other legal acts
passed by the Seimas and Government, as well as the Code of Ethics of Lithuanian Journalists
and Publishers and the Resolution on the Ethics of Journalism adopted by the Parliamentary
Assembly of the Council of Europe.

Commission decisions concerning the violation of professional ethics or other violations shall
be published immediately in the same media where the Commission has established these
violations. If a producer and/or disseminator of public information fails to publish the
decision of the Commission pertaining to the violation of professional ethics or other
violations in its own media, the decision shall be announced on the National Radio of
Lithuania.

5. Information Society Development Committee under the Government of the Republic of
Lithuania

a) Legal basis

Resolution No. 229 of 28 February 2001 of the Government of the Republic of Lithuania on
Conceptual Framework of the National Information Society Development of Lithuania
establishes the legal basis for this institution. Activities of the Committee are also guided by
the Resolution No. 844 of 5 July 2001 of the Government On approval of Regulations of the
Information Society Development Committee under the Government of the Republic of
Lithuania.

b) Functions/ competencies

Key objectives of the Committee:

• to participate in the process of shaping state policy for the development of information
technologies and telecommunications and coordinate its implementation;

• to coordinate planning, creation and development of the ITT infrastructure complying
with the European Union standards;

• in line with the ITT Development Strategy adopted by the Government of the Republic of
Lithuania, to coordinate the ITT development throughout the country, to ensure equal
access to ITT to all Lithuanian consumers, to promote competition between ITT service
providers, and to expand communication between population and legal entities, on the one
hand, and state and municipal institutions, on the other;
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• to coordinate the application of modern technologies; in collaboration with ministries and
other governmental institutions and public authorities, to formulate innovative
technological policies for the economic development of the Republic of Lithuania, to
organise the promotion and regulation of intellectual activities on the state level.

The Committee is also a coordinating institution for the control of internet content.

III. Market definitions and/or criteria upheld for market perception in the relevant
sector focused legislation

In Lithuania there are no specific market definitions in the media sector, therefore below we
will present the definitions used in different sectors of media, which might be useful as
criteria to determine the notion of market in the field of media. The 2 July 1996 Law of the
Republic of Lithuania No I-1418 on Provision of Information to the Public provides the main
definitions for media sectors, the 18 May 1999 Law on Copyright and Related Rights mainly
deals with music-copyright, films and books. Definitions from both of them are provided
below.

1. Publishing

The law on Copyright and Related Rights deals with magazines, books and newspapers as
they are concerned with copyright, while the Law on Provision of Information to the Public
mainly deals with newspapers as a means of disseminating information.

“Publication”  means the production of copies of a work or of an object of related rights in
quantities sufficient to satisfy the reasonable requirements of the public, regardless of the
method of production, provided that such work or the object of related rights has become
available for the public access with the consent of the author or other owner of copyright or
related rights.77

“City and district newspaper” means a periodical which is published and circulated at least
once a week in the municipal territory of a single city or district and which has at least 90 %
of its circulation distributed within the municipal territory of that city or district.78

“Regional newspaper” means a periodical which is published and circulated at least once a
week in the territories of counties as defined in the Law on the Territorial Administrative
Units of the Republic of Lithuania and their Boundaries and which has at least 90 % of its
circulation distributed within the territory of a single county.79

“Journalist”  means a natural person who, on a professional basis, collects, prepares and
presents materials to the producer of public information on his own initiative, under a contract
with the producer or by his assignment and/or is a member of the professional journalists’
association.80

                                                
77 Law  on Copyright and Related Rights Art. 2(14), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

78 Law on Provision of Information to the Public, Art. 2(14), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

79 Law on Provision of Information to the Public, Art. 2(26), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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2. Music-copyright

Definitions concerning music publishing, recording and distribution are provided in the Law
on Copyright and Related Rights:

“Phonogram” means the fixation of the sounds of a performance, or of other sounds, or of the
representation of sounds, by technical devices in any material sound-recording medium.81

“Producer of a phonogram” means a natural or legal person, or an enterprise which does not
have the rights of a legal person, which takes the initiative and has the responsibility for the
first fixation of the sounds of a performance or other sounds, or the representation of sounds.82

“Publication”  means the production of copies of a work or of an object of related rights in
quantities sufficient to satisfy the reasonable requirements of the public, regardless of the
method of production, provided that such work or the object of related rights has become
available for the public access with the consent of the author or other owner of copyright or
related rights.83

3. Film

“Audiovisual works” means cinematographic works or any other works expressed by
cinematographic means that are comprised of a series of related images expressing a motion,
with or without accompanying sounds, recorded (fixed) in a material visual recording
medium.84

“Producer of an audiovisual work” means a natural or legal person on the initiative and
responsibility of which an audiovisual work is being made.85

4. Broadcasting

“Subscriber” means a person who under a contract with a broadcaster or re-broadcaster
receives television and/or radio programmes.86

“Terrestrial television, radio network” means an electronic communications network which
is comprised of more than one analogue or digital terrestrial television, radio station and
which is intended for broadcasting and/or re-broadcasting of the same
programme/programmes to the public.87

                                                                                                                                                        
80 Law on Provision of Information to the Public, Art. 2(42), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272;

81 Law  on Copyright and Related Rights, Art. 2(8), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

82 Law  on Copyright and Related Rights, Art. 2(9), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598

83 Law  on Copyright and Related Rights, Art. 2(14), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

84 Law on Provision of Information to the Public, Art. 2(10), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

85 Law on Copyright and Related Rights, Art. 2(3), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

86 Law on Provision of Information to the Public, Art. 2(1), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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“Terminal equipment” means television sets, radio receivers, and other reception equipment
used to receive broadcast and/or re-broadcast programmes and other types of broadcast
information.88

 “Cable television, wire radio network” means an electronic communications network
intended for broadcasting, re-broadcasting and receiving programmes, changing their
encoding or electromagnetic oscillation parameters and transmitting them by cable and wire
distribution lines to the terminal equipment of subscribers.89

“Broadcast” means a separate part of a programme, usually having its own name,
broadcasting time, authors and hosts.90

 “Microwave multichannel distribution system network” (hereinafter referred to as the
“MMDS network”) means an electronic communications network used for broadcasting, re-
broadcasting and receiving programmes, changing their encoding or electromagnetic
oscillation parameters and transmitting them by microwave terrestrial transmitters and by the
signal reception network of such transmitters to the terminal equipment of subscribers.91

“Independent producers” means persons who do not have a participating interest in a
broadcaster or who are not members of the broadcaster’s administrative bodies, also persons
who are not linked with the broadcaster by virtue of an employment, service relationship or
joint activity, producing audiovisual works and selling them freely or transferring them
otherwise. 92

“Satellite television, radio” means programme broadcasting and/or re-broadcasting by an
artificial earth satellite (satellites).93

“Programme” means the total entity of separate audiovisual works (broadcasts, films,
advertisements, announcements, broadcasting of various events, etc.) that are independent in
their content, structure and broadcasting time and that are transmitted to the public,
irrespective of the technical means employed.94

                                                                                                                                                        
87 Law on Provision of Information to the Public, Art. 2(3), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272;

88 Law on Provision of Information to the Public, Art. 2(9), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

89 Law on Provision of Information to the Public, Art. 2(12), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

90 Law on Provision of Information to the Public, Art. 2(13), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

91 Law on Provision of Information to the Public, Art. 2(16), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

92 Law on Provision of Information to the Public, Art. 2(17), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

93 Law on Provision of Information to the Public, Art. 2(20), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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 “Re-broadcasting” means the reception of complete programmes, or parts thereof, broadcast
by broadcasters to the public and the simultaneous transmission of such unchanged
programmes, irrespective of the technical means employed.95

“Re-broadcaster” means a disseminator of public information, having a re-broadcasting
licence or, in cases specified by the law, not having such a licence, who re-broadcasts
complete and unchanged programmes, or parts thereof, broadcast to the public and assumes
responsibility for their legality.96

“Teleshopping” means direct offers of an advertising client broadcast by television to
purchase goods or services, including immovable property, property rights and obligations, in
return for payment.97

“Broadcasting” means the production of programmes and their initial transmission to the
public by any type of terrestrial transmitter, cable, satellite or any other electronic
communications network. It does not include communication services providing items of
information or other messages on individual demand such as telecopying, electronic data
banks or other similar services.98

“Broadcasting, re-broadcasting licence” means a written document issued by the Radio and
Television Commission of Lithuania granting its holder the right to engage in programme
broadcasting and/or re-broadcasting activity within a defined territory and laying down the
conditions for such broadcasting and/or re-broadcasting. 99

“Broadcaster” means a person who possesses a broadcasting licence or, in cases specified by
the law, does not possess one and who assumes editorial responsibility for the programmes
broadcast, produces and transmits them to the public himself or allows another person to
transmit them unchanged; “national broadcaster” means a broadcaster whose programme
broadcast by a terrestrial radio or television network is received within a territory inhabited by
more than 60 % of Lithuania’s population; “regional broadcaster” means a broadcaster whose
programme broadcast by a terrestrial radio or television network is received within a territory
inhabited by less than 60 % of Lithuania’s population; “local broadcaster” means a
broadcaster whose programme is broadcast by one radio or television station.100

                                                                                                                                                        
94 Law on Provision of Information to the Public, Art. 2(23), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272;

95 Law on Provision of Information to the Public, Art. 2(28), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

96 Law on Provision of Information to the Public, Art. 2(29), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

97 Law on Provision of Information to the Public, Art. 2(32), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

98 Law on Provision of Information to the Public, Art. 2(33), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

99 Law on Provision of Information to the Public, Art. 2(34), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

100 Law on Provision of Information to the Public, Art. 2(35), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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The Law on Copyright and Related Rights provides several other definitions of broadcasting
or re-broadcasting concerning copyright.

“Broadcasting” means the transmission by means of telecommunications, including by
satellite, for public reception of sounds or images and sounds, or their expression; the
transmission of coded signals is considered to be transmission if a broadcasting organization
provides society with special decoding devices or grants permission to acquire them.101

“Broadcasting organisation” means a legal person or an enterprise which does not have the
rights of a legal person, the main activity of which is the preparation and transmission of
programmes, as well as a cable retransmission operator preparing and transmitting its own
broadcasts and programmes.102

“Cable retransmission” means the simultaneous, unaltered and unabridged retransmission by
a cable or microwave system of broadcast radio and television programmes intended for
reception by the public, transmitted by wire or over the air, including that by satellite.103

“Cable retransmission operator” means a natural or legal person, or an enterprise which does
not have the rights of a legal person, running cable or microwave facilities of the reception of
transmission signals and integrated reception networks.104

5. Internet

The 5 March 2003 Resolution of the Government of the Republic of Lithuania No 290 “On
Information Prohibited for Disclosing in Computer Networks of Public Use” provides the
definition on “the electronic means of provision of information to the public” as the internet
websites of other media means (press, television, radio), where the information, disseminated
in ordinary way, is provided in electronic form.105

6. Definitions common to all media sectors

“The Media” means books, newspapers, journals, bulletins or other publications, television
and radio programmes, film and other sound or visual studio productions and other means of
public dissemination of information. In accordance with this Law, technical and office
documents as well as securities are not ascribed to the media.106

“Advertising”  means information disseminated in any form and by any means in connection
with a person’s economic, commercial, financial or professional activity for the purpose of
promoting the purchase of goods or services, including the purchase of immovable property

                                                
101 Law  on Copyright and Related Rights Art 2(26), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

102 Law  on Copyright and Related Rights Art 2(27), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

103 Law  on Copyright and Related Rights Art 2(15), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

104 Law  on Copyright and Related Rights Art 2(16), Official Gazette Valstyb V�åLQLRV, 1999, n. 50-1598;

105 5 March Resolution of the Government No. 290 On Information Prohibited for Disclosing in Computer
Networks of Public Use Par.4, Official Gazette Valstyb V�åLQLRV��������Q���������

106 Law on Provision of Information to the Public Art. 2(40), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;
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and the transfer of property rights and obligations.107

“Provision of information to the public” means an activity of providing public information to
the public108

“Sponsorship” means financial or other material assistance provided to a producer and/or
disseminator of public information by a person not engaged in the activities of such sponsored
public information producer and/or disseminator with a view to promoting its name, its trade
mark, its image, its activities or its products.109

“Disseminator of public information” means a broadcaster, re-broadcaster or any other
person who transmits or disseminates by other means public information to the public.110

IV. Market definitions in the media sector, as upheld in sector specific practice of
authorities and courts

In Lithuania no specific market definitions in the media sector exist. Neither are they provided
by the competition regulator (Lithuanian Competition Council), nor by the media regulators.

As it is mentioned in Part III (Market definitions and/or criteria upheld for market perception
in the relevant sector focused legislation), the legal definitions for the media are provided in
the Law on Provision of Information to the Public and some of them in the Law on Copyright
and Related Rights. The practice of the relevant media regulatory authorities is poor as most
of them do not provide any interpretations and do not concretize the given legal definitions.

Most of the decisions adopted by the regulatory authorities (Radio and Television
Commission, the Inspector of Journalistic Ethics, the Ethics Commission of Journalists and
Publishers and etc.) do not specify the above mentioned legal definitions as the decisions are
adopted not for the sake of interpreting the legal definitions but for other purposes and the
authorities do not try to elaborate them in respect of any other issues.

For example, the Radio and Television Commission adopts the decisions concerning the
broadcasting and re-broadcasting licences as well as the infringements of the Law on
Provision of Information to the Public, but in its decisions the Commission does not elaborate
the definitions of certain media sectors.111

                                                
107 Law on Provision of Information to the Public Art. 2(27), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-

2272;

108 Law on Provision of Information to the Public Art. 2(39), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

109 Law on Provision of Information to the Public Art. 2(30), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

110 Law on Provision of Information to the Public Art. 2(10), Official Gazette 9DOVW\E V� åLQLRV, 2000, n. 75-
2272;

111 For the purpose of the study the decisions of the Radio and Television Commission where evaluated and it
was also orally confirmed by the Commission, that the Commission is guided by the definitions established
in the Law on Provision of Information to the Public and therefore does not give any specific interpretations
on this issue.
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The Inspector of Journalistic Ethics deals with complaints from private parties concerning the
right to privacy, honor, dignity, he also publishes the annual reports of his activities, but the
interpretations of legal definitions in the media sphere cannot be found in the mentioned
documents issued by the Inspector as the human rights are mostly emphasized in them.

The Ethics Commission of Journalists and Publishers is mainly associated with the
supervision of standards of professional ethics of journalists. The Commission is a self-
regulatory institution of public information producers and disseminators; therefore, it does not
have any administrative powers. When asserting the actions of journalists in a view of
standards of professional ethics, the Commission deals with the moral values of the society
and journalists ethics, but does not concretize or define the certain media products or services.

As concerns the courts’ practice in the media sphere, it is mainly associated with human rights
such as honor, dignity and right to private life, that is not relevant to present study. Defining
certain markets is as a rule the competence of the competition regulator (Lithuanian
Competition Council). The Lithuanian Competition Council has not yet adopted any decision,
where the relevant market in the media sector would be defined, as a consequence no case
dealing with the dominant position or other issue regarding the definition of certain media
sector was held in the court. Therefore, in the present study we are not able to present any
practice of the courts and authorities, defining the media market or its relevant sectors.

V. Common factors and differences between the media specific market definitions
and the market definitions used in application of the competition rules

It was already mentioned that no specific media market definitions exist, therefore the
comparison to the market definitions used in application of the competition rules is
impossible.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

Regulators of the media and of the competition are still much separated. It was mentioned that
there are no decisions of the Lithuanian Competition Council containing a relevant market
definitions in the media sector; therefore the cooperation between the regulators of media and
Competition Council can be hardly found.

It is further important to notice, that media regulatory institutions obtain quite distinct
functions (see Part II Regulatory authorities in the Republic of Lithuania having an impact on
the media sector): The Radio and Television Commission is mostly responsible for
broadcasting and re-broadcasting activities, issuing the licenses; the Inspector of Journalistic
Ethics is a State Officer mainly dealing with the complaints from private parties as concerns
right to privacy, honor and dignity; The Ethics Commission of Journalists and Publishers is a
self-regulatory institution mainly adhering the infringements of The Code of Ethics of
Lithuanian journalists and publishers, adopted in 1996. Therefore, these media regulatory
institutions do not provide any official definitions of the media market or any official
interpretations of the definitions used in different media sectors and as a consequence the
mentioned authorities do not cooperate with the Lithuanian Competition Council.

Thus the impact of the non-competition framework on the work of Competition Council
cannot be elaborated at present.
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A. The General Approach toward Relevant Market Definition in
Competition Law in Malta

I. Introduction

1. Relevant Legislation

The most important piece of legislation concerning competition law in Malta (from now
on referred to only as competition law) is the Competition Act (Chapter 379 of the Laws
of Malta; also known as CAP. 379) enacted in 1994.1 A subsequent legislation was
enacted in 2002 known as Control of Concentrations Regulations (from now on referred
to as Concentrations Regulations).2

Following the EC Treaty pattern, namely Article 81, Article 5 (1) of the Competition
Act contains a general prohibition against all agreements entered into between
undertakings, decisions by associations of undertakings and concerted practices among
undertakings that have as their object or effect the restriction, distortion or prevention of
competition. Paragraph 3 of the same article provides for exemptions from the
prohibition of Article 5 if agreements, decisions or concerted practices contribute to the
improvement of the production or distribution of goods or to the promotion of economic
progress and which allow consumers a fair share of the resultant benefit provided that
any such agreement (or decision and/or concerted practice) does not contain restrictions
which are not indispensable for the attainment of its objectives and does not
significantly reduce competition.

Article 9 of the Competition Act, similar to Article 82 EC, prohibits any abusive
behavior by a dominant undertaking. A special feature of Malta competition law is that,
according to Article 9 (3), an undertaking which alone or in concert with others has a
share of at least 40% of the relevant market shall, in the absence of proof to the

                                                
∗∗ This study is based only on the information obtained from the decisions provided by the Office for

Fair Competition and the decisions of the Commission for Fair Trading published on its website at: 
http://www.mcmp.gov.mt/consumer_fairtrade04.asp

1 Act XXXI of 1994, as amended by Acts XXVIII of 2000, IV of 2003, and III of 2004.
2 See Subsidiary Legislation 379.08 (S.L. 379.08) enacted by Legal Notice 294 of 2002, as amended

by Legal Notice 299 of 2002. For an account on competition policy in Malta see: Lino Briguglio &
Eugene Buttigieg, Competition Policy in Small Economies – Malta, OECD Global Forum on
Competition, (CCNM/GF/COMP/WD(2003)32 of 31 January 2003); See also Marcel Pizzuto,
Competition Policy in Malta. The essay can be obtained from the homepage of the International Bar
Association under Global Competition Forum section, at:

http://www.globalcompetitionforum.org/europe.htm#Malta
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contrary, be deemed to be in a dominant position. This presumption of dominance in
cases of undertakings having a share of at least 40% of the market reverses the burden
of proof, thereby obliging the latter undertakings to prove that despite the high share
they hold in the market, they are not dominant. In addition, it provides a strong
incentive for both the competition authorities and undertakings to advance their own
versions of the relevant product and geographical market.

Since, in the absence of other factors demonstrating the opposite, the evidence of a
market share of 40% deems an undertaking to be dominant, as a matter of law, the
authorities need in practice only to show that this market share exists. For this reason, a
well-argued assessment of the markets, which may result in a narrow market definition,
makes the job of the authorities much easier. Undertakings, on the other hand, will
attempt to define the relevant market as broadly as possible. A broad relevant market
will result in them having less then 40% market share and place the burden of proof of a
dominant position on the authorities.

With regard to mergers between undertakings, Article 4 (1) of Concentrations
Regulations states that “concentrations that might lead to a substantial lessening of
competition in the Maltese market or a part thereof are prohibited.”  Article 4 (4)
provides for a derogation from the prohibition of paragraph (1) by stating that
“concentrations that bring about or are likely to bring about gains in efficiency that will
be greater than and will offset the effects of any prevention or lessening of competition
resulting from or likely to result from the concentration shall not be prohibited if the
undertakings concerned prove that such efficiency gains cannot otherwise be attained,
are verifiable and likely to be passed on to consumers in the form of lower prices,
greater innovation, choice or quality of products or services.”

While scrutinizing the remaining provisions of both the Competition Act and the
Control of Concentrations Regulations, one realizes that the legal framework
concerning competition in Malta closely resembles that of the European Community.

2. Relevant Competition Authorities

Articles 3 and 4 of the Competition Act state that there shall be an Office for Fair
Competition (OFC) and a Commission to be known as the Commission for Fair Trading
(CFT). These two institutions are entrusted with the enforcement of competition law
(both the Competition Act and the Control of Concentrations Regulations). The OFC is
essentially entrusted with investigatory powers. To this end, the OFC (the Director of
the OFC) has the power to carry out investigations of its own motion or at the request of
the Minister or upon a reasonable allegation in writing of a breach of the provisions of
the Act, by a complainant or at the request of any designated national competition
authority of any other Member State or the European Commission (Article 12 of the
Competition Act). According to Article 3 of the Competition Act, the OFC has as its
tasks to advise undertakings, associations of undertakings and the public in relation to
matters concerned with fair trading practices and procedures under the Competition Act;
to advise and make proposals and recommendations to the Minister in relation to any
matter concerning the application of the Competition Act; to carry out all the functions
and duties assigned to it under the Competition Act related to the investigation,
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determination and suppression of restrictive practices; and generally to exercise the
powers conferred upon it under the Competition Act, and as may be assigned to it by the
Minister, within the context of the Competition Act. In cases of non-serious
infringements, the Director of the OFC has the power to issue cease and desist orders or
compliance orders setting behavioral or structural remedies addressed to those
undertakings that have infringed the Competition Act, (see Articles 12A (1) and 13 of
the Competition Act). In all other cases, if it results to the Director that such a serious
infringement has taken place, the Director shall make a report to the CFT of the
conclusions arrived at by him during his investigations, following which the CFT shall
issue a decision (Article 12A (2) of the Competition Act). The CFT on the other hand
has a judiciary role. The CFT is composed by the Chairman, who shall be a Magistrate,
and two other Members. The other two members shall be an economist and a certified
public accountant (Article 4 of Competition Act). The CFT has the power to decide
whether or not there has been a breach of the Competition Act in the cases brought
before it. In this context, the CFT can review the decisions adopted by the OFC.

Both the Office for Fair Competition and the Commission for Fair Trading are relevant
to this study, since both institutions regularly delineate relevant markets for the
purposes of their assessments under competition law. Another authority that might also
be relevant to this study is Malta Communications Authority (MCA) since it also carries
out ex ante market definition with the aim of identifying undertakings having a
Significant Market Power (SMP) as required by the EC Electronic Communications
Framework Directive.3 However, the MCA is not empowered to deal with cases of
infringement of competition law. For this reason, the practice of the Malta
Communications Authority will not be analyized in the following first three parts of this
study (Parts A, B, and C). These parts will only deal with the decisional practice of the
Office for Fair Competition and the Commission for Fair Trading.

II. Relevant market definition in competition law in Malta

It must be stressed at the very outset that there have been no major decisions of the
Office for Fair Competition or the Commission for Fair Trading concerning media
activities thus far. Nor have these institutions made any decisions concerning other
commercial activities in which media markets had played an important part in the
assessment under competition law. Few decisions bear relevance to this study and are
discussed as this work proceeds.  However, these few decisions can not provide the
material basis for rigorous and comprehensive conclusions concerning media market
definition.

For this reason, the following part of this work (part A) will present the approach of the
Office for Fair Competition and/or the Commission for Fair Trading toward relevant
market definition, i.e. the main tests these institutions use for delineating the relevant

                                                
3 Recently, a “Memorandum of Understanding” has been signed with the aim to clearly define the

respective powers of the OFC and the MCA as regards competition cases. It is foreseen that such a
clear separation of powers will prevent undertakings engage in “forum shopping” and will also
enhance legal certainty. For further details see para. 8.94.
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markets from a broader perspective, not confined solely to the media sector. It is
perceived that this would help any interested party gain insight into the general
methodology of the Malta competition authorities on market definition. Knowing the
methodology of the competition authorities toward market definition would help any
interested party estimate with a certain degree of probability how these authorities might
in the future assess media markets if a case involving media commercial activities is
brought before them.

Neither the Office for Fair Competition nor the Commission for Fair Trading has thus
far issued any particular material (e.g. guidelines, communications) concerning the
methodology and the strategies that will be used when defining relevant markets. In a
reply to an information request, it was communicated to the author that for the purposes
of relevant market definition, the Office for Fair Competition relies on the European
Commission Notice on the definition of the relevant market for the purposes of
Community competition law4 and other relevant interpretative materials released by the
European Commission as well as on the secondary EC legislation and EC Courts
judgments. While screening the decisions of the Commission for Fair Trading and those
of the Office for Fair Competition, one realizes that indeed both institutions rely a great
deal on materials produces by the European Commission concerning market definition.
They also consult and frequently cite the practice of the European Commission and the
case law of the European Courts.5

1. Definition of relevant product market6

The Competition Act does not make any reference to market definition. The
Concentrations Regulations contains a Schedule attached to it, the purpose of which is
to assist the undertakings prepare and submit a Concentration Notification Form (Form
CN). This schedule describes all information and supporting documents that
undertakings need submit in order for the notification to be complete. The notifying
parties are required to identify which markets are affected by the concentration. In order
to do that, undertakings need to know how to define the relevant markets. Section 6 of
the Schedule attached to the Control of Concentrations Regulations aims at clarifying
this, by describing what the relevant market is and which goods are considered to
belong to the same relevant market. Section 6 states the following with reference to the
relevant product market:

The relevant product (…) markets determine the scope within which the market power of
the new entity resulting’ from the concentration must be assessed. (…)

I. Relevant product markets

                                                
4 OJ C 372/03 of 9 December 1997.
5 See, for example, CFT Decision 2/2000, Portanier Brothers Limited, “Dwar Skema Ta’ Incentivi

Partikolari Adoperata Mis-Socjeta’ General Soft Drinks Company Limited” (Regarding An
Incentive Scheme Operated By General Soft Drinks Company Limited).

6 Where appropriate, the term “product” refers to “service” as well.
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A relevant product market comprises all those products and/or services which are regarded
as interchangeable or substitutable by the consumer, by reason of the products’
characteristics, their prices and their intended use: A relevant product market may in some
cases be composed of a number of individual products and/or services which present
largely identical physical or technical characteristics and are interchangeable.

Factors relevant to the assessment of the relevant product market include the analysis of
why the products or services in these markets are included and why others are excluded by
using the above definition, and having regard to, for example, substitutability, conditions
of competition, prices, cross-price elasticity of demand or other factors relevant for the
definition of the product markets.

a) Demand side substitutability tests

The wording of the Section 6 confirms that in Malta, similar to the situation at the EC
level, the main point of reference for defining which products belong to the relevant
product market is the view of the consumer (demand side).  It can also be drawn from
Schedule 6 is that from the consumer’s perspective goods are substitutable if they
possess similar characteristics, are exchanged at comparable prices, and/or are intended
to serve the same purpose or put to the same use. Therefore, these three features of the
products and services are the first ones Malta competition authorities need examine for
assessing which products the consumer would consider as belonging in the same
markets.

aa. Characteristics, intended use and price of the product

Product characteristics are usually among the first features to be evaluated when
assessing substitutability. Thus, in a decision concerning certain exclusive sponsorship
agreements,7 the OFC noted that promotion is the activity by which the sale of a product
is encouraged through advertising and, due to this very characteristic, shall be
considered as being distinct from sponsoring.

The good’s intended use is also among the first parameters to be examined when
assessing substitutability. In a decision regarding the sale of books to non-governmental
schools,8 the OFC noticed a strong overlap in the use of the textbooks among schools.
This led the OFC to the conclusion that books of each school do not constitute separate
markets since they serve the same purpose for every school. Even when the evaluation
includes other elements, for example the structure of the market, the investigation
always involves functionality elements, that is to say the special purpose a particular
market structure, service, or product is intended to serve. Thus, in a decision concerning
a notified merger between two firms involved in the production, importation and trade
of alcoholic and non-alcoholic beverages (from now on referred to as only Beverage
Companies Decision),9 the OFC noted that organization of the beverage industry in
three different levels served three separate purposes: the first level, the upstream market

                                                
7 See CCD/118/02 of 23 May 2003. The names of the parties to the decision have been withheld.
8 See CCD/IE/2/2002 of 22 July 2003. The names of the parties to the decision have been withheld.
9 See CCD/M/66/03 of 20 November 2003, Decision on Acquisition in terms of Regulation 6(1) (ii)

of Regulations on Control of Concentrations.
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aimed at the manufacture and import of beverages, the second level was intended for
wholesale, while the last level the downstream market for retail served the needs of the
ultimate consumer.

bb. Preferences of the consumer

In addition to characteristics, prices, and the intended use of goods, the decisional
practice of the Office for Fair Competition and that of the Commission for Fair Trading
show that both institutions perform other tests related to the demand side to delineate
the relevant market. In the Beverage Companies Decision,10 the OFC pointed out that, as
regards the market for the retail of beverages off premises, the retail of beverages
through supermarkets, grocers, or discount stores were to be seen as separate from the
market for the retail of beverages through cash and carry outlets. Since purchasers do
not enter supermarkets, grocers, or discount stores with the aim of purchasing
exclusively or primarily alcoholic beverages, but in most cases to buy food items, the
latter stores were not a submarket of cash and carry outlets for beverages, but instead
constituted a separate market. The most suitable element for defining the market in this
case appeared to be consumers preferences.

cc. SSNIP Test

In Portanier Brothers decision concerning an incentive scheme operated by a soft drinks
company11, the Commission for Fair Trading stressed that the definition of the relevant
market is effectively a question of product substitutability, i.e. when products and
services, due to high price elasticity of demand, are considered to be interchangeable,
they are part of the same market. In this context, the Commission acknowledged in
principle that the so-called SSNIP test is a reliable method for defining the relevant
market. The Commission also referred to the EC Commission Notice on market
definition, in which the SSNIP test is also mentioned as one of the reliable tests for
market definition. However, the Commission did not carry out any SSNIP test for
defining the relevant markets in question, nor had the OFC used the SSNIP test during
its assessment of the case as was clearly evidenced by the report of the OFC presented
before the Commission. Yet, the Commission accepted the economic analysis and the
ultimate findings of the OFC in the said report as regards the markets for carbonated
soft drinks and pointed out that although the OFC had not made use of the SSNIP
and/or other similar tests during its assessment, the economic analysis of the markets
carried out by the OFC provided a realistic picture of the markets in question. An
interpretation of the conclusions of the Commission could be: the SSNIP and/or other
similar tests are reliable and very useful tools for delineating relevant markets.
However, as to the question of when and where these tests ought to be used, the
authorities possess a great discretion. The fact that an otherwise reliable test was not
employed for the purpose of market definition does not automatically render the finding

                                                
10 See CCD/M/66/03 of 20 November 2003, Decision on Acquisition in terms of Regulation 6(1) (ii)

of Regulations on Control of Concentrations.
11 See CFT Decision 2/2000, Portanier Brothers Limited, “Dwar Skema Ta’ Incentivi Partikolari

Adoperata Mis-Socjeta’ General Soft Drinks Company Limited” (Regarding An Incentive Scheme
Operated By General Soft Drinks Company Limited).
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of the authorities erroneous but need be assessed on a case by case basis. On another
occasion,12 the Commission looked carefully into price elasticity of demand for beer in
order to evaluate whether or not the beer market in Malta was competitive. Although the
examination was not undertaken for market definition purposes but rather for assessing
the degree of competitiveness in the market for beer, this decision reaffirms the
conclusion that tests similar to SSNIP Test, whose underlying principle is the reaction
of costumers and/or potential competitors to a small but significant price change, are
considered accurate tests for market definition and competition assessment purposes in
Malta.

b) Supply side substitutability tests

Even though Section 6 of the Schedule attached to the Control of Concentrations
Regulations suggests that the relevant product market comprises all goods which the
consumer regards as substitutable, supply side considerations are also taken into
account by the competition authorities of Malta for defining the relevant market. Thus,
in the Beverage Companies Decision,13 the OFC noticed that certain suppliers,
particularly supermarkets, grocers and discount stores, do not sell beverages wholesale.
For this reason, the latter suppliers were not considered a submarket of cash and carry
outlets for beverages, but a separate market for the purpose of the assessment in that
case. The same test was used in the case of schoolbooks.14 In this case the OFC noted
that, since suppliers supply both primary and secondary school textbooks, both primary
non-governmental school textbooks and secondary non-governmental school textbooks
fall within the same market.

c) Other tests

aa. Mode of supply

In the decision regarding the sale of books to non-governmental schools,15 the mode of
supply was taken into consideration to exclude books intended for governmental
schools from the market for the sale of schoolbooks to parents or to students of non-
governmental schools. Accordingly, governmental schools were excluded from the
definition of the relevant market since their students do not buy the textbooks
themselves but obtain them on loan.

                                                
12 CFT Decision 1/1996 (Ordni Ta’ Prezzijiet - Simonds Farsons Cisk Simonds Farsons Cisk Limited

Vs Agent-Direttur Ta' L-Ufficcju Tal-Kompetizzjoni Gusta Rigward Ordni Tal-Prezzijiet.).
13 See CCD/M/66/03 of 20 November 2003, Decision on Acquisition in terms of Regulation 6(1) (ii)

of Regulations on Control of Concentrations.
14 See CCD/IE/2/2002 of 22 July 2003. The names of the parties to the decision have been withheld.
15 See CCD/IE/2/2002 of 22 July 2003. The names of the parties to the decision have been withheld.
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bb. Market structures

In the Beverage Companies Decision,16 the OFC based its market analysis on the market
structures. The OFC noted that beverage industry in Malta is structured in the following
manner:

a) the upstream market for the manufacture and import of beverages,

b) the wholesale market, including the wholesale of locally manufactured beverages as
well as the wholesale of imports, and

c) the downstream market for the retail of locally manufactured beverages and of
imported beverages.

The OFC pointed out that these three markets were to be seen as separate relevant
markets since each one consisted of a distinct activity, namely the manufacture and
import of beverages, wholesale of beverages, and retail of beverages. The OFC
considered that there was no need for further elaboration on the distinctiveness of these
three markets and continued its market analysis with respect to the last market, the
downstream market for the retail of locally manufactured and of imported beverages.
By once again looking at the market structure, the OFC found the latter market to be
further subdivided into two markets a) the retail for off premises consumption and b)
the retail concerned primarily with on premises consumption. Therefore, the main
criterion taken into account for defining the relevant markets in this case was the
structure according to which these markets were organized.

2. Definition of relevant geographic market

Section 6 of the Schedule attached to the Control of Concentrations Regulations states
the following with reference to the relevant geographic market:

The relevant (…) geographic markets determine the scope within which the market power
of the new entity resulting’ from the concentration must be assessed

II. Relevant geographic markets

The relevant geographic market comprises the area in which the undertakings concerned
are involved in the supply and demand of relevant products or services, in which the
conditions of competition are sufficiently homogeneous and which can be distinguished
from neighbouring geographic areas because, in particular, conditions of competition are
appreciably different in those areas.

Factors relevant to the assessment of the relevant geographic market include the nature and
characteristics of the products or services concerned the existence of entry barriers,
consumer preferences, appreciable differences in the undertakings’ market shares between
neighbouring geographic areas or substantial price differences.

                                                
16 See CCD/M/66/03 of 20 November 2003, Decision on Acquisition in terms of Regulation 6(1) (ii)

of Regulations on Control of Concentrations.
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It is immediately noticeable that this provision follows very closely the European
Commission notice on the definition of the relevant market.17 Thus, generally speaking,
the nature and features of the relevant products or services, [natural or legal] entry
obstacles, consumer preferences, differences in the market power of the enterprises
between neighbouring areas or differences in prices are the main parameters [the list is
not exhaustive] that may be taken into consideration for defining the geographic scope
of the market relevant to the assessment under competition law. In the case of the
Republic of Malta, its peculiar geographic features being a group of islands (Malta,
Gozo, and Comino) has led the OFC on several occasions to the conclusion that the
geographic scope of the different product markets is confined to the territory of one
island, excluding the other two.

Thus, in the Beverage Companies Decision,18 the OFC took into account the fact that the
target company had its client base built in Malta as a means for excluding the island of
Gozo from the relevant geographic market. On another occasion,19 the OFC took into
consideration the fact that a person residing in Malta would maintain a relationship with
a bank in Malta, while a person residing in Gozo would maintain a relationship with a
bank in Gozo. This case involved a complaint launched by an undertaking providing
financial services against a major commercial bank. The OFC had defined several
product markets within the banking sector to be relevant to the assessment of the case.
Concerning the geographic scope of these markets, the OFC decided that Malta and
Gozo were to be seen as separate geographic markets by taking into consideration that a
close costumer-bank relationship could be maintained only within the territory of each
island separately. These two decisions and others mentioned in Part B of this work show
clearly that the geographical particularities of the Republic of Malta, namely being an
archipelago of three islands, are often taken into consideration by the OFC and usually
affect the final position of the OFC on the geographic scope of the relevant market.

B. Repertoire of relevant product and geographic market in the
media sector in Malta

As previously mentioned, since there have been no major decisions of the Office for
Fair Competition and/or the Commission for Fair Trading with regard to media sectors,
the information coming from Malta in relation to market definition in the media sectors
is very limited. There have been few decisions related to media markets. These
decisions are discussed in the following.

                                                
17 OJ C 372/03 of 9 December 1997.
18 See CCD/M/66/03 of 20 November 2003, Decision on Acquisition in terms of Regulation 6(1) (ii)

of Regulations on Control of Concentrations.
19 See decision OFC/77/02 of 10 December 2003.
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I. Books markets

On 22 July 2003, the Office for Fair Competition issued a decision concerning an
application for individual exemption lodged by a non-governmental school with respect
to a call for tenders for the supply of schoolbooks (hereinafter referred to as
schoolbooks decision).20 The Office for Fair Competition noted that the relevant market
was to be defined on the basis of the economic activity in question. In this context, the
OFC found out that the economic activity in this case was the sale of schoolbooks to
parents or students of non-governmental schools. Governmental schools were –
according to the OFC – excluded from the definition of the relevant market since their
students do not buy the textbooks themselves but obtain them on loan.

The OFC further noticed that book suppliers supply both primary and secondary school
textbooks. In addition, there was no distinction between primary and secondary levels in
the call for tender. These two indications convinced the OFC that both primary and
secondary non-governmental school textbooks fall within the same product market.
Finally, the OFC noticed a strong overlap between in the use of the same textbooks by
all schools. This led the OFC to the conclusion that books of each school do not
constitute separate markets.

II. Advertising

On 23 May 2003, the Office for Fair Competition issued a decision concerning a
complaint launched by a mobile communications undertaking (hereinafter referred to as
the Complainant) against another mobile communications company (hereinafter referred
to as the Sponsor) and the Gozo Business Chamber (hereinafter referred to as GBC), in
which the Complainant had claimed that certain exclusive sponsorship agreements
concluded between the latter two parties infringed the Competition Act.21 The
agreements in question consisted of an exclusive sponsorship between the GBC and the
Sponsor, in which the latter undertook to sponsor a three day trade fair organized by the
GBC in Gozo. In return, the GBC undertook (1) not to enter into any sponsorship deal
with other communications firm in Malta for the duration of the agreement, (2) not to
promote products/services from other Communications firms during the event, and (3)
to grant the Sponsor the right of first refusal in cases of future events.

The OFC began its analysis by noticing that agreements could distort competition by
virtue of their very object or their effects. In the case in question, even though the
agreements entered into by the GBC and the Sponsor did not contain obvious
restrictions of competition, they would nonetheless have certain restrictive effects on
competition in the relevant market. One such effect is the impediment of market access.
The OFC noted that in order to see whether market access was impeded, and if that
were the case, in order to see whether the agreements under consideration contributed to

                                                
20 See CCD/IE/2/2002 of 22 July 2003. The names of the parties to the decision have been withheld.
21 See CCD/118/02 of 23 May 2003. The names of the parties to the decision have been withheld.
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such an impediment, one need define the relevant market where such effects were to
take place.

The OFC pursued the delineation of the relevant market by highlighting that the
definition of the relevant market is first and foremost a question of identifying the
relevant economic activity. In this context, the OFC noticed that the relevant economic
activity in that case comprised the sponsoring of commercial fairs. The OFC noted
further that in such cases “buyers” are the sponsors whereas “sellers” are considered to
be the undertakings organizing the fairs. Regarding the geographic scope of the market,
the OFC was of the opinion that that entailed the island of Gozo given that the fair
aimed at reaching Gozitan consumers and commercial firms conducting business on the
island. Ultimately, the OFC concluded that the relevant market consisted of the
sponsoring of commercial fairs in Gozo.

The OFC made a few other interesting remarks on promotion and sponsorship as well as
advertising in general. The OFC noticed that although promotion and sponsorship are
closely related to each other, promotion must be seen as a “distinct concept.” According
to the OFC, “promotion is the activity by which the sale of a product is encouraged
through advertising.” In this context, the OFC noticed that advertising consists of a
variety of activities and mediums. These include “any form of representation” and may,
inter alia, involve catalogues, circulars, and price lists of goods for the purposes of
promoting products or services that are being advertised.

III. Internet related media markets

On 22 December 2003, the OFC issued a decision22 concerning an application for
Negative Clearance with respect to a franchise agreement between a mobile
communications undertaking and various retailers for the commercialization of its
products and for the operation of its services at the pint of sale using the trade marks,
the know-how and training provided by the mobile communications firm.

The OFC found the relevant market to be the market for the provision of Live! service
packages to mobile subscribers based on 2G (GSM) and 2.5G (GRPS) technologies to
deliver content to a mobile phone subscriber. Such content might include text messages
(SMS), pictures, photos (MMS) and even short videos. The geographic market was
considered to be the territory of Malta.

On 11 February 2005 the Commission for Fair Trading released a judgment concerning
a request by Vodafone Malta Limited for interim measures against Datastream Limited.
The Commission for Fair Trading upheld the finding of the Director of the Office for
Fair Competition by pointing out that the defendant (Datastream Limited) had an
absolute dominant position at the upstream market for the sale of bandwidth to ISPs,

                                                
22 See CCD/NC/3/03 of 22 December, 2003. The names of the parties to the decision have been

withheld.
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which was to be regarded as the relevant product market for the case at issue.23 A fuller
account of the Internet markets was not provided nor did the Commission analyse
further the said relevant market since the decision concerned only interim measures and
the final judgment is still pending.

C. Comparative analysis of the methodologies of the European
Commission and the Malta Competition authorities on market
definition

As regards the legal framework on competition in Malta, it has been shown that both the
Competition and the Control of Concentrations Regulations closely resemble the EC
competition law. In addition, Section 6 of the Schedule attached to Control of
Concentrations Regulations, the most important document in Malta assisting
undertakings with the basic principles of market definition, provides – in a rather
concise form – quite similar if not identical suggestions as to relevant market definition
with those found in the European Commission Notice on the definition of the relevant
market for the purposes of Community competition law.24 This cohesion with regard to
the legal frameworks on competition both at the EC level and in Malta leads to the
conclusion that if these provisions are to have any effects in the decisional practices of
the institutions at both the EC level and in Malta, such effects are expected to be quite
similar.

As regards the decisional practice of the Office for Fair Competition and that of the
Commission for Fair Trading in the media sectors, the preceding analysis has shown
that, thus far, this decisional practice has been quite limited. For this reason, a
comprehensive comparative analysis of the positions of the competition authorities in
Malta and those of the EC institutions as to the media markets could not be provided at
this point in time. This does not in any way undermine the efforts of the Office for Fair
Competition and the Commission for Fair Trading for precise and correct market
definitions when a case is brought before them. Quite the contrary, the decisional
practice of the Office for Fair Competition and the Commission for Fair Trading
reviewed for the purpose of this study has shown that both institutions have been
suitable to their tasks as regards market assessments in most of the competition cases
they have dealt with. Accordingly, the decisions reviewed reaffirm that the
methodologies on market definition followed by the Office for Fair Competition and the

                                                
23 See Vodafone Malta Limited v Datastream Limited of 11 February 2005, p. 10. According to the

information published on the website of the company, Datastream is the Broadband Services
Provider of Malta. In this context, “DataStream provides dedicated IP connections directly to the
Internet Backbone, thus enabling Service Providers to offer Internet services to their customers",
(for more on this visit the official website of DataStream Limited at:
http://www.datastream.com.mt/).

24 OJ C 372/03 of 9 December 1997.

8.32

8.33



15

Commission for Fair Trading bear great similarities with those of the European
Commission and those of the Courts of the European Communities.

Thus, the Office for Fair Competition and the Commission for Fair Trading employ the
same tests and use them in the same manner as they are being used at the EC level. The
evaluation of the relevant market involves assessment of both its product dimension and
its geographic dimension. Similar to the situation at the EC level, also in Malta the main
point of reference for defining the relevant product market is the view of the consumer.
However, supply side considerations are also taken into account by the competition
authorities when defining the relevant market. The same apply in the case of the
geographic scope of the product market.

I. Books markets

Setting the general methodology on market definition aside, the decisional practice of
OFC shows consistency with that of the European Commission also with regard to
particular media markets defined in Malta. Thus, the OFC has noted that in the books
sector, a separate market for the sale of schoolbooks to parents or student of non-
governmental schools exists and that each school’s books do not constitute separate
markets. In addition, due to the fact that suppliers supply both primary and secondary
school textbooks the OFC noted that both primary and secondary non-governmental
school textbooks fall within the same product market. These findings are very close to
the conclusions drawn by the European Commission in its new and rather
comprehensive Lagardère/Natexis/VUP decision.25 Although one does not expect a full
analysis of the printed media sector from the rather brief and concise decision of the
OFC which dealt with a subject confined to a small call for tenders for the supply of
schoolbooks by one non-governmental school with the much broader and colorful
European Commission’s decision involving a large number of relevant markets, yet, one
thing remains certain that both institutions share the same view on some aspects of the
books markets. Thus, both institutions have acknowledged the existence of the market
for the sale of schoolbooks to be a separate market within the books sector. Moreover,
the European Commission has come to the same findings as regards substitutability of
books intended for different school levels by noting in paragraph (253) that “all school
publishers are active at all levels of schooling, and the investigation did not reveal the
existence of barriers to entry by a publisher active at one level of schooling to the
market segment of another level. There is thus a high degree of substitutability on the
supply side, which means that there is a single market for the sale of school textbooks
by publishers to dealers.” The OFC had come to quite similar conclusions in 200326

derived from this very high degree of substitutability on the supply side with regard to
the market for the sale of primary and secondary school textbooks.

                                                
25 See Commission Decision, Case COMP/M.2978, 7 January 2004, Lagardère/Natexis/VUP,

C(2003) 5277final, in particular paragraphs 243 to 251 thereof.
26 See CCD/IE/2/2002 of 22 July 2003. The names of the parties to the decision have been withheld.
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II. Internet related media

With regard to Internet related media markets, the OFC found that the market relevant
to the assessment of the case brought before it27 was the market for the provision of
Live! service packages to mobile subscribers based on 2G (GSM) and 2.5G (GRPS)
technologies to deliver content to a mobile phone subscriber. The European
Commission has acknowledged the existence of a market for mobile communications
services.28 It has also acknowledged that “Internet access provided over access
mechanisms with different transmission, display and usage characteristics, notably
WAP mobile handsets, set-top boxes, and PCs, therefore constitute separate access
markets” and that the development of the mobile industry will further enhance the range
of products and services mobile communications operators will be able to offer their
customers.29 One such enhanced product is also the so called Live! services.30 In the case

                                                
27 See CCD/NC/3/03 of 22 December, 2003. The names of the parties to the decision have been

withheld
28 COMMISSION DECISION Case No IV/M.1430 VODAFONE/AIRTOUCH of 21 May 1999,

OJ C 295 p.2.
29 See for instance Commission Decision Case No COMP/JV.48 –

VODAFONE/VIVENDI/CANAL PLUS of 20 July 2000, paras. 32 et seq. OJ 2003 C 118 p.25. See
also in this context Commission Decision Case No COMP/M.1795 –
VODAFONE/AIRTOUCH/MANNESMANN of 12 April 2000.

30 In VODAFONE / VIVENDI / CANAL PLUS the European Commission noted in paragraphs 32 et
seq. the following with regard to the development in mobile communications:

“32. With the development of WAP technology, mobile telephone users now have the ability to access
the Internet and to send e-mails using second generation (GSM/DCS) mobile networks and
WAP mobile handsets. This ability will be further developed with the implementation of further
technological advances, such as General Packet Radio Systems (GPRS) which offer similar
features to that offered using current WAP phones for second generation mobile (GSM/DCS)
but offer higher speed access. The rollout of new third generation networks will further enhance
the range of products available over WAP mobile phones (and may enable new developments
beyond those based on WAP phones and WAP portals). However, because of the size of the
screen, and the current data transmission capacity of mobile networks, Internet services
delivered via mobile networks will be tailored to the delivery capabilities of those networks.
Accessing the Internet via a mobile phone is therefore unlikely to be a substitute for existing
methods of accessing the Internet through a PC screen.

33. In addition to the development of Internet access by mobile phones, access will also be offered
through digital TV set-top boxes. The notifying parties intend to offer the Vizzavi portal over
Canal+ digital TV services. Other digital TV operators in the EEA, such as Open in the UK,
also offer access to interactive services through TV set top boxes. Both the demand-
substitutability test and differences in the characteristics of interactive services that can be
delivered via television sets and via personal computers, lead to the conclusion that they
constitute separate access markets. A small permanent increase in the price of such services
available via televisions is unlikely to be constrained by the existence of services available on
personal computers.

34. In accord with previous Commission decisions, Internet access provided over access mechanisms
with different transmission, display and usage characteristics, notably WAP mobile handsets,
set-top boxes, and PCs, therefore constitute separate access markets.

35. Although, for the reasons set out above, in the present decision TV and mobile phone platforms
for Internet access are considered to constitute separate markets, with the increase in number
of access technologies to the Internet, the possibilities of providing bundled services increase.
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dealt with by the OFC, the franchising agreements concerned only Live! services
offered by the mobile operator, thereby making these services the relevant product
market. Considering the position of the European Commission on the fast development
of the mobile industry and also considering the fact that the European Commission has
not thus far taken a definite position on all aspects of the mobile communications
markets and Internet related markets due to this very rapid technological evolution, we
see no discrepancy between the position of the OFC and that of the European
Commission as to these media markets.

As regards Internet access markets, the Commission for Fair Trading has defined the
upstream market for the sale of bandwidth to ISPs as a distinct relevant product
market.31 The European Commission has come to similar conclusions in its
WorldCom/MCI decision.32 In this decision, the European Commission noted that the
structure of the Internet is constructed in three levels, the top-level networks, an
intermediate ISP category and the third level of ISP providers that act as simple transit
resellers. It noted further that “the only organisations which are capable of delivering
complete Internet connectivity entirely on their own account are the top level ISPs. This
connectivity is referred to hereinafter as "top level" or "universal" Internet connectivity.
Secondary peering ISPs may be able to deliver some of their own peering-based
connectivity (or "second-tier" connectivity), but have to supplement it through bought
transit. Resellers can only supply resold connectivity, although depending on who it is
bought from, it might be a combination of first and second tier connectivity.” 33 The
analysis of the European Commission is extensive and provides a thorough description
of the Internet access markets; for the purpose of our comparison, however, it is
sufficient to state that both authorities agree with the conclusion that there is an
upstream market for the sale of bandwidth to ISPs which are not capable of delivering
complete Internet connectivity entirely on their own account. Once again, there is
cohesion among both institutions' positions with regard to Internet access markets.

                                                                                                                                              
36. Accordingly, certain customers may have a demand in the future for Internet access available

across multiple access platforms such as PCs, mobile telephones and through digital set top
boxes. This access will be facilitated by multi-access portals such as Vizzavi, which is already
intending to offer a common e-mail address across all delivery mechanisms. In the future
operators may wish to bundle or tie sales of mobile telephony services with pay TV services
using the same branded portal as a common factor. This convergence at the service level would
not, however, lead to the conclusion that access provided across the different platforms (PCs,
mobile phones, and set-top boxes) became substitutable: a service provider wishing to provide
a multiple access service would still need to gain access to each of the Internet access delivery
mechanisms.”

31 See Vodafone Malta Limited v Datastream Limited of 11 February 2005, p. 10.
32 See Commission Decision, 1999/287/EC, WorldCom/MCI (Case IV/M.1069), [1999] OJ L 116/1, in

particular its paragraphs 58 to 70.
33 See Commission Decision, 1999/287/EC, WorldCom/MCI (Case IV/M.1069), [1999] OJ L 116/,

para. 65. For a fuller account on the situation at the EC level with regard to Internet markets see R.
Capito, in: EMR/ZEI, Media Market Definitions – Comparative Legal Analysis, 2003, Chapter 1
EC, paras. 1.165 to 1.189. (The study can be downloaded from
http://europa.eu.int/comm/competition/publications/studies/media/chapter_1_ec.pdf).
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III. Advertising

As to the relevant market for the sponsoring of commercial fairs, this case concerned a
one time event restricted to a small trade fair. For this reason, a full analysis of the
advertising sector was not perceived necessary by the OFC. As a result, the conclusions
of the OFC do not offer enough material bases for comparing its findings to the findings
of the EC institutions with regard to advertising related markets.

Conclusion

It could be said that the approach taken by the Malta Office for Fair Competition and
the Commission for Fair Trading on market definition is quite similar to that of the EC
institutions. Both the Office for Fair Competition and the Commission for Fair Trading
follow similar methodology and use similar tests for market definition as those used by
the European Commission and European Courts. Concerning the media sectors, a
comprehensive overview of all relevant markets could not be provided at this point in
time due to the fact that the Office for Fair Competition and the Commission for Fair
Trading have not thus far had the chance to deal with a great number of media cases.
Nonetheless, in the few cases where decisions relevant to the media sectors have been
issued, the conclusions arrived at by the OFC on the markets in question have been
quite similar (if not identical) with those of the European Commission in similar cases.
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Table of relevant markets

Books

Market category Main markets Defined Markets

(∗A particular market
level has not been
specified)

Market for the Sale
of Books

Market of the
Sale of
Educational
Books

Market for the sale of
schoolbooks to parents
or students of non-
governmental schools

Market related to advertising

Defined Markets

(∗A particular market
level has not been
specified)

∗Market for
sponsoring of
commercial fairs
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Internet related media markets

Market category Main markets Defined Markets

(∗A particular market
level has not been
specified)

Internet access
markets

Upstream market
for the sale of
bandwidth to
ISPs

Internet access
provided over
mobile
telephones

∗Market for the
provision of Live!
service packages to
mobile subscribers
based on 2G (GSM)
and 2.5G (GRPS)
technologies to deliver
content to a mobile
phone subscriber
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D. Impact of Different Regulatory Frameworks on Market
Definitions

I. Regulatory Frameworks in Malta Having an Impact on The Media Sector

1. Constitutional provisions

The Constitution of Malta in a general provision – Article 32 – lists freedom of
expression, respect for private and family life and right to the enjoyment of property
(that would include intellectual property) among the fundamental rights and freedoms of
the individual to which every person in Malta is entitled, irrespective of his race, place
of origin, political opinion, colour, creed or sex, subject however to respect for the
rights and freedoms of others and for the public interest.

More specifically, Article 37 provides that no property of any description (and so also
intellectual property) may be compulsorily taken possession of and no interest in or
right over property may be compulsorily acquired except where payment of adequate
compensation and access to an independent and impartial court or tribunal to determine
such compensation and a right of appeal is provided by law, subject to the exceptions
prescribed in this provision.

Article 41 safeguards the freedom of expression which is deemed to include the
freedom to hold opinions and to receive and communicate ideas and information
without interference, whether the communication be to the public generally or to any
person or class of persons.  However, the same provision provides that this right may be
restricted, by a law or by action under the authority of a law, when this is reasonably
required (i) in the interests of defence, public safety, public order, public morality or
decency, or public health; or (ii) for the purpose of protecting the reputations, rights and
freedoms of other persons, or the private lives of persons concerned in legal
proceedings, preventing the disclosure of information received in confidence,
maintaining the authority and independence of the courts, protecting the privileges of
parliament or regulating telephony, telegraphy, posts, wireless broadcasting, television
or other means of communication, public exhibitions or public entertainments.  Article
41 also allows a law or action under the authority of a law to impose restrictions on
freedom of expression upon public officers.  However, in all cases, the provision of law
or action taken under it must be shown to be reasonably justifiable in a democratic
society.

This provision also provides that anyone resident in Malta is entitled to edit or print a
daily or periodical newspaper or journal but this right may be denied or restricted by
law to persons under the age of twenty-one years.  Where the police seize any edition of
a newspaper on the grounds that it was the means by which a criminal offence has been
committed, this provision requires them to, within twenty-four hours of the seizure,
bring the seizure to the notice of the competent court and if the court is not satisfied that

8.39

8.40

8.41

8.42



22

there is a prima facie case of such an offence, that edition has to be returned to the
person from whom it was seized.

Any person whose fundamental rights and freedoms as prescribed in the Constitution
are violated may seek redress before the courts and the courts may make such orders or
issue such writs or give such directions as they may deem appropriate for the purpose of
securing the enforcement of these provisions and ensuring that these freedoms are
respected, unless such protection can be secured through the enforcement of any other
law.34

Articles 118-119 regulate the composition and functions of the Broadcasting Authority
whose role is to ensure that in sound and television services in Malta due impartiality is
maintained in matters of political or industrial controversy or relating to current public
policy.  These provisions and related legislation concerning this Authority are discussed
in more detail in the section on regulatory authorities below.

All the abovementioned provisions of the Constitution may be amended or repealed
only if the relative bill is supported by the votes of not less than two-thirds of all the
members of Parliament.35

2. Sector-specific regulations

a) Legal framework

aa. Broadcasting and Publishing

The Broadcasting Act,36 enacted in 1991, liberalised the broadcasting sector (sound and
television broadcasting) that was hitherto monopolised by the state run national
broadcaster and safeguarded plurality in broadcasting by entrusting the Broadcasting
Authority with a licensing and regulatory role apart from its constitutional role of
guaranteeing impartiality in relation to political and industrial controversies as is
described below in the section on regulatory authorities.

This Act which implements the TV Without Frontiers Directive (Directive 89/552/EEC
as amended by Directive 97/36/EC) guarantees the freedom to broadcast (subject to a
licence issued by the Authority) and to receive broadcasts37 as well as the freedom of
reception and retransmission of radio and television programmes.38  However, any
person licensed to operate a cable television system or any other system for the
retransmission of a number of television broadcasting services to the public is obliged to
distribute over such system all television broadcasting services other than services
devoted entirely to teleshopping (unless the Minister by regulations extends the “must

                                                
34 Art 46.
35 Art 66.
36 Chapter 350 of the Laws of Malta.
37 Art 10.
38 Art 12A.
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carry” obligation to teleshopping as well subject to the cable operator’s right to
compensation), licensed in Malta and received terrestrially and free of charge by the
general public in Malta.39

Moreover, the Act provides that no organisation, person or company, other than a
government owned or controlled company, may own, control or be editorially
responsible for more than (i) one terrestrial or cable, radio broadcasting service; and (ii)
one terrestrial or cable, television broadcasting service; and (iii) one terrestrial or cable,
radio or television broadcasting service devoted exclusively to teleshopping.40

The Press Act41 whose scope of application extends to any printed matter or broadcast
prohibits as a criminal offence, inter alia, the following:

• the incitement to the commission of grave crimes against the public order, the
commission of any offence or generally the disobedience of law through such
means;42

• using such means to threaten, insult or expose to hatred, persecution or contempt, a
person or group of persons because of their race, creed, colour, nationality, sex,
disability or national or ethnic origin;43

• by such means offends public morals or decency;44

• by such means maliciously or negligently publishes false news;45

• by such means commits defamatory libel against any person.46

These criminal proceedings before a Court of Magistrates that may be instituted against
the author, editor or publisher as the case may be are not a bar to concurrent or
subsequent civil proceedings that may be instituted for the award of damages.47

Moreover, the Act also provides a right of reply to any person whose actions or
intentions were misrepresented or who was subjected to an attack on his honour, dignity

                                                
39 Art 40.
40 Art 10 (6).
41 Chapter 248 of the Laws of Malta.
42 Arts 4-5, 14-17.
43 Art 6.
44 Art 7.
45 Arts 9-10.
46 Arts 11-12.  Moreover, Art 20 provides that in the case of conviction for defamatory libel, if the

injured party so requests, the court shall, in the judgment, order that the said judgment or a summary
of it be published in the newspaper or broadcast.

47 Arts 23-27.
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or reputation or to an intrusion into his private life by means of or in a newspaper or
broadcast.48

The Act also provides for the appointment of a Press Registrar by the Prime Minister.
Anyone who edits or publishes a newspaper in Malta is required to provide the
Registrar with personal details and details concerning the newspaper (including, on
request, details regarding its ownership) and the printing press as prescribed by law.
The Registrar maintains a register, open to public inspection, containing such details.
Every broadcasting licensee is required to have an editor for its broadcasting service and
this editor has the same obligations and duties towards the Registrar as the editor of a
newspaper.49

The Press Act safeguards the principle of confidentiality of sources by prohibiting
courts from ordering disclosure of sources except where this is strictly necessary in the
interests of national security, territorial integrity or public safety or for the prevention of
disorder or crime or for the protection of the interests of justice.  It also    guarantees
access to information held by the Government.50

bb. Internet

The Electronic Communications (Regulation) Act51 and the Electronic Commerce Act52

and regulations issued under them, while not applying to the content of the messages
transmitted through electronic communication networks as such, regulate the operation
itself of such networks and services; establish the rights of end-users and the rights,
obligations and liability of providers of such services and networks and of intermediary
service providers and signature certification service providers; regulate the legal status
of documents and information transmitted by electronic means and the legal effect,
validity and enforceability of electronic contracts; prescribe information requirements
relative to electronic contracts; prohibit the misuse of electronic signatures, signature
creation devices, certificates and fraud and the illegal gaining of access to services
based on or consisting of conditional access; and address issues of quality standards,
access and interconnection and interoperability of services.

cc.  Film

The Cinema and Stage Regulations53 adopted under the Code of Police Laws54 sets up a
Board of Film and Stage Classification, whose members are appointed annually by the
Minister responsible for the Police.  The Board’s function is to classify films and stage

                                                
48 Art 21.
49 Arts 34-45.
50 Arts 46-47.
51 Chapter 399 of the Laws of Malta.
52 Chapter 426 of the Laws of Malta.
53 SL 10.17 of 1937.
54 Chapter 10 of the Laws of Malta.
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productions on the basis of guidelines drawn up by the board based on the following
main criteria: (i) the standards of morality, decency and propriety generally accepted by
reasonable adults; (ii) the literary, artistic or educational merit, if any, of the production;
(iii) the general character of the production; (iv) the person or class of persons to whom
it is intended or by whom the production is likely to be viewed.  The Board reports to
the Commissioner of Police whether having regard, in their discretion, to public
morality, decency or propriety, or to the public interest, the film reviewed is fit for
exhibition with or without any suppressed parts.  Films may only be shown if certified
to be fit for exhibition by the Board and may be viewed only by persons who fall within
the age category of the classification given to the film by the Board.

dd. Copyright

The Copyright Act55 that incorporates all the Community copyright directives affects the
whole spectrum of the media sector.  Subject to such exceptions, qualifications and
restrictions as prescribed therein, the Act grants (i) copyright to authors of databases and
artistic, literary, musical and audiovisual works (in the latter case including the principal
director but excluding the producer); (ii) neighbouring rights to performers,
broadcasters and producers of sound recordings and first fixations of audiovisual works;
and (iii) moral rights to copyright owners and performers.  Various provisions govern
the express or implicit assignment or licensing of copyright and neighbouring rights and
the right to remuneration to individuals or collecting societies.  The formation, functions
and conduct of collecting societies are regulated by the Control of the Establishment
and Operation of Societies for the Collective Administration of Copyright Regulations
200456 issued under this Act.  Copyright and neighbouring rights that had expired in
respect of works and media-related products before the coming into force of the
Copyright Act (that increased the term of protection) but which were still protected in
an EEA State on 1st May 2004 were revived by the Revival of Copyright and
Neighbouring Rights (Protection) and Exhaustion of Distribution Rights (Extension)
Regulations 200457 issued also under this Act.

ee. Laws applicable to all media sector

There are then various laws that indirectly have an impact on the entire media sector.
Thus, advertising on the broadcasting media and in the press and via electronic
communications is also regulated by the Consumer Affairs Act58 that contains general
provisions prohibiting all forms of misleading advertising and regulating the content of
comparative advertising, irrespective of the medium used.59  These provisions, that
faithfully implement the Misleading Advertising Directive (Directive 84/450/EEC) and
the Comparative Advertising Directive (Directive 97/55/EC), empower the Director of

                                                
55 Chapter 415 of the Laws of Malta.
56 LN 425 of 2003.
57 LN 197 of 2004.
58 Chapter 378 of the Laws of Malta.
59 Arts 48-50.
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Consumer Affairs, a public officer who heads the government department on
competition and consumer affairs that in relation to consumer matters receives and
investigates consumer complaints, to issue a compliance order, of his own motion
acting in the public interest or on a written application by a consumer association,
requiring any person, engaging in any misleading advertising or in comparative
advertising that is not compliant with the criteria set by law, to discontinue or refrain
from such advertising.  This compliance order is subject to judicial review by the Court
of Magistrates in its civil jurisdiction.

The Consumer Affairs Act also empowers the Director, in order to eliminate or reduce
the continuing effects of any non-observance of consumer protection legislation, to
require the person concerned to publish a copy of the compliance order issued against
him and to publish a corrective statement in relation to any contravention in the daily
newspapers.  Furthermore, any person who fails to comply with a compliance order
would be guilty of a criminal offence punishable by a lump sum penalty or a daily fine.

Since misleading advertising and comparative advertising that is not compliant with the
criteria set in the law are criminal offences, the Director of Consumer Affairs may also
institute proceedings for such offences before the Court of Magistrates and conduct the
prosecution himself.

Other general provisions on advertising in the media sector are to be found in the
Distance Selling Regulations,60 adopted under the Consumer Affairs Act and
implementing the Distance Selling Directive (Directive 97/7/EC), and the Distance
Selling (Retail Financial Services) Regulations 200561 implementing Directive
2002/65/EC in relation to distance selling of financial services, that impose information
and transparency requirements on anyone advertising via means of distance
communication such as radio and television broadcasting or electronic mail, videophone
and videotext.  While the competent body to enforce the Distance Selling Regulations is
the Director for Consumer Affairs, the competent regulator in respect of the Distance
Selling (Retail Financial Services) Regulations is the Malta Financial Services
Authority that may likewise issue a compliance order for the protection of consumers
subject to an appeal before the Financial Services Tribunal.

The Equality for Men and Women Act 2003 also contains a provision that makes it
unlawful for persons to publish or display or cause to be published or displayed any
advertisement which promotes discrimination based on sex.62  The National
Commission for the Promotion of Equality for Men and Women, set up by this Act
may, according to Article 17, initiate investigations on such matters, of its own motion
or on a complaint by persons claiming to be victims of such discrimination, and if it
finds that an infringement has been committed it makes a report to the Commissioner of
Police so that he may prosecute for the commission of a criminal offence before the
Court of Magistrates.

                                                
60 LN 186 of 2001.
61  LN 36 of 2005.
62 Chapter 456 of the Laws of Malta, Art 10.

8.57

8.58

8.59

8.60



27

The scope of Articles 208 and 208A in the Criminal Code63 also extends to the media
sector as they prohibit as criminal offences the production, printing and possession, for
distribution or public display, as well as the distribution itself of pornographic or
obscene photography, films, videos, electronic images or other material and particularly
when they concern minors.

b) Administrative regulation/rules

Under the Broadcasting Act, the Broadcasting Authority is empowered to issue binding
codes regulating advertising and programmes in the broadcasting sector as well as codes
giving guidance in relation to the standard and practice of teletext transmissions.64  In
2001 the Broadcasting Authority issued a code for advertisements, teleshopping and
sponsorships65 that replaced the less detailed code that existed in the Act.  This Code
prohibits advertising and teleshopping that, inter alia, prejudice respect for human
dignity or discriminate on grounds of race, sex or nationality or are offensive to
religious or political beliefs or encourage behaviour that is prejudicial to health or safety
or to the protection of the environment.  Subliminal techniques in advertising and
teleshopping and surreptitious advertising are likewise prohibited.66  The Code then
contains rules regarding the insertion of advertisements and teleshopping between and
during programmes and films and the duration of the advertising spots as well as
provisions regulating sponsorships.  While tobacco advertising is prohibited, the Code
places restrictions on the advertising and teleshopping of medicinal products and
medical treatment and alcoholic beverages.

The Authority also published a Broadcasting Code for the Protection of Minors, 2000.67

This Code protects minors against programmes that might seriously impair their
physical, mental or moral development, and in particular prohibits programmes that
involve pornography or gratuitous violence.  It also protects minors against advertising
that may cause mental, moral or physical detriment to them and against misleading
advertising specifically targeting minors and advertising that exploits minors in any
way.  In particular, the Code prohibits advertising that:

• directly exhorts minors to buy a product or a service by exploiting their inexperience
or credulity; or

• directly encourages minors to persuade their parents or others to purchase the goods
or services being advertised; or

                                                
63 Chapter 9 of the Laws of Malta.
64 Arts 19-22.
65 Broadcasting Act (Substitution of Third Schedule) (Code for Advertisements, Teleshopping and

Sponsorships) Regulations, 2001, LN 245 of 2001, as subsequently amended by LN134 of 2002.
66 The Code also contains other rules on the permitted form and presentation of advertising and

teleshopping.
67 LN 160 of 2000.
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• exploits the special trust minors place in parents, teachers or other persons; or

• unreasonably shows minors in dangerous situations.

The Code requires that all references to “free gifts” for minors in advertisements should
include all qualifying conditions, such as any time limit and how many products must
be purchased, and any other relevant information.

The Authority has published various other codes and guidelines such as a Code of
Practice on Disability and its Portrayal in the Broadcasting Media, Guidelines on News
and Current Affairs ensuring respect for privacy and children’s rights, Guidelines
regarding Participation in Media Programmes of Vulnerable Persons, Guidelines on the
Coverage of Tragedies in Broadcasting, Guidelines on Alcoholic Drink Advertising,
Sponsorship and Teleshopping, Guidelines on Advertising concerning Medicines,
Treatments, Health Claims, Nutrition and Dietary Supplements and Guidelines on
Advertising of Financial Services and Products.  In matters relating to quality and ethics
in broadcasting, the Authority is assisted by an Advisory Committee on Quality and
Ethics in Broadcasting.

3. Other provisions

The Institute of Maltese Journalists (formerly the Malta Press Club) and the now
defunct Institute of Broadcasters in 1991 issued a self-regulatory code of journalistic
ethics.  This code establishes the Press Ethics Commission to oversee that journalists
working in the broadcasting, printed matter or electronic communications sectors
comply with the provisions of this code.  The composition of the Commission is
regulated by the Rules of Procedure.  These provide that the Commission should be
nominated by the Council of the Institute and should consist of a chairman and six
members.  The Rules do not lay down any criteria for eligibility other than that the
chairman and at least one of the members must belong to the legal profession.  Thus, it
is not a requisite that members of the Commission be members of the Institute.

The Commission is empowered to consider any complaints lodged with it against any
journalist for an alleged breach of ethical behaviour in violation of the code which lists
various forms of conduct or practices that it deems to constitute a breach of ethical
behaviour such as breach of confidentiality; failure to verify veracity and accuracy of
information before publication; misquoting sources of information; lack of respect for
private and family life in publishing certain information; use of deceit, trickery,
intimidation or harassment to obtain information on private matters or in deliberate
abuse of the right to privacy; use of hidden cameras and/or microphones, false identity
or other means of entrapment; publication of false, misleading or distorted reports; lack
of a clear distinction between fact and conjecture and comment; reproduction of
material produced by others in breach of copyright.  The code also contains provisions
intended to protect the interests of minors and rules on reporting of crimes and court
procedures (including filming and taking of pictures at the scene of the crime) to ensure
respect for victims and relatives.  Furthermore, the code prohibits the exercise of any
form of ‘character assassination’ of any person through the media and prohibits any
person who is an editor or a journalist placed in a managerial position over other
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journalists from ordering or imposing any journalistic activity to which a conscientious
objection is made.

When, after due process, the Commission finds a breach of one or more rules of this
code it may issue a decision making a statement of disapproval, censure or grave
censure, depending on the gravity of the offence.68

Under the Internet and Other Data Networks (Service Providers) Regulations, 199969

every Internet Service Provider was obliged to prepare and publish a code of practice, as
authorized by the Malta Communications Authority, which regulated data protection
matters and particularly the information about any subscriber which may be disclosed
without the subscriber’s consent; gave guidance to the Internet Service Provider's
subscribers and employees in respect of any disputes or complaints relating to or arising
out of the provision of the Internet Service Provider's services; and gave information
with regard to the charges and other terms and conditions and accounting arrangements
which are to apply in respect of the Internet Service Provider's services and about
methods available to subscribers to protect themselves and persons under their care
against any harmful content on the Internet and about the technical means available to
restrict access to certain Internet sites.  These regulations were replaced last year by the
Electronic Communications Networks and Services (General) Regulations, 2004 which,
though not laying down a similar obligation on ISPs, empowers the Malta
Communications Authority to request undertakings to prepare a code of practice that
includes the minimum standards of service provided to end-users and gives guidance to
the employees of such undertakings in their dealings with end-users.70

II. Regulatory authorities in Malta having an impact on the media sector

1. Broadcasting Authority

a) Legal basis

Radio and television broadcasting services in Malta are under the supervision and
control of the Broadcasting Authority.  The Authority is established and its
independence guaranteed by Article 118 of the Constitution which provides that the
members of the Authority, who may be not less than four and not more than six,
excluding the chairman, are appointed by the President of the Republic of Malta acting
on the advice of the Prime Minister given after consultation with the Leader of the
Opposition and may be removed from office only by the President on the advice of the
Prime Minister solely on grounds of inability to discharge the functions of their office
or for misbehaviour.  Moreover, it establishes that in the exercise of its functions the
Authority shall not be subject to the direction or control of any other person or
authority.  The salary of the members of the Authority are automatically paid out of the

                                                
68 Institute of Maltese Journalists website <www.maltapressclub.org.mt/>(25 February 2005).
69 LN 170 of 1999, Reg 14.
70 LN 412 of 2004, Reg 14.
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Consolidated Fund71 and, just as their terms of office, it may not be altered to their
disadvantage after their appointment.72  Articles 3 to 9 of the Broadcasting Act then
further regulate the composition and legal status of the Authority, the appointment of its
chief executive and staff and the conduct of its meetings.

b) Functions/competencies

According to Article 119 of the Constitution, the function of the Authority is to ensure
that, so far as possible, in all sound and television broadcasting services in Malta, due
impartiality is preserved in respect of matters of political or industrial controversy or
relating to current public policy and that broadcasting facilities and time are fairly
apportioned between persons belonging to different political parties.

The functions of the Authority were increased with the enactment of the Broadcasting
Act.  It now also has the role of selecting and appointing broadcasting licensees and
contractors (subject to judicial review of such decisions by the Court of Appeal) to
operate national and community radio and television services throughout Malta at such
terms, conditions and limitations as it deems fit and to monitor the performance of the
broadcasters in terms of the constitutional requirements, legal provisions and the
relevant broadcasting licences and contracts and to issue such directions as it may deem
fit in relation to the continuation or discontinuation of broadcasts or the content of
programmes.

In the selection and appointment of broadcasting licensees and contractors and in setting
the terms and conditions of the licence, Article 11 requires the Authority to be guided,
inter alia, by the following considerations:

• that the principle of freedom of expression, as enshrined in Article 41 of the
Constitution, and the related principle of pluralism should be the basic principles
that regulate the provision of broadcasting services in Malta;

• that a diverse system of public and private stations with their own particular
character, would be the best system for the realization of the abovementioned basic
principles;

• that private stations should be allowed to operate in such a way so as to ensure a
distribution of programming that appeals to general as well as to specific and
various interests and in line with the national broadcasting plan for the allocation of
various frequencies attached as a schedule to the Broadcasting Act;

• that no situation of monopoly or similar situation of a small group of persons or in
favour of any station or group of stations should be allowed.

                                                
71 The Consolidated Fund is the fund, set up by the Constitution, which contains all the revenues and

other moneys raised or received by Malta (Art 102).
72 Art 107.
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In the assessment of the applications for licences the Authority is required to consider
the economic potential and viability, the quality of scheduled programming, the
technological and broadcasting plans and projects and the ability of the applicant to
fulfil all his obligations under the Act and to comply with the Authority’s directions.

It is the duty of the Authority to satisfy itself that, so far as possible, the programmes
broadcast by persons providing sound or television broadcasting services in Malta, apart
from maintaining impartiality in matters of political and industrial controversy or
relating to current public policy, inter alia:

• do not offend against religious sentiment, good taste or decency, incite crime or lead
to disorder or be offensive to public feeling;

• present news with due accuracy and impartiality;

• have an adequate Maltese language and culture content;

• are substantially designed to appeal to the interests, tastes and outlook of the general
public.73

Breach of any terms, conditions or limitations attached to a broadcasting licence, as any
act in contravention of the provisions of this Act or any regulations or directions made
or given under it by the Authority, amounts to an offence that carries a custodial
sentence on conviction by the Court of Magistrates.74  Certain offences in contravention
of the provisions of the Act or regulations and directions under it are deemed to be
administrative offences by the Act so that the Authority is empowered to adjudicate and
impose administrative penalties in their respect.

The Broadcasting Authority is also empowered to secure observance of the obligations
in the codes issued by the Authority described in the section on administrative
regulations/rules above by giving directions imposing exclusions from advertisements
or programmes on persons providing broadcasting services and may impose
administrative fines for non-observance.75

Affected third parties may also apply to the Authority to seek effective compliance by
broadcasters with the provisions of the Broadcasting Act as well as to complain about
unjust or unfair treatment in sound or television programmes broadcast by any person
providing broadcasting services in Malta or about unwarranted infringement of privacy
in or in connection with the obtaining of material included in such programmes.  For
this purpose the Broadcasting Authority has issued a Code for the Investigation and
Determination of Complaints.76

                                                
73 Art 13.
74 Arts 10 and 38.
75 Arts 19 and 20.
76  LN 161 of 2000, as subsequently amended.
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c) Linkages with general competition authorities?

None. The Broadcasting Authority does not have jurisdiction to safeguard free
competition in the broadcasting sector so that collusive practices and abuse of
dominance in this sector are the exclusive jurisdiction of the competition authorities,
namely the Office for Fair Competition and the Commission for Fair Trading
established by the Competition Act.77  Although Article 16 of the Broadcasting Act
provides that mergers or acquisitions of control between companies holding a
broadcasting licence may not occur without the previous consent in writing of the
Authority, the latter in its assessment would not consider the competition concerns that
such a transaction might give rise to because the companies concerned would still need
the approval of the Office for Fair Competition which would be the authority that would
exclusively address the question whether the concentration would “lead to a substantial
lessening of competition in the Maltese market or a part thereof”.78  According to the
Control of Concentrations Regulations issued under the Competition Act, parties to a
concentration are obliged to notify the concentration for approval by the Office for Fair
Competition prior to implementation.79

2. Malta Communications Authority

a) Legal basis

The Malta Communications Authority was established in 2001 by the Malta
Communications Authority Act80 in order to exercise regulatory functions in relation to
electronic communications including certain aspects of data protection in electronic
communication, postal services, electronic commerce and similar areas in the field of
communications.  The members of the Authority, a chairman and not less than four and
not more than six other members, are appointed by the Minister responsible for
communications for a renewable period of one to three years and may be removed by
him on grounds of unfitness to continue in office or incapability of proper performance
of duties.81

b) Functions/competencies

Under the Malta Communications Authority Act, the functions of this authority are
generally to ensure non-discrimination and equality of treatment in matters related to
communications and to ensure freedom of communication and that communications
would not be restricted except where this is necessary for (i) the protection of the right
to privacy; (ii) the defence of national security, territorial integrity or public safety; (iii)
the prevention of disorder or crime; (iv) the protection of public health; (v) the

                                                
77 Chapter 379 of the Laws of Malta.
78 Regulation 4 (1) of the Control of Concentrations Regulations, LN 294 of 2002 as amended by LN

299 of 2002.
79 Ibid Regulation 5.
80 Chapter 418 of the Laws of Malta.
81 Ibid Art 3.
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protection of morals and respect for the dignity of the human person; (vi) the protection
of the rights and freedoms of others; (vii) the prevention of the disclosure of
information received in confidence; (viii) the maintenance of the authority and the
impartiality of the judiciary; (ix) the technical constraints inherent in the means of
communication.82

More specifically, it is empowered by the Act to inter alia (i) regulate, monitor and
keep under review all practices, operations and activities relating to any matter
regulated by or under this Act; (ii) grant any licence, permit or other authorisation for
the carrying out of any such operation or activity; (iii) regulate and secure
interconnectivity for the production, transmission and distribution of the services,
products, operations or activities relating to any matter regulated by or under this Act;
(iv) ensure fair competition in all such services, products, operations and activities; (v)
establish minimum quality and security standards for them and ensure public and
private safety; (vi) regulate the price structure for any activity regulated by or under this
Act and establish the mechanisms whereby the price to be charged for the services,
products, operations or activities is determined; (vii) encourage the provision of
communications services in Malta and enable persons providing communications
services in Malta to compete effectively in the provision of such services outside Malta;
and (viii) promote the interests of consumers and other users in Malta, particularly the
disabled and old persons, especially in respect of the prices charged for, and the quality
and variety of the said services.83  In the execution of these functions the Authority may
issue any directives it may deem necessary to ensure compliance.

The Malta Communications Authority is the competent regulatory authority to enforce
the provisions of the Electronic Communications (Regulation) Act.84  Any person
intending to provide an electronic communications network or service in Malta requires
the prior authorisation of the Authority that may grant such authorisation subject to such
conditions as it may impose in accordance with the Act.  Likewise, the allocation of
radio frequencies according to the national plan to persons intending to use such
frequencies other than for broadcasting services and the effective management of these
frequencies is entrusted by the Act to the Authority.

Under this law the Authority is also empowered inter alia (i) to define and analyse
markets in this sector for significant market power and to impose the necessary
regulatory obligations and controls on the undertakings concerned; (ii) to establish and
manage the national numbering plan for electronic communication services and to
control the assignment of all national numbering resources; and (iii) to encourage and,
where appropriate, ensure adequate access and interconnection and interoperability of
services.

Under this Act it is also empowered to investigate (for which purpose the Malta
Communications Authority Act grants wide-ranging fact-finding powers) and determine

                                                
82 Ibid Art 4.
83 Ibid.
84 Chapter 399 of the Laws of Malta.
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disputes arising between undertakings in connection with obligations under this Act, at
the request of any party to the dispute or of its own motion.  It may also determine
disputes between an undertaking and a consumer on a complaint by a consumer.  The
decision of the Authority is binding on the undertakings concerned which are obliged to
comply with the Authority’s decision forthwith or otherwise face a daily administrative
penalty imposed by the Authority for non-compliance.

The objectives of the Authority in the exercise of these functions inter alia include (i)
promoting competition by ensuring that users, including disabled users, derive
maximum benefit in terms of choice, price and quality, ensuring that there is no
distortion or restriction of competition in the electronic communications sector,
encouraging efficient investment in infrastructure and promoting innovation and
encouraging efficient use and ensuring the effective management of radio frequencies
and numbering resources; (ii) contributing to the development of the internal market by
removing remaining obstacles to the provision of electronic communication networks,
associated facilities and services and electronic communication services at Community
level, encouraging the establishment and development of trans-European networks and
the interoperability of transnational services and end-to-end connectivity, ensuring that
there is no discrimination in the treatment of undertakings providing electronic
communications networks and services and associated facilities and co-operating with
electronic communications national regulatory authorities in EU Member States and
with the European Commission in a transparent manner to ensure the development of
consistent regulatory practice and consistent application of Community law in this field;
and (iii) promoting the interests of users within the Community by ensuring that all
users have access to a universal service, ensuring a high level of protection for
consumers in their dealings with suppliers, contributing to ensuring a high level
protection of personal data and privacy, promoting the provision of clear information, in
particular requiring transparency of tariffs and conditions for using publicly available
electronic communications services, addressing the needs of specific social groups and
ensuring that the integrity and security of public communications networks are
maintained.85

Under the Electronic Commerce Act86 the Authority is the competent authority for the
supervision of signature certification service providers established in Malta which issue
qualified certificates to the public; while under the Electronic Communications
Networks and Services (General) Regulations, 200487 issued under the Electronic
Communications (Regulation) Act the Authority is also entrusted with ensuring that
conditional access systems that provide conditional access to digital television and radio
broadcasting services comply with the conditions laid down in the Regulations.

                                                
85 Ibid Art 4.
86 Chapter 426 of the Laws of Malta, Art 17.  By virtue of LN 110 of 2002 the Malta Communications

Authority was nominated by the Minister for Transport and Communications to be the competent
authority for such supervision in terms of Art 17 of the Act.

87 LN 412 of 2004, Regulation 16 and Third Schedule.
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Under the Malta Communications Authority Act the Authority is given the general
power to impose administrative fines upon any person who infringes this Act and any
law that the Authority is entitled to enforce or if he fails to comply with any directive or
decision given by it.88  There is a right of appeal from all decisions and directives of the
Authority and against any of its administrative fines to the Communications Appeals
Board which is an independent tribunal established by Article 36 of the Malta
Communications Authority Act.  From the decisions of the Communications Appeals
Board there is a right of appeal on points of law to the Court of Appeal.

c) Linkages with general competition authorities

As shown above, the functions of the Authority under the Malta Communications
Authority Act include the duty to ensure fair competition, to regulate the price structure
and to deal with interconnectivity problems in the sectors falling within its jurisdiction.
One of the objectives of the Authority under the Electronic Communications
(Regulation) Act is the promotion of competition including the prevention of distortion
or restriction of competition in the electronic communications sector.

More specifically, Article 9 of the Electronic Communications (Regulation) Act
requires the Authority to define, “in accordance with the principles of competition law”,
relevant markets appropriate to national circumstances, in particular relevant geographic
markets, and to analyse such markets, taking into account the relevant European
Commission recommendations and guidelines.  Where the Authority determines that a
relevant market is not effectively competitive it is required to identify and designate
undertakings with significant market power in that market and impose on them
appropriate regulatory obligations and controls in accordance with regulations made
under the Act.  Article 13 requires the Authority to encourage and, where appropriate,
ensure adequate access and interconnection and interoperability of services in such a
way as to promote efficiency and sustainable competition and to give the maximum
benefit to end users.  Article 21 empowers the Authority to impose an administrative
fine on a vertically integrated undertaking providing electronic communications
networks, over which the government of Malta or any EU Member State has effective
control, which is in a dominant position and is discriminating in favour of its own
activities.

Likewise, Regulation 4 of the Electronic Communications Networks and Services
(General) Regulations, 200489 requires the Authority, to the extent that it is empowered
under the Electronic Communications (Regulation) Act, to ensure that the principles of
competition law are fully adhered to in the electronic communications sector in
particular with regard to the examination of interconnection agreements, conditions for
market access to undertakings, schemes established for funding universal service
obligations, access to rights of way, cross-ownership of different networks and joint
provision of networks and/or services and emergence of global and regional
partnerships and alliances.  Regulation 4 also prohibits undertakings from doing

                                                
88 Art 32.
89 LN 412 of 2004.
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anything that has the effect or intention of preventing, restricting or distorting
competition.

In accordance with Article 9 mentioned above, these regulations prescribe the manner in
which market definition and the determination of significant market power and joint
dominance and the degree of competitiveness of the relevant market should be
conducted by the Authority and the considerations that should be taken into account.90

In particular, the second Schedule to the Regulations gives a non-exhaustive list of
criteria, based on European Court case law, that the Authority should take into account
to determine joint dominance.

Clearly these competencies overlap with the functions of the national competition
authorities whose scope of jurisdiction extends to the sectors falling within the Malta
Communication Authority’s remit even though none of the laws related to the Malta
Communications Authority nor the Competition Act expressly state that there is
concurrent jurisdiction in the application of competition law. This concurrent
jurisdiction has now been confirmed by the Commission for Fair Trading in a ruling of
29 November 2004 on the request for interim relief by Vodafone Malta Limited against
Datastream Limited.  What remains unclear is how the national competition authorities
and the Malta Communication Authority are to exercise this concurrent jurisdiction to
avoid delay or denial of remedies or violation of the double jeopardy principle.

The only provision in the law that addresses this coordination between the authorities,
albeit quite superficially, is Article 4 of the Malta Communications Authority Act that
provides that the Authority is obliged, where it considers it appropriate, to consult with
the competent authorities responsible for competition issues and consumer affairs on
matters of common interest in connection with the application of the laws which the
Authority is entitled to enforce.  This provision also obliges the Authority and the
competition authorities to provide each other with the information necessary for the
application of the provisions of this Act subject to respect for confidentiality.  Likewise,
Regulation 4 of the Electronic Communications Networks and Services (General)
Regulations, 2004 empowers the Authority to seek the advice of the competition
authorities and Regulation 10 requires this collaboration specifically in relation to
market analysis.

The Malta Communications Authority and the Office for Fair Competition have
recently drawn up a memorandum of understanding to facilitate the exercise of this
concurrent jurisdiction and to set clear rules to govern the modus operandi of this
cooperation.91

It should be noted, however, that the application of Articles 81 and 82 of the EC Treaty
is vested only in the competition authorities by the Competition Act as no similar
provision appears in the laws related to the Authority and only the Office for Fair

                                                
90 Regs 8-10.
91 Memorandum of Understanding dated 20th May 2005 between MCA and OFC, MCA’s website

<http://www.mca.org.mt/imaging/library_resource_en.asp?id=656&lc=1> (20 June 2005).
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Competition is designated as a national competition authority under Council Regulation
1/2003.  Thus, since in the application of Articles 81 and 82 EC Treaty there is no
concurrent jurisdiction between the Malta Communications Authority and the Office for
Fair Competition, this memorandum of understanding is not applicable to investigations
concerning alleged breaches of these Community Treaty provisions.

The memorandum of understanding, while noting that both parties operate within
different legal frameworks that necessitate a different approach to competition concerns,
a proactive role on the part of the Malta Communications Authority aimed at avoiding
possible future anti-competitive behaviour and a reactive role on the part of Office for
Fair Competition aimed at addressing anti-competitive conduct that has occurred, seeks
to regulate cooperation between the two parties when dealing with matters falling
within their concurrent jurisdiction as envisaged and mandated by the above-mentioned
provisions of the Malta Communications Authority Act and Electronic Communications
Networks and Services (General) Regulations, 2004.

The main objectives of the memorandum are stated to be the following:

• to enable the authorities to coordinate the exercise of concurrent powers to avoid
forum shopping

• to enable the authorities to apply a consistent interpretation of terms used in
competition law, electronic communications law and postal services law

• to enable the authorities to consult with each other regarding the definition of
markets for electronic communications, the degree of effective competition in
these markets and the existence of dominance or significant market power in
such markets

• to enable the authorities to establish consistent and coherent policy rules for
cases that may arise

• to enable the authorities to provide each other with information which is
necessary for the carrying out of their respective roles and the implementation of
their respective powers in the electronic communications and postal services
sectors.

Moreover, it is specifically stated that the memorandum is intended to avoid possible
conflicts in the market definitions and findings of significant market power or
dominance by the two authorities, carried out at the ex ante stage by the Malta
Communications Authority and at the ex post stage by the Office for Fair Competition,
by coordinating the analysis of the authorities in the exercise of these tasks.

The memorandum envisages that concurrent jurisdiction will arise mainly in cases
involving an alleged abuse of a dominant position by an undertaking operating in the
electronic communications and/or postal services sectors.  To avoid conflicting
decisions in cases that prima facie appear to raise issues that are pertinent to both
authorities, the memorandum provides for early mutual notification obligations and
preliminary meetings to determine and agree on the modus operandi for the
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investigation and determination of the issues involved.  In establishing the modus
operandi for any given case, the authorities are obliged to give the utmost regard to the
remedies available under the regulatory frameworks of both authorities, the
expeditiousness of the available remedies, any legal issues that may arise if the
authorities were to act in concurrence and in particular the necessity to prevent the
duplication of procedures concerning identical market issues.  All interested parties in
the case, including the complainant/s if any, are notified about such an agreement on the
modus operandi and they are entitled to submit reasoned objections to the agreement
within a stated time limit and the authorities are obliged to give due consideration to
these submissions.

The memorandum provides for a specific procedure to regulate coordination in relation
to market definition. In defining and analysing the markets and identifying undertakings
having significant market power in terms of its obligations under the relevant
legislation, the Malta Communications Authority is obliged, prior to issuing its
conclusions for public consultation, to seek the advice of the Office for Fair
Competition on these conclusions.  The Office for Fair Competition may even publish
its views prior to the Malta Communications Authority’s obligatory consultations with
the European Commission and the Malta Communications Authority is obliged to take
utmost account of the Office for Fair Competition’s views.

The Office for Fair Competition is likewise obliged to seek the Malta Communications
Authority’s advice with respect to its market definitions, analysis and findings of
dominance when it is investigating a case of alleged abuse of dominance in the
electronic communications and/or postal services sectors.

The memorandum also contains provisions regulating the exchange of information
between the two authorities and ensuring compliance with the obligation of
confidentiality.  However, information obtained by the Office for Fair Competition
through the European Competition Network under Council Regulation 1/2003 may not
be exchanged with the Malta Communications Authority.

 3. Copyright Board

a) Legal basis

The Copyright Board, composed of a chairman and two members appointed by the
Minister responsible for the protection of copyright and neighbouring rights, is
established by the Copyright Act.92

b) Functions/competencies

The Copyright Board is competent to hear cases where a collecting society or an owner
of copyright or neighbouring rights allegedly refuses unreasonably to grant a licence in
respect of cable retransmission or rebroadcasting or imposes unreasonable terms or
conditions for the granting of such licence.  In its decision the Board may order the

                                                
92 Arts 45-51.
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granting of a licence by the collecting society or owner, as the case may be, subject to
the payment of appropriate royalties.93

The Board is also competent to determine the equitable remuneration that is due to the
collecting society or owner of copyright or neighbouring rights in various instances
where there is lack of agreement between the parties to an express or implicit
assignment of rights and to determine the terms on which an assignment or licence is to
be granted where there is disagreement among the joint owners of copyright or the joint
rightholders of neighbouring rights.94  A similar competence to determine the equitable
royalties in case of disagreement exists in relation to revived rights under the Revival of
Copyright and Neighbouring Rights (Protection) and Exhaustion of Distribution Rights
(Extension) Regulations 2004.  The Board is also the competent regulatory authority
that controls the operation of collecting societies in Malta since the Board’s
authorization is required for the operation of any collecting society in Malta and their
tariffs must be approved by the Board.95

There is a right of appeal from all the decisions of the Board to the Court of Appeal.

                                                
93 Art 51.
94 Arts 24.
95 The Control of the Establishment and Operation of Societies for the Collective Administration of

Copyright Regulations 2004, LN 425 of 2003.
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c) Linkages with general competition authorities?

Although, as can be seen from the previous section, the Board might have to consider
issues that might also be concurrently before the competition authorities such as refusal
to license or excessive royalties or unfair terms and conditions, the Copyright Act does
not require the Board to consider these issues in the light of competition law principles
nor does it require any coordination with the competition authorities.

III Market definitions and/or criteria upheld for market perception in the
relevant sector focused legislation

No specific market definitions in the media sector are found in Malta.  Although in line
with Community law, local legislation, as shown above, requires the Malta
Communications Authority to carry out an exercise of market definition in relation to
the electronic communications sector for ex ante regulation purposes, the Authority is
still in the process of this analysis and so far has not yet published any market
definitions.  According to a document on market review methodology published by the
Authority in October, it is envisaged that this exercise would be completed by the end
of 2005 with all the market reviews being published between June and December
2005.96  In line with practices adopted by other NRAs and having regard to local market
conditions, for market analysis purposes the 18 markets identified by the EU
Commission Recommendation have been grouped into five clusters, so that similar
markets would be analysed together, as follows:

(i) Narrowband Fixed Services (Markets 1-6, 8-10)

(ii) Leased Lines Services (Markets 7,13,14)

(iii) Local Loop Unbundling/Broadband Markets (Markets 11,12)

(iv) Mobile Services (Markets 15,16,17)

(v) Broadcast Services (Market 18).97

So this section is based on the definitions to be found in Maltese legislation.

1. Publishing

The Press Act defines “newspaper” as “any paper containing news, advertisements,
intelligence, occurrences, or any comments or observations thereon, printed for sale or
to be distributed free or in any other manner, and published daily or periodically”.  The
Act defines “publication” as “any act whereby any printed matter is or may be

                                                
96 “Market Review Methodology”, MCA October 2004 available on MCA’s website

<http://www.mca.org.mt> (18 March 2005).
97 Ibid.

8.99

8.100

8.101



41

communicated to or brought to the knowledge of any person or whereby any words or
visual images are broadcast” while “printed matter” is defined as “any writing printed in
typographical characters or by lithography or any similar device or process on paper or
other substance, as well as any bill, placard or poster containing any sign or script
written, printed, painted, embossed or in any other manner impressed, and includes any
record, tape, film or other means whereby words or visual images may be heard,
perceived or reproduced”.  “Publisher” is deemed to include not just a person who owns
an enterprise publishing a newspaper or facilities for the production or reproduction of
any printed matter but also one who holds a broadcasting licence.98

2. Music – Copyright

Under the Copyright Act “musical work” is defined as “any musical work, irrespective
of musical quality, and includes works composed for musical accompaniment” while
“sound recording” is defined as “the fixation of a sequence of sounds or of a digital
representation of sounds capable of being perceived aurally and of being reproduced,
but does not include a soundtrack associated with an audiovisual work”.99

3. Film

Under the Cinema and Stage Regulations the term “films” is deemed to include posters,
notices, photographs, pamphlets or synopsis relative to films.100

The Copyright Act defines “audiovisual work” as “a work that consists of a series of
related images which impart the impression of motion, with or without accompanying
sounds, susceptible of being made visible and, where accompanied by sounds,
susceptible of being made audible”.101

4. Broadcasting (radio and television)

The Press Act defines “broadcast” as “the transmission by wire or over the air,
including that by satellite, in encoded or unencoded form of words or of visual images,
whether or not such words or images are in fact received by any person”.  While
repeating this definition of “broadcast” that covers both wireless and satellite
transmission of radio and television programmes intended for reception by the public,
the Broadcasting Act expressly excludes as covered by this term “retransmissions and
communication services providing items of information or other messages on individual
demand such as telecopying, electronic data banks and other similar services”.
“Retransmission” is then defined as “receiving and simultaneously transmitting,
irrespective of the technical means employed, complete and unchanged radio or

                                                
98 Art 2.
99 Art 2.
100 Reg 56.
101 Art 2.
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television programme services, or important parts of such services, transmitted by
broadcasters for reception by the general public”.102

Likewise, the Copyright Act distinguishes between broadcasting and retransmission and
in particular cable retransmission.  While repeating the above definition for
broadcasting as covering both wireless and satellite transmissions of radio and
television programmes but excluding retransmissions, it defines cable retransmission as
“the simultaneous, unaltered and unabridged retransmission by a cable or any other
material carrier for reception by the public of an initial transmission by wire or over the
air, including that by satellite, of television or radio programmes intended for reception
by the public”.103  In fact while the broadcasting licence is granted by the Broadcasting
Authority under the Broadcasting Act, the licence for cable retransmission is granted by
a different authority, the Malta Communications Authority under the Electronic
Communications (Regulation) Act.  Under the latter Act "cable television networks" are
defined as “any mainly wire-based infrastructure established primarily for the delivery
or distribution of radio or television broadcast to the public”.104

The Broadcasting Act also distinguishes between community radio service defined as “a
radio service designed to cater for the needs of a particular community or locality and
having a limited range of reception” and nationwide radio service defined as “a radio
service designed to cater for the needs of the nation as a whole and having a range of
reception which includes the whole of Malta”.105

Under the Broadcasting Act “advertising” is defined as “any form of announcement
broadcast whether in return for payment or for similar consideration, or broadcast for
self-promotional purposes by a public or private undertaking in connection with a trade,
business, craft or profession in order to promote the supply of goods or services,
including immovable property, rights and obligations, in return for payment” while
“teleshopping” is defined as “direct offers broadcast to the public with a view to the
supply of goods or services, including immovable property, rights and obligations, in
return for payment”.  “Sponsorship”, on the other hand, is defined as “any contribution
made by a public or private undertaking not engaged in broadcasting activities or in the
production of audio-visual works, to the financing of programmes with a view to
promoting its name, its trade mark, its image, its activities or its products”.106

5. Internet

Under the Electronic Communications (Regulation) Act “access” is defined widely as
“the making available of facilities and, or services, to another undertaking, under
defined conditions, on either an exclusive or non-exclusive basis, for the purpose of

                                                
102 Art 2.
103 Art 2.
104 Art 2.
105 Ibid.
106 Ibid.
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providing electronic communications services. It covers inter alia access to network
elements and associated facilities, which may involve the connection of equipment, by
fixed or non-fixed means (in particular this includes access to the local loop and to
facilities and services necessary to provide services over the local loop), access to
physical infrastructure including buildings, ducts and masts; access to relevant software
systems including operational support systems, access to number translation or systems
offering equivalent functionality, access to fixed and mobile networks, in particular for
roaming, access to conditional access systems for digital television services; access to
virtual network services”.107

Electronic communications networks are defined as “transmission systems and, where
applicable, switching or routing equipment and other resources which permit the
conveyance of signals by wire, by radio, by optical or by other electromagnetic means,
including satellite networks, fixed (circuit-switched and packet-switched, including
Internet) and mobile terrestrial networks, electricity cable systems, to the extent that
they are used for the purpose of transmitting signals, networks used for radio and
television broadcasting, and cable television networks, irrespective of the type of
information conveyed”; while an electronic communications service is defined as a
service normally provided for remuneration which consists wholly or mainly in the
conveyance of signals on electronic communications networks, including
telecommunications services and transmission services in networks used for
broadcasting, but exclude services providing, or exercising editorial control over,
content transmitted using electronic communications networks and services; it does not
include information society services … which do not consist wholly or mainly in the
conveyance of signals on electronic communications networks”.108 "Conditional access
system" is defined as "any technical measure and, or arrangement whereby access to a
protected radio or television broadcasting service in intelligible form is made
conditional upon subscription or other form of prior individual authorisation",
"interconnection" is defined as "the physical and logical linking of public
communications networks used by the same or a different undertaking in order to allow
the users of one undertaking to communicate with users of the same or another
undertaking, or to access services provided by another undertaking. Services may be
provided by the parties involved or other parties who have access to the network.
Interconnection is a specific type of access implemented between public network
operators", and “public communications network" is defined as "an electronic
communications network used wholly or mainly for the provision of publicly available
electronic communications services".

                                                
107 Art 2.  This is a wider definition of “access” than had appeared in the Internet and Other Data

Networks (Service Providers) Regulations, 1999 under the preceding law on telecommunications
that was replaced by this Act.

108 Ibid.
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IV. Market definitions and/or criteria for market perception in the media-sector,
as upheld in sector specific practice of authorities and/or courts

Under the old regulatory framework (ie prior to the Electronic Communications
(Regulation) Act and the Electronic Communications Networks and Services (General)
Regulations, 2004) the Malta Communications Authority without any market analysis
but aided by the definitions in the legislation had identified five relevant markets in its
decisions, without any distinction being made between retail and wholesale markets:

(i) a relevant market that includes national leased lines, leased line
interconnection (part circuits) and international half circuits provided
between a network termination point in Malta to a mid-circuit point breaking
to a foreign jurisdiction – it did not feel the need to analyse any additional
sub-markets either on a regional basis or for particular types of leased lines
separately – and found the national telecom operator to have a monopoly;

(ii)  the fixed electronic communications market where it found the present
operator dominant;

(iii)  the mobile electronic communications market where it found that both
current operators are dominant;

(iv) the cable TV and radio services market where it found the current incumbent
dominant; and

(v) the market for telecommunications transport providers, Internet and other
data networks service providers where it found four TTPs to have a
dominant market position.109

No other market definitions can be found in the sector specific practice of other
authorities and/or courts.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

There have not been any decisions by the local competition authorities in this sector
except for a recent interim ruling on an application for interim measures Vodafone
Malta Limited v Datastream Limited (11 February 2005) where the Commission for
Fair Trading upheld the finding of the Office for Fair Competition that in the case in
question concerning the purchase of bandwidth by ISPs the relevant market was the

                                                
109 “Update to the Price Control Review – Report on Consultation and Decision published in January

2003” MCA December 2004, “Dominant Market Position in the Telecommunications Market: An
Update of the DMP Register – 2002” MCA August 2003, “Dominant Market Position in the Leased
Lines Market” MCA June 2003 and “Dominant Market Position in Telecommunications:
Telecommunications Transport Provider Market” MCA, February 2003 available on MCA’s website
<http://www.mca.org.mt> (18 March 2005).
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market for bandwidth at the upstream level irrespective of whether this was obtained via
optic fibre, leased lines or microwave links.  The final determination of this case is still
pending as the Office for Fair Competition is still conducting further investigations.
Since this was merely an interim decision there was no detailed explanation of the
reasoning that led the authorities to this market definition.

In view of the dearth of decisions by both the sector specific regulators and the
competition authorities in the media sector and the scant analysis that accompanied the
market definitions by the Malta Communications Authority under the previous regime it
is very difficult to come to any conclusions regarding possible common factors or
differences.

VI. The impact of the non-competition framework and practice on the work of
the competition regulator, in particular when defining the relevant markets

Recently, a linkage between the competition regulator (Office for Fair Competition) and
one of the media regulatory authorities (the Malta Communications Authority) has
become manifest in a memorandum of understanding. This memorandum of
understanding, while noting that both parties operate within different legal frameworks
that necessitate a different approach to competition concerns, seeks to regulate
cooperation between the two parties when dealing with matters falling within their
concurrent jurisdiction as envisaged and mandated by the above-mentioned provisions
of the Malta Communications Authority Act and Electronic Communications Networks
and Services (General) Regulations, 2004.110 Amongst others, the MoU aims at enabling
the authorities to apply a consistent interpretation of terms used in competition law,
electronic communications law and postal services law, and at enabling the authorities
to consult with each other regarding the definition of markets for electronic
communications, the degree of effective competition in these markets and the existence
of dominance or significant market power in such markets. Moreover, it is specifically
stated that the memorandum is intended to avoid possible conflicts in the market
definitions and findings of significant market power or dominance by the two
authorities, carried out at the ex ante stage by the Malta Communications Authority and
at the ex post stage by the Office for Fair Competition, by coordinating the analysis of
the authorities in the exercise of these tasks111. As this MoU was only recently signed
(20th May 2005), no statement can be made regarding the functioning of this
cooperation.

Apart from this, there is nothing to report under this heading.

                                                
110 See para. 8.92 et seq.
111 Further details: para 8.94 et seq.
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A Market Definition in Competition Law in Poland

The first part of this chapter on market definition in the media sector in Poland gives a
brief overview of the legal and regulatory framework for protection of competition and
describes the general approach in defining the relevant product and geographic markets
under Polish competition law (part A). The second part examines cases of particular
media sectors the competition authority and the national courts have had to deal with so
far and analyses in detail the relevant product and geographic markets as they were
delineated in the decisions and judgements (part B). The third part provides a comparative
analysis of the different markets in the media sector in Poland on the one hand and the
market definitions applied by the EC Commission on the other (part C). The last part of
this chapter presents the other relevant authorities and the regulatory framework in the
media sector in Poland that might have an impact on market definition (part D).

I Introduction

1. Relevant legislation

The main legislation on competition law in Poland is the 2000 Act on Protection of
Competition and Consumers (hereinafter referred to as: ‘the Competition Act’) which
entered into force on 1 April 20011. It replaced the 1990 Act on Combating Monopolistic
Practices and Protection of Consumer Interests which introduced specific provisions on
antitrust and merger control into Polish legislation2. Earlier on, in the era before 1990,
Poland was the first of the Middle Eastern European States which joined the EU in 2004
to adopt relevant legislation in the field of competition which at the time of the adoption
already met the international requirements. This was when the Act on Combating
Monopolistic Practices in the National Economy was issued in 19873. The latter picked up
the for long interrupted tradition of Polish cartel law dating back to the time before World
War II when the first legislation in this field, the Cartel Act, had been adopted in 19334.

                                                
1 Ustawa z dnia 15 grudnia 2000r. o ochronie konkurencji i konsumentów, Dz.U. 2003, Nr 86, poz. 804

-  Act of 15 December 2000 on the competition and consumer protection, (the Competition Act), J L
2003 No 86 item 804;. The full text of the Polish Competition Act in Polish and English is available on
the website of the Polish competition authority at www.uokik.gov.pl.

2 Ustawa z dnia 24 lutego 1990r. o SU]HFLZG]LDáDQLX�praktykom monopolistycznym i ochronie interesów
konsumentów, Dz.U. 1990, Nr 89, poz. 403 - Act of 24 July 1990 on the monopolistics practices
counteractions and the consumers protection, J L 1990 No 89 item 403; on its provisions see Skoczny,
Polish Antimonopoly Case Law, 1995.

3 Ustawa z dnia 7 lutego 1987r. o SU]HFLZG]LDáDQLX� praktykom monopolistycznym w gospodarce
narodowej, Dz.U. 1987, Nr 3, poz. 18 - Act of 7 June 1987 on the  monopolistics practices
counteractions in national economic (Act on Combating Monopolistic Practices), J L 1987 No 3 item
18; On the first Competition Act see Piontek, Polish Antimonopoly Law, World Competition Vol. 12
(1989), p. 41; Soltynski, The New Polish Statue on Combating Monopolistic Practices, IIC Vol. 19
(1988), p. 70.

4 Ustawa z dnia 28 Marca 1933r. o kartelach, Dz.U. 1933, Nr 31, poz. 270 - Act of 28 March 1933 on
the cartels, J L 1933 No 31 item 270.
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The adoption of the 2000 Competition Act reflects the latest efforts to bring Polish
legislation entirely in line with Community competition law and to introduce the
necessary amendments which had been stipulated by the EC Commission5. Aiming at
ensuring a sustainable development of competition for the benefit of the consumers and
the economy, it contains detailed provisions on competition restricting practices and
mergers between undertakings that have or might have an impact on the Polish territory6.
Accordingly, agreements between undertakings which distort or aim at distorting
competition on the market7 as well as the abuse of a dominant market position8 are
prohibited. With regard to competition restricting agreements, of course, this applies only
to those which are not exempted from the general prohibition on the grounds provided in
Articles 6 and 7 of the Competition Act.

In the scope of merger control, the provisions of the Competition Act stick closely to the
definition of merger contained in Article 3 of the EC Merger Regulation No. 4064/89 and
accordingly cover mergers of at least two independent undertakings, the direct or indirect
takeover of one undertaking and the establishment of a joint undertaking, provided that
the respective thresholds are exceeded9. In this respect, however, two significant
distinctions between the Competition Act and the corresponding EC rules are to be
noticed. Firstly, the Polish law already stipulates that the intention to carry out a merger
has to be notified whereas under the New EC Merger Regulation No. 139/2004 a
notification at such an early stage is not obligatory10. Secondly, although a merger may
result in restricting competition on the market, it may be cleared in case it is expected to
contribute to the economic development or technological progress or it may exert a
positive impact on the national economy11. On behalf of this wide-reaching justification
which has no parallel on Community level, the Competition Act provides for a wide-
reaching possibility of adopting discretional decisions in merger cases.

As to the media sector, other provisions related to market definition are in particular
introduced by the recently adopted Telecommunications Act, in force since 3 October
200412. In this respect, the Telecommunications Act contains specific provisions on
significant market power in Articles 4, 7 and 24.

2. Relevant competition authority in Poland

The central administrative body responsible for the enforcement of the Competition Act
and, since 1 May 2004, also for the direct application of Articles 81 and 82 of the EC

                                                
5 See Agenda 2000, Commission Opinion of 9 February 1998 on Poland’s Application for Membership,

chapter B. Criteria for Membership, subchapter 3. Ability to Assume the Obligations for Membership.
In particular, the Commission stipulated amendments in the area of exempted agreements, merger
control and procedural rules.

6 Article 1(2) of the Competition Act.
7 Articles 5 to 7 of the Competition Act.
8 Article 8(1) of the Competition Act.
9 Articles 12 and 13 of the Competition Act.
10 Cf. Article 4 of the New Merger Control Regulation, OJ 2004, L 24, p. 1.
11 Article 19(2) items 1 and 2 of the Competition Act.
12 Ustawa z dnia 16 lipca 2004r. Prawo telekomunikacyjne, Dz.U. 2004, Nr 171, poz. 1800 - Act of 16

July 2004 on the telecommunication law, (the Telecommunication Act), J L 2004 No 171 item 1800.
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Treaty13, is the President of the Office of Competition and Consumer Protection (Ur] G
Ochrony Konkurencji i Konsumentów, hereinafter referred to as: ‘the OCCP’). The OCCP
in its present shape exists since 1996 after the first independent competition authority, the
Antimonopoly Office (established in 1990), had been assigned tasks in the field of
consumer protection. The OCCP consists of the directorate in Warsaw and nine branch
offices (delegations) on regional level with original competencies14. Generally spoken, the
directorate is competent for actions against nation-wide competition restricting practices
and for issuing decisions in ‘significant’ merger cases15 whereas the branch offices are
competent for antitrust cases directly concerning their region, mergers involving firms
located in their region without a nation-wide significance and, irrespective of thresholds,
all merger cases involving enterprises engaged in providing so-called municipal services.
In the media sector, the latter is of importance as mergers between enterprises engaged in
providing local cable TV infrastructure are regularly cleared by the branch offices.

3. Judicial Protection

7KH� &RXUW� RI� WKH� &RPSHWLWLRQ� DQG� &RQVXPHU� 3URWHFWLRQ� �6 G� Ochrony Konkurencji i
Konsumentów, hereinafter referred to as: CCCP), functionally integrated into the Warsaw
District Court, is exclusively competent for complaints against all decisions issued by the
President of the OCCP on the basis of the Competition Act. The Court was established
together with the first independent competition authority in 1990 and, until 2003, called
‘the Antimonopoly Court’. Its judgements and decisions, given on the basis of the code of
civil procedure, are subject to appeal before $SSHODWH� &RXUW� �� 6 G�Apelacyjny) and in
VHFRQG�LQVWDQFH�EHIRUH�WKH�6XSUHPH�&RXUW���6 G�1DMZ\ V]\��

With regard to market definition in competition cases, the Supreme Court held that
according to Polish competition law, the enterprise subjected to the administrative
procedure has the possibility to challenge the criteria which were considered by the OCCP
when delineating the relevant market by presenting opposed arguments and evidences.
However, the Supreme Court made it clear that objections of such kind were only
successful in the procedure for the annulment of a decision when they prove that basic
elements [of market definition] have not been considered or have not been analysed from
the competition point of view16.

II General Approach to Market Definition in Polish Competition Law

In order to establish whether an undertaking enjoys a dominant position or a merger
would result in restrictions to competition on the market, the relevant product and
geographic markets have to be determined. In contrast to the competition acts of many EU

                                                
13 Cf. Article 35 of Procedural Regulation No. 1/2003, OJ 2003, L 1, p. 1.
14 The assignment of tasks has been lDLG�GRZQ�LQ�GHWDLO�LQ�WKH�5R]SRU] G]HQLH�Prezesa Rady Ministrów z

dnia 19 lutego 2002 r. w sprawie RNUH OHQLD�ZáD FLZR FL�miejscowej i rzeczowej delegatur 8U] GX
Ochrony Konkurencji i Konsumentów, Dz. U. 2003, Nr 18, poz. 172 -  Regulation of Prime Minister
of 19 July 2002 on the Geographical and Material Competencies of the Branch Offices of the OCCP, J
L 2003 No 18 item 172).

15 This applies to cases where the combined turnover of all undertakings involved in the marketing year
before the merger exceeds ¼� ���� PLOOLRQ�� &DVHV�� LQ� ZKLFK� WKLV� WKUHVKROG� LV� QRW� H[FHHGHG�� DUH� QRW
considered to have a nation-wide significance and, hence, are cleared by the country branches.

16 Supreme Court, Judgement of 24 June 2003 in Case I CKN 408/01, UPC Telewizja Kablowa/OCCP,
p. 6.
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Member States which do not contain any definitions and as such do not provide any
further clarifications on the approach to be taken when defining relevant markets, the
Competition Act contains in its Article 4 explicit definitions of the principal terms17. The
reason for this approach to introduce definitions for reason of transparency was obviously
the necessity to provide a certain degree of legal certainty in this relatively new domain of
law in Poland as well as the lack of settled case law. The wording of the definitions
reflects their understanding in EC competition law as the Polish legislator had been under
strict obligation to take into account all relevant Community legislation, the EC
Commission’s practice and the case law of the European Courts. Accordingly, the
approach followed by the Regulations No 17/6218 and No 4064/8919 as well as the 1997
Commission Notice on Market Definition have been transposed into the Polish
Competition Act which provides in Article 4 item 8 the following definition of the
relevant market:

‘relevant market shall mean market of products, which by reason of their intended use, price
and characteristics, including quality, are regarded by the buyers as substitutes, and are
offered on the area in which, by reason of their nature and characteristics, existence of
market access barriers, consumer preferences, significant differences in prices and transport
costs, the conditions of competition are sufficiently homogeneous.’

Additionally, Article 4 item 9 of the Competition Act clarifies the conditions for the
assumption of a dominant position on the market in the following:

‘dominant position shall mean position of the entrepreneur which allows him to prevent the
efficient competition on the relevant market thus enabling him to act in a significant degree
independently from competitors, contracting parties and consumers; it is assumed that
entrepreneur holds a dominant position where his market share exceeds 40%.’

For the sake of completeness it shall be noted that the abovementioned definition of the
relevant market is also provided in the annex to the 2002 Regulation on the Notification
of the Intention of Concentration between Entrepreneurs20, the Polish equivalent to the
Form CO in EC competition law.

Although a first approach for defining relevant markets under the Polish competition law
is given, the Supreme Court pointed out that in practice reference to the decisions issued
by the OCCP and the case law of the Court for the Protection of Competition and
Consumers is necessary as the Polish legislator did not provide any further criterions for
applying this definition21. In the following, the application of this definition in the
decisional practice of the OCCP and the case law of the Polish courts shall be analysed in
more detail.

                                                
17 The same applies to the preceding 1990 Act on Combating Monopolistic Practices.
18 OJ 1962, p. 204.
19 OJ 1989, L 395, p. 1.
20 5R]SRU] G]HQLH�Rady Ministrów z dnia 3 kwietnia 2002r. w sprawie ]JáRV]HQLD�zamiaru koncentracji

SU]HGVL ELRUFyZ��Dz.U. 2002, Nr 37 poz. 334 - Regulation of 3 April 2002 on the notification of
intended concentration, J L 2002 No 37 item 334.

21 Supreme Court, Judgement of 24 June 2003 in Case I CKN 408/01, UPC Telewizja Kablowa/OCCP,
p.  6.
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1. Relevant product market

Although self-evident, on several occasions the OCCP made it clear that equally to
market definition under EC competition law, the term ‘product market’ has a very broad
understanding and applies also to the provision of services22 as well as the supply of non-
material goods such as energy and securities. When defining the relevant product market,
the demand-side and supply-side substitutability have to be analysed first.

a) Demand-Side Substitutability

Similarly to the approach of the EC Commission, the primary focus of the OCCP when
defining relevant product markets lies on the degree of substitutability on the demand-side
which is, generally spoken, determined by the comparison between products and services
offered to the customers. In this respect, products are regarded as belonging to the same
product market when they are substitutable from the perspective of the latter.

In the media cases available for the purpose of this study, the factors taken into account
by the OCCP when defining relevant product markets from the perspective of the buyers
(customers) were in the first place those listed in the Competition Act: the intended use of
the product, its price and characteristics including quality. In this context, however, it is
noticeable that although the wording makes explicit reference to buyers and, hence, the
term covers consumers as well as commercial clients, the predominant number of
decisions available for the purpose of this study made solely reference to end-consumers.
Accordingly, in Telewizja Kablowa 3R]QD , a case concerning the provision of pay TV,
the OCCP analysed from the consumers’ perspective the existence of alternative or
comparable products on the market which offered to the unsatisfied viewer the possibility
to change the provider23. In this context, the OCCP identified the price which any viewer
would have to pay for a comparable product (i.e. a comparable content package) as one of
the key factors in delineating one product market.

b) Supply-Side Substitutability

In contrast to the demand-side substitutability, which undoubtedly constitutes the main
approach in defining relevant product markets, the supply-side substitutability is only an
additional element. It is applied in particular cases to justify the assumption of a
homogenous product market on the grounds that suppliers are able to switch their
production capacity to the relevant products at issue within a short period of time and
without having to bear significant additional costs or risks24. Nevertheless, although this
element is obviously known in Polish competition law25, it does not seem to be very
popular. In fact, it is neither mentioned in the definition of the relevant market nor can its
application be demonstrated on the basis of the cases available in the media sector.

                                                
22 E.g. OCCP’s decision of 16 July 2004 in Case RWA 19/2004, RUCH/ROLKON, p. 7.
23 OCCP, decision of 5 October 2004 in Case RPZ 24/2004, Telewizja Kablowa 3R]QD ��S����
24 Cf. Commission Notice on Market Definition, OJ 1997, C 372, p. 5, at para. 20 et seq.
25 Cf. Stefaniuk, Publicznoprawne 5HJXá\�Konkurencji, 2005, at p. 41.
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c) Other criteria

In order to obtain a comprehensive definition of the relevant market which reflects the
particular situation in the area subjected to the investigation, occasionally additional
elements are taken into consideration.

As such, the OCCP considers the time aspect to be of relevance when delineating
markets. At least, in one merger case in the media sector which is analysed in detail below
(see hereto part IV), the OCCP has explicitly held in this context that the delineation
applied was referring to the market in the year of the merger26.

Finally, although applied only in one of the available cases dealing with the abuse of a
dominant position, another element in market definition seems to be the structure and the
current economic situation in the market. These two elements had been taken into
consideration by the Antimonopoly Court in case Stowarzyszenie 8 \WNRZQLN Z�Telewizji
Kablowej =DFK G� in order to analyse the applicant’s position on a market and to assess
whether he was facing significant competition27. The court identified that the relevant
market at issue, a local market for the provision of cable TV infrastructure, was a duopoly
in which one market participant was unable to take an economic decision which would
not have a direct effect on the market behaviour of his competitor. As in this case the
market was considered to be already satisfied and, hence, the only possibility for the
undertakings to increase their market share had been the lowering of prices which resulted
in harmful competition, the court recognized the abuse of a dominant position without
making further comments on the usual elements of market definition described above.

However, it appears uncertain whether the court applied this criterion in order to replace
the initial analysis of relevant market. It is also possible that the court has taken the
abovementioned definition formerly ascertained by the OCCP as the basis and the
additional criteria were only intended to characterise the position of the parties at a
subsequent stage that would be entirely in line with the approach followed by the 1997
Commission Notice. Unfortunately, on this point the judgement is not sufficiently precise.

According to a scholar’s report, further elements are applied in order to obtain a precise
definition of the relevant market such as the market level on which a particular transaction
took place, i.e. whether it was a market for wholesale, retail or detail sale and the
product’s stage of development. Regretfully, the author makes neither explicit reference
to particular cases dealt with by the OCCP nor have cases of such kind been available for
the purpose of this study28.

2. Relevant geographic market

According to Article 4 item 8 of the Competition Act, the geographic market shall be
regarded as an area ‘in which, by reason of their nature and characteristics, existence of
market access barriers, consumer preferences, significant differences in prices and

                                                
26 OCCP, decision of 16 December 2002 in Case DDI 110/2002, Telewizja Polska, on the Internet at

www.uokik.gov.pl.
27 Antimonopoly Court, Judgement of 25 July 2001 in Case XVII Ama 96/00, Stowarzyszenie

8 \WNRZQLN Z�Telewizji Kablowej Zachód v. OCCP.
28 Cf. Stefaniuk, Publicznoprawne 5HJXá\�Konkurencji, 2005, at p. 42.
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transport costs, the conditions of competition are sufficiently homogeneous’. In contrast
to the definition applied by the Commission which makes reference to the neighbouring
areas, the wording of this definition does not provide any further clarifications on the
range of local markets. Nevertheless, this aspect was dealt with by the OCCP and the
courts in a large number of cases since the early 1990s, as the preceding Act on
Combating Monopolistic Practices explicitly differentiated between national and local
markets29. Although the distinction between those two levels of the relevant geographic
market does not reappear in the 2000 Competition Act30, most of the markets in the media
sector are considered to be either nation-wide or local for reason of the language barrier
separating them from the markets in the neighbouring countries.

Similarly to the approach under EC competition law, the decisive factors in determining
whether a product belongs to the national or a local market are: the density and the
location of supply sources for the consumers, the possibilities of transporting the product
by using common ways of transport as well as the proportion between the costs of
transport and the price by the piece of the product31.

B Market Definition in the Polish Media Sector

In contrast to certain other EU Member States which had the time to develop a sustainable
media sector over many years, Poland has seen the emergence of independent mass media
only after the first autonomous elections in 1989. It was in the early 1990s that private
radio stations appeared and, in 1994, the first private TV operator entered the market.
Since then, the media market first went through significant changes and then was
consolidated within a relatively short period of time. Today the Polish media landscape is
dominated by large international multimedia groups which develop parallel activities in
different media sectors.

This part of the study provides an analysis of the available cases in the publishing sector
(I), in the music and copyright sector (II), the film sector (III), the TV and radio
broadcasting sector (IV) and the advertising sector (V).

I Market Definition in the Publishing Sector

1. Newspapers

The publishing sector in Poland is dominated by five large national and international
multimedia companies which are active in publishing both national and regional
newspapers as well as weekly and monthly magazines. At present there are over ten
national daily newspapers on the market, each of them having a particular focus on issues
related to politics, business, finance, catholic religion or sports, besides providing general

                                                
29 Article 2 sections 6 and 7 of the Act on Combating Monopolistic Practices.
30 This differentiation has been given up after the Antimonopoly Court and the Supreme Court had held

that in some particular cases the relevant geographic market may go beyond the Polish territory.
31 Cf. Stefaniuk, Publicznoprawne 5HJXá\�Konkurencji, 2005, at p. 41. Unfortunately, the author does not

prove the application of these criteria on particular cases.
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information of a nation-wide interest. Additionally, the reader has a wide choice among
various regional newspapers in the respective areas. Nevertheless, when analysing
different markets for newspapers one has to keep in mind that a large number of regional
newspapers is belonging to the aforementioned multimedia companies (as such, at least
two of those companies are publishing more than ten different regional newspapers each).

Due to the vast consolidation in this sector, the OCCP had to examine numerous cases
concerning mergers and acquisitions of publishing companies. In this context, the
authority pointed out that it was not possible to assume the existence of one homogenous
market for press products, but further distinction was necessary in order to adequately
reflect the existing forms of competition in this sector. The frequency of publication, the
content and price of the press product have been identified as the main criteria for this
distinction32.

In the 2004 merger case 'ROQR O VNLH�Wydawnictwo Prasowe/6áRZR� 0HGLD� DQG� (FKR
Media33, a large media group standing behind the acquiring company was to obtain two
local daily newspapers in addition to other local and a national newspaper it was already
possessing. The question at issue was if the acquisition would provide the media group
with a dominant position on the Polish newspaper market. In its decision the OCCP
distinguished between relevant product and geographic markets for national and regional
daily newspapers and held that from the perspective of the readers and the customers of
advertising space these two print products were not substitutable due to significant
differences in their content and the area of distribution.

Further important comments are to be found in case Polskapresse in which the OCCP had
to deal with the company’s infringement of the Competition Act by failure to notify the
intention of concentration. According to the findings, a national daily newspaper contains
general news which is of a global and a nation-wide interest whereas local newspapers
concentrate on general information which meets the casual interests of the community’s
local groups in their specific area of publication. As such, only national newspapers were
found to be targeting at all readers throughout the entire country without any further
differentiation with regard to their place of living, sex, education, profession or main
interests34. In this context, it is found not an obstacle to the assumption of different
product markets that local newspapers usually contain a summary of information which is
of a nation-wide interest and, vice versa, that there are nation-wide newspapers which
contain different regional supplements with the respective local news.

In order to obtain a narrow market definition, daily newspapers containing information of
general interest have to be further distinguished from specialised daily press products,
such as newspapers with a strong focus on financial issues or sports. Whereas the first
contain a wide range of information of many different kinds, the usually more expensive
specialised newspapers concentrate on a limited number of selected topics which are
treated in more detail, often using technical terminology35.

                                                
32 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
33 2&&3�� GHFLVLRQ� RQ� �� 6HSWHPEHU� ����� LQ� &DVH� '2.������������0/� 'ROQR O VNLH� Wydawnictwo

Prasowe / 6áRZR�0HGLD���(FKR�0HGLD�
34 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
35 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
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Two further important distinctions with regard to the relevant product market for daily
newspapers have been introduced in the merger case Polskapresse36. Firstly, the OCCP
held that daily newspapers belonging to the so-called yellow-press formed together a
relevant market of their own for reason of their sensational character, the content’s focus
on the most actual and delicate issues which are often illustrated by confusing pictures as
well as the form of presentation which is characterised by short and pungently written
articles. Secondly, free of charge newspapers also have to be excluded when defining a
homogenous product market for (regional) daily newspapers. Unfortunately, the OCCP
does not give precise comments on the reason for this exemption but merely states that it
is not only based the price criterion

As regards the geographic dimension of the markets, the key factor for distinguishing
between national and local newspapers is the limited area of distribution of the latter.
Whereas national newspapers are sold on the entire territory, local newspapers cover an
area which is usually similar to an administrative region (:RMHZ G]WZR), a town or even a
smaller part of it such as a district or an urban area37. Nevertheless, in some cases this area
may also comprise a wider territory for reasons of a particular history, traditions or culture
(i.e. a local journal for ethic minorities living in neighbouring regions). In this context, the
OCCP held that there was no homogenous nation-wide market for local newspapers
although most of them belong to large publishing companies, but that each region
represented a local market of its own. The reason for this assumption was again the local
focus of the content. Accordingly the OCCP took the view that it was not possible to gain
a significant market power by possessing local newspapers with different distribution
areas.

2. Magazines

In its decision in case Polskapresse the OCCP has also clearly distinguished between
relevant product markets for daily newspapers and for periodical magazines38. The key
factors for the assumption of different product markets were the publishing frequency
(daily, weekly, two-weekly and monthly issues), the usually higher price of magazines
and the form in which the information is presented to the readers. With regard to the
latter, the OCCP pointed out that weekly and monthly magazines contain selected
information and present it in a more attractive and elaborated form (e.g. longer articles
including the author’s personal comments on the news) whereas daily newspapers rather
contain brief information which is given shortly after the event and as such enjoys only a
limited actuality. When compared to daily newspapers, the lecture is supposed to take
more of the reader’s time and the information provided in weekly and monthly magazines
does not require to be read on the day of its publication.

Taking the content of periodical magazines as the basis for a further differentiation, the
OCCP delineated in case Agora/3UyV]\ VNL seven relevant product markets with regard to
the content of the specific magazines published in colour by the parties to the merger
(motors, construction, culinary etc.)39. In the context of this case, special attention was
paid to the question of colourful inserts in national newspapers on the same issues which

                                                
36 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
37 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
38 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
39 OCCP, decision of 3 April 2002 in Case DDI-34/2002, Agora S.A. /3UyV]\ VNL
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were found not to belong to the same market. The main reason for this assumption has
been obviously the fact, that specific magazines are sold at market price whereas the
inserts are given free of charge to the readers of the respective newspaper. Additionally,
the OCCP has also taken into consideration that the inserts were published more often
than the periodicals at issue and that the latter were printed on a high quality paper and
concluded that magazines and inserts to national newspapers satisfied different needs of
consumers and customers of advertising space and therefore have different target groups.

When considering the scope of the relevant product market for magazines, attention has to
be paid to the fact that in the view of the OCCP free of charge weekly magazines are
obviously falling outside this definition. They are considered to be more resembling to the
yellow-press than to periodicals as regards the content and the form in which the
information is presented to the readers40. Although no further explanation is given, it
seems that the OCCP is apt to consider this periodical publication as belonging to a
specific product market of its own.

3. Distribution of printed press

In the two available cases the OCCP dealt with competition restricting practices involving
the Polish leader for the distribution of printed press, RUCH, who operates a nation-wide
network of newspaper kiosks. The decision of 2002 concerned the company’s abuse of
dominant position41, whereas the 2004 decision dealt with a horizontal distribution
agreement it concluded with a smaller competitor42. On both occasions the OCCP held
that from the perspective of consumers distribution of press products (newspapers,
magazines and periodicals) through points-of-sale and direct distribution by delivering the
press products via mail to the individual readers upon subscription formed together on
homogenous product market which was considered to be nation-wide in its geographic
dimension. The key factor for justification of this definition was the comparable price of
two forms of distribution which made them substitutable. Unfortunately, on this point the
decision does not make it clear whether it refers to the view of the consumer or to those of
the publisher of the press product. Furthermore, the OCCP considered the conditions for
distribution of press products to be similar in the whole country with an equal demand
from the readers’ and the publishers’ side43. Reading the decision of 2004, however, it
becomes obvious that the part on market definition has been one-by-one transferred from
the findings in the case of 2002.

Finally, in 2004 the OCCP had to analyse possible restraints of competition resulting from
an agreement between the city of Warsaw and Metropol, the publishing company of free-
of-charge newspapers. According to the agreement, Metropol was granted for a period of
ten years the exclusive right to distribute its newspapers in the town’s public transport
facilities. The OCCP identified a market of its own for the distribution of free press which
was found to be very narrow in its geographic dimension, comprising solely the public
transport system in the city of Warsaw. The decision of the OCCP was upheld by the

                                                
40 OCCP, decision of 11 February 2004 in Case RWR 7/2004, Polskapresse.
41 OCCP, decision of 5 December 2002 in Case RWA 20/2002, RUCH S.A., on the Internet at

www.uokik.gov.pl.
42 CCP, decision of 16 July 2004 in Case RWA 19/2004, RUCH/ROLKON.
43 OCCP, decision of 16 July 2004 in Case RWA 19/2004, RUCH/ROLKON, p.8.
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Court of the Competition and Consumer Protection 44, but is currently under appeal before
the Supreme Court.

II Market Definition in the Music and Copyright Sector

1. Music

In the 2004 merger case Sony/Bertelsmann, the OCCP authorised the establishment of a
world-wide operating joint company between the two large multimedia companies having
impact on the Polish territory45. The OCCP analysed possible effects on competition with
regard to the different areas of economic activity of the parties to the merger and defined
separate product markets for music recording (1), for the distribution of music recordings
(2) and for music publishing (3). However, the only market on which the merger was
found to have an impact was the product market for music recordings. According to the
findings of the OCCP, the market for music recording covered the activities artist search,
artist development, music recording, marketing and promotion of the recording.
Regarding the geographic dimension, the market was found to be nation-wide.
Unfortunately, in this context the OCCP did not apply the substitutability-test nor other
criteria to give reasons for its definition, but solely made reference to the economic
activities and the market shares provided by the companies in the notification form.

Although the decision did not provide a detailed examination of the market for the
distribution of music recordings as it was not affected by the merger, the OCCP
distinguished between different ways of distribution, in particular sale to various
wholesalers and retailers (record shops, multimedia stores and supermarkets) as well as
direct sales to end-consumers via Internet, the latter with a subsequent delivery of the
recording either in digitalised form or by sending the hard copy via mail. Unfortunately,
no further comments were made on the crucial point whether the two different forms of
distribution were belonging to the same relevant product market.

Finally, the OCCP delineated a market of music publishing which is found to be
characterised by the exercise of copyrights. For reason of providing the chapter with a
clear structure, the OCCP’s findings hereto are discussed below.

2. Copyright

In the abovementioned case Sony/Bertelsmann the OCCP obviously agreed with the view
of the parties to the merger that the acquisition and the exercise of copyrights on both
words and music constituted a relevant product market of its own46. However, in this
context the OCCP did not give an answer to the question raised by the parties, whether a
further distinction was necessary between the market for the exercise of intellectual
property rights on music and text on the one and the market for the exercise of copyrights

                                                
44 CCCP, Judgement of 1 December 2004, XVII Ama 67/03, Metropol/OCCP.
45 OCCP, decision of 27 July 2004 in Case DOK 75/2004, Sony Corporation of America/Bertelsmann

AG.
46 OCCP, decision of 27 July 2004 in Case DOK 75/2004, Sony Corporation of America/Bertelsmann

AG, p. 9 et seq.
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of the recording on the other hand. The OCCP held merely, that the market for music
publishing comprised the exploitation of copyrights in the form of licences for
reproduction of the recording in physical form, for the use in films and advertisings, for
printing music notes and for the right to public performance and broadcasting.

Another case in this area concerned the abuse of dominant position by the Polish
copyright-management society ZAiKS47 which refused to take under its protection music
works on which it had not been granted the exclusive right to give licences for their
performance in public, recording and broadcasting on radio and TV. The OCCP identified
a nation-wide product market for the collective exercise of copyrights on music works. In
particular, the different ways of exercising copyrights, i.e. individually by the author on
the one and by a copyright-management society on behalf of the author on the other hand,
were found not to be substitutable one by another. The OCCP considered that an author
who manages his copyrights by himself has on the one hand a wider influence on the
contractual shape of the agreement, e.g. as regards the price, but on the other hand does
not enjoy a significant market power and, hence, is a weaker party than a copyright-
management association. Accordingly, the OCCP concluded that the author’s copyrights
may only be protected effectively by a copyright-management association with a strong
market power.

Furthermore, the OCCP held that both forms of managing copyrights were neither
substitutable from the view of the customer who seeks to present the protected work. In
case of individual protection the customer may obtain the copyright on each particular
work only directly from the respective author whereas in case of works protected by a
copyright management association he is able to obtain the copyrights on various works of
different authors from the same body.

III Market Definition in the Film Sector

As far as it can be determined, so far there have been no cases in Poland in which a
definition of the relevant market in the film sector has been exercised.

IV Market Definition in the Broadcasting Sector

Before providing an analysis of the available cases in the broadcasting sector in Poland, it
appears necessary to give some background information on the structure and the situation
within this particularly important media market.

For a long time the two programmes of Telewizja Polska (TVP), the State owned
broadcasting company, were the only source of TV information and entertainment in
Poland, besides a small number of publicly controlled radio stations. The situation
changed dramatically since: in 2004, the Polish broadcasting sector consisted of more
than 200 licensed broadcasters of radio and TV programmes via satellite and terrestrial
facilities. In addition, further 170 commercial broadcasters were engaged in providing
access to programmes on cable networks, making the Polish cable television market with
more than 4 million subscribers the third largest cable market in Europe. Furthermore, pay
TV and digital TV increasingly play a significant role in the broadcasting sector since the

                                                
47 OCCP, decision of 16 July 2004 in Case RWA 21/2004, Stowarzyszenie $XWRU Z ZAiKS, on the

Internet at www.uokik.gov.pl. See also the press release of 30 July 2004 (only in Polish).
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first provider of pay TV, the French company CANAL+, entered the market in 1995 and
opened the Polish digital platform CYFRA+ in 1998. 2001 then saw an important
consolidation on the pay TV market when CYFRA+ merged with its principal competitor,
Wizja TV.

1. Television

The decisions and judgements concerning the TV broadcasting sector which were
available for the purpose of this study dealt with the delineation of relevant product
markets in the field of pay-TV services, the transmission of TV-signals and the provision
of cable infrastructure. Apart from the narrow geographic market for the latter, the
markets for the broadcasting of digital pay TV and the market for the transmission of TV
signals are considered to be national markets.

a) Retail markets

In 2002, the OCCP had to analyse the abuse of a dominant position by the public
broadcasting company Telewizja Polska (TVP) which had been accused by a competitor
of significantly lowering prices for TV advertising if the customer obliged himself to
spend more than 50% of his total TV advertising budget on the acquisition of advertising
time on TVP48. Although the question at issue concerned the definition of advertising
markets (see hereto below, part VI), the OCCP made important comments on the
definition of markets in the TV broadcasting sector by making explicit reference to the
Commission’s findings in its landmark decisions in cases MSG Media Service49,
Bertelsmann/CLT50 and RTL/Veronica/Endemol51. Accordingly, the OCCP established that
a product market for the provision of pay TV existed which had to be distinguished from
the free TV market for the reasons provided in the Commissions’ decisions, i.e. in the first
place the specific trading relationship between the supplier of pay TV and the viewer as
subscriber. However, further comments on competition in the free TV sector, enabling to
assess whether the OCCP assumes the existence of one homogenous free TV market,
have not been included. Nevertheless, the OCCP held in this context that pay TV and free
TV together formed the primary market for broadcasting of TV programmes (the viewers’
market) which had to be distinguished from the secondary market for TV advertising.

The findings in TVP have been recently confirmed in the decision Telewizja Kablowa
3R]QD 52. The OCCP confirmed the existence of a product market for the provision of
pay-TV services which is characterised by competition among pay TV operators who
seek to attract potential subscribers for their programmes. Furthermore, the OCCP
recognised that from the viewers’ perspective the content packages offered by operators
of digital cable TV on the one and operators of satellite TV on the other hand were
substitutable and, hence, together formed one relevant product market. Both had only
marginal differences with regard to the price as well as to the number and the content of
the programmes available in those packages.

                                                
48 OCCP, decision of 16 December 2002 in Case DDI 110/2002, Telewizja Polska S.A., on the Internet at

www.uokik.gov.pl.
49 COMP/M. 469, MSG Media Service, OJ 1994, L 364, p. 1.
50 COMP/M. 779, Bertelsmann/CLT, OJ 1996, C 364, p. 3.
51 COMP/M. 553, RTL/Veronica/Endemol, OJ 1996, L 134, p. 32.
52 OCCP, decision of 5 October 2004 in Case RPZ 24/2004, Telewizja Kablowa 3R]QD .
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b) Markets for transmission of digital TV-Signals

So far, a large number of cases and judgements dealt with the question whether there are
different markets for the transmission of digital pay TV signals via satellite on the one and
via cable on the other hand. In fact, for a long time this question has been highly disputed
between the OCCP and the courts.

A rather thorough delineation of markets was recently provided by the OCCP in the
abovementioned decision Telewizja Kablowa 3R]QD 53. Although leaving it open whether
the transmission of TV-signals via terrestrial broadcasting facilities on the one and via
satellite on the other hand may be regarded as substitutable from the viewers’ perspective
in general, broadcasting of digital pay TV programmes via cable and broadcasting via
satellite were found to belong to the same product market. In the view of the OCCP in
Telewizja Kablowa 3R]QD  neither the price criterion (i.e. the price which the consumer
has to pay in order to gain access to the transmitted signal) nor the technical quality of
transmission was such as to justify the assumption of different product markets.
Furthermore, the fact that the costs of transmission did not have any significant impact on
the price of the proposed programme packages had also been considered.

In this respect, the decision Telewizja Kablowa 3R]QD  refers to former case law of the
Supreme Court, according to which the price criterion has been established as the key
factor in defining relevant product markets for digital broadcasting and the transmission
of TV-signals via cable54.

Nevertheless, the findings of the OCCP in Telewizja Kablowa 3R]QD  depart from the
narrow definition of a relevant product market for the transmission of digital TV signals
via satellite to end-consumers as applied by the OCCP in three other cases, the 2001
merger Wizja TV/UPC55 and the 2003 decision Canal+ Cyfrowy56. In particular in case
Wizja TV/UPC the OCCP gave a thorough explanation for the assumption of such a
narrow market definition, expressly rejecting former case law of the Antimonopoly
Court57. Referring to the perspective of satellite TV operators, the OCCP held that in
contrast to cable TV, the reception of satellite TV by an unlimited number of viewers was
not restricted for technical and economic reasons. However, the main reason for the
assumption of different product markets was the fact that besides the provision of TV
programmes only cable TV providers were offering integrated services such as access to
the Internet making them more attractive for the end-consumers.

c) Market for TV broadcasting infrastructure via cable 

Due to the fact that in nearly all cities in Poland the entirety of apartment buildings
located in extensive housing areas are (still) belonging to the local cooperative housing

                                                
53 OCCP, decision of 5 October 2004 in Case RPZ 24/2004, Telewizja Kablowa 3R]QD .
54 Supreme Court, Judgement of 24 June 2003 in Case I CKN 408/01, UPC Telewizja Kablowa/OCCP.
55 OCCP, decision of 10 November 2001 in Case DDI 59/2001, Polska Telewizja Cyfrowa Wizja

TV/Wizja TV/UPC Broadcast Centre Ltd.
56 OCCP, decision of 24 April 2003 in Case DPI 27/2003, Canal+ Cyfrowy, on the Internet at

www.uokik.gov.pl.
57 Antimonopoly Court, Judgement of 18 November 1998 in Case XVII Ama 52/98 and of 2 April 2001

in Case XVII Ama 12/01. The court held that the provision of digital pay TV via satellite and pay TV
via cable were substitutable one by another.
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societies, in a considerable number of cases the OCCP had to deal with problems of
restricting competition in access to broadcasting cable facilities in those buildings. In
general, all of those cases have had almost a similar background: the housing society at
issue confers the exclusive right to operate the broadcasting cable facilities in its buildings
to one single operator for a very long period of time (up to 20 years) in order to generate
revenues for necessary modernisation in return. This wide-spread practice prevents
competitors from access to significant parts of the city’s housing district, as they get no
permission to build up a parallel broadcasting infrastructure. In the context of such
disputes, the OCCP and the courts have identified a relevant product market for the
provision of cable infrastructure giving access to the reception of TV programmes,
regardless of their source of transmission58.

As regards the geographic dimension of those markets, the OCCP and the Courts in
general take the view that it is the single cable network which has to be determined as the
relevant market, provided that it is technically separated from other cable networks in the
respective city or housing area.

2. Radio

In the landmark case in the radio broadcasting sector, the merger Agora/Wibor, the OCCP
distinguished between a relevant product market for radio broadcasting (listeners' market)
and a market for advertising on the radio59. Similarly to market definition on Community
level those markets were found to be closely interconnected as the market share in the
listeners' market usually reflects the market share in the advertising market. The OCCP
delineated national and regional geographic markets, depending on the broadcaster's range
of transmission.

V Market Definition in the Internet Sector

The only case available for the purpose of this study in the Internet sector was the 2004
merger between two recruitment companies, Monster Worldwide/Jobpilot60. Although
both companies were offering their services on the Internet, the OCCP did not define a
narrow market for online recruitment services, but delineated a rather broad product
market for services in the context of recruitment of employees. In this context, the OCCP
stated that the services provided by the parties to the merger comprised the publication of
vacancies and recruitment announcements in newspapers and on the Internet. Making
explicit reference to previous Commission decisions61, the OCCP held that although the
services offered by the parties were available worldwide, the relevant geographic market
comprised only the territory of Poland for reasons of the specific legal provisions on
labour in Poland and the working language.

                                                
58 OCCP, decision in Case Telewizja Kablowa 3R]QD , RPZ 24/2004, p. 4. Unfortunately, the wording is

not very precise.
59 OCCP, decision of 7 April 2004 in Case DPI-22/2003, Agora S.A. /Wibor. The OCCP has already

assumed the existence  of a homogenous product market for radio advertising in the 2002 case Art
Market Syndicate, see hereto part VI.

60 OCCP, decision of 28 June 2004 in Case DOK 53/2004, Monster Worldwide Germany
GmbH/JobpilotGmbH.

61 Commission decision in Case IV/M.1687, Adecco/Olsten, at 6; Commission decision in Case
IV/M.765, Adia/Ecco, at 16.
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VI Market Definition in the Advertising Sector

In the abovementioned case Telewizja Polska (TVP) the OCCP delineated a nationwide
relevant product market for advertising in free TV62. However, on this occasion the OCCP
did not provide further justifications for this definition but made reference to the decision
in case MSG Media Service in which the Commission applied its financing by advertising
as one of the key factors for the assumption of different pay TV and free TV markets.

In case Art Market Syndicate / Ströer Polska / Europlakat Polska / Outdoor Promocja
Plakatu, the OCCP had to analyse whether four marketing companies were abusing their
dominant position on the advertising market63. The companies had agreed to reduce the
number of large billboards by 20 % in order to adapt their capacities to the actual demand
and by this to stop the price decrease. Although the enterprises at issue were only active in
the market for billboard advertising, the OCCP has occasionally made a remarkable effort
in distinguishing between different markets for advertising in the media sector.

After having thoroughly identified the advantages and disadvantages of the different
media channels with regard to their aptitude for advertisement, i.e. broadcasting media
(TV and radio), print media, direct marketing, outdoor advertisement and others (internet,
cinema etc.), the OCCP considered that the particular influence which advertising
generally has on potential customers was largely depending on the way in which it is
communicated64. In this respect, any decision on the acquisition of advertising time or
space had first to consider the kind of product at sale, the target group and the marketing
strategy of the distributing company, irrespective of the fact that all advertising had the
common goal to stimulate the customers’ choice of purchase. In addition, the different
price of the advertising on each medium and the way in which it is calculated (i.e.
depending on the time of broadcast, the number of pages or the location of a billboard)
indicate the existence of different advertising products. From these particularities the
OCCP concluded that it was not possible to delineate one general nation-wide market for
advertisement and delineated a relevant product market for billboard advertising which
was regarded as nation-wide in its scope. Unfortunately, a further definition of the
relevant product markets had not been necessary, but the findings suggest that in view of
the OCCP each of the above mentioned media represented an advertising market of is
own. This is confirmed by the finding that the medium chosen for a special marketing
campaign or a part of it could not be substituted by another medium and that even the fact
of giving up one advertising medium and switching to another within a campaign does not
give prove of their substitutability.

The findings in the Art Market Syndicate / Ströer Polska / Europlakat Polska / Outdoor
Promocja Plakatu case are entirely in line with those in the above discussed merger case
'ROQR O VNLH�Wydawnictwo Prasowe/6áRZR�0HGLD�DQG�(FKR�0edia in which the OCCP
distinguished between markets for advertising in national and local newspapers.
Accordingly, there is no common market for national and local advertising as nation-wide
operators were in the first place interested in advertising in national newspapers and

                                                
62    OCCP, decision of 16 December 2002 in Case DDI 110/2002, Telewizja Polska S.A., on the Internet at

www.uokik.gov.pl. See hereto part IV.1.
63 OCCP, decision of 22 October 2002 in Case RPZ-21/2002, Art Market Syndicate.
64 In this context, the OCCP has made extensive reference to various scientific publications on marketing

strategies and on the use of media in advertising.
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hence, local newspapers mostly contained advertising which was local in its scope. In the
view of the OCCP, however, the assumption of a common advertising market would be
possible if there was the opportunity to advertise in a significant number of local
newspapers from different regions at once.
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Table

Media Markets

TV-Broadcasting

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Viewer Markets Global TV Viewer
Market
*∗

Free TV Viewer
Market*

Pay TV Market Markets for Pay TV
Via Satellite / Cable

Other TV
Markets

TV Advertising Market

Market for
transmission of digital
TV-signals

Market for TV
broadcasting
infrastructure via cable

Radio

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Market for Ra-
dio Advertising

Music

Markets for
Music Recording

Market for Music
Recordings

                                                
∗ * indicates that the OCCP left open whether the respective markets exist.
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Markets for
Distribution of
Music
Recording

Market for Distribution
of Music Recordings

Markets for
Music Publishing

Market for Exercise of
Copyrights on Words
and Music

Market for
Collective Exercise
of  Copyrights

Print Media

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

Printed  Press
Markets

Readers Market for
Daily Newspapers of
Nation-wide range

Daily Newspapers of
Nation-wide range
containing general
Information

Daily Newspapers of
Nation-wide range
containing specific
Information

Daily Newspapers of
the Yellow Press

Readers Market for
Daily Local
Newspapers

Free of Charge
Newspapers

Readers Market for
periodical Magazines

Free of Charge local
weekly and two-
weekly Magazines
*

Distribution of
Press Products

Distribution of Press
Products

Distribution of Free
Press

Advertising
Markets

Market for Advertising
In Newspapers and
Magazines
*

Market for
Advertising in
Nation-wide
distributed
Newspapers
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Market for
Advertising in Local
Newspapers

Markets for Billboard
Advertising

Internet Markets

Market
Category

Main Markets Submarkets
(1st Level)

Submarkets
(2nd Level)

Submarkets
(3rd Level)

C Comparative Analysis of Media Market Definitions adopted by the
European Commission and those adopted under Polish Competition
Law

I General Remarks

When looking at the decisions and cases which have been analysed for the purpose of this
study, it becomes obvious that the OCCP and the Polish courts apply the same principles
of market definition than those under EC competition law. Taking the definition of the
relevant market introduced by the Commission in its 1997 Notice on market definition
which has been transposed into the Competition Act as the starting point of any
determination, the results obtained in defining relevant markets are in general very similar
to those ascertained by the Community institutions.

The procedure of market definition follows the same pattern than the one on Community
level. Similarly to the approach of the Commission, the demand-side substitutability
constitutes the main criterion for defining markets whereas the supply-side substitutability
obviously seems to play only a marginal role. However, in this context it is noticeable that
in nearly all of the examined cases the perspective of the consumer instead of the
customer had been applied when investigating the supply-side substitutability. Also for
this reason, it is unfortunately not possible to determine whether it is the perspective of a
typical or a reasonable consumer (customer) which is considered under Polish
competition law when defining markets.

As regards the other criteria applied for the purpose of market definition, it appears that
the OCCP and the courts seem to be reluctant in applying economic tools on market
definition such as the Hypothetical Monopolist Test (SSNIP-Test) and the cross-price
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substitutability test. On the other hand, occasionally different criteria such as the time
criterion in merger cases are expressly introduced in the scope of market definition65.

With regard to the content of the submitted decisions and judgements, it is noticeable that
in a large number of the examined cases the OCCP and the judiciary made explicit
reference to relevant Commission decisions and case law of the European Courts. In fact,
several of the here discussed decisions included lengthy passages with express quotations
of the Commission’s findings on market definition in a reference case. In a few cases one
might even get the impression that the quotations provided play the role of replacing the
OCCP’s own considerations. For example, in the 2002 case Telewizja Polska66, the OCCP
first gave the definition of the relevant market, which had been the market for advertising
on free TV, and subsequently merely quoted the relevant passages in somehow elder cases
MSG Media Service, Bertelsmann/CLT and RTL/Veronica/Endemol in order to justify that
this definition was with line with the Commission’s approach. The reason for this kind of
practice might be the fact that the Commission’s findings are in general assumed to have a
very high power of persuasion on the parties to the procedure on the one hand and that in
many cases such a reference to previous decisions of the OCCP and settled case law of
the courts is simply not possible due to the rather short experience in dealing with the
issue of market definition on the other.

Furthermore, it appears that in many proceedings the courts do not seem to consider the
issue of market definition with a particular interest where a decision is not challenged for
manifest error in this respect. Especially where the courts have to deal with more or less
standardised forms of abuse of a dominant position, often there are no further comments
on the definition previously adopted by the OCCP in the judgements.

II Conclusions

Although it is rather difficult to draw a representative conclusion on the basis of such a
limited number of cases from the decision making practice of the OCCP and the case law
of the Polish courts, at least two facts can be ascertained. Firstly, it is obvious that a sound
basis for the application of market definition exists in Poland and that it is overall
recognised as constituting a key issue in competition procedures. Except for the rather
marginal differences described above, this basis is entirely in line with the approach
followed by the Commission and the European Courts. Secondly, among the staff of the
OCCP and the judiciary there is a wide-spread knowledge on the concept of market
definition and its application under EC competition law. For this reason the decisions and
judgements largely reflect the market definition at Community level.

On the other hand, when considering the application of the criteria in practice, various
decisions and judgements prove the necessity for a more detailed differentiation with
regard to the different product markets. In this respect an augmented introduction of
economic tools would constitute an advantage, not at least due to the fast, that economic
figures have a power of persuasion of their own which in the long term will prove to be

                                                
65 OCCP, decision of 16 December 2002 in Case DDI 110/2002, Telewizja Polska S.A., on the Internet at

www.uokik.gov.pl. See hereto part IV.1.
66 OCCP, decision of 16 December 2002 in Case DDI 110/2002, Telewizja Polska S.A., on the Internet at

www.uokik.gov.pl. See hereto part IV.1.
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more convincing for the parties to the procedures than a mere reference to a previous
Commission decision.
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D. Impact of different (media) regulatory frameworks on market
definitions

I. Regulatory frameworks in Poland having an impact on the media sector

1. Constitutional Provisions

Regarding the media sector the main principles that the Constitution of the Republic of
Poland67 declares are:

- ensuring the freedom of the press and other means of social communications68, due
to the freedom to express opinions, to acquire and to disseminate information69,
including the freedom of artistic creation and scientific research, etc.70; the art.
54.2 contains the more detailed provisions, which are very important for creating
the media system in Poland: a) “preventive censorship of the means of social
communications shall be forbidden”71, b) “..the licensing of the press shall be
forbidden. Statues may require the receipt of a permit for the operation of a radio
or television station”;

- respecting and protecting the inherent and inalienable dignity of the person (which
constitutes a source of freedoms and rights)72 – “Everyone shall have the right to
legal protection of his private and family life, of his honor and good
reputation…”73;

- ensuring the freedom of economic activity and protecting the ownership74 –
“Limitations upon the freedom of economic activity may be imposed only by
means of statute and only for important public reasons”75 .

According to the Polish Constitution‘ s rules, the more detailed provisions concerning
media system are included mostly at Acts‘/ Laws‘ level.

                                                
67 Konstytucja Rzeczypospolitej Polskiej z 2 kwietnia 1997 r, Dz. U. 1997, Nr 78 poz. 483 - The

Constitution of the Republic of Poland, adopted by National Assembly on 2nd April 1997. Journal of
Laws of  1997 No. 78, item 483. Translation: www.kprm.gov.pl  (The Prime Minister Office – English
version).

68 Chapter I – The Republic, art. 14. It is important to indicate that the Assembly marked the “social” role
of the mass media.

69 Chapter II -  The Freedom, Rights and Obligations of Persons and Citizens, art. 54.1 - Personal
Freedoms and Rights. Those rights obviously refer not only to the individuals  but also to the different
group of people, e.g. ethnic minorities (art. 35), etc.

70 Chapter II – art. 71 – Economic, Social and Cultural Freedoms and Rights.
71 Even, that since early nineties of XX century, the prohibition has been in force, the introducing of this

principle to the Constitution is significant.
72 Chapter II – art. 30 - General Principles.
73 Chapter II - art. 47 - Personal Freedoms and Rights.
74 Chapter I - art. 20, 21.1.
75 Chapter I - art. 22.
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2. Sector-specific regulations

a) Legal framework

aa. Broadcasting

In December 1992 the Polish Parliament passed the Broadcasting Act, which  came into
force on March 1, 1993.  The former Act of December 2, 1960, on the Committee for
Radio and Television, which, according to the then existing political system’s rules, has
concerned the state owned media sector only, was repealed.  Since then the Polish
audiovisual media market has been governed by the Act76, which mainly covers all the
special legal aspects of this sector.77

During the last ten years, there were some amendments to the Act, due to the developing
of the internal market as well as directed to fulfill the Polish international obligations
(mainly in the course of the EU accession negotiation procedure).

The most important is to indicate the main changes included in the Amendment Act from
2004, which are now the part of the consolidated version of the Act78.

The main group of issues were those which have been related to the full harmonization of
the Polish legal system with the community standards, included in the Television without
Frontiers  Directive79  mainly within the scope of:

- jurisdiction – the proper provisions were introduced into the Act (art. 1a); therefore
the standard, conforming to the community law, within the scope of determining
the jurisdiction as part of the internal legal order was established;

- program quotas – the definitions of the European work, as well as independent
European work were formulated more precisely from the point of view of the
criteria adopted in the community legislation; also the proper proportion between
works created originally in Polish and the European works were introduced (art.
15);

- protection of minors – relevant European provisions concerning this matter have
been precisely reflected at the level of the Act (art.18).

It is to be marked, that the Polish obligations required the harmonization of the respective
home law provisions with the principles of the community law within the scope of

                                                
76 Ustawa z dnia 29 grudnia 1992 r. o radiofonii i telewizji, Dz. U. 2004 Nr. 253, poz. 2531,

Broadcasting Act of 29 December  1992 with later amendments, J L 2004 No 253 item 2531;
Translation: Consolidated text: www.krrit.gov.pl (KRRiT – Krajowa Rada Radiofonii i Telewizji -
NBC - National Broadcasting Council)..

77 Some general principles for the whole media sector, irrespective of their kind are included in the Press
Law.

78 The last Amendment of April 2nd 2004. Journal of Laws of 2004 No. 91, item 874.
79 Directive No. 89/552/EEC on the coordination of certain provisions laid down by law, regulation or

administrative action in Member States concerning the pursuit of television broadcasting activities,
amended in 1997 by the Directive No. 97/36/EC.
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possibility of conducting broadcasting activity in Poland by the entities originating from
the European Union, which requires the relevant capital liberalization; the level of the
foreign capital in the Polish broadcasting system has remained unchanged since the date
when the Act came into force till 2004 and makes up 33%.

– since the day of Polish accession to the EU the full capital liberalization towards
Members States is in force;

– moreover the Act contains the provisions allowing for a higher share of the foreign
capital for the investors form other (non EU) countries - up to 49% (art. 35).

The Act also covers changes affecting the public radio and television sector, mainly
the issues related to the public mission (which were introduced in 2004), among which the
following aspects are the most important ones:

- there is a wide mission’s definition, directed to fulfill the tasks regarding the
democratic, social, cultural and educational needs of Polish society, and
considering the pluralism, impartiality and high quality of a program principles
(art. 21.1). It is to be mentioned that since the 2004 amendments public
broadcasters are authorized to product and transmit the thematic program services,
but this requires a licence to broadcast (art. 21.1a); in 2004 the Polish Public
television was granted the first license for the thematic program -  TVP Kultura,
devoted to the culture issues;80

- the manner of financing81 according to the EU standard included in the Treaty’s
provisions concerning a public procurement as well as Commission Directive
80/723/EEC of 25 June 1980 on the transparency of financial relations between
Member States and public undertakings and Commission’s guidelines referred to
this matter82. Development of new technologies, innovation of programs, creative
activity ought to be supported. Transparency and impartiality principles should be
guaranteed with a separate accountancy of the public and commercial activities
(art.31a.);

- the Act also includes the provisions in the scope of the organizational structure of
public broadcasters, and the role of their supervisory bodies, taking into account
that they (both radio and television) operate exclusively in the form of the sole-
proprietor joint stock company of the State Treasury.83 Therefore, the relevant
provisions of the Code of the Commercial Companies shall apply to public
broadcasters (art. 26.4).

                                                
80 TVP Kultura started its transmission in April 2005.
81 Due to the fact that the current system of collecting fees for the use of receivers is not sufficiently

effective, which leads to a decrease in the forecasted revenues from subscription fees, and results in
the deterioration of the financial situation of public broadcasters as well as the relevant Constitutional
Tribunal‘ s Judgement (see below Ib), the new Law concerning collecting fees issues is now under the
parliamentary procedure (draft of November 2004).

82 Commission Directives: 85/413/EEC of 24 July 1985, 93/84/EEC of 30 September 1993, 2000/52/EC
of 26 July 200 amending Commission Directive 80/723/EEC; Communication from the Commission on
the application of State aid rules to public service broadcasting (2001/C 320/040).

83 „The State treasury shall be represented at the general meeting of shareholders by the minister in
charge of the State treasury” -  art. 29.1 - Chapter IV – Public Radio and Television.
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The Act consists of nine chapters and covers the provisions concerning: National
Broadcasting Council (see below, p. II) and program services (quotas, advertising,
sponsorship, teleshoping, protection of minors, access to the major events). The main
issues relevant for this study are provisions included in Chapter V – Broadcasting License
and Chapter VI – Retransmission of Program Services in Cable Networks. The issue of a
dominant position of the applicant or the broadcaster is considered within the scope of a
licensing (granting/ revoking) procedure.84

bb. Telecommunications

The legal framework for telecommunications is provided by the Act of 16 July 2004 –
Telecommunication Act which on 1st January 2005 wholly entered into force, replacing
the Telecommunications Law of 21st July 2000.85 As stipulated in the new
Telecommunication Act, the main reason for such a rapid amendment was a harmonization
of the Polish system with a new EU telecommunication standard. 86

The Telecommunication Act specifies inter alia (art.1.1):

- the principles of performing and monitoring business activity consisting of the
provision of telecommunications services, and networks or associated facilities,

- the rights and obligations of telecommunications undertakings,

- the conditions for undertaking and pursuing business activity which consist of
networks and associated facilities provision and telecommunications services
provision, including radio and television program broadcasting or distribution
networks and services,

- conditions for: a) regulating relevant market, b) providing universal service, c) service
user protection, d) frequency, orbit resource and numbering management, etc.

                                                
84 More information - point II. 1b.
85 Ustawa z dnia 16 lipca 2004 r., Prawo Telekomunikacyjne, Dz. U. 2004, Nr 171, poz. 1800 - Act of 16

July 2004 on the telecommunication law (Telecommunication Act), Journal of Laws of 2004 no.171,
item 1800; translation: www.urtip.gov.pl (URTIP – The Office of  Telecommunications and Post
Regulation; hereinafter URTIP).

86 Directive 2002/19/EC of the European Parliament and of the Council of 7 March 2002 on access to,
and interconnection of, electronic communications networks and associated facilities (Access
Directive), Directive 2002/20/EC of the European Parliament and of the Council of 7 March 2002 on
the authorisation of electronic communications networks and services (Authorisation Directive),
Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a common
regulatory framework for electronic communications networks and services (Framework Directive),
Directive 2002/22/EC of the European Parliament and of the Council of 7 March 2002 on universal
service and users’ rights relating to electronic communications networks and services (Universal
Service Directive), Directive 2002/58/EC of the European Parliament and of the Council of 12 July
2002 concerning the processing of personal data and the protection of privacy in the electronic
communications sector (Directive on privacy and electronic communications), Commission Directive
2002/77/EC of 16 September 2002 on competition in the markets for electronic communications
networks and services.
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The purpose of the Telecommunication Act is to create the conditions for: “the support of
equal and effective competition within the scope of telecommunications services
provision, the development and usage of a modern telecommunications infrastructure,
ensuring that users derive maximum benefit in terms of choice, price, and quality of
telecommunications services, the ensuring of technological neutrality” (art.1.2).

The Telecommunications Act consists of parts, devoted to different issues; the most
important of them should be indicated below:

- the part of telecommunication market regulation concerns the analysis of relevant
markets, in the context of imposition and withdrawal of obligations. The
Telecommunication Act  stipulated that “the relevant market”’s definition should
be understood. In the meaning of the definitions included in the Act of 15
December 2000 on Competition and consumer protection; according to the  article
4. p. 8 "relevant market” shall mean market of products, which by reason of their
intended use, price and characteristics, including quality, are regarded by the
buyers as substitutes, and are offered on the area in which, by reason of their
nature and characteristics, existence of market access barriers, consumer
preferences, significant differences in prices and transport costs, the conditions of
competition are sufficiently homogeneous”;87

- the part III includes provisions concerning end user protection and universal
access – the Law defines the set of telecommunications services which should be
available for all end users, preserving the required quality and at reasonable price
as universal access;

- the Part V of is devoted to digital radio and television transmissions. According to
the Part’s provisions Public telecommunications networks, used for digital
transmissions should ensure the interoperability and meet the technical and
exploitation requirements88 for offering wide-screen TV services.

cc. Competition

The legal framework for competition is provided by the Act of 15th December of 2000 on
Competition and Consumer Protection.89 The Competition Act does not include the media
specific regulations, however´, since the middle of nineties of XX century, debates
concerning this issue have been carrying on, focusing in particular on: 1) defining the
notion of relevant market in media sector, 2) determining a dominant position of the
media player, 3) determining the competencies of different authorities operating in
broadcasting, telecommunications or competition field, and 4) settling the respective
provisions in the scope of the media or competition regulations. 90

                                                
87 Ustawa z dnia 15 grudnia 2000r. o ochronie konkurencji i konsumentów, Dz.U. 2003, Nr 86, poz. 804

-  Act of 15 December 2000 on the competition and consumer protection, (the Competition Act),
Consolidated text: Journal of Laws of 2003 No. 86, item 804; translation: www.uokik.gov.pl.

88 those requirements should be specified by the Minister competent for communication in the way of
regulation.

89 See 21.
90 Regarding the media sector the general principles, in particular within the scope of advertising, of

Actions of Unfair Competition Law of 16th April 1993. Consolidated text: Journal of Laws of 2003 No.
153, item 1503 with later amendments (in particular of 20th April of 2004 – Journal of Laws of 2004
No.96, item 959) should apply.
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dd. Press

The legal framework for press activities is provided by Press Act of 26th January 1984;91

since 1989 it has been changed several times, but – it is to be seen - that basic principles,
as well as structure of Press Act are still valid; the amendments were directed to achieve
the harmonization with other acts/laws (e.g. Penal Code of Procedures) which had been
connected with the Press Act. The most of its provisions concern both press and
audiovisual media, irrespective of their kind and type (basic definitions, journalists` rights
and duties, right for the correction and reply, professional secrets, etc).

A citizens` freedom to express opinions, and to acquire information is the basic
principle for the media activity in Poland (which is marked in art. 1). Therefore the main
rules of the Press Act are as follows:

- the chapter II contains the provisions concerning the medias` rights and duties; the
main task of the press is public service to the society and state (art. 10.1) and the
others are derivative from this principle;

- the mixed system of right of reply, included in chapter V, enables: a correction of
untruthful or imprecise news or/and a factual reply to a statement infringing personal
goods (as dignity, honour, good name, renown, etc.) or other rights and interests.

There is a basic difference between the pursuit of legal media activities on the audiovisual
and on the printed press market. As the sole legal precondition to start publishing activity
on the printed press market, the Act obliges its publisher to be entered into the official
register, kept by the special Court Register Division (art. 20), on a purely formal
registration -declaratory basis. As the registration of a new printed press title can be
refused only on grounds of formal non-compliance with the provisions of the Press Act or
when it infringes the legal rights and protection of an existing press title, as its brand
name on the press market (art. 21). So, in fact, there is no state regulator of any kind on
the printed press market except for the purely formal court registration body.

ee. Film

Concerning a cinematographic film issues the regulatory framework is provided by
Cinematographic Act of 16th July 198792. The Cinematographic Act regulates the
activities connected with a film production, distribution, diffusion of a film culture and
determines the organization and financing rules of Polish cinematographic (which
comprises film creation and production, protection of cinematographic art, scientific
research, education, etc. - art.1, 2).

The minister responsible for the matters of culture and protection of national heritage
should play the special governmental role in:

                                                
91 Ustawa z dnia 26 stycznia 1984 r. prawo prasowe, Dz.U. 1984, Nr 5, poz. 24 - Act of 26 June 1984 on

the press law (Press Act), Journal of Laws of 1984 No. 5, item 24 with later amendments.
92 Ustawa z dnia 16 lipca 1987 r. o kinematografii, Dz. U. 2003, Nr 58, poz. 513 - Act of 16 July 1987 on

the cinematographic (Cinematographic Act), consolidated text: Journal of Laws of 2003 No. 58, item
513; www.mk.gov.pl (MK – Ministry of Culture); own translation
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- ensuring for the society the universal access to Polish and worldwide film
creation,

- supporting the development of the sector within the frame of projecting and
planning cultural policy, preserving a film creation sources, etc. (art. 8).

Since 1989 there have been a lot of drafts of amendments of this Act as a result of the
difficult organizational and economical situation of the Polish cinematography, which has
long and valuable tradition and world renown. In the draft of amendments of 11th

December 2003,93 which is now under the final stage of parliamentary procedure, the
system transformation is predicted. The most important premises included in the draft are
as follows:

- establishing a Film Institute as an institution responsible for the development of
the sector of cinematography – the director and the Institute’s Council members
shall be appointed by the Minister;

- creating the cultural policy aimed at the development of Polish film market, e.g.
via supporting the ambitious, artistic not only strictly commercial film production;

- ensuring the wider range of revenues including e.g. trade in film rights, and
different budget donations, according to the provisions stipulated in the Draft; the
Institute could be inter alia supported with the budget subsidies, and obligatory
exposition levies and contributions  of television and cable broadcasters, film
distributors, etc.

ff. On-line services

Regarding the media sector in the context of internet one of the most important premises
is the clear-cut distinction between the regulation of contents and of technical
transmission. From this point of view it ought to be stressed that there is no special
regulation for internet content in Poland; therefore the existing legal provisions in the
scope of Broadcasting Act, Press Act, Copyright and related rights Act and, wider, the
Penal and Civil Code, etc. should be applied, taking obviously into consideration the
international character of internet.

Concerning  the technical issues of digital broadcasting and internet access, the relevant
act is the Telecommunication Act. It is important to stress that in the case e.g. of schools,
public continuous education centres, public libraries, the expenses related to network
connection service provided to ensure broadband internet access are financed from the
national budget (art. 81, 100).   

According to the presumptions included in the national strategy towards the information
society development, which is in accordance with EU standards in this scope, two Acts
were adopted. The first is an act on electronic services of 18th of July of 200294 and
consists primarily of rules, concerning mainly the duties of service providers and data
protection issues, the second one is on the electronic signature of 18th  September  200195.

                                                
93 No. 2598/2003; www.sejm.pl (“sejm” – the lower chamber of Polish parliament).
94 Journal of Laws of 2002, No. 144, item 1204.
95 Journal of Laws of 2001 No. 130, item 1450.
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It is also to be mentioned that according to the strategy of the National Broadcasting
Council96 conditions allowing to create Polish information and cultural resources in the
internet should be provided. ”In the line with worldwide trends, feeding of program
contents into the cyber space should consist promotion and creation of conditions for the
operation of radio and TV broadcasters …in the Internet and for their transformation into
multimedia content producers and distributors”

gg. Copyright

The Act of  4th  February 1994 on copyright and related rights97 replaced the previous Act
of 10 July 1952 on Copyright Law98. The Act is a comprehensive legislation including all
issues of copyright and neighbouring rights; it was amended several times (2002, 2003,
2004) mainly in order to guarantee its alignment with EU and other international
standards;99 some of them ought to be indicated.

According to the abovementioned amendments, the Act applies e.g. to works whose
author or co-author is a Polish citizen, or whose author is a citizen of a member state of
the European Union, or the member states of the European Agreement on Free Trade
(EFTA) – parties to the agreement on the European Economic Area (art.5). The Act
ensures wide protection of e.g.: works expressed in words, mathematical symbols, graphic
signs (literary, journalistic, scientific and cartographic works, and computer programs),
artistic, photographic, architectural, musical, stage, choreographic, audiovisual works, etc.
(art.1).

Regarding the content of copyright, the Act distinguishes separately and differentiates the
author’s moral and economic rights; basically the owner of the copyright shall be the
author (art. 8). The moral rights provisions protect the rightholder unlimited in time and
independent of any waiver or transfer,  e.g.: to be an author of the work, to decide about
the scope and manner of use it and control it; they may not be transferred as they do not
belong to the market field;

The permissible use of protected works has been regulated in a more precise manner (see
e.g. the added article 331 -335, creating the detailed criteria for permissible usage e.g. “the

                                                
96 Included in White Paper of  March of 2004 entitled: “The Polish State` s Electronic Media Policy in

the context of the European Audiovisual Policy”. www.krrit.gov.pl English version – Bulletin No. 11
and 12/2004.

97 Ustawa z dnia 4 lutego 1994 r. prawo autorskie i prawa pokrewne, Dz. U. 2000, Nr 80 poz. 904 - Act
of 4 July 1994 on the copyrigt and related rights (Copyright Act), Journal of Laws of 2000 No. 80,
item 904 with later amendments, including the Amending of 1st April 2004; Journal of Laws of 2004
no. 91, item 869.

98 Journal of Laws of 1952, No. 34, Item 234, of 1975, No. 34, Item 184; and of 1989, No. 35, Item 192.
99 E.g. following directives of the European Communities: Council Directive 91/250/EEC of 14 May

1991 on the legal protection of computer programs (OJ L 122 of 17.05.1991), Council Directive
92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related to
copyright in the field of intellectual property (OJ L 346 z 27.11.1992), Council Directive 93/83/EEC
of 27 September 1993 on the co-ordination of certain rules concerning copyright and rights related to
copyright applicable to satellite broadcasting and cable retransmission (OJ L 248 z 06.10.1993),
Council Directive 93/98/EEC of 29 October 1993 harmonizing the term of protection of copyright and
certain related rights (OJ L 290 z 24.11.1993), Council Directive 96/9/EC of 11 March 1996 on the
legal protection of databases (OJ L 77 z 27.03.1996).
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disseminated works for the purpose of advertising, a public exhibition or a public sale of
works within the scope justified by the promotion of the exhibition or sale, with the
exclusion of any other commercial use of such works” (art.  333) or works in connection
with the presentation or repair of equipment (art. 334);

The Act also introduces a distinction between the authors and holders of related rights
(such as artistic performances, rights to phonograms and videograms,  rights to
broadcast).
The Act includes specific provisions for computer programs and for audiovisual works -
“It shall be presumed that the producer of an audiovisual work acquires, under a contract
for the creation of the work or for the use of the existing work, exclusive economic rights
to exploit those works within the framework of the audiovisual work as a whole”
(art.70.1).

The rights to broadcast program services are included in the scope of the related rights.

The Minister responsible for the matters of culture and protection of national heritage
appoints a copyright commission, which shall approve or refuse approval of the
remuneration tables presented by the collective management organizations for the use of
works or artistic performances covered by collective management (art. 108).

b) Administrative regulations/rules

According to the provisions of the Polish Constitution, the legal system in Poland is
formed jointly by the parliament and president with means of legislation, mostly at the act
of law, i.e. on a statutory level. Regarding the media system, on the basis of the
legislator’s authorization, the non convergent regulators acting on the audiovisual media
market National Broadcasting Council (NBC), Office of Telecommunication and Post
Regulation (URTIP) and respective Ministers issue regulations, within the scope of their
legally outlined constitutional tasks.

For example NBC issued so far and amended few times the following regulations,
concerning:

- the contents of the application and detailed procedures of granting and
withdrawing licenses to provide radio and television programme services;

- the detailed procedures for the registration and retransmission of program services
in cable systems, model registers and registration fees;

- the detailed methods of classifying, transmitting and announcing programs and other
broadcasts that might impair the physical, psychological or moral development of
minors.

National Broadcasting Council in individual cases adopts resolutions, concerning e.g. the
matters of license, violence of provisions, etc.

There is also the Constitutional Tribunal appointed to examine the conformity of a
normative act to the Constitution and to implement other objectives specified in it.
Regarding the media sector impact it is important to present the Judgment of 9th

September 2003 indicating that in the light of the Constitution provisions (art. 217) the
license fees should be regulated exclusively by statute laws. Statutory authorizations,
permitting NBC to issue regulations in this scope did not fulfil the requirements stipulated
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in the Constitution‘ s provisions, in particular it did not contain the precise guidelines
concerning the content of such a regulation: “Only such issues as heave no substantial
significance on the construction of this levy may be regulated by means of an executive
act (i.e. regulation),” therefore a new act is required.100

3. Other provisions

The self-regulation of the broadcasters from 1998 includes the principles of presenting
program services, in particular those contents which might have a negative impact upon
the development of minors; it is very detailed and includes the specific time restrictions,
the system of signs (e.g. graphic symbols) describing the character of the program, system
of qualifying program services, etc.

As the system of self-regulation seemed not to be sufficient to protect minors, in 2004 the
legislator decided to put some of the provisions to the Broadcasting Act (art.18) and
authorized the NBC to issue more precise regulation in this scope, taking into account the
manner of presentation, and harmfulness of the program services to particular age groups.
As the legislator stipulated: „The presentation of the foregoing issues in a detailed
manner and the fact of including that in the legal act is aimed at improving the system of
protection of minors from the contents that may negatively affect their development”.

II. Regulatory authorities in Poland having an impact on the media sector

The most important authority having an impact on the media sector in Poland is the
National Broadcasting Council (NBC). In some matters the body acts in close cooperation
with other authorities in particular with the President of the Office of
Telecommunications and Post Regulation (URTIP), which is significant in the field of
new technologies. Within the scope of the competition issues they also cooperate with the
President of the Office for Competition and Consumer Protection.

1. The National Broadcasting Council

a) Legal basis

The Constitution of the Republic of Poland includes provisions concerning NBC in
Chapter IX – Organs of state Control and for Defense of Rights. Article 213 stipulated the
main principles of its activities:

- safeguarding the freedom of speech, the right to information as well as

- safeguarding  the public interest regarding radio and television broadcasting.

The members of NBC are appointed by the parliament and president and shall not belong
neither to a political party nor to a trade union or perform public activities incompatible
with the dignity of their function.

                                                
100 Some of the issues within the scope of the license fees could be included in NBC’s regulation but the

statutory basis, in particular determining the amount of  the fees should be put at the level of the act
and in a very precise manner. K2/03.  www.trybunal.gov.pl
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Detailed principles for a mode of NBC’s work are specified in a Broadcasting Act, which
constitutes the state authority competent in matters of radio and television broadcasting
(art.6).

- as it was stipulated in the Constitution, the nine members of NBC are appointed,
for a six years term, by the chambers of parliament (separately) and the president.
Every two years one third of the Council is staggered; the member may not be
appointed for another full term of office; they could only be dismissed upon an
exceptional basis (e.g. death, resignation);

- it is prohibited to combine the service of a member of the NBC with holding an
interest or shares, or with any other involvement, in an entity which is a radio and
television broadcaster or a producer (art. 8);

- the Council of NBC acts with the assistance of the Office of the National Board
Council. Upon the internal rules the Office consists of twelve departments
(concerning legal, economical, strategic, international, program and license
matters). The office is neither in charge of issuing legislative acts nor to take any
decisions - this is the exclusive authorization of the NBC, which acts as a
collective body. Costs of operation both of the Council and the Office are paid
directly from the budget (art.11).

b) Functions and competencies

As it was indicated in the part presenting the Constitution the NBC safeguards freedom of
speech in radio and television broadcasting, protects the independence of broadcasters and
the interests of the public, as well as ensures an open and pluralistic nature of radio and
television broadcasting (art. 6).

The functions of the NBC, which are strictly connected with competencies, focus on four
major groups of tasks.

First is the general cooperation with governmental and parliamentary bodies, in particular
with:

- the Prime Minister - in preparing the directions of the state policy in respect of radio
and television broadcasting, including the international aspects in this field. The
important role of NBC was its involvement in the EU accession negotiation procedure
since 1998;

- the Ministry of Culture, who is responsible as a governmental body for the culture and
the media sector - in a wide scope of issues, e.g. as a consultative body in drafting
legislation, consultations, etc.;

- the Minister in charge of Communications - in the field of licence fees regulations and
practical activities, concerning the public broadcasters;

- the parliamentary commissions - as a consultative body, whenever the parliament
needs the consultations, opinions, etc;
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It is also important to mention that by the end of March of each year, the NBC shall
submit to both chambers of the Polish parliament and the President an annual report on its
activities during the preceeding year, as well as information concerning key issues in
radio and television broadcasting. In case of rejection of the report by the Parliament
(approved by the President), the term of office of all the members of the National Council
shall expire within 14 days from the date of the last resolution to this effect (art.12).101

The second group is connected with organizing the audiovisual market in the scope of
granting licence and registrating program services.

- broadcasting licence (terrestrial, satellite or cable broadcasters) shall be awarded by
the Chairman of the NBC; he takes the relevant decisions on the basis of the
resolution of the NBC (art. 33). In the scope of the method of transmitting the
program service the licence is awarded in agreement with the President of the
Telecommunications and Post regulatory Office (art. 37.3; art. 37.3a) as well as the
reservation of the frequencies for public companies to perform their statutory tasks
(art. 26.5);

- according to the art. 36.2 (2) if the applicant could achieve a dominant position in the
given area, the licence shall not be awarded (on the same basis it could be revoked  -
art.38.2.3); the licence is inalienable102. Abovementioned  provisions are aimed at the
prevention of media concentration; there is not any, more precise criterion in the Act
concerning this matter103;

- the Chairman of the NBC is also authorized to register the retransmission of a
program service on the basis of a notification (art. 41.3 and 44.1); it does not concern
the retransmission of the national program service of a public broadcasters as well as
other program services of domestic broadcasters receivable within the coverage area
by means of receivers for use by the general public (art. 41.2);

- in the conformity with EU standards, the Chairman refuses to register a program
services or imposes a fine upon the cable network operator to retransmit a program in
a case of an infringement of the minors‘ s protection provisions (art. 45.1 and 2).104

Third group of tasks concerns the determining, within the legal system framework, of the
conditions and rules of conducting activities in the audiovisual media field and
supervising them.

- the NBC issues regulations and in the individual cases adopts resolutions (art.9).
The regulations are an internal legal means binding for broadcasters acting on

                                                
101 Till this moment it has never happened.
102 In the meaning of the definitions included in the Act of 15 December 2000 on competition and

consumer protection; Consolidated text Journal of Laws of 2003 No. 86, item 804; translation:
www.uokik.gov.pl.

103 There was one attempt to regulate this matter in the scope of the Act. In the Draft from 2001, the
article 36 par. 3 provided for the detailed criteria aimed at evaluating whether the granting of the
license does not result in the broadcaster gaining the dominant position, including different criteria.
Provisions included in the revision precisely specified cases in which the granting of the license would
violate the principles of pluralism in the media sector; the Draft collapsed in 2003; more information
see IV.4 below.

104 The Broadcasting Act included the “must –carry” principles (art. 43).
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Polish market, precising the Broadcasting Act’s provisions in the scope of
program services, e.g. quotas, advertising, sponsorship, protection of minors,
licence and registration, etc.;

- the Chairman, who directs NBC’s work and represents the Council and performs
the tasks specified in the Broadcasting Act, is appointed by and from the members
of the Council (art.7); acting by virtue of the Council's resolution, the Chairman
may issue a decision, subject to the administrative procedure;

- the NBC organizes the research into content and audience of program services  as
well as the technical development and training in the broadcasting sector; it
presents opinions, reports and proposes the guidelines for question’s matters,
however, they may not be treated as a legal instrument. The NBC organizes
seminars, conferences; it  takes into account broadcaster’s opinions and
suggestions as well as other market players such as collective management
organizations in copyrights and related right’s domains;

- the NBC supervises broadcasters, monitors audiovisual market and is authorized
to put sanctions in the cases of Act’s provisions infringement, according to the
rules included in chapter VIII devoted to the liability under the law and consisting
of a wide range of sanctions such as fees, temporary suspension of broadcast or
even restriction of liberty and imprisonment. The supervising activity of the NBC
is subject to judicial review. The sanctions concern mostly the program issues e.g.
advertising, protection of minors and fulfilment of individual licence’s
obligations/duties.

The NBC plays an important role in creating, monitoring and supervising the public
broadcasting sector.

- NBC appoints most of the members of the Supervisory Board, which consist of
five to nine members, and only one of them is appointed by the minister in charge
of the State Treasury (art. 28);

- the public companies are obliged to submit to the NBC Council::  1) an annual and
quarterly report on the use of different funds and costs incurred in connection with
the public mission activities including the specification of their financing sources,
and 2) financial guidelines underlying the implementation of the mission tasks
(art. 31b, 31). Also the companies should specify the accounting principles, in a
manner ensuring that books of accounts report revenues and related costs
separately for the public and commercial activities, as well as allocation methods
of revenues and costs to particular types of activities pursued (art. 31a);105

- the detailed provisions of license fees for public broadcasters are still regulated via
relevant regulation of NBC. However, according the Constitutional Tribunal` s
judgments, the very precise statutory basis should be regulated exclusively by
statute;106 Regardless the new future legal framework the NBC remains the
authority responsible for this area.

                                                
105 Referred to in Article 10 of the Ustawa z dnia 29 ZU]H QLD������U��R�UDFKXQNRZR FL�']��8��������Nr

76, poz. 694 - Act of 29 September 1994 on the acouting system (Accounting Act) J L 2002, No. 76,
item 694, as further amended; the Accounting Act is in conformity  with EU standard.

106 More information see point Ib.
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c) Relation with general competition authorities

According to the Broadcasting Act’s provisions, there is not any special legal provisions
and linkage between the NBC and the President of the Office of Competition and
Consumer Protection. But in the part of granting licence the achievement of dominant
position effects in refusing or revoking of license. Therefore in my opinion the
competition rules should be applied; in the meaning of an Competition Act, a "dominant
position” shall mean position of the entrepreneur which allows him to prevent the
efficient competition on the relevant market thus enabling him to act in a significant
degree independently from competitors, contracting parties and consumers; it is assumed
that entrepreneur holds a dominant position where his market share exceeds 40%".107

In abovementioned scope the practical cooperation seems to be necessary.

2. The President of the Office of Telecommunications and Post Regulation URTIP)

President of the URTIP is the regulatory authority within the scope of postal,
telecommunication, management of frequencies activities and the control of requirements
to electromagnetic compatibility.

a) Legal basis

According to the Telecommunications Act, the President of the URTIP is a regulatory
body in the domain of the telecommunications and postal services market (art.190) and,
jointly with the Minister competent for communications they create the National
Regulatory Authority in the abovementioned fields (part X of Law).

- the URTIP President, appointed by the Prime Minister on the motion of the
Minister competent for communications for a five years term, is a central body of
government administration; therefore in the cases provided by the Law he is
authorized to take a decision in a course of administrative procedure. He could be
dismissed by the Prime Minister upon an exceptional basis (e.g. gross violation of
the Law, resignation). The President is elected from the Polish citizens
permanently residing in Poland, having completed a higher education and being
experienced in the described field;

- the President’s consultative and advisory body is the Telecommunications
Council, which issues opinions concerning telecommunications activity, frequency
management and electronic compatibility (art. 195). The 15 members of the
Council are appointed by the Minister competent for communications upon the
motion of the President of the URTIP,, including the representatives of the
Chairman of the NBC and the President of OCCP;

- the President performs tasks with support of the URTIP,, which runs its financial
economy on the rules specified for budget units due to the provisions included in
the statute; the statute is issued by the Minister competent for communications.

                                                
107 2000r. o ochronie konkurencji i konsumentów, Dz.U. 2003, Nr 86, poz. 804 – Art. 4 point of the Act

of 15 December 2000 on the competition and consumer protection, (the Competition Act),
Consolidated text Journal of Laws of 2003 No. 86, item 804; translation: www.uokik.gov.pl����8U] G
Ochrony Konkurencji i Konsumentów - Office of Competition and Consumer Protection - hereinafter
OCCP).
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The Office consists of regional departments, which directors are appointed and
recalled by the President of URTIP, (art. 193, 194);

- the President annually till 30th of April submits to the Minister competent for
communications, a written report of last year‘ s activities and provides information
upon the Minister‘ s request; under the same conditions he announces a report of
the telecommunication’s market condition, including the aims for current year
regulation.

b) Functions and competencies

The abovementioned National Regulatory Authority carries out the regulation policy in
the telecommunication field (art. 189), focusing on:

- supporting competition in the scope of telecommunications networks, associated
facilities, inter alias ensuring that there is no distortion or restriction of
competition and that users derive maximum benefit in terms of prices, choice of
services and quality;

- supporting internal market development, including establishment and development
of trans-European networks and interoperability of Europe-wide services,  via
inter alia: the removal of existing market barriers, ensuring the equal treatment of
undertakings, etc.;

- promoting the interests of European citizens through ensuring a common access to
a universal service, consumer protection, high level of personal data protection,
etc. and guaranteeing of making regulation technologically neutral.

Those general principles are completed by the tasks of the President of URTIP, included
in the Telecommunications Act (art. 192) which are, in particular, as follows:

- the analysing, evaluating of the described markets and the performing of the tasks
provided in the Telecommunication Act with regard to regulate and control the
market;

- the carrying out of environmental consultations with the representatives of e.g.
operators users, consumers and manufacturers on issues associated with
availability and quality of telecommunications services;

- the initiating of intervention in issues concerning the functioning of the markets,
the settling of disputes between telecommunications undertakings, making
decisions of professional qualifications;

- co-operating with the president of OCCP on issues concerning inter alia the
counteracting of anti-competitive practices (restrictions on competition) and
anticompetitive concentrations of telecommunications undertakings and their
associations, and co-operation with NBC in the scope provided for in the Law;

Referring to the scope of the study-report some detailed competencies of the President of
URTIP, should be indicated.

- the Telecommunication Act stipulated that the telecommunications activities which
constitute business activities are regulated and subject to registration; the President
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of the URTIP, is authorized body to keep the register (art.10.1 and 10.2) and is the
authority in this field. Entry into the register, is carried out on the basis of a
written application submitted by the undertaking; the President of URTIP, notifies
the Chairman of the NBC in the cases within the scope of conditional access
systems or EPG provision;

- in the media sector, concerning the digital environment comprising conditional
access systems, electronic program guides, multiplexing of digital signals (art.
10.3), the authorized body is the Chairman of the NBC. The Chairman is also
authorized to grant, change or revoke the spectrum rights for spreading and
distributing radio and television programs and in above mentioned scope (art.
10.3) and carries out the analysis of the relevant market (art. 21.1).

- Due to the very precise and complex procedure both bodies cooperate in a very
close manner. They, in the relevant scopes, at least once every two years carry out
the analysis of relevant markets in order to inter alia designate the
telecommunications undertaking (or undertakings) deemed to possess significant
market power and to impose on them such obligations as provided by the Law, “if
the relevant market does not have or has lost the characteristics of an effectively
competitive market or that the telecommunications undertaking with the
significant market power has changed” (art. 22.5 p.4). While assessing the
“significant power in the relevant market” the following criteria should inter alia
be applied (art. 24.3): the undertaking‘ s share in the relevant market, the existence
of the undertaking’s technological superiority, its easy or privileged access to
capital markets or financial resources, its vertical integration, the absence of
potential competition, the existence of barriers to the relevant market entry, etc.  

- the part V includes provisions on digital radio and television transmissions; the
Law stipulates that both telecommunications undertakings providing conditional
access systems and owners of industrial property rights to such systems (and
services provided via them) should offer to broadcasters or consumers their
services on equal and non-discriminating rules;

- the proceedings prior to the President of the URTIP, are run under the
administrative procedure and subject to the judicial revive; in a part XI the penal
regulations and financial penalties are included, e.g. fine, restriction of liberty or
even imprisonment.

c) Cooperation with the general competition authority

Due to the consultation process with interested parties, prior to taking up a decision in
cases of market analysis and indication of telecommunications undertakings with
significant market power or the repeal of a decision in this matter, the President of the
URTIP, or, in the abovementioned cases, the Chairman of the NBC informs the President
of the OCCP about the commencement of the consultation proceeding (art.15, 16).

The Minister competent for communications specifies the relevant markets subject to
analysis by the president of the URTIP,; the scope of the radio and television broadcasting
markets will be determined after obtaining the opinion of the Chairman of the NBC (art.
22). After that the OTPR President or the NBC Chairman initiates by means of an
administrative decision the proceedings aimed at determining whether the relevant market
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is effectively competitive; the decision is issued in agreement with the President of
OCCP. 

III. Market definitions and criteria upheld for market perception in the relevant
sector focused legislation

1. Publishing

The Press Act includes some definitions for the entire media and publishing sector, in
particular press and broadcasting (art.7):

- the press – periodical publications which do not form a closed and
homogeneous whole, appearing at least once a year, having a regular title
or a name, current number and date, in particular dailies and periodicals,
agency news, regular telex transmissions, bulletins, radio and television
programs and newsreels;

- the  press also includes all and any mass media, which exist or may exist in
the course of the technical progress, including broadcasting stations, and
wire broadcasting centers in employment institutions which disseminate
periodical information through printing, vision, sound or other
dissemination technique;

- the press also includes teams and individual persons engaged in
journalistic activity;

- a daily - a generally informative periodical print or broadcast of sound or
sound and vision, appearing more frequently than once a week;

- a periodical - a periodical print appearing not more frequently than once a
week and at least once a year. The above provision applies accordingly to
any broadcasts of sound as well as of sound and vision;

There is not any sector-specific regulation related to market definition regarding the press
and publishing in Poland yet, but some remarks should be made here.

After 1989 the Polish press market experimented strong monopolization from the part of
mostly foreign enterprises, which seriously infringed its balance. Therefore the debates on
this problem have been carrying on. In 2003, a group of MPs elaborated a draft of
amendments to the Press Law108 aiming at setting up provisions, which would counteract
the concentration in the press sector. The draft proposes the introduction of a ban on
ownership of two newspapers distributed partially or totally within the same area. The
exception would be applied to a case of distribution of one nationwide and one local
newspaper. The draft provisions provoked further discussion concerning  wording of anti-
monopolist law in the press sector in Poland, as it should be not only adapted to the
current local situation but as well to the EU standards.

                                                
108 The draft of 12th November 2003; no. 2430, www.sejm.pl
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2. Music and Copyright

With regard to music works, which are subject to the Copyright and Related Rights Act;
respective provisions of the Act include basic definitions (art.6): some of them should be
indicated hereto:

- published work - a work which, with a permission of its author, has been reproduced
and its copies were made available to the public,

- simultaneous publication -  publication of a work within the territory of the Republic
of Poland and abroad within 30 days from the date of its first publication,

- disseminated work -  a work which, with a permission of its author, has been made
available to the public by any means whatsoever,

- the distribution of a work  - the making of the original or copies of that work available
to the public by way of the transfer of their ownership made by the right holder or
upon his permission;

- the communication of the work -  communication via sound, image or combined
sound and image carriers, on which the work has been stored, or by way of using
devices intended for receiving a radio or television program service in which the given
work is broadcast.

Regarding the notions related to the audiovisual sector, it should be noticed that the
respective Copyright Act definitions differ from those included in the Broadcasting Act,
e.g.:

- the broadcasting of a work - radio or television transmission carried out  by wireless
means (terrestrial or satellite) or by wire;

- the rebroadcasting of a work - the transmission of that work by an entity other than the
original broadcaster by way of taking over the program service of a radio or television
broadcasting organization in entirety and without any changes, as well as by way of
simultaneous and integral transmission of that program service to the public.

Concerning the market related issues in the copyright sphere, author’s economic rights
ought to be pointed out (part 3 of the Act). Generally the Act states that the author has an
exclusive right to:

- use the work and to decide upon its use throughout all the existing fields of
exploitation, in particular: 1) fixation and reproduction of the work - the production of
copies of the work by way of using any specific technique, including digital one, 2)
sale of the original work or of the copies on which the work was fixed, as well as
distribution, lending or rental of the original or copies of the work, and 3)
dissemination of the work on such fields of exploitation as: communication,
broadcasting and re-broadcasting, public performance etc,

- receive remuneration for any use of the work on any existing separate field of
exploitation; and
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- to transfer his economic rights to licence fees connected with the exploitation of his
work to his legal successors, the general principle being that the author’s economic
rights shall expire only after the lapse of seventy full (calendary) years (previously
fifty years) after the author’s death.

The author may transfer his economic rights to other persons, therefore they could be
treated as marketable ones. Producers and importers of tape and video recorders,
photocopying machines, scanners, blank carriers used for fixing, owners of reprographic
equipment etc., are obliged to pay, via the organization for collective management of
copyright or related rights, the fees, taking into consideration the amount of proceeds
gained on the relevant account;

Fundamentally, a radio and television organization may broadcast minor musical, verbal
and combined works, which have already been published, pursuant to the agreement
concluded with the organization for the collective management of copyright.109 Regarding
the audiovisual works, the Act stipulates that (art.70.1):  “It shall be presumed that the
producer of an audiovisual work acquires, under a contract for the creation of the work
or for the use of the existing work, exclusive economic rights to exploit those works within
the framework of the audiovisual work as a whole”.

Music works are strictly connected with the related rights, in particular within the scope
of rights to the phonograms and videograms, e.g.: reproduction by specific technical
means, distribution, rental or free-of-charge lending of copies, making them accessible to
a public (art. 94); it is presumed that the producer is the person under whose name the
phonogram or videogram was created for the first time:

- the phonogram – the first fixation of the sound layer of a work performance or  other
acoustic phenomena;

- the videogram – the first fixation of a sequence of moving images, whether
accompanied by sound or not, irrespective whether it constitutes an audiovisual work.

The radio and television organization (broadcaster) has an exclusive right to manage and
use their program services broadcast within the scope of: fixation, reproduction by means
of a specific technique, broadcasting by another radio or television organization,
rebroadcasting, distribution of their fixations, and making them available so that each
person may have access to such broadcast in a place and at a time of his own choice and
communication in public places against entrance fee (art. 97).

The important role in the Polish system of copyright law play organizations responsible
for the collective management of copyright or related rights. Acting as the associations of
authors, artistic performers, producers or broadcasting organizations, they provide the
collective management and protect the rights entrusted to them (art. 104).

The Minister responsible for the matters of culture issues the permit to play the role of
collective management to these organizations and supervises them. He may only grant
such permits to the organizations capable to guarantee proper management of the

                                                
109 It is important to add that operators of cable networks may rebroadcast in their cable networks the

works broadcasted in programs of radio or television organizations only under a contract concluded
with the competent organization for collective management of copyright or related rights.
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entrusted rights and may revoke them in case of any serious breeches of the duties
stemming thereof.

There are about 15 such collective management organizations, acting in different field of
exploitation of copyright and related rights. Some of them with a very strong position, e.g.
the society of authors (ZAIKS). It is to be observed, that the remunerations claimed
within the scope of collective management by abovementioned organizations, which
should take into account the sum of revenues received from the use of works and artistic
performances and the nature and scope of use of such works and artistic performances
(art. 110), is sometimes the core of debates between right holders and the users of their
works. The second problem is a position of those organizations on the market in the
context of the legal scope of their110  authorization.  

3. Film

The Cinematographic Law of 16th July 1987 includes important definitions (art. 4)
concerning film, the production and distribution of film, etc., but due to, the
abovementioned wide draft of amendments of this Law, some of the principles of creation
of the market environment, including the provisions regarding definitions, could change
in the nearest future.111

However, it is important to mark that, within the scope of the draft, notions‘ issues are
formulated in line with the European Convention on Cinematographic Co-production of
2nd October 1992. The Draft of Amendments defines “film” similar to the provisions
included in Art. 3a of the Convention and introduces the new category “Polish film”
which seems to be based on the rules of Art. 3c and provisions included in Annex II; also
the notions comprise the “production” and “co- production” in the given sector are in
conformity with the European standard.

As it is even difficult to predict the precise final version of amending provisions it seems
to be premature to make further explanations.

4. Broadcasting (Radio and TV)

a) Market perception in the Broadcasting Act

aa) “Product market”

The Broadcasting Act includes some important notions, which were defined in conformity
with EU standards (art.4).

The general definition of the broadcaster is as follows: „broadcaster” - a person who
produces or assembles programme services and transmits them or has them transmitted, in
a complete and unchanged form, by other persons. There are three different categories of
broadcaster: 1) commercial broadcaster which acts on the basis of the Chapter V
provisions, concerning the broadcasting licences, 2) public ones which operates ex lege on
the basis of special provisions included in the Chapter V and could also play on the
commercial market within the scope of the production and transmission thematic

                                                
110 See part. IV.
111 More information see point I point 2 (ee).
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channels, and, 3) „social broadcaster” - a broadcaster who: a) propagates educational
activities, promotes charitable deeds, respects the Christian system of values, being
guided by the universal principles of ethics, and strives to preserve national identity in the
programme service, b) protects minors - via eliminating all program services, which could
have a negative impact for their development, (even those programs which are to be
broadcast at other times than between 23.00 – 6.00, or, c) does not transmit advertising or
teleshopping, sponsored programmes services, or d), does not charge any fees for
transmission, retransmission or reception of the programme service.

According to the Act: the “program”  means a separate part of a program service which
is distinct in terms of its content, form, purpose or authorship. The Act distinguishes a
“thematic programme service” defining it as a program service where at least 70% of the
monthly transmission time during hours from 6 a.m. till 11 p.m. is devoted to programs
and other broadcasts in line with the main theme of the said program service.

The notion of producers comprises a natural and legal person or an organisational unit,
which ventures, actually organises and bears the risk of the creative, organisational and
financial process of producing audiovisual works.

The Act precises also the definition of the “producer independent of a given broadcaster”,
using as a criteria an employment relations and organizational matters in the scope of
broadcasting (“… is not a broadcaster itself and holds no stake in the broadcaster’s
organisation, and in which neither the broadcaster nor any of its subsidiaries nor any
companies associated in the same group hold a stake”).

The market of the independent producers should play an important role in the television
sector development as broadcasters are obliged to reserve at least 10% of their quarterly
transmission time for European works produced by independent producers (art. 15a.1).
According to the strategy of NBC112 the promoting of the development of the independent
production sector is necessary as it is an important element of plurality and creative
competition.

The Act specifies the rules for activities relating to the program transmission and
retransmission, distinguishing three methods of transmitting the programme service - by
terrestrial diffusion, satellite distribution and cable system.

-  „transmission” – a) over-the-air transmission of a programme service for
simultaneous reception by the general public (general reception system),
b) introduction of a programme service into a cable network (collective
reception system);

- „retransmission” - the reception and simultaneous transmission of a
complete and unchanged programme service transmitted by a domestic or
foreign broadcaster, with an exception of programme services transmitted
by way of cable network.

Regarding the public broadcasters, it could be added that the legislator introduced the
principles concerning the frequencies reservations issues, required for the public

                                                
112 More information see V p.4b.
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companies to perform their statutory tasks. The Chairman of NBC acts in agreement with
the President of URTIP,; the procedure is governed  by the provisions of the
Telecommunications Law (art. 26 of the Act).

bb) “Geographical market”

The Broadcasting Act does not defines directly the geographic dimensions of the service
in question by its area of reception. Nevertheless the Act includes the relevant notions but
without any explanations of them.

Regarding the public sector provisions, concerning the frequencies reservations, it
mentions the following categories of public broadcasters:

- national television and radio program services - the frequencies required to cover the
territory of the country by the programme services transmitted by the „Polish
Television I” and „Polish Television II” channels and by first, second, third, fourth
radio channels as well as the radio program services for listeners abroad;

- regional television and radio program services - the frequencies required to transmit
regional program services,

Also the must-carry provisions contain the notions of national and regional program
services of public radio and television.

Regarding the commercial part of the market due to the technical conditions of different
methods of transmitting program services, which are verified in the course of granting
licences, some geographical criteria could be determined; such criteria could help:      1)
the power of the transmitter and the maximum transmission power in the scope of the
terrestrial diffusion,  2) the power of the transponder for transmission via satellite and, 3)
the area covered by the cable system.113

Resuming the abovementioned remarks it is important to point out that, due to the legal
system provisions and to the course of granting licences, some kind of geographical
indicators of audiovisual market exist in practice; moreover in practice (even in the scope
of the science researches) the broadcasters are even divided into three: national, regional
and local groups.114

b) Market perception in the Telecommunications Act

Regarding a media sector, the Telecommunications Law does not refer to the content
matters. The Law (art.2) defines the telecommunications undertaking, which means:

- “any undertaking or entity authorized to pursue business activity under
separate regulations and which conducts business activity consisting in the
provision of telecommunications networks, associate facilities or the
provision of telecommunications  services;

                                                
113 Also the must-carry provisions provided the notions of national and regional program services (art.

43).
114 For example beyond the radio public broadcaster, 215 commercial, including 3 nationwide, 3 sub-

regional and 209 of regional or local scope, 8 of them of social broadcaster status.
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- telecommunications undertaking authorized to provide:

a) telecommunications services is referred to as the “service
provider”

b) public telecommunications networks  - which is a network used
mainly for the provision of publicly available
telecommunications services – or associated facilities is referred
to as the “operator’.

The Law defines also telecommunications (art.2) as a: “the emission, reception or
transmission of information, regardless of its type, via wire, radio or optical waves or
other electromagnetic means”.

5. Internet

The access to an internet service is realized via a telecommunications network, which
means transmission systems and switching or routing equipment and other resource which
enables the emission, reception or transmission of signals by wire, by radio, by optical or
by other electromagnetic means irrespective of their type (art. 2.p. 35 of
Telecommunications Law).

Concerning the market definition the Polish legal system generally reflects the EU
standard within this scope.115

IV. Market definitions and criteria for market perception in the media-sector as
upheld in sector specific practice of authorities and courts

1. Publishing

Regarding the sector specific practice, one of the remarkable decisions held within the
scope of President of the Office of Competition and Consumer Protection (OCCP)
competencies, should be pointed at: Polskapresse Company Ltd116. According to the
control of concentrations procedure, the President of OCCP issued the decision imposing
at the entrepreneur a financial penalty; the justification of the decision indicated that
Polskapresse company Ltd did not notify to the President of the Office the intention of
creating the joint control thereby achieving a controlling stake over the Silesian Company
Ltd.

2. Music and Copyright

The Copyright and Related Rights Act operates mainly within the scope of the civil law,
focusing on the relationship between rights holders and the other subjects, which exploit
their works. Nevertheless last year the President of OCCP issued a decision in the case of
the biggest collective management organization in the field of author rights – ZAIKS.

                                                
115 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal

aspects of information society services, in particular electronic commerce, in the Internal Market
(“Directive on electronic commerce”). More information sse point IV.4

116 OCCP, decision of 11 February 2004 in Case RWR-7/2004, Polskapresse, www.uokik.gov.pl, see
para. 9.36 et seq.
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Generally, in the scope of the decision of 16th  July 2004117 the President assessed the
practice of ZAIKS as restricting the competition. ZAIKS abused its dominant position on
the national market on the collective management of authors‘ rights of music works in
order to extortion on the authors protected by the ZAIKS, the exclusive authorization to
manage the rights of entrusted works; the President imposed a financial penalty.

3. Film

Due to the wide range of amendments included in a abovementioned draft of
Cinematographic Law it seems not to be useful to access the sector specific practice or
other practical matters in respect of the market issues.

4. Broadcasting (Radio and TV)

a) Criteria for market perception in the decisions of the NBC

First of all one draft of amendments of the Broadcasting Act regarding the audiovisual
sector within the scope of media concentration should be mentioned; this is the draft of
2002 which included the specific regulation for media concentration. It comprises the
cross–media criteria, taking into account the position of the broadcaster on the press
market as well as the geographical audience scope and amount of the edition of the given
newspapers; due to its principles the Chairman of OCCP was in charge to deal with
concentration issues and to  control the market; the draft collapsed in 2003.

As for the present legal situation, the criteria for market perception are included in the
scope of the competition regulations. But due to full capital liberalization towards the EU
countries the audiovisual market in Poland will change, including competition
environment conditions. Article 40a of the Act provides that purchase or acquisition of
shares or interest, or the acquisition of rights in shares or interest in a company holding a
broadcasting license to transmit a program service, by a foreign person, requires a consent
of the Chairman of the NBC, issued by virtue of the NBC resolution; those provisions are
not applicable to foreign persons or subsidiaries, as defined by the Code of Commercial
Companies and Partnerships, of foreign persons having a seat or permanent residence in a
Member State of the European Economic Area.

When the owner of a licence (broadcaster), due to consolidation or division or other
transformation of the companies would like to transfer his title to the licence, it requires
the permission of NBC, issued in the form of a resolution; the refusal is obligatory if the
given broadcaster achieves the dominant position in the mass media sector on the given
market, in the meaning of the competition regulation (art.38a).

                                                
117 OCCP, decision of 16 July 2004 in Case RWA - 21/2004, ZAiKS v. Brathanki., www.uokik.gov.pl.
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b) Criteria for market perception in the decisions of the President of URTIP,

According to the new Telecommunications Act of 2004, which is in conformity with the
European Union relevant legislation,118 the President of URTIP, and in the above
described scope (II.) the Chairman of the Broadcasting Council are responsible for
telecommunications market regulation, in particular for: 1) analysis of relevant markets,
including the imposition and withdrawal of obligations in the meaning of the competition
rules, 2) telecommunications access, including the conditional access, and, 3) digital radio
and television transmission

The President of URTIP, is solely responsible for: 1) end-users protection, including the
data protection in the scope of the telecommunications confidentiality, 2) universal
access, 3) numbering and frequencies management, 4) telecommunications infrastructure,
equipments and radio equipments, and, 5) telecommunications fee issues.

Both authorities act in a close cooperation with the President of OCCP and also with the
Minister competent for Communications.

In respect of the media sector issues such provisions should be indicated:

- public telecommunications networks and other equipment used for receiving
digital radio and television transmissions should ensure the interoperability of
those transmissions, in particular by the use of an open application program
interface as well as should meet the technical and exploitation requirements which
allow for the provision of wide-screen television services (art.132);

- generally the telecommunications undertakings providing conditional access
systems should offer broadcasters technical services, allowing the receiving of
digital transmissions using decoders installed in the networks or at the subscribers,
on equal and non-discriminating rules (art. 133); but upon performing a market
analysis the Chairman of the NBC may, by means of the administrative decision,
waive the obligation to provide the access for a telecommunications undertakings
which does not possess significant market power in the conditional access system
market (art.134).

- the Chairman may impose on telecommunications undertakings the obligation to
provide access to the: application program interface, EPG in order to ensure end-
user access to digital radio an television transmissions (art.136).

The Telecommunication Act is in force since the end of last year, therefore, it is premature
to make an adequate evaluation of market situation under its provisions.

                                                
118 Commission Recommendation of 11 February 2003 on relevant product and service markets within the

electronic communications sector susceptible to ex ante regulation in accordance with Directive
2002/21/EC of the European Parliament and of the Council on a common regulatory framework for
electronic communication networks and services. The new Law was  based on wide analyses of the
services availability of 3rd September 2003 www.urtip.gov.pl; see also relevant governmental strategy
and NBC’s documents (including White and Green Books, concerning the electronic media system
development) www.krrit.gov.pl.   
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5. Internet

Regarding internet services no specific market definition has been adopted. The
provisions of the Telecommunications Act as well as act on electronic services should be
applied.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

1. Publishing

Definitions concerning the press, a daily and a newspaper is directed to media sectors as
well as the main principles of the activities in this field; differences result from the
specific character of printed and audiovisual media. The Broadcasting Act is lex specialis
to the Press Act.  Therefore the NBC in its activity, including the market issues is obliged
to apply the Press Act provisions as a lex generalis.      

2. Music and Copyright

The differences between the definitions applied in Copyright Act and Broadcasting Act
definitions within the scope of the same issues, e.g. “broadcasting/ rebrodcasting” and
“transmission/ retransmission adequately” sometimes have been  effected of difficulties
in legal interpretation of the complex matters and cases.

3. Film

As it has been already mentioned in part IV (3), because of the advanced parliamentary
procedure on amendments to the Cinematographic Act it seems to be unnecessary to make
comments within this scope now.

4. Broadcasting (Radio and TV)

The National Broadcasting Council, as the competent authority for the audiovisual media
market plays a specific role solely or in cooperation with others regulators, in the respect
of the technological environment:

- Broadcasting Act – governs the analogue broadcasting -  broadcasting license shall
not be awarded or could be revoked if the transmission of program services by the
applicant or broadcaster may result in achievement by the applicant or the
broadcaster a dominant position in mass media in the given area,  which is
estimated within the framework of licence procedure;

- Telecommunications Act – governs the digital broadcasting – in respect to digital
media issues the Chairman of NBC in agreement with the President of URTIP,
and in  cooperation with the President of OCCP deals with the market matters. As
there is not sufficient experiences in this field yet it is difficult to predict the
practical aspect of  these procedures.

In respect of the issues concerning the differences between market definitions and the
market definitions used in application of the national competition rules some principles of
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the strategy of the National Broadcasting Council in the electronic media field should be
mentioned119.

Within the framework of “eEurope 2005” as well as Poland‘s information strategy the
economic significance of electronic media and new technologies ought to be recognized.
The NBC is of the opinion that it is a precondition to the modernization of Poland‘s
market. The most important is to lay down the legal framework for digital broadcasting,
comprising the public sector model and its market position as well as commercial
broadcasting (with respect to provide the stable and foreseeable conditions of
development of it); those entail protection of competition in electronic media. The
audiovisual production (including films) and development of Polish program productions
market (in particular by independent producers) should be supported.

5. Internet

The abovementioned strategy indicated that: “Polish content providers offer many
multimedia content on the Internet, including radio and television programs, which are
intended solely for this distribution medium, it will therefore be necessary to put in place
a system of regulation, co-regulation and self-regulation of the audiovisual contents on
the Internet”. There is also need to provide the proper conditions allowing to create Polish
information and cultural resources in the scope of Internet.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

Reassuming the evaluation of the impact of sector-specific framework and practical
activities of the state and co-regulatory authorities within the scope of the competition
regulation, some final considerations should be made.

As regards the relationship between the relevant regulatory authorities the proposals of
NBC should be presented first of all.

Taking into account some EU trends, as well as the impact of technological convergence
and integration of individual market segments, the close cooperation between existing
regulatory authorities responsible for audiovisual media, telecommunications and
protection of competition is desirable. Therefore the alternative solution is to establish the
joint, convergent regulatory body for the whole electronic media sector. NBC predicts
that: “In a few years` time Poland should establish an integrated regulator equipped with
a competency to issue regulations based on the legislative framework in place, whose
authority will cover telecommunications, radio and television, teleinformation services
and competition policy, as appropriate”: In the opinion of NBC, regarding the new media
environment: “… it is easier for regulatory structures capable of formulating
comprehensive policies and regulatory practices for the entire electronic media sector to
meet the challenges faced by media policies and regulations”.

                                                
119 Included in White Paper of  March of 2004 entitled: “The Polish State` s Electronic Media Policy in

the context of the European Audiovisual Policy”. www.krrit.gov.pl English version – Bulletin No. 11
and 12/2004.
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As regards the sector-specific regulations there is to be noticed that, within the scope of
broadcasting, press, film, and copyright statutory acts of law there are no specific
provisions, concerning the competition issues. Nevertheless, some attempts to amend the
Broadcasting Act and Press Act have occurred, probably because of the fact, that the
existing general rules are not sufficient to protect the competition and to balance the
media market. Taking into consideration the international, in particular European, trends,
as well as the Polish practical and legal experiences, there is a probability, that some
specific regulations concerning the media market competition will be introduced.

On the contrary, The Telecommunications Act includes very precise provisions in this
respect, concerning regulation of the telecommunications market, but the main principles
of the general competition regulation, as well as legal definitions are valid in this case.

As regards market definitions, the competition notions, included in different legal acts
generally ought to be understood in the meaning of the competition‘ s regulation
provisions (as it is directly stipulated in the Telecommunication Act). The
Telecommunication Act includes very precise provisions, concerning the regulation of
telecommunications market, but the main  principles of the competition regulation are
valid as well as general definitions. But other definitions, strictly connected with a market
activities (e.g.: within the scope of production, transmission, etc.) are different for
relevant  sectors – and their specific regulations. The authorities, which operate on a given
market are bound by the notions proper for that sector; what could result in some
difficulties in their precise and proper legal interpretation in certain more complicated
cases.

Concluding the review and assessment of the influence of the non-competition framework
and practice on the work of the competition regulators, it should be pointed out, that no
direct impact is observed. Nevertheless the links and mutual influences exist in practice.
The cooperation between different regulatory authorities in the new technological
environment could finally result in the creation of a convergent regulatory body in the
electronic media sector in Poland.
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The goal of this part of the study is to present the current methodology and the legal framework
concerning the market definition in the Slovak media sector. At first, we will introduce the
relevant regulatory framework, the legal provisions and the regulatory authorities and then we
will investigate the relevant markets in the publishing, music, film, broadcasting (radio and
television) and Internet areas. Therefore, we will firstly elaborate on the origin and criteria for
market definition in the Slovak competition law. Then we will analyse a comprehensive
repertoire of market definitions in the media sector in the Slovak Republic. There we will also
compare the repertoire of relevant markets as defined by the European Commission and the
markets defined by the Slovak competition and regulatory authorities where possible. Comparing
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these markets with the relevant markets as upheld by the EC Commission in the media sector in
application of the EC competition rules, the analysis will show that in the Slovak Republic in
most of the cases the same market definition methodology is used and the same principles are
shared. Finally we will examine the impact of different regulatory frameworks on the analysed
market definitions.

A Market Definition in Competition and Media Law in Slovak Republic

I. Introduction

1. Relevant legislation

a) The Act on Protection of Economic Competition

Slovak competition law is regulated by the Act No. 136/2001 Coll. on Protection of Economic
Competition (Zákon o ochrane hospodárskej V~ DåH) as amended (“Competition Act”)1, which is
supplemented by two regulations of the Slovak competition authority, the Antimonopoly Office
of the Slovak Republic, that outline the requirements for merger notifications and calculations of
turnover.

The Slovak Competition Act entered into force on 1 May 2001. It replaced the Act No. 188/1994
Coll. on Protection of Economic Competition and provided a completely new legislative basis for
the competition policy. For the sake of completeness, it is necessary to mention that the new era
of the competition law has begun with the approval of the Act No. 63/1991 Coll. on Protection of
Economic Competition from March 1991, through which the competition protection rules were
implemented into the Slovak law system again as a reaction to the gradual economy
transformation and return to the free market economy.2

The Competition Act applies to all undertakings active in all sectors of the economy. Its purpose
is “to protect competition in the market for products, performance, work and services from any
restriction and to create conditions for its further development with a view to promoting
economic development to the benefit of consumers and regulating the powers and the scope of
activities of the Slovak competition authority – the Antimonopoly Office of the Slovak
Republic”3. The Competition Act is enforced under administrative law. As a part of the

                                                
1 Act No. 136/2001 Coll. on Protection of Economic Competition and on Amendments and Supplements to Act

of the Slovak National Council No. 347/1990 Coll. on Organization of Ministries and Other Central Bodies of
State Administration of the Slovak Republic as last amended by Act No. 204/2004 Coll.; Coll. of Laws No.
57/2001, page 1562.

2 Kalesná, K.: “Právo proti obmedzovaniu hospodárskej V~ DåH�(8��65��ý5��651��$XVWULD´�%UDWLVODYD�������SS�
42 et seq.

3 Article 1 of the Competition Act.
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enforcement, the Antimonopoly Office of the Slovak Republic can impose fines in the event of
any violation of the Competition Act.

On 1 May 2004 substantial amendments to the Slovak Competition Act came into force due to
the Slovak Republic’s accession to the European Union, in line with EU antitrust and competition
policy and rules (and especially in light of the new EU competition regulations). The
amendments aimed to create a legal framework for the fulfilment of tasks resulting from the
Council Regulation (EC) No. 1/2003 on the implementation of the rules on competition laid
down in Articles 81 and 82 of the Treaty establishing the European Community and further
approximation of the Slovak Republic’s competition law to the acquis communautaire in the area
of competition law.4 According to the 2004 Annual Report of the Antimonopoly Office, the
Slovak Competition Act is in full compliance with the EC Competition Law.5 In order to provide
more information on the activities and the output of the Antimonopoly Office of the Slovak
Republic to experts and the general public, the Office continues to update the information
provided via the website http://www.antimon.gov.sk, making available especially the information
regarding ongoing administrative proceedings before the Antimonopoly Office, opinions on
current issues related to the protection of competition, as well as many other reports on the
Antimonopoly Office’s activities.

2. Relevant Competition and Regulatory Authorities in Slovak Republic

a) The Antimonopoly Office of the Slovak Republic

The Antimonopoly Office of the Slovak Republic (Protimonopolný úrad Slovenskej Republiky)6

(“Antimonopoly Office”) was established in the year 1990 by the Act No. 347/1990 Coll. on
Organisation of Ministries and Other Central State Administrative Bodies (Zákon o organizácii
þLQQRVWL�vlády a organizácii ústrednej štátnej správy).7

The exclusive activity of the Antimonopoly Office in the sphere of protection of economic
competition is defined by the Competition Act. The residence of the Antimonopoly Office is in
Bratislava, the capital city of the Slovak Republic.

The task of the Antimonopoly Office is to promote and protect economic competition in the
markets for products, performance, work and services against prevention, restriction or distortion
as well as to create conditions for its further development in order to promote economic progress
for the benefits of consumers.

                                                
4 Annual Report 2003 of the Antimonopoly Office of the Slovak Republic. The report can be downloaded from

the WWW at: http://www.antimon.gov.sk/files/7/2004/Sprava_2003.pdf

5 Annual Report 2003 of the Antimonopoly Office of the Slovak Republic. The report can be downloaded from
the WWW at: http://www.antimon.gov.sk

6 http://www.antimon.gov.sk

7 Act No. 347/1990 Coll. on Organisation of Ministries and Other Central State Administrative Bodies; Coll. of
Laws No. 56/1990, page 1229.
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The statutory body and the head of the Antimonopoly Office is its chairperson who is appointed
and recalled by the President of the Slovak Republic on the basis of a proposal of the
Government of the Slovak Republic. The chairperson’s term in office shall be five years. The
chairperson is authorised to act on behalf of the Office and to supervise and manage its activities.

The second important body of the Antimonopoly Office is the Council. The Council shall decide
on appeals and review decisions outside the appellate proceedings. The Council shall also decide
on the reopening of proceedings and on the prosecutor’s protest in the cases where the head of the
Antimonopoly Office decides pursuant to the Competition Act. The Council consists of the
chairperson of the Antimonopoly Office, the vice-chairperson and five other members. The
Council members shall be appointed and recalled by the Government of the Slovak Republic on
the basis of a proposal from the chairperson. The term in office of the Council members shall be
five years.

The aforesaid system of functioning of the Antimonopoly Office’s bodies guarantees the
independence of the Antimonopoly Office that is necessary especially to ensure the most possible
objectivity of its decision-making.

Proceedings before the Antimonopoly Office shall commence on the Antimonopoly Office's own
initiative (ex officio) or if petitioned by a participant in the proceedings. However, proceedings in
the case of an agreement restricting competition and in the case of the abuse of a dominant
position shall always commence on the Antimonopoly Office's own initiative. The proceedings
are partially governed by the Competition Act, while the Act No. 71/1967 Coll. on
Administrative Proceedings (Správny poriadok)8 is applied in a subsidiary manner.

The Antimonopoly Office enforces the prohibition of agreements restricting competition, rules on
the abuse of a dominant position on the relevant markets and assesses concentrations. The
Antimonopoly Office is empowered to initiate proceedings, to take administrative measures and
to grant individual exemptions. According to Article 8a of the Competition Act, the
Antimonopoly Office is competent to apply Article 81(1) and Article 82 EC.

In the event of a violation of the Competition Act, the Antimonopoly Office may impose fines or
penalty sanctions. If the companies concerned disagree with the Antimonopoly Office’s
administrative decision within the first instance proceedings, in general, they are entitled to file
an appeal. The Council shall decide on such appeal. According to the relevant legal provisions,
the legality of the decisions of the Antimonopoly Office may be reviewed by the Supreme Court
of the Slovak Republic.9 In 2003, the Supreme Court of the Slovak Republic dealt with six
lawsuits and, consequently, issued six decisions. Of the total number of cases, the Supreme Court
dismissed three lawsuits in full, confirming the Antimonopoly Office’s decisions, terminated the

                                                
8 Act No. 71/1967 Coll. on Administrative Proceedings as last amended by the Act No. 527/2003; Coll. of Laws

No. 27/1967, page 0284.

9 Act No. 99/1963 Coll. Civil Procedure Code as last amended by the Act No. 757/2004; Coll. of Laws No.:
56/1963, page 0383 and No. 71/1967 Coll. on Administrative Proceedings as last amended by the Act No.
527/2003; Coll. of Laws No. 27/1967, page 0284.

10.8

10.9

10.10

10.11



6

proceedings in one case, and overruled the Antimonopoly Office‘s decisions and returned the
matter for new proceedings in two cases.10

The Slovak Competition Act does not specifically regulate the private actions for damages for the
breach of the competition law. Consequently, general provisions governing actions for damages
under civil and commercial law will apply. Based on our knowledge, there have been no actions
for damages for breach of the competition law filed or decided by the courts in the Slovak
Republic. In the interest of the precision, it is necessary to mention that on 1 January 2005 a new
Act No. 371/2004 Coll. on Court Seats and Circuits (Zákon o sídlach a obvodoch súdov
Slovenskej republiky)11 has entered into force, selecting a single court for the competition related
cases in both first and second instance. The District Court Bratislava II shall be used as the first
instance court and it should be handling competition cases without differentiation whether based
on the breach of national or EC competition law. The Regional Court in Bratislava will hear
appeals against the decisions of the District Court Bratislava II. Both courts will be territorially
competent for the whole territory of the Slovak Republic.

For the sake of completeness, it is necessary to mention that no relevant case law exists in
relation to damages caused by a violation of the competition law.

b) The Telecommunication Office of the Slovak Republic

The Telecommunication Office of the Slovak Republic (7HOHNRPXQLNDþQê� úrad Slovenskej
republiky)12 (“Telecom Office”) has already been established in July 1964 by the Act No.
110/1964 Coll. on Telecommunications13.

The Telecom Office is the national regulatory and pricing authority in the sector of electronic
communications, which tasks and powers are provided in the Act No. 308/2000 Coll. on
Electronic Communications (Zákon o elektronických komunikáciách).14

The Telecom Office is presided by a chairperson, who is elected and recalled by the National
Council of the Slovak Republic for a six years term. The chairperson, in time of its absence, is
deputised by the vice-chairperson. The vice-chairperson is appointed and recalled by the
Government of the Slovak Republic for a six years term.

In general, the decisions of the Telecom Office may be appealed.15 The chairperson of the
Telecom Office shall decide on the appeal, on the basis of a proposal of the special commission

                                                
10 Annual Report 2003 of the Antimonopoly Office of the Slovak Republic. The report can be downloaded from

the WWW at: http://www.antimon.gov.sk/files/7/2004/Sprava_2003.pdf

11 Act No. 371/2004 Coll. on Court Seats and Circuits; Coll. of Laws No.: 157/2004, page 3622.

12 http://www.teleoff.gov.sk

13 Act No. 110/1964 Coll. on Telecommunications; Coll. of Laws No.: 48/1964, page 0785.

14 Act No. 610/2003 Coll. on Electronic Communications as last amended by the Act No. 716/2004; Coll. of Laws
No.: 249/2003, page 5826.

15 For exceptions see Article 72 paragraph 1 and 2 of the Act No. 610/2003 Coll. on Electronic Communications.
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established by the chairperson. Furthermore, the decisions as well as the proceedings of the
Telecom Office may be revised by Supreme Court of the Slovak Republic. The proceedings are
partially governed by the Act on Electronic Communications, while the Act No. 71/1967 Coll. on
Administrative Proceedings (Správny poriadok)16 is applied in a subsidiary manner.

Inter alia, the Telecom Office (i) is responsible for the regulation of the electronic
communication sector, including the price and competition regulation; (ii) cooperates with the
Ministry of Transport, Posts and Telecommunications of the Slovak Republic in the elaboration
of a proposal of the national table of the frequency spectrum; (iii) protects the interests of the
end-users in respect of the quality and prices of the services; (iv) provides information to end-
users with respect to services, performs users researches, publishes them and uses them in its
activities; (v) is in charge of the development of the market and the competition in the market of
electronic communication services; (vi) decides on the fees for frequencies, and on the right to
use numbers; (vii) fulfils obligations supporting the economic competition, the development of
common market of the EU, the interests of all persons of the EU member states in the territory of
the Slovak Republic, the access to networks, the interoperability of networks and services and
protects freedom of carrier selection applying technical standards.

The Competition Act shall not apply to the cases of restriction of competition that come within
the jurisdiction of another bodies ensuring protection of competition according to a special
legislation.17 According to this provision, in the sector of electronic communications (i.e. also in
the internet sector) the Telecom Office shall be the relevant competition and regulatory authority,
however, only to the extent set forth in the Act on Electronic Communications.

In the aforesaid connection, the Telecom Office shall (i) define the relevant markets in the field
of electronic communications on the basis of the list of relevant markets and procedures of
relevant market analysis recommended by the European Commission in line with principles of
assurance of competitive environment and taking into account specific national circumstances,
especially the geographical ones18; (ii) continuously supplement/change the list of the relevant
markets based on the instructions and recommendations of the EC; (iii) analyse the relevant
markets at least once in two years (the aim of such analysis is to detect whether there is effective
competition on the relevant market)19; (iv) identify, by a decision, the undertaking with
significant market power on the relevant market (“SMP undertaking”) and, at the same time,
impose in such decision at least one legal obligation pursuant to the Act on Electronic
Communication on the SMP undertaking.20

                                                
16 Act No. 71/1967 Coll. on Administrative Proceedings as last amended by the Act No. 527/2003; Coll. of Laws

No. 27/1967, page 0284.

17 Article 2 paragraph 6 of the Competition Act.

18 See Article 15 of the Act No. 610/2003 Coll. on Electronic Communications. At the present, the Decision of the
Telecom Office from 28.01.2004 on the determination of the list of the relevant markets is valid and effective
(effective as of 05.02.2004); http://www.teleoff.gov.sk/Rozhodnutia/trhy.html

19 See Article 16 of the Act No. 610/2003 Coll. on Electronic Communications.

20 See Article 17 of the Act No. 610/2003 Coll. on Electronic Communications.
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It is necessary to mention that if it is suggested contracts on access, interconnection or facility
sharing limit the competition in the relevant market, impair other undertaking or user, or the
content of the contracts is in contradiction with the provisions of the Act on Electronic
Communication or with the decision or the measure of the Telecom Office issued under the Act
on Electronic Communication, the Telecom Office shall be entitled, on the proposal of the
undertaking or its own initiative, to intervene into negotiations on conclusion of such contracts,
assess their preparation, request from the contracting parties a specification of issues to be
included in contracts, and impose a measure in case of detected shortcomings. The Telecom
Office shall also be entitled to stipulate detailed technical and operational conditions of
interconnection and methodology of calculation of prices or of share on revenues for
interconnection.

Furthermore, the Telecom Office is entitled, on its own initiative or upon the proposal of the
undertaking, to suspend the execution of the contract on access, interconnection of networks or
co-location and facility sharing, if technical, operational or financial conditions of the contract
limit the competition in the relevant market, impair other undertaking or user or if the content of
the contract is in contradiction with provisions of the Act on Electronic Communication or with
decision or measure of the Telecom Office issued on the basis of the Act on Electronic
Communication.

In addition, the Telecom Office shall co-operate (in the form of consultations21) with the
Antimonopoly Office in the issues related to determination of the relevant markets, the analysis
of the relevant markets in the field of electronic communications and the determination of
undertaking with a significant market power on the relevant market in the field of electronic
communications. When applying regulatory responsibility of the Telecom Office defined by the
Act on Electronic Communications and the powers of the Antimonopoly Office governed by the
Competition Act, both Offices shall exchange information and supporting materials.

c) Council for Broadcasting and Retransmission

The Council of the Slovak Republic for Radio and Television Broadcasting has been established
already in July 1992.22

On 4 October 2000 the Act No. 308/2000 Coll. on Broadcasting and Retransmission entered into
force23, which has inter alia changed the initial name of the Council to the Council for
Broadcasting and Retransmission (Rada pre vysielanie a retransmisiu)24 (“Council”). The tasks

                                                
21 Article 10 of the Act No. 610/2003 Coll. on Electronic Communications.

22 Act No. 294/1992 Coll. on the Council of the Slovak Republic for Broadcasting and Retransmission; Coll. of
Laws No.: 61/1992, page 1649. Five years later, in July 1997, the aforesaid Act has been replaced by the Act
No. 160/1997 Coll. on the Council of the Slovak Republic for Broadcasting and Retransmission; Coll. of Laws
No.: 74/1997, page 1314.

23 Act No. 308/2000 Coll. on Broadcasting and Retransmission as last amended by Act No. 206/2002 Coll.; Coll.
of Laws No. 128/2000, page 3414.

24 http://www.rada-rtv.sk
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and the powers of the Council are laid down in the Act on Broadcasting and Retransmission. A
more detailed regulation of the functioning of the Council is provided in the Statute of the
Council.

The Council has nine members who are elected and recalled by the National Council of the
Slovak Republic. The term of office of the Council members shall be six years, however, a
Council member may be appointed for a maximum of two terms. The Council shall be renewed
by one-third every two years. The Council elects a chairperson and a vice-chairperson from its
members. The function of the member of the Council is a public function.

The Act on Broadcasting and Retransmission sets forth the decisions of the Council that may be
appealed within 15 days after their delivery. The Supreme Court of the Slovak Republic shall
decide on such appeal.

The function of the Council is to enforce the interests of the public in the exercise of the rights to
information, the freedom of speech and the rights of access to cultural values and education and
to perform state regulation in the areas of broadcasting and retransmission.

The Council shall pursue the maintenance of plurality of information in news programmes of the
broadcasters transmitting on the basis given by law or on the basis of a licence according to the
Act on Broadcasting and Retransmission. The Council shall supervise the compliance with the
legislation governing broadcasting and retransmission and perform state administration in the
area of broadcasting and retransmission.

The most important competencies of the Council include inter alia25: (i) deciding on the licences
for broadcasting; (ii) deciding on the registrations for retransmission; (iii) deciding on the
suspension of retransmission of a programme service; (iv) decision taking on conferring
additional broadcasting frequencies; (v) initiation of licensing proceeding for terrestrial
broadcasting; (vi) providing of consents with satellite broadcasting; (vii) imposing sanctions on a
broadcaster and a operator of retransmission and on those who broadcast or operate
retransmission without authorization; (viii) elaborating plans for using the frequency spectrum for
broadcasting in cooperation with the appropriate bodies of the state administration for
telecommunications, (ix) determining in cooperation with the Telecommunication Office of the
Slovak Republic a broadcast conception in the area of using frequencies for public service
broadcasters and broadcasters by licence.

When deciding on granting licences, the Council shall evaluate and take into account the
transparency of ownership relations of the applicant for the licence26 as well as the fact that the
applicant for the licence shall not win a dominant position in the relevant market.27

                                                
25 For more see Article 5 of the Act No. 308/2000 Coll. on Broadcasting and Retransmission.

26 Article 47 lit. b) of the Act on Broadcasting and Retransmission.

27 Article 47 lit. f) of the Act on Broadcasting and Retransmission.
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The Act on Broadcasting and Retransmission establishes a general obligation of the ministries,
other central bodies of state administration and other state administration bodies to cooperate
with the Council on issues connected with the area of broadcasting and retransmission and
provide their needed cooperation to the extent of their powers and competencies. In addition, the
Council is obliged to cooperate with the Telecommunication Office of the Slovak Republic in the
matters of use of frequencies by the broadcasters.

3. Slovak media and telecommunication authorities and acts

The Ministry of Transport, Posts and Telecommunications of the Slovak Republic as well as the
Ministry of Culture are the competent authorities involved in the Slovak media and
telecommunications sector. Detailed analysis of these authorities as well as the respective legal
provisions are introduced in Section (D).

II. The General Approach to Market Definition under Competition Law in the Slovak
Republic

The Slovak Competition Act is based on and closely linked to EC law, with a prohibition system
resembling the system of Articles 81 and 82 of the EC Treaty. The substantive provisions of the
Competition Act contain the prohibition of agreements restricting competition and concerted
practices (Articles 4-7), the prohibition of the abuse of a dominant position (Article 8) and the
control on concentrations (Articles 9-12).

The general criteria used for the purpose of the market definitions reflect the criteria applied at
EC level. These criteria have to be applied to different dimensions of a relevant market, i.e. (i)
product, (ii) geographic and (iii) temporal dimension. When defining the relevant market, it is
usually examined how, where and when the consumers’ needs are satisfied (product, territorial
and temporal relevant market). Furthermore, in its decisional practice, the Antimonopoly Office
relies on the demand side as well as the supply side substitution.

Pursuant to Article 3 paragraph 2 of the Competition Act the relevant market means the

“geographical and temporal concurrence of the supply of and the demand for goods that are
identical or mutually interchangeable with respect to the satisfaction of certain needs of
consumers”.

The aforesaid legal definition of the relevant market is built on the general definition of the
market as the place where the demand and the supply meet and shall identify all competition
barriers that the entrepreneurs have to meet.28 The given definition is identical with the relevant
market definition included into the Slovak competition law in the preceding Act No. 188/1994
Coll. on the Protection of Economic Competition.

                                                
28 Argumentative report to the Act No. 136/2001 Coll. on Protection of Economic Competition;

http://www.antimon.gov.sk/?c=190
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When defining the relevant markets, like the European Commission, the Antimonopoly Office
considers both the product and the geographic dimension of the relevant market and, in addition,
also the temporal dimension thereof. Furthermore, it is necessary to mention that in each
individual case the Antimonopoly Office applies the aforesaid legal definition of the relevant
market, precisely by a strict consideration of the detailed economic analysis that is based on the
separate examination of the three aspects of the relevant market – product, geographic and
temporal.

The relevant market is a matter of fact and, therefore, it shall be a subject to evidence. Pursuant to
Article 32 paragraph 1 of the Act on Administrative Proceedings, the Antimonopoly Office is
obliged to determine exactly and fully the real status quo and for this purpose to provide the
necessary documents for its decision. That means the expression of the so called “material truth”,
which also means that the Antimonopoly Office is not bound by the participants' proposals when
providing the evidence and is allowed to determine the manner of obtaining it. The basis for such
decision may include anything by which the real status quo can be discovered and what is in
accordance with the legal regulations.

1. Product Marke

The 1997 Notice on Market Definition29 defines the concept of relevant product markets as
comprising

“all those products and/or services which are regarded as interchangeable or substitutable by the
consumer, by reason of the products, characteristics, their prices and their intended use”.

For a comparison, according to the Article 3 paragraph 4 of the Slovak Competition Act, the
relevant product market shall comprise

“identical or mutually interchangeable goods, i.e. products, performance, work and services30,
that can satisfy a certain need of users”.

a) Demand Side Substitution

The relevant product market comprises all goods that are considered to be identical or mutually
interchangeable or mutually substitutable from the user‘s point of view and this upon the
evaluation of product characteristics, the price and the intended usage purpose. To define it the
user‘s point of view is crucial, while the evaluation of the substitutability of the demand is to be
emphasized, i.e. the identification of the scope of goods considered by the user as mutually
interchangeable. Finally, the user decides by which sort of goods the given goods will be replaced

                                                
29 Commission Notice on the Definition of the Relevant Market for the Purposes if Community Competition Law,

[1997]; published in the Official Journal: OJ C 372 on 9/12/1997.

30 Article 1 of the Act No. 136/2001 Coll. on Protection of Economic Competition.
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in case the price has been increased or there is a lack of it, after the identification of the real
alternative sources of the goods supply. The substitutability of the demand appears to be the most
instant effective force affecting the suppliers of the given goods, especially in terms of pricing.31

b) Supply Side Substitution

While defining the relevant product market it is also possible to consider the supply side
substitution, especially if the supply substitution effectiveness is comparable with the demand
substitution impact. It means that the suppliers are able to continually move to the production of
relevant goods (supply) and to realize them on the market within a  short period of time without
bearing any significant additional costs or risks arising from acceptable permanent price changes
from the user‘s side. If the supply substitutability is connected with additional investments,
strategic decisions, or if any relevant interference in the supplier’s assets is required, the supply
substitutability will not be considered to be the basis for defining  the relevant market in goods.32

2. Geographic market

The next step in defining a relevant market for the purpose of applying Slovak competition law is
to analyse the geographic scope of the product market.

The relevant geographic market comprises an area in which the respective entrepreneurs enter
relationships to offer and demand goods and in which the conditions of competition are
sufficiently homogenous. An area which clearly differs from other areas just by the fact that the
conditions of competition are considerably different from the conditions in other areas. The
factors isolating the geographic market from outside competitive pressure can include e.g.,
regulatory barriers in certain sectors, quotas, taxes as well as a limited access to distribution
channels. The range (extent) of the geographic market can be limited when voluminous and low-
value goods are involved and when the transportation costs play an important role and also by the
currently geographically conditioned habits of users.

The 1997 Notice on Market Definition33 defines the concept of relevant product markets as
comprising

“ the area in which the undertakings concerned are involved in the supply and demand of
products or services, in which the conditions of competition are sufficiently homogeneous and
which can be distinguished from neighbouring areas because the conditions of competition are
appreciably different in those areas”.

                                                
31 Argumentative report to the Act No. 136/2001 Coll. on Protection of Economic Competition.

32 Argumentative report to the Act No. 136/2001 Coll. on Protection of Economic Competition.

33 Commission Notice on the Definition of the Relevant Market for the Purposes if Community Competition Law,
[1997]; published in the Official Journal: OJ C 372 on 9/12/1997.
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For a comparison, according to the Article 3 paragraph 6 of the Slovak Competition Act, the
relevant geographical market shall be defined as:

“a territory in which the conditions for competition are homogeneous to such an extent that this
territory can be separated from other territories with different conditions for competition”.

As far as the general application of Slovak competition law is concerned, the upheld geographic
market may cover at most the geographic size of the Slovak Republic. However, when
considering the practice of the Antimonopoly Office, two basic geographic markets can be
distinguished. At one hand, there is the whole national market, and at the other, there are the local
markets (e.g. in the district, town or quarter, and it is even possible to imagine the market of a
particular place – e.g. a market place). In its decision No. 2003/FH/3/1/00734 the Antimonopoly
Office restricted the public film broadcasting market in cinemas to the area of 50 km from
Bratislava.

3. Other Criteria

As regards the temporal criteria of the relevant market, in the majority of the Slovak legal
publications35 there is mentioned also this dimension of the relevant market. The temporal criteria
is generally considered to be very important primarily because it is necessary to evaluate/consider
the status of the competitors on the market in a certain time horizon. This means, that the part of
the market being considered is within a certain, previous time period.

B. Relevant Markets in the Media Sector

In the former Czechoslovak Socialist Republic the Velvet Revolution of November 1989 started
the process whereby totalitarian authority was cast out and control was passed peacefully and
without violence into the hands of the democratic regimes and institutions. The first independent
and democratic parliament was elected in 1990. Almost overnight, Czechoslovakia became
politically independent and there was an essential but difficult issue which had to be addressed,
the definition of its international legal identity against the background of the complex map of its
political and economic interests.

The Slovak Republic clearly demonstrated its affinity to the cultural and political traditions of
developed western democracies, ranging from respect for and the protection of human rights and
ending with adoption of free market economy doctrines. It had never been geo-politically
excluded from Europe, so what was really voiced here was the desire of the Czech people for the
reintegration of their country into the cultural, economic and political community of the
developed democratic countries, represented in Europe by the European Communities.

                                                
34 Decision from 23.01.2003, No. 2003/FH/3/1/007.

35 e.g. äLW DQVNi�/���³Právna úprava ]QHXåLWLD�dominantného postavenia” Bratislava 1997, pp. 2 et seq.
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The legal status of publishers, broadcasters and journalists in Czechoslovakia and subsequently in
Slovakia has significantly changed. The developing new laws clearly reflect the opinion of
political elites on what role the media should play in society in general and consequently in
politics. The year 1989 is considered to be the starting point of establishing a new, democratic
and pluralistic media system. When the Slovak Republic has been established in 1993, conditions
for completing the Slovak media system were created. This processes is to be considered as
controversial and conflicting but – in their main direction – as positive and irreversible.

The Slovak media market is relatively concentrated. Partially because the Slovak Republic is a
small country, i.e. bigger media companies are more effective and productive. On the other side,
the huge shares of the state in media still restrict the competitive environment that is necessary
for the reduction of the negative impacts of the high concentration of the ownerships of media.
This status is significant mainly on the television market, where the dominant TV Markíza did
not have a long time any important competition.

I. Market Definition in the Books and Publishing Sector

1. Introduction

Changes in the Slovak media system were accompanied with misunderstandings and conflicts
with the political power. The media found fault with unequal access to government information,
bad economic conditions, lack of independence of the public media etc. After the elections in
September 1998, conditions for better relations between the political power and the media sector
have been established. Since the second half of 1997, the National Centre for Media
Communication has used a brand new typology of the press. This typology is based on UNESCO
press statistics, as well as on the previous knowledge of the press system in Slovakia. However,
the UNESCO press statistics were not applied automatically, but with consideration for the
contemporary print media structure in Slovakia.

As for the press, the number of published press titles increased three times, the new subsystems
of advertising and erotic press came to being, and the regional and local press expanded
considerably. The content as well as the graphic of newspapers achieved higher standards, the
size of newspapers and magazines increased. The average circulation of newspapers, especially
the dailies decreased, while their cover price went up. Unlike to magazines, newspapers lost
a considerable part of their readers.

There are seven (7) national daily newspapers in Slovak Republic, 6 of them in the Slovak
language ((Hospodárske noviny, Národná obroda, Nový þDV��Pravda, SME, Šport) and one in the
Hungarian language (Új Szó).

These daily newspapers are different in content. It is possible to include Nový þDV�WR�WKH�JURXS�RI
so-called daily tabloids. Daily newspapers SME, Pravda and Národná obroda (ceased to exist on
May 31, 2005) are comparable in content, since they contain mainly the news. Daily newspaper
Új Szó is comparable with these daily newspapers in content; it is published in the Hungarian
language. Hospodárske noviny is focused on information within the economic area; Šport brings
reporting from the sport area.
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Regional newspapers have very strong position in the Slovak Republic. Bratislavský YHþHUQtN�DQG
Korzár in Košice are published daily. Simultaneously, versions of Korzár are published under the
names Prešovský denník, Zemplínsky denník, Spišský denník, Tatranský denník and Gemerský
denník. Remaining regional newspapers are published weekly. Petit Press, a.s., Bratislava
publishes the majority of regional newspapers

Weekly newspapers Nový þDV�SUH�åHQ\��äLYRW��Eurotelevízia (published by Ringier Slovakia, a.s.
being also the publisher of daily newspaper Nový þDV���3OXV���dní, %iMHþQi�åHQD��Šarm (published
by 6SRORþQRV � �� SOXV�� s.r.o.), Markíza (published by Foxi, s.r.o.), 9DViUQDS�� 5R QtFNH�noviny
(published by Petit Press, a.s. being also the publisher of daily newspapers SME and Új Szó and
the majority of regional newspapers) are the most sold magazines in the Slovak Republic

National daily Pressed Sold Publisher

Nový þDV�SUH�åHQ\ 301 978 249 599 Ringier Slovakia, a.s.

Plus 7 dní 234 555 183 346 6SRORþQRV ���3OXV��s.r.o.

%iMHþQi�åHQD 231 550 158 456 6SRORþQRV ���3OXV��s.r.o.

äLYRW 186 183 146 710 Ringier Slovakia, a.s.

Eurotelevízia 150 930 123 717 Ringier Slovakia, a.s.

Šarm 130 373 87 837 6SRORþQRV ���3OXV��s.r.o.

Slovenka 99 982 62 886 äLYHQD

Telemagazín 77 805 62 215 Ringier Slovakia, a.s.

Vasárnap 39 358 33 713 Petit Press, a.s.

TV Oko 29 080 21 272 Petit Press, a.s.

Trend 19 938 15 158 Trend Holding, s.r.o.

5R QtFNH�noviny 12 953 6 673 Petit Press, a.s.

For a long period of time, there were hardly any decisions of the Antimonopoly Office that
thoroughly dealt with the problem of market definition in the press sector. In the last few years,
however, a couple of cases occurred where the definition of markets in the field of press, books
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and publishing was necessary. However, there are several decisions of the Antimonopoly Office
that seem to be of particular relevance to evaluate the criteria upheld to define markets in the
publishing sector.

The Antimonopoly Office defines relevant markets in this sector as follows:

2. Readers, Markets/Press

a) Distinction between Press and Other Media

In compliance with the Office’s decision No. 2004/FH/3/1/02136 – Ringier AG and decision No.
2000/FH/3/1/9337 VERSUS s.r.o. it has to be emphasised that the publishing of the press in
comparison with other information media, such as radio and television, should be considered as a
special market. The Antimonopoly Office stressed that the press differs from the above-
mentioned media in relation to a number of characteristics. Those are inter alia – the quantity and
depth of information, topicality, actuality, frequency of publication as well as easy access.
Pursuant to the decision No. 2001/FH/3/1/15038 – Petit Press, a.s. regional weekly newspaper are
print media. The information given to the final consumer via print media are not fully
substitutable by the information given through other media, e.g. through radio or television
broadcasting, and this from the point of view of several factors. The extent of topicality of the
delivery of the information and opinions in print media is larger than the information given to the
final consumer by broadcasting.

b) Distinction between Regional Newspapers and National Newspapers

In the case No. 2004/FH/3/1/02139 – Ringier AG the Antimonopoly Office distinguished between
several separate markets in the publishing sector. The case dealt with the Swiss publisher Ringier
$*��ZKR�LQWHQGHG�WR�WDNH�RYHU�WKH�6ORYDN�FRPSDQ\�9\GDYDWH VWYR�novín a þDVRSLVRY�spol. s r.o.
The Antimonopoly Office had to define several different markets in the publishing sector. The
Office also considered that regional daily newspapers provide specific range of information and
are concerned with different topics of problems as a national daily and from this point of view
they are not considered to be substitutable and, therefore, both have to be regarded as separate
markets. When considering the publishing of periodical press, the Antimonopoly Office had to
take into consideration the fact that some daily newspapers follow the events in the whole area of
the Slovak Republic, but others concentrate on events and news in particular regions/locations of
Slovakia and the content of their information is interesting especially for the readers in the
respective region/location. Since the regional daily newspapers only offer a specific scope of
information and have a different focus than the national ones, they are not considered to be
substitutes of the national daily newspapers and, therefore, when considering the respective
concentration, they were not considered by the Antimonopoly Office in detail.

                                                
36 Decision from 10.02.2004, No. 2004/FH/3/1/021.

37 Decision from 25.04.2000, No. 2000/FH/3/1/93.

38 Decision from 07.05.2001, No. 2001/FH/3/1/150.

39 Decision from 10.02.2004, No. 2004/FH/3/1/021.
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In the case No. 2001/FH/3/1/15040 – Petit Press, a.s., the Antimonopoly Office concluded that
readers of regional newspapers are interested for the life in the local area whose specification is
narrower than the whole region; apart from this they usually buy some kind of daily newspapers,
either regional or national. Any regional or national daily is then for this group of people
additional and not substitutable to a regional weekly.

Furthermore, in the case No. 2000/FH/3/1/9341 VERSUS s.r.o. the Antimonopoly Office
acknowledged, that in our country the national daily newspapers are very popular and have a
higher number of readers than the regional daily newspapers and they are by no means
substitutable by other groups of goods when we consider their form (printed information) as well
as the actuality of the supply of information to the readers. All these daily periodicals provide the
readers with reports from Slovakia, from abroad, economics, sport and culture related news as
well as political topics and advertisements. A daily is a product with a very short topicality. The
time between its publishing and distribution is approximately from 22.00 to 04.00 when the
distribution to the most distant parts of Slovakia should start, so that the readers can buy it at the
newsagent in the morning or find it in their mailboxes.

aa. Product Market

As regards the newspapers and magazines, in the case No. 2004/FH/3/1/02142 – Ringier AG the
Antimonopoly Office identified the following markets: (i) the market for daily newspapers
(opinion forming and tabloid press), (ii) the market for weekly magazines and (iii) the market for
monthly magazines. These markets are also known as the reader markets. From the analysis of
all three relevant markets, we can conclude that those providing periodical press are characterized
by a high amount of market participants. In comparison with the neighbouring countries, this
market is specific for a high amount of titles distributed from Bratislava, the capital of Slovakia.
The products in the respective relevant markets are comparable in terms of quality, whereas one
can observe that the competitors are highly flexible and able to fill a possible gap in the market
very quickly.

Each of these products ought to be considered, according to the Antimonopoly Office, as forming
a separate market. The Office noted that the above mentioned products should be deemed not to
be perfectly substitutable for they differ with regard to their characteristics, i.e. content and
publishing frequency and sort of information by the type of printing or paper quality, format,
length or character of the respective articles. Moreover, the prices of these products were
significantly dissimilar. Another feature that differentiates the above mentioned products is,
according to the Antimonopoly Office, the fact that they address different groups of readers.
Thus, the Antimonopoly Office voiced its opinion that these three types of press media products
should be considered to belong to three separate markets, namely

(i) the market for daily newspapers,

                                                
40 Decision from 07.05.2001, No. 2001/FH/3/1/150.

41 Decision from 25.04.2000, No. 2000/FH/3/1/93.

42 Decision from 10.02.2004, No. 2004/FH/3/1/021.
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(ii) the market for weekly magazines and

(iii) the market for monthly magazines.

Here, the Antimonopoly Office was of the opinion that magazines that are being sold on a weekly
basis generally constitute a distinct product, i.e. the weekly magazines. Weekly magazines
distinguish themselves from those appearing on a monthly basis primarily with regard to their
content. The internet can be a substitute for some titles according to the Antimonopoly Office.
Despite the fact that the possibilities of its usage in the society are gradually increasing, it
remains inaccessible for the majority of end-users who buy newspapers or magazines, that is
connected  with high price of personal computers and the Internet connection.

bb. Geographic Market

The Antimonopoly Office has defined the geographic scope of the aforesaid markets as the
territory of the Slovak Republic, whereas it based its conclusions on the fact that as far as the
Slovak periodical press published by the participants in civil law procedure of the respective
concentration is considered (if we consider daily newspapers, weeklies or monthly published
newspapers), these are being published in Slovak language and are distributed in the whole
territory of the Slovak Republic.

With regard to newspapers, the Antimonopoly Office further distinguishes between the readers
market and the advertising market.

3. Advertising Market

a) Product Market

The Antimonopoly Office suggested in its decision No. 2001/FH/3/1/15043 – Petit Press, a.s. that
for the group of consumers the regional dailies are substitutable through advertising media that
are delivered to the readers for free as well as through regional weeklies, as some advertisers are
identical. Therefore, it is possible to conclude that regional weeklies are partly substitutable
through regional dailies and advertising media but only from the point of view of those who
advertise in the advertising media.

                                                
43 Decision from 07.05.2001, No. 2001/FH/3/1/150.
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It is not possible to give more details in the defining of the distinction between regional
newspapers and house-to-house newspapers on the one hand and other advertising media on the
other because of the lack of relevant decisions of the Antimonopoly Office.

b) Geographic Market

In the aforesaid case the Antimonopoly Office defined the relevant market as the local market. It
assumed that written media often have an advertising area that corresponds with the area in which
the media are available themselves.

4. Press Marke

In addition, in one of its media orientated decisions, the Antimonopoly Office had to examine the
possible consequences of the concentration of press services, that is to say the supply of
information and copy to the media. At the time of the decision, the Office addressed 9 daily
publishers, 14 weekly and monthly publishers and one international (Czech) press importer.

The examination proved that there is a strong competition among periodical press publishers, that
the penetration of other publishers into this media environment is not restricted by any significant
obstacles. The number of daily newspapers and its goods has been decreasing for the last couple
of years while the number of new weeklies and monthly magazines has been rising. Even on the
vertical level there are no obstacles as it was proved in the decisions of the Antimonopoly Office
on the concentration in polygraphy in the last few years, the printing capacities are sufficient,
almost unexploited. The only accession obstacle is the decreasing consumer interest, which has
the effect of pressure to the effectiveness and the quality of the publishing work.

5. Magazines

By studying the affiliate relevant decisions of the Antimonopoly Office when defining and
analysing the magazine market we can conclude that the Antimonopoly Office takes into
consideration the point of view of their periodicity and focusing from the point of view of the
target reader group, their interests and language.

6. Books

In the merger decision No. 2000/FH/3/1/24344 EUROMEDIA GROUP, k.s. (German Bertelsmann
Group) who intended to take over the Slovak publisher’s company IKAR a.s. the Antimonopoly
Office focused on book markets.

                                                
44 Decision from 21.08.2000, No. 2000/FH/3/1/243.
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a) Supply side

Upon the material relevant market analysis of this decision it is obvious that a high number of
subjects are present in the relevant market of particular books and they can be divided into three
groups:

(i) publisher group with a turnover of SKK 35 000 thousand/year to SKK 100 000 thousand /
year includes six publishers,

(ii) publisher group with a turnover of SKK 900 thousand /year to SKK 35 000 thousand / year
includes 22 subjects.

(iii) the last group (not specified upon the turnover achieved per year) includes publishers who
publish books only rarely and with small goods.

Based on the about mentioned information it is clear that the particular book market, including
the import from the Czech Republic, is marked by a high number of market participants. The
mentioned residual market participants share with a low turnover or with a low periodicity will
increase the aggregate turnover that is being reached on the particular book publisher market.

b) Demand side

A large number of publishers in the Slovak market is connected with a high number of
distributors who are competitors even in the individual regions. The books are delivered from
publishers to outlets through distributors by direct delivery (the book-seller chooses the books
directly from the distributors or upon the catalogue or edition plan).

In this decision the Antimonopoly Office has come to the conclusion to determinate/restrict the
relevant market, i.e. the book publishing market, in the range: fiction, poetry, biography,
encyclopaedia, atlases, dictionaries, manuals, travel guides, popular-science. The Office
acknowledged that one specific feature of the Slovak book market is a rather high presence of
books imported to the Slovak market from the Czech Republic. A significant number of Slovak
readers considers books written in their mother tongue as fully interchangeable with books
written in Czech language. Even some specific title categories are available on the Slovak market
exclusively in Czech language and eventually other world language. For the reason of a
significant interchangeability of books in Czech language for the books in Slovak language the
Antimonopoly Office has integrated/included the import of a specific group of book titles from
the Czech Republic into the relevant market. The fact was emphasised that – from the demand
side point of view of the consumer – these books are not interchangeable.

II. Market Definition in the Music and Copyright Sector

As regards the music and copyright area, pertinent decisions of the Antimonopoly Office
regarding market definitions in the music and/or copyright sector do not exist in the Slovak
competition law. This lack of decisions is possibly due to the fact that the Slovak market is
dominated by the same few record companies which as well dominate to the music industry
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worldwide45. Section (D) will elaborate more on the relevant legal provisions that might also have
an impact on the market definitions regarding the music and copyright sector.

III. Market Definition in the Film Sector

In the film sector hardly any specific cartel decisions can be found, nor is there any thoroughly
elaborated sector-specific market definition in the remaining rulings. In other words, the
Antimonopoly Office did not have to cope with competitive behaviour in the film sector.

In its decision No. 2003/FH/3/1/00746 the Antimonopoly Office decided on the concentration
resulting in the Dutch company UCI CE acquiring total control over the Slovak company Ster
Century SR. Before the concentration, both companies operated in Slovakia as sole operators of
multiplex cinemas – UCI CE operated a movie theatre with 12 screens and capacity of 2,300
seats in the AUPARK shopping and entertainment centre in Bratislava, while Ster Century
Slovak Republic operated a movie theatre with eight screens and a capacity of 1,600 seats in the
Polus City Center shopping and entertainment centre in Bratislava. This concentration led to
changes in the competition conditions on the relevant market of public screening of movies in
movie theatres, which had already been considerably concentrated before the said concentration,
as UCI CE and Ster Century Slovak Republic controlled approximately two-thirds of the relevant
market, with the remaining part being formed by several smaller entrepreneurs with low market
shares for a long time. If the aforementioned concentration was carried out, this would eliminate
the most important competitor of the company UCI CE. After the concentration, UCI CE would
not be subject to any significant competition and could act independently in the market of public
screening of movies in movie theatre and, for example, increase ticket prices. Given the
established market structure, film distributors would be forced to accept the conditions set by
UCI CE, because they would not have an adequate substitute for screening their films in cinemas.
The implementation of this concentration would result in the establishment of a dominant
position of UCI CE, which might create significant obstacles to effective competition on the
relevant market of public screening of films in cinemas. As the Antimonopoly Office did not find
within the proceedings any conditions that would be effective and easily controllable and
eliminate the competition problem arising from the concentration, the Antimonopoly Office
prohibited the concentration between UCI CE and Ster Century Slovak Republic.

IV. Market Definition in the Broadcasting (Television and Radio) Sector

1. Product market

Slovak Republic has a dual system of public and commercial broadcasting with numerous local
public radio and television stations. The broadcasting sector comprises a multitude of trading
relations.

                                                
45 Warner Music, Sony Music BMG, EMI Music, Universal Music.

46 Decision from 23.01.2003, No. 2003/FH/3/1/007.
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As to the market definition criteria, in the broadcasting sector

- the prices,

- the quality and composition of services

- the technical differences and

- (partially) legislative conditions

are of particular importance.

Since October 2000, radio and television broadcasting is regulated by the Act No. 308/2000 Coll.
on Broadcasting and Retransmission47. The Act does not make a distinction between radio and
television broadcasting. It provides for the legal basis for the creation of radio and television
programmes as well as for their distribution. Furthermore, the Radio-Act regulates the granting of
licences, whereas this activity is in the sole competence of the Council for Broadcasting and
Retransmission. When deciding on granting licences, the Council for Broadcasting and
Retransmission shall evaluate and take into account also the fact that the applicant for the licence
shall not win a dominant position in the relevant market48. However, the Act does not introduce a
definition of the relevant market in the broadcasting sector nor the criteria for the evaluation of
the dominant position.49

As regards the relevant product market in the field of radio and television broadcasting, the
following decisions of the Antimonopoly Office are of particular importance:

a) Relevant market of the transmission and broadcasting of radio signal (supply market) and
the relevant market of the operation of radio broadcasting (aggrieved relevant market)

In its decision No. 2003/DZ/2/1/30950 concerning the abusing of the dominant position on the
relevant market by the entrepreneur Slovenske Telekomunikacie, a.s., the Antimonopoly Office
has identified the relevant market of the transmission and broadcasting of the radio signal (the
supply market). As set out in the reasoning of the aforesaid decision, this market results from the
extent and the nature of the service that is provided by Slovenske Telekomunikacie, a.s. to the
particular radios, whereas this service is not interchangeable with any other service provided on
the basis of another technology. The mutual substitutability has been proved from the
technological, price, qualitative and legislative point of view as well as from the point of view of

                                                
47 Act No. 308/2000 Coll. on Broadcasting and Retransmission – Coll. of Laws No. 128/2000, page 3414.

48 Article 47 lit. f) of the Act on Broadcasting and Retransmission.

49 Based on an oral information of the Council for Broadcasting and Retransmission, the Council was already
asked by the Antimonopoly Office to prepare a definition of the relevant market in the broadcasting sector and
provide the Antimonopoly Office with it.

50 Decision from 23.12.2003, No. 2003/DZ/2/1/309 as amended by the Decision from 09.07.2004, No.
2004/DZ/R/2/153.
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the licence norms. The Antimonopoly Office found out that in the case the radio would secure the
transmission of the radio signal from the studio to the transmitters via another technology than
the radio relay route, there are several possibilities of the substitution for the radio relay route,
namely (i) the route from the optic cable (the Office considered this technology as very expensive
and at the same time legislatively demanding within the building proceedings, and, therefore, not
as an interchangeable substitution of the radio relay route from the demand-side, i.e. the radio);
(ii) the metallic circuits via coaxial cables (the Office considered this technology as being
ineffective and out of use at the present and at the same time price, timely and legislatively
demanding and, therefore, not interchangeable with the radio relay route for the radio); (iii) signal
transmission via telecommunication satellite – by using the V Sat system, or in the form of the
satellite distribution for the transmission of the modulation to the radio transmitters (the Office
has decided that although both of the abovementioned ways are very progressive and fast
solutions, they are not interchangeable with the radio relay route of the radio due to their high
investment costs). The radio signal broadcasting via transmitters is given by a licence, a part of
which is the frequency list, and is not interchangeable with any other technology. The licence
specifies the transmitter and not its producer and there is no technical substitution for the
transmitter. By the aforesaid reasons, the Antimonopoly Office has decided that the given
distribution system, that has to be reviewed as one entity, is not mutually interchangeable with
any other distribution technology.

Furthermore, in the same decision the Antimonopoly Office has identified the aggrieved relevant
market on which the radio might be handicapped in the economic competition against the other
competitive radios as the relevant market of the operation of radio broadcasting. The reasoning
of the aggrieved relevant market has been supplemented by the Council of the Antimonopoly
Office (as the appeal body) as follows: this definition of the relevant market results from the
subject matter of the business activity of the radio and from the extent of the services that are
provided by the radio. On this relevant market the competition of particular radios (providers of
radio broadcasting) takes place and it is this market on which the particular radio broadcasting
providers can be disadvantaged depending on the different conditions of the provision of the
retransmission and broadcasting of the radio signal.

b) Relevant market of the retransmission of television programmes via the MMDS system

In its decision No. 2004/DZ/2/1/20051 regarding the abusing of the dominant position on the
relevant market by the entrepreneur SATRO, s.r.o., the Antimonopoly Office has reviewed, when
defining the relevant product market, which technologies of the retransmission of television
programmes might be considered as mutually interchangeable, i.e. being able to satisfy the needs
of their users, in particular from the point of view of the physical and technical parameters, prices
and the purpose of the use. Furthermore, the Antimonopoly Office has also considered the
qualitative extent of the relevant product market pursuant to the valid pricelists of SATRO, s.r.o.
and this in particular in the basic and standard (extended) extent and from the urban point of view
in conformity with the pricelists on the users in the individual and collective housing build-up
area. On the basis of the performed analysis, the Office has considered the situation on several

                                                
51 Decision from 23.11.2004, No. 2004/DZ/2/1/200.
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local markets (in the cities: Nitra, Bratislava, 3RYDåVNi�Bystrica, Galanta, 7UHQþtQ��Nové Mesto
nad Váhom and 3LHã DQ\��

In Bratislava, except of SATRO, s.r.o. that provides its services via MMDS system as well as via
cable networks, also the company UPC Slovensko s.r.o. provides the retransmission of television
programmes via cable networks. However, the Antimonopoly Office has considered that these
services are not interchangeable with the MMDS system of the company SATRO, s.r.o. due to
the price reason (the price for the cable retransmission is much higher than for the retransmission
via MMDS system). Furthermore, UPC Slovensko s.r.o. also provides the retransmission of
television programmes via MMDS system, but the Office has considered that neither these
services are interchangeable with the MMDS system of the company SATRO, s.r.o. due to the
price reason (the price of UPC Slovensko s.r.o. for the retransmission via MMDS system is much
higher than the price of SATRO, s.r.o. for the same service). In addition, in Bratislava, there is
the possibility of the television signal reception via encoded satellite broadcasting UPC Direct of
the company UPC Slovensko s.r.o. According to the opinion of the Office, this service is not
interchangeable with the retransmission via MMDS system provided by SATRO, s.r.o., and this
from the qualitative (it does not include the terrestrial stations, such as STV 1, STV 2 and
Markíza) as well as price point of view (the price is multiply higher than for the reception via
MMDS system). In addition, in Bratislava also the reception of the television signal via a set of
satellite receiver in combination with the terrestrial aerial is possible. Such reception may be
considered as interchangeable with the MMDS system of SATRO, s.r.o. from the point of view
of the quality (reception of the stations STV 1, STV 2 and Markíza possible) and of the price. On
the basis of the analysis of the existing status and after the verification of all relevant
circumstances from the point of view of the conditions of the provided services and their
qualitative parameters, the Antimonopoly Office has delimitated the relevant product market in
Bratislava as the relevant market of the retransmission of television programmes via MMDS
system and via the satellite receiver set with a terrestrial aerial. On the basis of similar
procedures, the Office has also identified the relevant product markets in Nitra (relevant market
of the retransmission of television programmes via MMDS system and via the satellite receiver
set with a terrestrial aerial), 3RYDåVNi� Bystrica (relevant market of the retransmission of
television programmes via MMDS system and via cable networks of the company KATES s.r.o.),
Galanta (relevant market of the retransmission of television programmes via MMDS system),
7UHQþtQ��relevant market of the retransmission of television programmes via MMDS system and
via cable networks of the company DUOSAT  s.r.o.), Nové Mesto nad Váhom (relevant market of
the retransmission of television programmes via MMDS system and via cable networks of the
company TFM spol.  s r.o.) and 3LHã DQ\� �relevant market of the retransmission of television
programmes via MMDS system).

c) Relevant market of the provision of the service of retransmission of television programmes
via cable networks

In the decision No. 2003/DZ/2/1/23152 regarding the abusing of the dominant position by the
entrepreneur UPC Slovensko, s.r.o. (at the present the biggest cable networks television operator

                                                
52 Decision from 09.10.2003, No. 2003/DZ/2/1/231, as amended by the Decision from 23.04.2004, No.

2004/DZ/R/2/090.
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in the Slovak Republic), the Antimonopoly Office has identified the respective relevant product
market as the relevant market of the provision of the service of retransmission of television
programmes via cable networks. The Office found out that in the analysed period, the service of
the retransmission of television programmes via cable (distribution) networks has not been
interchangeable with any other service on the basis of other technologies (there have been no
providers of services via MMDS system or via satellite receiver set with aerial in the analysed
period). As regards the consideration of the substitutability of the products, the Antimonopoly
Office has set that from the point of view of the user (i.e. demand-side substitution), the
determinative elements of the substitutability of particular services are the criteria of the price
and the quality of services. Both aforesaid criteria are mutually interconnected and, therefore, the
possible substitutes for the service of the retransmission of television programmes via cable
(distribution) networks have to be analysed with respect to both criteria. Is was proved that for
the user both the price and the quality of the service are decisive, whereas the quality shall mean
the quality of the received programme (the quality of the sound, the picture etc.) as well as the
quality of the programme composition, i.e. the extent of the received programmes. Furthermore,
in the opinion of the Antimonopoly Office, the infrastructure on the basis of which the respective
service is provided is not important from the point of view of the user, in the case when different
infrastructures will be able secure equal or comparable quality and price of the service.

In the another decision, No. 2003/DZ/2/1/12253, concerning the abusing of the dominant position
by the company Stavebné bytové GUXåVWYR, the Antimonopoly Office has identified, on the basis
of an analysis and evaluation of the possibilities of the retransmission of television signal and its
substitution for the end user from the point of view of the programme menu, price and quality,
WKH� UHOHYDQW� SURGXFW� PDUNHW� �LQ� WKH� FLW\� âD D�� DV� WKH� relevant market of the provision of the
service of retransmission of television programmes via cable networks. Other technological
possibilities of the retransmission of television programmes, such as common television aerials,
satellite reception, reception of the MMDS signal, the Office considered as being not
interchangeable with the reception of television programmes via cable networks, since these
effect on other relevant markets. Furthermore, from the analysis of the Office results, that
common television aerials are one of the possibilities of the reception of television programmes
mainly in town agglomerations with higher residential density. The number of the received
programmes is individual, given by the local circumstances of the reception of television signals,
the configuration of the surface as well as external perturbing influences that may depreciate the
reception (e.g. fog, snow). From the point of view of the possible number of 4 – 10 programmes
(not their quality), the common television aerials could be regarded as an interchangeable system
only in the extent of the basic programme package (individually according to local
circumstances). In contrast to the aforesaid, it is possible to receive via cable networks both the
basic and the extended programme package as well as the special programme offers in the extent
of up to 40 programmes. By the aforementioned qualitative and quantitative reasons, it was not
possible to consider these two ways of retransmission of television programmes as mutually
interchangeable from the point of view of the user. As another prospective substitute, the Office
considered also the retransmission of television programmes via MMDS system. According to
the qualitative (the number of the received television channels is smaller in comparison with the

                                                
53 Decision from 20.06.2003, No. 2003/DZ/2/1/122, s amended by the Decision from 23.01.2004, No.

2004/DZ/R/2/012.
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cable distribution networks), quantitative (the exploiting of this technology requires the building-
up of a new infrastructure) and partially price aspects, the retransmission via MMDS system may
not be considered as interchangeable with the retransmission via cable distribution networks from
the point of view of the user. Therefore, the Antimonopoly Office came to the conclusion that the
change of the providers of the services of television programmes retransmission is theoretically
possible for the customers, however, only under the fulfilment of the challenging technical,
temporal and financial conditions. By this reason, this possibility seems to be practically unviable
and the change of the services is not possible in such extent, so that the retransmission services
provided by particular cable operators might be considered as mutually interchangeable from the
point of view of the user (demand-side substitution).

d) Relevant market of the distribution of television and radio signal via television distribution
cables

In one of its older decision No. 99/FH/4/1/26754 concerning the concentration of Unite Pan-
Europe Communications N.V. (“UPC”) and Kabel Plus, a.s., the Antimonopoly Office has set
that according to the fact that the UPC subsidiaries conduct business on the same relevant product
market of the distribution of television and radio signal via television distribution cables as the
company Kabel Plus, a.s. does, it decided to identify this product market. The Office has
considered that the television distribution cable is a system of multifunctional nature that gives a
wide range of possibilities for the business activities of its owner as well as for its use for the
needs of the police, cities, banking, insurance industry etc. That means that due to the fact that the
television distribution cables merge the reception of terrestrial television and radio and the
reception of satellite programmes and information channels they are not interchangeable with
other systems of the signal and information transmission (aerials, satellite aerials, system of
transmission via MMDS signal etc.). Furthermore, the Antimonopoly Office has defined the
relevant product market – the delivery/distribution of the television and radio signal via television
distribution cables to be a natural monopoly. For the purposes of the economic competition the
television distribution cables are considered as unique equipment due to their technical
maintenance, costingness and inefficiency of investment by more than one entrepreneur at the
same local relevant market. The owner of the unique equipment as the provider of the services on
the delimitated relevant market has a dominant position.

2. Geographic market

As regards the geographic delimitation of the relevant market in the broadcasting sector, it
depends on the concrete case, whether this market is formed by the whole territory of the Slovak
Republic or only by a part of it. When defining the geographic market, it is even more difficult to
frame the general criteria than it is by the delineation of the relevant product market. Due to the
fact that the Act on Broadcasting and Retransmission distinguishes between four basic types of
broadcasting depending on the territory covered by it55, there are tendencies to see each of this

                                                
54 Decision from 04.10.1999, No. 99/FH/4/1/267.

55 See part III. 3. of this chapter.
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levels as a separate market, whereas each of the smaller markets could be included into the bigger
one.

In the decision No. 2004/ZK/2/1/023 regarding the abusing of the dominant position on the
relevant market by the entrepreneur UPC Slovensko, s.r.o., the Antimonopoly Office has
delimitated the relevant geographic market of the retransmission of complete and unchanged
authentic television programmes as the “local territories in the cities Banská Bystrica, Zvolen
and 6OLDþ”. When identifying this market, the Office has set that it considered the characteristics
of the activities of UPC Slovensko, s.r.o. on the relevant market without providing any further
explanation.56

In its decision No. 2004/DZ/2/1/200 regarding the abusing of the dominant position on the
relevant market by the entrepreneur SATRO, s.r.o., the Antimonopoly Office has identified the
geographic relevant market by the delimited territory in the cities Nitra, Bratislava, 3RYDåVNi
Bystrica, Galanta, 7UHQþtQ�� Nové Mesto nad Váhom and 3LHã DQ\�� LQ� ZKLFK� WKH� FRPSDQ\
SATRO, s.r.o. provides the service of retransmission of television programmes via MMDS
system and has issued separate pricelists for the particular cities as the “local relevant markets in
the cities Nitra, Bratislava, 3RYDåVNi�Bystrica, Galanta, 7UHQþtQ��Nové Mesto nad Váhom and
3LHã DQ\”. 57

Furthermore, in its decision No. 2003/DZ/2/1/231 regarding the abusing of the dominant position
by the entrepreneur UPC Slovensko, s.r.o., the Antimonopoly Office has identified the relevant
geographic market of the provision of the service of retransmission of television programmes via
cable networks as the “territory where the cable networks of the respective cable operator are
located”. The Antimonopoly Office has said that with respect to the nature of the provided
service via cable (distribution) networks, in its opinion it is neither necessary nor effective to
make a detailed specification where these networks are exactly located and divide the relevant
geographic market into the territories of particular districts. In this connection the Office found
out that in each city, in which the company UPC Slovensko, s.r.o. is operating, it has one cable
(distribution) system that consists of the main station from which the signal is spread into the city
via cable networks. In each city, the program structure of the package is the same for each user,
in the whole cable (distribution) system the same signal is spread and also the technical
maintenance (the service) and the price are unified within the whole city. Therefore, there do not
exist any differences in the provision of the respective service by UPC Slovensko, s.r.o. in
dependence of the particular districts.58 In the decision No. 2003/DZ/2/1/122 concerning the
abusing of the dominant position by the company Stavebné bytové GUXåVWYR, the Antimonopoly
Office has identified the relevant geographic market of the provision of the service of

                                                
56 Decision from 12.02.2004, No. 2004/ZK/2/1/023.

57 Decision from 23.11.2004, No. 2004/DZ/2/1/200.

58 Decision from 09.10.2003, No. 2003/DZ/2/1/231, as amended by the Decision from 23.04.2004, No.
2004/DZ/R/2/090.
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retransmission of television programmes via cable networks in the same way, i.e. the “territory
where the cable networks of the respective cable operator are located”. 59

In its decision No. 2000/FH/4/1/208 concerning the concentration of Deutsche Telekom AG and
Slovenské telekomunikácie, a.s., the Antimonopoly Office has indetified the relevant geographic
market of the transmission, broadcasting and reception of radio, television and other
communication signals for broadcasters by law and licensed broadcasters, the provision of
telecommunication and radio communication services and their technical security (also called as
the “broadcasting services”) as follows: from the point of view of the identity and mutual
substitutability when satisfying the broadcasting needs of particular consumers, the Office
distinguishes the market of the provision of broadcasting services among the services with (i) a
full-area coverage of the broadcasting in the Slovak Republic; with (ii) the coverage of the
broadcasting of a certain region, where the needs of a certain larger region regarding the news,
advertising, entertainment; with (iii) the coverage of the broadcasting of a certain locality with
local news, advertising and similar. From the point of view of the technical equipment for the
provision of the abovementioned services (substitutability of the product from the supply side),
on the first product market the broadcasting services are provided via a whole network of
transmitters, so that the whole territory of the Slovak Republic is covered. On the second market,
a smaller – regional network is necessary, respectively more individual transmitters, so that the
territory is covered for which the programme is dedicated. On the third market, for the provision
of broadcasting services one transmitter with bigger or smaller capacity is sufficient – according
to the requirement of the size of the territory delimitated by the granted licence.60

3. Other Criteria

In United Pan-European Communications/Kabel Plus the Antimonopoly Office has defined the
relevant temporal market of the delivery/distribution of television and radio signal via
distribution cables as given by the validity of the licence granted to the broadcaster by the
Council.61

In its decision No. 2003/DZ/2/1/309 regarding the abusing of the dominant position by the
entrepreneur Slovenske Telekomunikacie, a.s., the Antimonopoly Office has defined the relevant
temporal market of the transmission and broadcasting of the radio signal as uninterrupted since
the concurrence of the supply and the demand exists continuously.62

                                                
59 Decision from 20.06.2003, No. 2003/DZ/2/1/122, s amended by the Decision from 23.01.2004, No.

2004/DZ/R/2/012.

60 Decision from 26.07.2000, No. 2000/FH/4/1/208.

61 Decision from 04.10.1999, No. 99/FH/4/1/267.

62 Decision from 23.12.2003, No. 2003/DZ/2/1/309 as amended by the Decision from 09.07.2004, No.
2004/DZ/R/2/153.
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4. The relevant market of the transmission of television and radio broadcasting to end users
(wholesale market) as defined by the Telecom Office

In its decision on the list of relevant markets from 28.01.200463, the Telecom Office has provide
for a definition of the relevant market of the transmission of television and radio broadcasting to
end users (wholesale market). Please note that the aforementioned decision, has been made in
accordance with the Recommendation C(2003)49764.

According to this decision, “transmission of television and radio broadcasting to end users
(wholesale market)” means “the service of transmission of analogue or digital television and
radio broadcasting via electronic communication networks to end users”.

From the geographical point of view, the whole territory of the Slovak Republic is considered to
be the relevant market.

For the sake of completeness it is necessary to mention that at least once in two years, the
Telecom Office shall perform an analysis of the relevant market to detect whether there is
effective competition on the market or not. According to an information from the respective
officers, the relevant market of the transmission of television and radio broadcasting to end users
(wholesale market) has not been defined, yet. However, in the case the Telecom Office will find
out that there is not an effective competition on this relevant market, it shall decide on the
undertaking with significant market power and impose a duty on such undertaking as set out in
the Act on Electronic Communications. The aim of such duty shall be the support of the effective
competition as well as the development of the domestic market.

V. Market Definition in the Internet Sector

1. The wholesome market for internet access

The decision of the Antimonopoly Office considered the internet access (retail) to be a separate
relevant product market. The Antimonopoly Office said that according to the internet access this
market shall divide into (i) dedicated internet access (continuous access) via computer and (ii)
internet access via telephone line. However, it did not divide this market into further sub-markets
distinguishing between the usual dial-up access/ISDN-dial-up on the one and fast access via
cable or ADSL on the other hand.65 The geographic dimension of this internet access (retail)
market was regarded to be the territory of Slovakia taking into account that according to the

                                                
63 Decision of the Telecommunication Office from 28.01.2004 on the list of relevant markets (effective as of

05.02.2004), available also on WWW at: http://www.teleoff.gov.sk/Rozhodnutia/trhy.html

64 Commission Recommendation on Relevant Product and Service Markets within the electronic communications
sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament
and of the Council on a common regulatory framework for electronic communication networks and services;
published in the Official Journal: OJ L114 on 8/5/2003.

65 Decision from 12.03.2002, No. 2002/ZK/3/1/039.
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global character of the built up telecommunication networks the respective service may be used
on the whole territory of the Slovak Republic. According to the fact that such service is provided
continuously, the relevant temporal market is unlimited.

2. The markets for top level domain names

In the decision No. 2004/DZ/2/1/155 from 15 July 2004 the Antimonopoly Office regarded the
administration of the top level domain .sk66 and the registration of domains of second level under
the domain .sk to constitute a separate relevant product market.67 It was held that the country code
domains represent a certain identification sign of their owner and they bear the information from
which country the owner comes from or in which country he is active. The domain .sk identifies
the reference, respectively the relationship to Slovak Republic. Furthermore, the sub-domain
under the domain .sk may be registered only by a Slovak legal entity or a Slovak natural person,
therefore, from the point of view of foreign subjects the domain .sk may not be changeable with
generic domains (such as EDU, COM, NET, INFO etc.).

The geographic dimension of this respective market was regarded to be the whole territory of the
Slovak Republic.

3. Relevant markets in the field of electronic communications as defined by the Telecom
Office

The Telecom Office shall define, by a decision published in the Official Journal of the Telecom
Office, the relevant markets in the field of electronic communications on the basis of the list of
relevant markets and procedures of relevant market analysis recommended by the European
Commission in line with principles of assurance of competitive environment and taking into
account specific national circumstances, especially geographical ones.68 At present, the Decision
from 28 January 2004 on the determination of the list of relevant markets69 (“Decision”) is valid
and effective.

According to the Decision, the “retail market” means the “market of such electronic
communication services that are provided by an undertaking to the end-users”. The “wholesale
market” is defined as the “market of such electronic communication services that are provided by
one undertaking to another undertaking”. In addition, the Decision introduces a fruitful number of

                                                
66 The Slovak national domain ".sk", is administered by a private company – EuroWeb Slovakia, a.s., based on an

authorisation by the Internet Corporation for Assigned Names and Numbers – ICANN. The company operates
the Slovak top-level domain registry SK-NIC, available at www.sk-nic.sk. It has issued the Rules for Provision
of Name Space in the Internet Domain SK (Rules) and the Domain Migration Plan. The Rules describe the
types of possible legal relationships with the domain registry and the registration procedure. The agreements
that may be entered into with the domain registry are (i) framework agreements, (ii) registrar agreements, and
(iii) domain agreements.

67 Decision from 15.07.2004, No. 2004/DZ/2/1/155.

68 Article 15 of the Act on Electronic Communications.

69 Decision of the Telecommunication Office from 28.01.2004 on the list of relevant markets (effective as of
05.02.2004), available also on WWW at: http://www.teleoff.gov.sk/Rozhodnutia/trhy.html
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specific retail and wholesale relevant markets in the area of electronic communications, such as
the connection of housing customers to the public telephone network, the connection of non-
housing customers to the public telephone network, or the service of the transmission in the fixed
public telephone network.70

From the geographical point of view, the whole territory of the Slovak Republic is considered to
be the relevant market.

Please note that the aforementioned market definitions in the field of electronic communications,
have been defined in accordance with the Recommendation C(2003)497.71

C Comparative Analysis of Market Definitions

Due to the fact that market definitions issued in the media cases in the Slovak Republic are still in
their embryonic stage, no detailed comparison to the practice of market definition at EC-level can
be provided. Furthermore, the market definition procedure in some of the media cases in Slovakia
is rather short and yet not very elaborated, so that in some cases hardly any clear criteria for
market definition can be worked out. This makes a comparison a difficult task. However the
existing market definition procedure of the EC Commission and the European Court of Justice is
for the Office a very important source of relevant information data and education but this is not
obligatory for the Antimonopoly Office. As can be seen from the cases above, the Antimonopoly
Office mainly defines markets according to the demand-side substitutability test. In this regard it
can be noted that the tendency of the Antimonopoly Office is that the methodology of market
definition will be in line with the market definition procedure of the EC Commission and the
European Court of Justice, unless the Competition Act provides otherwise.

For the sake of completeness it is necessary to mention that in contrast to the EC Commission,
which assess the demand-side substitutability of products from the perspective of a typical
customer, the Antimonopoly Office does not make any differences in this respect.

However, this difference might well lead to different results when the market definition is solely
based on the demand-side substitutability test.

A noticeable difference in the actual outcome of a market definition lies within the geographic
dimension of the relevant market. The Antimonopoly Office in most cases defines the geographic
markets according to the national boundaries, i.e. the biggest geographic market is the whole
territory of the Slovak Republic. According to the Slovak competition law, it is also possible to
define smaller geographic markets such as regional or local markets. In contrast, the EC

                                                
70 For the definitions see Article 2 of the Decision.

71 Commission Recommendation on Relevant Product and Service Markets within the electronic communications
sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC of the European Parliament
and of the Council on a common regulatory framework for electronic communication networks and services;
published in the Official Journal: OJ L114 on 8/5/2003.
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Commission often defines larger markets than national markets, e.g. EC-wide markets. The EC
merger regulation applies to the common market or a substantial part of it as the relevant market
for competition law purposes. According to this, the definitions of the relevant geographic
markets can lead to different results, i.e. national and international relevant geographic markets.

When analysing markets in the field of media in the Slovak Republic, it has to be taken into
consideration that the market definition methodology was not separately created for the media
sector. That means that during the pre-accession period the Antimonopoly Office has not used
any other criteria than the general ones arising from the valid Slovak competition law when
defining the relevant markets in the media sector. However, based on an oral information of the
respective officers, even during the pre-accession period the Antimonopoly Office has attempted
to implement the results provided for in the media relevant EC decisions. In this connection it is
necessary to mention that the relevant decisions in the media sector are reasoned only in a general
way and they are not elaborated as detailed as the EC decisions. By this reason, it will be possible
to make a more comparative analysis only after the application of the Council Regulation (EC)
No. 1/2003 on the implementation of the rules on competition laid down in Articles 81 and 82 of
the Treaty establishing the European Community as well as a the new EC Merger Regulation No.
139/2004 which came into force in May 2004 becomes evident in the daily practice of the
Antimonopoly Office.

VI. Conclusion

Surprisingly enough, the problematic of relevant market has not been so far conceptually
summarized/worked on in any Slovak theoretical specializing work, even though the term
relevant market is defined by law and is commonly used in the application practice of the
Antimonopoly Office. The Antimonopoly Office has also not provided the definition or
specification of the term relevant market in a more generalizing conceptual form, yet – in this
case it is only possible to draw conclusions based on arguments relating the published decisions.
The domestic magazine sources, legal comments as well as any other sources are in this respect
rather a rarity than a standard/rule. It is therefore advisable and necessary, when dealing with the
problematic of the relevant market, to take into consideration/base one’s arguments not only on
the Slovak legal regulations but also from foreign legal data/records, mainly on those which focus
on competition law. In addition, since, as it was already mentioned before, the Slovak
competition law is based on a model applied on the EU level, and the same can also be claimed
about the applicability of the term relevant market and references regarding methods and decision
competences/activities of the EU in the area of relevant markets are a common part of the
domestic application practice of the Antimonopoly Office.
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D Impact of Different Regulatory Frameworks on Market Definitions

I. The regulatory framework for the media sector in the Slovak Republic

1. Sociological characteristics of Slovakia

With its app. 5,400.000 inhabitants living in a territory of app. 49,000 square kilometres, the
Slovak Republic is one of the smaller countries of the European Union. Slovaks comprise about
86 percent of the country’s inhabitants. Hungarians, who constitute the largest minority group,
comprise close to 11 percent; and Roma (Gypsies) represent less than 2 percent. Small numbers
of Czechs, Russniaks, Ukrainians, Poles, and Germans also live in Slovakia. However, all major
media are in the Slovak language.

The most important sector-focused provisions relevant for the purpose of this study are as
follows:

2. The regulatory framework for the media sector in Slovakia

a) Constitutional Provisions

The basic regulation of the media law is contained in the Act No. 460/1992 Coll. the Constitution
of the Slovak Republic (Ústava Slovenskej republiky)72 with all amendments73. The Constitution
guarantees several rights and liberties associated with the activities in the media sector,
especially:

(i) freedom of expression, right for information and ban of the censure (Article 26 and 45);

(ii) freedom of opinion (Article 24);

(iii) cultural rights and minority rights (Article 34 and 43);

(iv) protection of the intellectual property rights (Article 43 paragraph 1);

(v) the protection of human dignity and personal honour (Article 19 paragraph 1);

(vi) the protection of privacy (Article 16 paragraph and 19 paragraph 2);

(vii) protection of personal data (Article 19 paragraph 3, Article 22 paragraph 1);

(viii) transferred data confidentiality (Article 22).

                                                
72 Act No. 460/1992 Coll. the Constitution of the Slovak Republic, Coll. of Laws No. 92/1992, page 2659, the

English translation to be found on WWW at: http://www.slovakia.org/sk-constitution.htm

73 Acts No. 244/1998, 9/1999, 90/2001, 140/2004 and 323/2004 Coll.
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Furthermore, the Slovak Constitution provides the general framework for the entrepreneurial
activities by guaranteeing the right of property (Article 20) and professional liberty (Article 35).

b) Sector-specific regulations

aa. Legal framework

At the moment, the following main Acts building the framework for the Slovak media legislation
(including the general competition regulations) are in force:

(i) Act No. 136/2001 Coll. on Protection of Economic Competition (Zákon o ochrane
hospodárskej V~ DåH).74

(ii) Act No. 308/2000 Coll. on Broadcasting and Retransmission (Zákon o vysielaní a
retransmisii).75

(iii) Act No. 16/2004 Coll. on Slovak Television (Zákon o Slovenskej televízii).76

(iv) Act No. 619/2003 Coll. on Slovak Radio (Zákon o Slovenskom rozhlase).77

(v) Act No. 610/2003 Coll. on Electronic Communications (Zákon o elektronických
komunikáciách).78

(vi) Act No. 1/1996 Coll. on Audio-Vision (Zákon o audiovízii).79

(vii) Act No. 81/1966 Coll. on Periodical Press and Other Mass Media (Zákon o periodickej
WODþL�D�R�ostatných hromadných LQIRUPDþQêFK�prostriedkoch).80

(viii) Act No. 212/1997 Coll. on Free Copies of Periodicals, Non-Periodicals and Audiovisual
Copies (Zákon o povinných YêWODþNRFK�periodických publikácií, neperiodických publikácií a

                                                
74 Act No. 136/2001 Coll. on Protection of Economic Competition as last amended by Act No. 204/2004 Coll.;

Coll. of Laws No. 57/2001, page 1562.

75 Act No. 308/2000 Coll. on Broadcasting and Retransmission as last amended by Act No. 206/2002 Coll.; Coll.
of Laws No. 128/2000, page 3414.

76 Act No. 16/2004 Coll. on Slovak Television; Coll. of Laws No. 7/2004, page 119.

77 Act No. 619/2003 Coll. on Slovak Radio; Coll. of Laws No. 252/2003, page 5975.

78 Act No. 610/2003 Coll. on Electronic Communications as last amended by Act No. 716/2004 Coll.; Coll. of
Laws No. 249/2003, page 5826.

79 Act No. 1/1996 Coll. on Audio-Vision as last amended by Act No. 553/2001 Coll.; Coll. of Laws No. 1/1996,
page 02.

80 Act No. 81/1966 Coll. on Periodical Press and Other Mass Media as last amended by Act No. 535/2003 Coll.;
Coll. of Laws No. 36/1966, page 0433.
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UR]PQRåHQtQ�audiovizuálnych diel)81, which obliges the editors/producers of the periodical
publications, non-periodical publications and audiovisual works to deliver copies thereof to
the entities listed in the Act.

(ix) Act No. 618/2003 Coll. on Copyright and Related Rights (Copyright Act) [(Zákon o
autorskom práve a právach súvisiacich s autorským právom (autorský zákon)].82

(x) In addition, there are several other Slovak acts valid in the field of media legislation, for
example:

• Act No. 147/2001 Coll. on Advertisement (Zákon o reklame).83

• Act No. 428/2002 Coll. on Protection of Personal Data (Zákon o ochrane osobných
údajov)84, which regulates the collection, disclosure and use of personal information
either in electronic or physical form.

• Act No. 211/2000 Coll. on Free Access to Information (Zákon o slobodnom prístupe k
informáciám)85, which sets forth the general rules on disclosure of information held by
all “obliged persons”, which means state agencies (including parliament, government,
courts, etc.), municipalities, legal entities established by law and by state agencies, as
well as legal entities and natural persons that have been given the power by law to make
decisions in the area of public administration. The Act is frequently used by the media
for acceding to the information that obliged persons are bound to provide by this Act.
There are, however, limitations on confidential or other qualified information.

• Act No. 395/2002 on Archives and Registries (Zákon o archívoch a registratúrach)86,
which regulates the state administration concerning the archives and registers.
According to this Act, the archives of the Slovak Radio and of the Slovak Television are
considered to be public archives. Under some conditions, documents, films or audio
records of other media may be considered as archive documents.

                                                
81 Act No. 212/1997 Coll. on Free Copies of Periodicals, Non-Periodicals and Audiovisual Copies as last

amended by Act No. 535/2003 Coll.; Coll. of Laws No. 94/1997, page 1930.

82 Act No. 618/2003 Coll. on Copyright and Related Rights (Copyright Act); Coll. of Laws No. 252/2003, page
5954.

83 Act No. 147/2001 Coll. on Advertisement as last amended by Act No. 23/2002 Coll.; Coll. of Laws No.
62/2001, page 1622.

84 Act No. 428/2002 Coll. on Protection of Personal Data as last amended by Act No. 576/2004 Coll.; Coll. of
Laws No. 167/2002, page 4403.

85 Act No. 211/2000 Coll. on Free Access to Information as last amended by Act No. 747/2004 Coll.; Coll. of
Laws No. 99/2000, page 2790.

86 Act No. 395/2002 on Archives and Registries as last amended by Act No. 515/2003 Coll.; Coll. of Laws No.
158/2002, page 4090.
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• Act No. 212/1995 Coll. on Concessionary Fees (Zákon o koncesionárskych
poplatkoch)87, which provides a framework for the collection of concessionary fees,
their payment and enforcement. Concessionary fees are payable by individuals owning
radio or television receivers or entrepreneurs or legal entities registering radio or
television receivers in their books. The receiver of the concessionary fees for radio
receivers is the Slovak Radio and of the concessionary fees for television receivers is
the Slovak Television. The concessionary fees for radio and television receivers vary in
function of the status of the payer from SKK 20 up to SKK 100.

• Act No. 270/1995 Coll. on State Language of the Slovak Republic (Zákon o štátnom
jazyku Slovenskej republiky)88, which sets forth the rules for the use of the state official
language of the Slovak Republic, which is Slovak. Some of the rules are directly
applicable to the mass media sector, such as the general obligation to broadcast the
programmes in Slovak in the television or radio, but for some exceptions. The access to
the media by language minorities is to be guaranteed by the Act on Slovak Television
and the Act on Slovak Radio.

• Act No. 22/2004 Coll. on Electronic Commerce (Zákon o elektronickom obchode).89

• Act No. 215/2002 Coll. on Electronic Signature (Zákon o elektronickom podpise).90

• Act No. 40/1964 Coll. Civil Code (2EþLDQVN\�zákonník).91 In Article 11, the Civil Code
protects certain aspects of human personality92. In Article 12, the Civil Code sets forth
the rules for the use of documents of personal nature, pictures or shots or audio records
related to an individual.

These acts are definitely apart of the Slovak regulatory framework concerning media, however, it
may be considered to introduce more complementary rules to the aforesaid basic acts.

                                                
87 Act No. 212/1995 Coll. on Concessionary Fees as last amended by Act No. 241/2003 Coll.; Coll. of Laws No.

75/1995, page 1774.

88 Act No. 270/1995 Coll. on State Language of the Slovak Republic as last amended by Act No. 184/1999 Coll.;
Coll. of Laws No. 89/1995, page 1999.

89 Act No. 22/2004 Coll. on Electronic Commerce; Coll. of Laws No. 9/2004, page 146.

90 Act No. 215/2002 Coll. on Electronic Signature as last amended by Act No. 679/2004 Coll.; Coll. of Laws No.
91/2002, page 2134.

91 Act No. 40/1964 Coll. Civil Code as last amended by Act No. 635/2004 Coll.; Coll. of Laws No. 19/1964, page
0201.

92 “Everyone has the right to the preservation of his personality, mainly of life and health, personal honour and
human dignity as well as privacy, name and exhibitions of personal nature.”
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bb. Administrative Regulation / Rules

Administrative rules with respect to the media sector, that are currently in force, are mostly
regarding telecommunications and are mainly dealing with technical requirements and provide
for more detailed implementation of the provisions laid down in the Act on Electronic
Communications. These have been issued by the Ministry of Transport, Posts and
Telecommunications of the Slovak Republic and the Telecommunication Office of the Slovak
Republic. Administrative regulations with special focus on different media (communications)
markets do not exist yet.

II. Regulatory authorities in Slovakia having an impact on the media sector

1. Ministry of Transport, Posts and Telecommunications of the Slovak Republic

a) Legal Basis

The Ministry of Transport, Posts and Telecommunications of the Slovak Republic (Ministerstvo
dopravy, pôšt a telekomunikácií Slovenskej republiky)93 (“Ministry of Transport”) is one of the
central bodies of state administration operating under the general regulation of the Act No.
575/2001 Coll. on Organisation of the Activities of the Government and Organisation of the
Central State Administration (Zákon o organizácii þLQQRVWL�vlády a organizácii ústrednej štátnej
správy)94 (“Government Act”). The Minister of the Ministry of Transport is a member of the
Government of the Slovak Republic (“Government”).

b) Functions / Competencies

The Ministry of Transport is along with the Telecom Office a body of the state administration in
the area of electronic communications.

According to the Act on Electronic Communications, the Ministry shall (i) elaborate the
proposals of the national policy in electronic communications and submits them to the
Government for approval, (ii) elaborate the proposal of the national table of frequency allocations
and submit it to the Government for approval, (iii) ensure international relationships in the area of
electronic communications at the level of the European Union, the international governmental
and non-governmental organisations.

                                                
93 http://www.telecom.gov.sk

94 Act No. 575/2001 Coll. on Organisation of the Activities of the Government and Organisation of the Central
State Administration as last amended by Act No. 654/2004 Coll.; Coll. of Laws No. 225/2001, page 5966.
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2. Ministry of Culture of the Slovak Republic

a) Legal Basis

The Ministry of Culture of the Slovak Republic (Ministerstvo kultúry Slovenskej republiky)95

(“Ministry of Transport”) is one of the central bodies of state administration operating under the
general regulation of the Government Act. The Minister of the Ministry of Culture is a member
of the Government.

b) Functions / Competencies

Under the general regulation of the Government Act, the Ministry of Culture is the central body
of state administration for the state language, art, copyright and related rights, support of the
culture of minorities, support of the culture of Slovaks living abroad, media and audio-vision,
protection of the culture fund, cultural heritage and library science. Some specific powers are
provided by separate laws, such as the power to register periodical and non-periodical press
pursuant to the Act on Periodical Press and Other Mass Media or to decide on the granting of the
authorisation for collective administration of rights pursuant to the Copyright Act and the
supervision over such collective administration organisations.

3. Personal Data Protection Authority

a) Legal Basis

The Personal Data Protection Office (“PDPO”) has been established by the Act No. 428/2002
Coll. on Protection of Personal Data (Zákon o ochrane osobných údajov)96 and is a state
administration authority participating on the protection of fundamental rights and freedoms of
natural persons in the course of processing their personal data. The Office performs its tasks and
duties independently and in course of the law.

b) Functions / Competencies

The main function of the PDPO is the supervision in matters of compliance with the data
protection legislation except for the supervision in these matters over the intelligence services
which is exercised by the National Council of the Slovak Republic. The PDPO shall register the
information systems and assure the access to the registration situation; continuously monitor the
situation in personal data protection; inspect processing of personal data in information systems
etc. Furthermore, the PDPO is also authorised to take some compulsory statements in respect of
qualification under some provisions of the Data Protection Act and exercise inspection powers in
respect of personal data protection.

                                                
95 http://www.culture.gov.sk

96 Act No. 428/2002 Coll. on Protection of Personal Data as last amended by Act No. 576/2004 Coll.; Coll. of
Laws No. 167/2002, page 4403.
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III. Market definitions and/or criteria upheld for market perception in the relevant sector
focused legislation

1. Press

a) Basic legislation

The freedom of speech and the right to information are guaranteed pursuant to the Article 26 of
Slovak Constitution97 and to the Constitutional Act on the Declaration of Fundamental Rights and
Freedoms98. Everyone has the right to express their views in word, writing, print, picture, or other
means as well as the right to freely seek out, receive, and spread ideas and information without
regard for state borders. The issuing of press is not subject to licensing procedures. Censorship is
banned.

In this connection, the most important law is Act No. 81/1966 Coll. on Periodical Press and Other
Mass Media (Zákon o periodickej WODþL�D�R�ostatných hromadných LQIRUPDþQêFK�prostriedkoch)99.
This law has been amended ten times. The most important amendment was the Act No. 86/1990
Coll. adopted one the year after the velvet revolution 1989, when several articles were cancelled,
which would insure political regulation of newspapers and journalists in the pre-revolution
period.

This Act defines the “periodical publication” as the “newspapers, magazines and other
periodical publications, published at least twice a year under the same name and in a format
typical for this type of publication”.100 However, we do not consider collections of law, official
publications and publications that are used only for official, administrative or operative purposes
of public bodies and organizations, of scientific and cultural institutions, commercial, social and
other organizations.

Periodical publications can be issued by legal entities as well as by natural persons that have
reached the age of 18. Other persons than legal entities or natural persons can only issue such
publications upon the understanding of the respective state administrative body of the Slovak
Republic according to the respective residence of the publisher. The authorization for publishing
periodical publications arises by its registration. The register of periodical publications is a public
list. The Ministry of Culture of the Slovak Republic carries out the registration.

The publisher of periodical publications is obliged to assure that periodical publications will not
contain (i) information that would propagate war or describe cruel or otherwise inhuman
behaviour in a way in which they would downplay, excuse or approve it, (ii) information that

                                                
97 Act No. 460/1992 Coll. the Constitution of the Slovak Republic as last amended by the Act No. 323/2004 Coll.;

Coll. of Laws No. 92/1992, page 2659.

98 Selected Declarations of the General Assembly of UN No. 1/1948.

99 Act No. 81/1966 Coll. on Periodical Press and Other Mass Media as last amended by Act No. 535/2003 Coll.;
Coll. of Laws No. 36/1966, page 0433.

100 Article 3 paragraph 1 of the Act on Periodical Press and Other Mass Media.

10.110

10.111

10.112

10.113

10.114



40

would propagate drug use or use of psychotropic substances or describe the use of drugs or
psychotropic substances in a way, in which they would downplay, excuse or approve it, (iii)
information that is in contradiction with the rules of the election campaign for the National
Council of the Slovak Republic and the Regional Administration, the presidential campaign as
well as with the pre-referendum campaign rules.

Citizens who make use of the constitutionally guaranteed freedom of speech, expression and
press, enjoy full protection according to the valid regulations. Publishing of an information which
could endanger the law-protected interests of the society or of a citizen would be considered as an
abuse of the freedom of speech, expression and press.  The publisher, managing editor, editor and
the author are responsible for the protection of the society and of the citizens against an abuse of
the freedom of speech, expression and press to the extent of the valid regulations. Also the
liability of indemnity of an editor towards organizations or citizens is considered according to
these regulations.

Slovak private law cases are usually handled in the regular judicial system, starting with the court
of first instance (i.e. the District Court) and going on to the County Courts as the Courts of
Appeal and the High Court. Most trials against the press are based on damage suits for
defamation or violation of privacy upon the civil code.

In connection with the press, the Act No. 212/1997 Coll. on Free Copies of Periodicals, Non-
Periodicals and Audiovisual Copies (Zákon o povinných YêWODþNRFK� periodických publikácií,
neperiodických publikácií a UR]PQRåHQtQ�audiovizuálnych diel)101 has to be mentioned. Pursuant
to this act we can define a periodical publication as a periodical or other publication issued at
least twice a year under the same title with an indication of periodicity and a lay-out typical for
this sort of published work. A periodical is a publication which is not designed for the official,
service and operational needs of public authorities, communities and legal and natural persons as
well.

As a non-periodical publication is defined an intentionally-made publication, a copy of a literary,
photographic, scientific or art work, which is, as a rule, an unrepeated issue and can be published
in parts irrespective of the form and the method of compilation, issue or manufacture. A non-
periodical publication is further not (i) a three-dimensional cartographic work, a basic state map
or a thematic state map according to special provisions (ii) a three-dimensional copy of an art
work and (iii) a copy designed for social or family purposes, especially an invitation or
announcement. The supervision of duties which result from this Act will be provided by the
Ministry of Culture as a registry authority for periodicals and for non-periodicals and audiovisual
copies, by a district authority in cooperation with the University Library in Bratislava, which is
responsible for the allocation of ISBN and ISMN numbers.

                                                
101 Act No. 212/1997 Coll. on Free Copies of Periodicals, Non-Periodicals and Audiovisual Copies as last

amended by Act No. 535/2003 Coll.; Coll. of Laws No. 94/1997, page 1930
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b) Books

The Slovak National Library, whose founder is the Ministry of Culture of the Slovak Republic, is
a national library of the Slovak Republic as amended by Act No. 183/2000 Coll. on Libraries.102 It
is a conservational and depositional library of the Slovak Republic and its priority is to collect,
expertly process, preserve, protect and to make accessible domestic and foreign slovacical
documents. It is a national bibliographic agency which ensures the coordination of the national
bibliographic system, national bibliographic registration of slovacical documents, expert
processing and accession of Slovak national bibliography. It administers and protects historical
library documents and the historical library fund. Books are not further defined in the law.

2. Music and copyright

The provisions concerning copyright are to be found in the Act No. 618/2003 Coll. on Copyright
and Related Rights (Zákon o autorskom práve a právach súvisiacich s autorským právom).103

Although the Act contains a fruitful number of legal definitions, it does not introduce the legal
definition of a “music work”. However, the Act sets forth that music work (with or without
lyrics), that is the result of creative intellectual activity of the author, shall be the subject matter
of copyright.

A “ sound recording” is defined as an “exclusively aural fixation of sounds, regardless of the
method or of the medium by which and on which these sounds are fixed”. 104 A sound recording
that has been recorded together with pictures shall not be considered as a sound recording. The
“producer of a sound recording” is the “natural person who or legal entity which initiated or
facilitated the final making thereof”.  105

The “communication to the public” is defined as the “dissemination or performance of work by
any technical means for dissemination of sound or sound and images simultaneously, or of the
representation thereof, by means of wire or without wire, in such a way that said work is
perceivable by persons in places where it would not be possible to perceive this work without
such communication; communication to the public includes cable retransmission, broadcasting
and the making available to the public”. 106 The “broadcasting” shall mean the “public transfer
carried out by a broadcaster, and this also in the case when the transfer is ensured by another
person under the guidance and responsibility of the original broadcaster, including the

                                                
102 Act No. 183/2000 Coll. on Libraries as last amended by the Act No. 416/2001 Coll.; Coll. of Laws No.

79/2000, page 2406.

103 Act No. 618/2003 Coll. on Copyright and Related Rights (Copyright Act); Coll. of Laws No. 252/2003, page
5954.

104 Article 5 paragraph 25 of the Act on Copyright and Related Rights.

105 Article 5 paragraph 20 of the Act on Copyright and Related Rights.

106 Article 5 paragraph 14 of the Act on Copyright and Related Rights.
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broadcasting by satellite”. 107 An “artistic performance” is the “playing, delivering or other
creative performing of literary work, artistic work or work of folklore by action such as singing,
acting, dancing or in another way”. 108

Pursuant to Article 7 paragraph (1) of the Copyright Act, the subject matter of copyright is
constituted by

- literary work,

- scientific work and

- artistic work

that are the result of creative intellectual activity of the author, e.g. computer program, work
delivered orally or declaimed, or literary work performed in another way, theatrical work,
musical work with or without lyrics, audiovisual work, work of visual art, photographic work,
architectural works, work of applied art, cartographic work in analogue or any other form.

3. Film

There is no sector specific legislation with regard to Film production. There are several acts
which provide us particularly with the general definitions of legal conception connected with film
production.

The Copyright Act specifies a number of provisions for film (Articles 5,7 of the Act) an
audiovisual work is the work perceptible by means of a technical device as sequence of related
images with or without accompanying sound provided it is designed to be made available to the
public. Inter alia the main director, the author of the scenario, the author of the dialogues and
author of the music specially created for the work shall be considered to be the co-authors of such
a work. The subject matter of copyright is constituted by literary and other artistic work and
scientific work that is the result of creative intellectual activity of the author, in particular a
audiovisual work, first of all  cinematographic work. The Copyright Act furthermore specifies a
collective work as  a work that has been created by the joint activity of two or more authors who
have agreed on the use of their own creative intellectual activity for its creation under the
direction of the natural person who, or legal entity which, (i) has initiated the creation of the work
and (ii) has directed or facilitated the creation of the work. (Article 10) Article 55 regulates also a
international Registration of Audiovisual Work. According to this legal provision an entry
concerning the work in an International Register of Audiovisual Works109 shall be considered true
until the contrary is proved, except (i) where the entry can not be valid pursuant to Copyright Act
and (ii) where the entry is contradicted by another entry in the International Register.

                                                
107 Article 5 paragraph 21 of the Act on Copyright and Related Rights.

108 Article 5 paragraph 13 of the Act on Copyright and Related Rights.

109 Article 3 of the Treaty on the International Registration of Audiovisual Works (Notification No.365/1992 of the Federal
Ministry of Foreign Affairs).
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The second important law in this respect is the Act on Audio-Vision. This Act regulates the (i)
denomination of audiovisual works, (ii) duties of producers distributors and operators, (iii)
promotion of audiovisual performance, (iv) financing of Slovak Audiovisual Works and (v)
supervision.

Article 5 of the Act on Audio-Vision sets out that an operator of a cinema and an operator of
technical equipment are obligated to ensure in the part of an audiovisual performance which is
promotional, that the published promotion is distinguishable and clearly marked in sound or
picture and separated from the rest of the contents of the performance, which cannot be
interrupted with the promotion. According to Article 4 of this Act a distributor of an audiovisual
work is obligated to ensure that the Slovak language edition or other language edition fulfilling
the requirement of basic understandability from the point of view of the state language for each
Slovak audiovisual work, while at least 40% of all audiovisual works used and disseminated by
him will be edited in Slovak dubbing or to a language edition fulfilling the requirement of basic
understandability from the point of view of the state language and other ones with Slovak
subtitles. A distributor is obliged to ensure exclusively Slovak dubbing for an audiovisual work
designated for children under the age of 12 years.

Article 6 of the Act on Audio-Vision that provides a regulatory framework for the financing of
Slovak audio-visual works is formulated in a very insufficient and general way. According to this
Article, the Ministry of Culture can share in financing the creation or distribution of domestic
(i.e. Slovak) audiovisual works.

An “audiovisual work” means “every work which consists of a series of recorded, connected-
together pictures, either accompanied by sound or not, perceivable by sight, and if they are
accompanied by sound, perceivable also by hearing, as well as work, which represents only an
individual sound recording, if it is designated for public usage and dissemination by means of
technical equipment.110”   A “Slovak audio-visual work” is defined as:

(i) an “audiovisual work, the producer of which has or had at the time of its first public
presentation its permanent residence or registered seat on the territory of the Slovak
Republic”;

(ii) an “audiovisual work in the creation of which the aforementioned producer has shared at
least 20 % of the entire budget for the work”.111

In this connection it is necessary to provide for also the legal definition of the producer of an
audiovisual work for the purposes of the Act on Audio-Vision. According to Article 2 paragraph
2 lit. a) of this Act, a “producer of an audiovisual work” is “a person who has obtained the rights
to use the individual parts of an audiovisual work on the basis of a contract and, at the same
time, has produced thus work”.

                                                
110 Article 2 paragraph 1 lit. a) of the Act on Audio-Vision.

111 Article 2 paragraph 1 lit. b) of the Act on Audio-Vision.
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The film-makers have been calling for more support from the government. However, the time is
not right as the government is in debt and more interested in finding ways to save money.

There are about 18 audiovisual production companies established and operating in Slovakia at
present: ALEF Film & Media Group, s.r.o., AG STUDIO, s.r.o., ARTKREA, s.r.o., ARS
MEDIA, s.r.o., ARTKREA, s.r.o., ARTREAL, s.r.o., ATARAX, s.r.o., BAMAC, s.r.o., BAMAC
PRODUCTION COMPANY CHARLIE’S, s.r.o, K2 STUDIO, s.r.o., MY STUDIO TRIGON
PRODUCTION, s.r.o., IVO BRACHTL.112

In this connection, it might be interesting to note that the Slovak Film Institute has a special
department, namely the Slovak Audiovisual Information Center, which (i) promotes Eureka
Audiovisual and Eurimages programmes and makes use of advantages concerning Slovak
participation, (ii) contacts foreign institutions and provides relevant information relating to
Slovak cinematographic and audiovisual area, (iii) collects, processes and distributes information
coming to Ministry of Culture and Slovak Film Institute relevant to specialists of Slovak
cinematographic and audiovisual territory, (iv) co-operates with partner institutions including the
Ministry of Culture of the Slovak Republic, the Media Institute, the Council for Broadcasting and
Retransmission and (v) provides relevant information concerning film and audiovisual databases
abroad and up-to-dates regularly a directory of Slovak companies and organisations operating on
cinematographic and audiovisual area.

4. Broadcasting (television and radio)

a) Introduction

The Slovak Republic has a dual system of public and commercial broadcasting with numerous
local public radio and television stations. The broadcasting sector comprises a multitude of
trading relations.

Within the uniform Czechoslovaki state system, television and radio matured as bilingual (Czech
and Slovak) state-wide mediums. After the velvet revolution in November 1989, when the
leading role of the communist party was removed and the system of state control of mass media
fell apart, legislative conditions for the development of the dual system of electronic media have
been created.

The former Czechoslovak Republic has been the first post-communist country to pass an act on
radio and television broadcasting (in 1991113). Furthermore, in May 1991 the Slovak National
Council has approved the acts on Slovak television114 and Slovak radio115, that defined them as

                                                
112 http://www.aic.sk/adresar.html

113 Act No. 468/1991 Coll. on Operation of Radio and Television Broadcasting; Coll. of Laws No.: 91/1991, page
2266.

114 Act No. 254/1991 Coll. on Slovak Television; Coll. of Laws No.: 49/1991, page 1134.
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national, independent, public-service, informative, cultural and educational institutions. It was the
first time in the countries of the Middle and Eastern Europe that the former state radio and
television organisations transformed themselves into public-service institutions.

Although radio has a significant lead on television in the development of the dual system, the
structure of the radio market is still very unbalanced. The Slovak radio does not have a dominant
position anymore, however, according to technical and economical conditions, it is losing its
dominant position only slowly. Between 85-88 per cent of the Slovak population aged above 14
years listened to the radio broadcasts according to a long-term research in 2003. Thus, it is the
second most popular medium after television.116

b) Broadcasting

On 4 October 2000 the new Act No. 308/2000 Coll. on Broadcasting and Retransmission (Zákon
o vysielaní a retransmisii)117 entered into force. This Act is the legal basis for the creation of radio
and television programmes as well as for their transmission. Its provisions regulate all kind of
broadcasting, this is to say the cable, satellite and terrestrial distribution, irrespective of whether it
is analogue or digital, radio or television programme service.

Furthermore, the Act on Broadcasting and Retransmission regulates the granting of licences,
which is in the sole competence of the Council for Broadcasting and Retransmission (“Council”).
The decision on the granting of the licence shall be issued after an agreement with the Telecom
Office about the allocation of frequencies and about other technical conditions of the
broadcasting which have to comply with the plans for the utilisation of frequencies for
broadcasting of a radio and television programme service. The list of frequencies shall be a part
of the decision on the granting of the licence.

The Act on Broadcasting and Retransmission distinguishes between the broadcasters who have
permission for broadcasting by law, i.e. the Slovak television (Act No. 16/2004 Coll.) and the
Slovak radio (Act No. 619/2003 Coll.) (also known as the “public-service broadcasters”), and the
broadcasters who have permission for broadcasting on the basis of a licence according to the Act
on Broadcasting and Retransmission (“licensed broadcasters”). The Slovak television shall
supply two nation-wide channels and the Slovak radio shall supply at least 5 nation-wide
channels (both of them on nation-wide terrestrial channels).

The licences for broadcasting of radio and television program services are granted by the Council
for eight years (broadcasting of radio programme services), or for twelve years (broadcasting of
television programme services), however, the licences may also be granted for a shorter period of
time (but only by reasons mentioned in the Act on Broadcasting and Retransmission).

                                                                                                                                                             
115 Act No. 255/1991 Coll. on Slovak Radio; Coll. of Laws No.: 49/1991, page 1137.

116 http://www.ejc.nl/jr/emland/slovakia.html

117 Act No. 308/2000 Coll. on Broadcasting and Retransmission as last amended by Act No. 206/2002 Coll.; Coll.
of Laws No. 128/2000, page 3414.
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When deciding on granting licences, the Council shall evaluate and take into account also the fact
that the applicant for the licence shall not win a dominant position in the relevant market.

The Act on Broadcasting and Retransmission does not introduce a definition of the relevant
market in the broadcasting sector, neither product, nor geographic.

aa. “Product market”

The “broadcasting” is defined as “the distribution of original coded or un-coded radio
programme services or television programme services as well as other sound, visual or audio-
visual information including teletext via public telecommunication networks or
telecommunication equipment determined for reception by the public; broadcasting does not
include communication services directed to providing information or other communications on
the basis of individual demand or broadcasting via Internet” 118. The transmission of contents via
Internet is therefore expressly excluded from the notion of broadcasting. The “terrestrial
broadcasting” is defined as the “broadcasting carried out by the telecommunication equipment
placed on earth”.119

It is necessary to emphasize that the regulatory framework in the Slovak Republic does not make
a distinction between the free-TV and pay-TV such as the European Commission in competition
cases does120. The broadcaster is entitled to decide whether it will charge the television and radio
broadcasting or not.

A “programme” is defined as an “audio or audio-visual communication, which in its content,
form and function forms a closed unit; it is the basic unit of the broadcast programme service
and may not be interrupted unless this law states otherwise” 121. A “programme in the public
interest” shall mean a “programme aimed at the satisfaction of the informational and cultural
needs of listeners or viewers on the territory covered by the signal of the broadcaster”. 122

Primarily, it is:

(i) programmes for minors aimed at educational, upbringing and informational purposes,

(ii) news,

(iii) programmes aimed at educating and training, science and research,

                                                
118 Article 3 lit. a) of the Act on Broadcasting and Retransmission.

119 Article 3 lit. l) of the Act on Broadcasting and Retransmission.

120 Compare in particular Case IV/M.469, [1994] OJ L364/1, paragraphs 32 et seq. – MSG Media Service; Case
IV/M.993, [1999] OJ L53/1, paragraph 18 . Bertelsmann/Kirch/Premiere; Case COMP/JV.37, paragraphs 23 et
seq.  – BSkyB/KirchPayTV.

121 Article 3 lit. f) of the Act on Broadcasting and Retransmission.

122 Article 3 lit. h) of the Act on Broadcasting and Retransmission.

10.140

10.141

10.142

10.143

10.144



47

(iv) programmes which provide legal and other information, support healthy life-style, the
protection of nature, the protection of environment, the protection of life, health and
property, and road safety,

(v) programmes, which present culture, with emphasis on the Slovak national culture and the
culture of national minorities and ethnic groups, their life and opinions,

(vi) programmes, which present religious activities,

(vii) programmes, which are determined for groups of citizens in social need.

When introducing the restriction of sponsorship, the Act on Broadcasting and Retransmission
distinguishes between three different programme categories, i.e. (i) news programmes, (ii) sport
reports and (iii) current affairs programmes. The independent news programmes, which contain
exclusively information about the weather, traffic situation or sport, build an exception.123

bb. “Geographic market”

The Act on Broadcasting and Retransmission distinguishes between the following four basic
types of broadcasting depending on the territory covered by the broadcasting. They are:

(a) the “full-range broadcasting” that covers the whole territory of the Slovak Republic and
that can be received by more than 80% of its inhabitants;

(b) the “multi-regional broadcasting” that covers several regions and that can be received by
more than 30% and less than 80% of its inhabitants;

(c) the “regional broadcasting” that covers a region larger than the cadastral territory of a
community and can be received by less than 30% of inhabitants;

(d) the “local broadcasting”, the reception of which is usually geographically limited to a
community and where the area of reception does not include more than 100,000 inhabitants
and, if it concerns a town, more than 200,000 inhabitants (broadcast programmes are aimed
at local information environment or sources and on the issues of common interest, while
creating and deepening internal relations of any given community, and leading to a
maintaining of the feeling of identification with the community).

c) Retransmission

The “retransmission” is defined as the “reception and simultaneous transmitting of complete and
unchanged original programme services or other sound, visual or audio-visual information of
broadcaster destined for public reception, realised by means of telecommunication networks or
facilities, or by means of other technological system for reception and simultaneous broadcasting
of programme services”.124

                                                
123 Article 39 paragraph 5 of the Act on Broadcasting and Retransmission

124 Article 3 lit. c) of the Act on Broadcasting and Retransmission.
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The “telecommunications facility” means a “technical facility for emission, transmission, routing,
reception, switching or processing of signals and information in the form of pictures, sound or
data (“signal”) by wire, radio, optical or other electromagnetic means, as well as associated
facilities” 125, whereas the “associated facilities” are defined as “technical facilities and other
equipment associated with a network, which enable or support the provision of services via that
network or service. They include conditional access systems and electronic programme
guides”126.

Furthermore, the “electronic communications network” shall mean a “functionally interconnected
transmission systems and, where applicable, switching and routing equipment, as well as other
resources which permit the conveyance of signals by wire, radio, optical or by other
electromagnetic means, including satellite networks, circuit- and packet-switched fixed networks,
including Internet and mobile terrestrial networks, power distribution networks to the extent that
they are used for transmission of signals, networks for radio and television broadcasting and
cable distribution systems, irrespective of the type of information conveyed”.127

The national licensing policy does not depend on the respective means of retransmission.

d) Broadcasting advertisement

In Slovak media law specific provisions exist for the supervision of broadcasting advertisement
embedded in the Act on Broadcasting and Retransmission. The term “advertisement” is hereby
defined as follows:

“any public announcement broadcast in return for payment or any similar counter-value
including self publicity with the aim of supporting the sale, purchase or lease of goods, services,
including real estates, rights and obligations, or to reach other effect pursued by the ordering
party of the advertisement or by the broadcaster”.

To broadcasting under the Act on Broadcasting and Retransmission shall apply the general
regulations on advertisement128, if this Act does not stipulate otherwise.

As the regulatory framework for advertisement does not distinguish between the radio and
television, no further conclusions as to market definitions under competition law can be drawn at
this stage.

                                                
125 Article 3 paragraph 1 of the Act on Electronic Communications.

126 Article 3 paragraph 4 of the Act on Electronic Communications.

127 Article 4 paragraph 1 of the Act on Electronic Communications.

128 Act No. 147/2001 Coll. on Advertisement as last amended by Act No. 23/2002 Coll.; Coll. of Laws No.
62/2001, page 1622.
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5. Internet

There is no specific legislation concerning market definition for the internet in Slovak law. As
already explained (see above II. aa.) the Act on Broadcasting and Retransmission excludes the
internet from its application defining.

The internet infrastructure is seen as one sub-heading of what is defined as the “electronic
communications networks”  by the Act on Electronic Communications, which shall mean the
“ functionally interconnected transmission systems and, where applicable, switching and routing
equipment, as well as other resources which permit the conveyance of signals by wire, radio,
optical or by other electromagnetic means, including satellite networks, circuit- and packet-
switched fixed networks, including Internet and mobile terrestrial networks, power distribution
networks to the extent that they are used for transmission of signals, networks for radio and
television broadcasting and cable distribution systems, irrespective of the type of information
conveyed” 129.

However, the same Act defines the “electronic communications service”  by excluding the
information society services which do not consist wholly or mainly in the conveyance of signals
on networks.130

IV. Market definitions and/or criteria for market perception in the media-sector, as
upheld in sector specific practice of authorities and/or courts

There are no pertinent decisions in the sector specific practice dealing with market definition in
the media sector in particular. Up to now media market definition has solely been effected by the
Slovak Antimonopoly Office and the Slovak Telecom Office. It is expected that due to a
requirement of the Antimonopoly Office the Council will define the relevant market in the area of
television broadcasting.

V. Common factors and differences between these market definitions and the market
definitions used in applications of the competition rules

Due to the lack of relevant decisional practice in which the non-competition authorities would
have the opportunity to define media markets, this question can not be answered for Slovak
Republic.

                                                
129 Article 4 paragraph 1 of the Act on Electronic Communications.

130 Article 5 paragraph 1 of the Act on Electronic Communications.
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VI. The impact of the non-competition framework and practice on the work of the
competition regulators, in particular when defining the relevant markets

As already mentioned above, the non-competition framework does not provide any indications
for market definition in the media sector. Only the Antimonopoly Office and the Telecom Office
are entitled to define relevant markets in their decisions, however, the Telecom Office only in the
area of electronic communications. Therefore, the Telecom Office shall co-operate (in form of
consultations) with the Antimonopoly Office in the issues related to determination of the relevant
markets, the analysis of the relevant markets in the field of electronic communications and the
determination of undertaking with a significant market power on the relevant market.
Furthermore, both Offices shall exchange information and supporting materials.

In the interest of the precision, it is necessary to note that in each particular case in its decision-
making practise the Antimonopoly Office is entitled to decide freely and independently, whether
it will take into consideration besides other determining factors also the non competition
framework.
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A. Market definition in Competition Law in Slovenia

In the first part of the study the methodology of market definition in the media sector, as
upheld by the Slovenian Competition Authority, will be presented. Firstly, the general
criteria for market definition in Slovenian competition law will be analysed. This will be
followed by a comprehensive repertoire of relevant product and geographic market in the
media sector in Slovenia. Finally, the comparison between media market definitions as
adopted by the European Commission and those adopted under Slovenian national law
shall be made.

I. Introduction1

1. Relevant legislation

The basis for the legal arrangement of the protection of competition in the Republic of
Slovenia is provided by Article 74 of the Constitution of the RS2, which prohibits
practices restricting competition in a manner contrary to the law. Systemic protection of
competition is regulated in the Prevention of the Restriction of Competition Act3, which
is fully harmonised with the EU legislation. The basic principles of the protection of
competition are also contained in the provisions of individual sectoral laws.4

ZPOmK describes material provisions on prohibited restrictive agreements,5 abuses of a
dominant position6 and concentrations,7 as well as procedural rules and powers of the
authority competent for the protection of competition.8 It also regulates restriction of the
market by authoritative legal instruments and actions.

Legislative provisions prohibit government bodies, local community bodies or entities
exercising public authorisations from imposing any restriction on the free operation of

                                                
1 This part is to a large extent based on the information, published on the Competition Protection

Office’s website: http://www.sigov.si/uvk/index_eng.php (last visited on 25th May 2005).
2 Official Gazette of the RS, no. 33/1991.
3 Official Gazette of the RS, nos. 56/1999 and 37/2004, hereinafter ZPOmK.
4 For example zakon o medijih (Official Gazette of the RS, no. 35/2001), energetski zakon (Official

Gazette of the RS, no. 79/99) in zakon elektronskih komunikacijah (Official Gazette of the RS, no.
43/2004).

5 Art. 5 of the ZPOmK.
6 Art. 10 of the ZPOmK.
7 Art. 11 of the ZPOmK.
8 Art. 17 et seq. of the ZPOmK (Part VI of the ZPOmK).

11.1
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undertakings on the market.9 Assessment of such instruments and actions does not fall
under the jurisdiction of the Competition Protection Office. In the event of restriction of
the free operation of undertakings with regulations, the protection of interests of
undertakings is ensured in the procedure for appraising the compliance of regulations
with the Constitution and law if such a protection cannot be ensured in the administrative
dispute procedure.10

On the basis of the ZPOmK, the following regulatory acts have been adopted:

• Decree Defining the Contents and Elements Required for the Notification Form
for the Concentration of Undertakings11, which comprehensively describes the
information on the basis of which the Office assesses the compatibility of a
concentration with the rules on competition;

• Decree on Block Exemptions12, regulating those types of restrictive agreements
that meet certain conditions listed in the Act, and are therefore permissible and
need no notification to the Office;

• Instructions on the Method and Conditions for Defining the Relevant Market13,
setting out the method and conditions for the definition of the relevant market
required in procedures conducted before the Office.

ZPOmK regulates the prohibited forms of restriction of competition, protection of
competition, and measures if restriction arises, the bodies responsible for protection of
competition, their competencies, and the procedures of national bodies and parties with
respect to restriction of competition. The Act applies to all legal and natural persons
performing economic activities, irrespective of their legal status and ownership affiliation
(hereinafter referred to as: undertakings). Associations of undertakings which do not
directly perform an economic activity but have or may have an influence on the
behaviour of undertakings in the market are also deemed to be undertakings. Any activity
performed on the market for payment is deemed to be an economic activity.
The Act also applies to public undertakings and other public law legal persons
performing economic activities unless otherwise provided by law.

With regard to restrictive agreements (cartels) the following is prohibited:
(1) Agreements between undertakings regarding business conditions in the market which
have as their object or effect the prevention, restriction or distortion of competition in the
Republic of Slovenia shall be prohibited and shall be null and void.

                                                
9 Art. 45 of the ZPOmK.
10 Art. 46 of the ZPOmK.
11 Official Gazette of the RS, no. 4/2000.
12 Official Gazette of the RS, nos. 69/2002 and 6/2003.
13 Official Gazette of the RS, nos. 83/2000 and 69/2002.

11.4
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(2) The prohibition shall apply in particular to agreements which: directly or indirectly
fix purchase or selling prices, or other trading conditions; limit or control production,
markets, technical development, or investment; apply dissimilar conditions to equivalent
transactions with other trading parties thereby placing them at a competitive
disadvantage; make the conclusion of contracts subject to acceptance by the other parties
of supplementary obligations which, by their nature or according to commercial usage,
have no connection with the subject of their contracts; share market or sources of supply.
(3) The first paragraph shall, however, be declared inapplicable if these agreements
contribute to improving production or distribution of goods, or to promoting technical
and economic progress, while allowing consumers a fair share of the resulting benefit.
However, these agreements, decisions or concerted practices may not: impose on the
undertakings concerned restrictions which are not indispensable to the attainment of these
objectives; and afford such undertakings the possibility of eliminating competition in
respect of a substantial part of the products in question.

With regard to abuse of the dominant position the following is prohibited:
(1) The abuse of a dominant position in the market shall be prohibited.
(2) A dominant position in the market shall be deemed to be a position where with
respect to relevant goods or services an undertaking either has no competitors or the
existing competition is insignificant, or it has a substantially better position vis-a-vis
competitors in terms of market share, financing possibilities, possibilities for purchase or
sale, or when an undertaking has a substantially better position with regard to facts which
impede other undertakings upon their entry into the market.
(3) An undertaking shall be deemed to have a dominant position on the market if its share
of purchasing or selling goods or services in the Republic of Slovenia exceeds 40 per cent
threshold.
(4) Two or more undertakings shall be deemed to have a dominant position on the market
if no significant competition exists between them, and if their aggregate share of
purchasing or selling goods or services in the Republic of Slovenia exceeds 60 per cent
threshold.
(5) Such abuse of dominant position may, in particular, consist in: directly or indirectly
imposing unfair purchase or selling prices, or other unfair trading conditions;
unjustifiably increasing or reducing prices; limiting production, markets, or technical
development; applying dissimilar conditions to equivalent transactions with other trading
parties, thereby placing them at a competitive disadvantage; making the conclusion of
contracts subject to acceptance by the other parties of supplementary obligations which,
by their nature or according to commercial usage, have no connection with the subject of
their contracts.

As regards concentrations the following are the most relevant provisions:
(1) Concentrations which strengthen the power of one or more undertakings, individually
or jointly, as a result of which effective competition on the relevant market would be
significantly impeded or excluded, shall be prohibited.
(2) A concentration of undertakings shall be deemed to arise when: two or more
previously independent undertakings merge; or one or more persons already controlling
at least one undertaking, or one or more undertakings acquire, whether by purchase of

11.7

11.8
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securities or assets, by contract or by any other means, direct or indirect control of the
whole or parts of one or more other undertakings; or two or more undertakings create a
joint venture performing on a lasting basis all the functions of an autonomous economic
entity.
(3) For the purposes of this Act, control shall be constituted by rights, contracts or any
other means which, either separately or in combination and having regard to the
considerations of fact or law involved, confer the possibility of exercising decisive
influence on an undertaking, in particular by: ownership of the entire capital or of a
capital interest; ownership or the right to use all or part of the assets of an undertaking;
right or contract which confers decisive influence on the voting or decisions of the organs
of an undertaking.
(4) Control is acquired by persons or undertakings: which are holders of the rights or
entitled to rights under the contracts and transactions referred to in the preceding
paragraph; or while not being holders of such rights or entitled to rights under such
contracts, have the power to exercise the rights deriving there from.
(5) A concentration shall not be deemed to arise where: banks, savings banks, or other
financial organizations or insurance undertakings, the normal activities of which include
transactions and dealing in securities, hold on a temporary basis securities which they
have acquired in an undertaking with a view to reselling them, provided that the disposal
of those securities takes place within one year of the date of acquisition, and provided
that they do not exercise voting rights in respect of those securities with a view to
determining the competitive conduct of that undertaking on the market; investment
management undertakings acquire business interest in undertakings, provided that they
exercise the acquired rights only with a view to preserving the full investment value and
provided that they do not exercise influence on the competitive conduct of the
undertaking.
State aids are governed by a special legislative Act- State Aids Monitoring Act.14

2. Relevant Competition Authority in Slovenia

The Prevention of the Restriction of Competition Act envisages, in order to carry out the
tasks foreseen in the Act, the establishment of an Office for the Protection of
Competition, which is independent and autonomous in exercising its tasks.

The Office supervises the application of the provisions of the Act, monitors and analyses
situations on the market, conducts procedures and issues decisions in accordance with the
Act, submits its opinions to the National Assembly and the Government on general issues
under its competence, and in accordance with the Council Regulation on the
Implementation of the Rules on Competition laid down in Articles 81 and 82 of the EC
Treaty, conducts procedures concerning violations of provisions contained in these two
articles.

                                                
14 Official Gazette of the RS, no. 37/2004, hereinafter ZSDP
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The Office also assesses alleged restrictive agreements referred to in Article 5 and abuses
of a dominant position mentioned in Article 10 of the ZPOmK. Following receipt of a
notification, it examines whether a concentration is compatible with the rules on
competition, and after the procedure is concluded, it approves, prohibits or conditionally
approves the concentration.

The Office is managed by its Director, who is also responsible for the activity carried out
by the Office. The Director of the Office issues acts under the Office’s competence.
There are two departments within the Office: department for economic analysis and
department legal affairs and investigation (the latter has a separate unit for investigation
actions).

Within the Office, the Consultative Committee, which is appointed by the Government at
the proposal by the Director of the Office for a period of four years, is established. The
Committee deals, at its own initiative or at the initiative by the Director of the Office,
with general issues under the competence of the Office, and submits its standpoints to the
Director of the Office. The members of the Committee may be re-elected. The
Government appoints the members of the Committee from among representatives of
economic branches and from among economic and legal experts in the area of
competition. The Committee is headed by its president, who is appointed by the
Committee from among its members. The members of the Committee shall be obliged to
protect the official confidentiality of the Office and the business secrecies of
undertakings.

The nomination of the members (employees) of the Competition protection Office is
governed by the general rules which regulate the nomination of public servants.15

Currently, 17 people are employed by the Competition Protection Office; among them 15
are “case-handlers” and 2 are clerks (apprentices).

II. The general approach to market definition under Slovenian Competition Law

The decisions of the Slovenian Competition Protection Office are not published.16 To be
able to access them one has to fulfil certain conditions (such as to prove a scientific or
research interest). This explains why it was not possible to make a general assessment of
the approach toward a market definition under Slovenian Competition Law as exercised
by the Competition Protection Office. The author of this report was only able to access
the decisions dealing with the definition of the relevant market in media sector.

It should be noted, however, that the general approach to market definition is
nevertheless reflected in the Instructions on the Method and Conditions for Defining the

                                                
15 Zakon o javnih XVOXåEHQFLK��Official Gazette of the RS, no. 56/2002.
16 With the exception of the ruling (decision making sentence, dispositive). However, the reasons of the
decision are never published.
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Relevant Market17, which set out the method and conditions for the definition of the
relevant market required in procedures conducted before the Office.

As a starting point, the relevant product market comprises all the products and/or services
that the consumer and/or user considers to be interchangeable or substitutable by reason
of their characteristics, price or intended use.

The following factors in particular need to be taken into account in determining the
relevant market:

• demand substitutability;

• supply-side substitutability;

• potential competition;

• barriers to market entry.

Demand substitutability defines the extent of products that the consumer considers to be
interchangeable or substitutable.

Demand-side substitutability is established in particular with the anticipated switching of
a large number of consumers to another product in the event of the price of the relevant
product rising by more than 5 per cent, or the switching of a large number of consumers
to another supplier of the same or equal product in the event of the price of the relevant
product rising by more than 5 per cent (SSNIP test).

In order to establish demand substitutability the groups of consumers who cannot switch
to another product irrespective of a rise in the price of the product must also be taken into
account.

To determine whether demand substitutability exists the time component of the product,
and especially a time constraint on supply, is taken into account.

Supply-side substitutability means the ability of the producer to switch to production and
distribution of an equal product in a short time and without a substantial increase in costs
in the event of a rise in the price of the relevant product.

In order to define potential competition the level of competition in the relevant market
and the conditions under which new competitors can enter the market need to be
established.

Potential competition is also established with reference to anticipated changes in the
conditions prevailing in the market, and especially barriers to entry.

                                                
17 Official Gazette of the RS, nos. 83/2000 and 69/2002.
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Barriers to entry comprise all circumstances that constitute a barrier against potential
competitors entering the market.

In addition to the specific factors applying to a particular case, significant entry barriers
include:

• customs and other import duties and/or restrictions;

• technical restrictions;

• transport costs.

The relevant geographic market comprises all areas in which competitors in the relevant
product market compete with each other in the sale or purchase of products under equal
competition conditions.

The demand-side substitutability is generally the primary test under Slovenian
competition law and therefore the most important factor for the delineation of markets.

B. Repertoire of relevant product and geographic market in the media sector in
Slovenia

I. Publishing

The most media cases in Slovenian competition law owe their existence to concentrations
of publishing houses. Indeed, 12 out of a total number of 17 media cases, in which (at
least some kind of) a definition of the relevant market was given, are dealing with the
publishing sector. Although a number of theses cases did not elaborate in great detail on
all the relevant criteria and methods normally used to define the relevant product and
geographic market, it is fair to say that the analysis revealed a significant coherence of
the Competition Office’s views. We will try to elaborate on its approach in the following
paragraphs.

It should also be noted that only one of the analysed decisions was subject to an appeal to
the Court by the parties.18 The Court (2NURåQR�VRGLãþH�/MXEOMDQD), acting in its capacity
to exercise the judicial review over Competition Office’s decisions, has confirmed the
position taken by the latter when defining the relevant market.19

                                                
18 “Door-to-door”-case, no. 333-30-003/95-01/11, 10.7.1995.
19 &DVH���3J���������2NURåQR�VRGLãþH�/MXEOMDQD��ILUVW�LQVWDQFH�FRXUW�LQ�FLYLO�PDWWHUV��
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1. Newspapers

In two cases (in 1995 and 2003) the Competition Protection Office (CPO) had to deal
with the determination of the relevant market for newspapers.

a. Product market: Daily newspapers

In Door-to-door,20 three newspapers (Delo, Slovenske novice and Razgledi) were accused
of an abuse of the dominant position as well as of having entered into a cartel agreement.
The CPO obviously decided that only daily newspapers (Delo and Slovenske novice)
were problematic in terms of the relevant market definition, as it did not pay particular
attention to Razgledi- a two-week magazine. As regards Delo and Slovenske novice, the
CPO established each of them formed a separate product market. They are not
interchangeable products on the daily newspapers market because each of them has their
own circle of readers. The CPO went on to say that the systems of distribution were also
different to a degree that justifies a conclusion on separate markets. It pointed out that
Delo, considering its long-term status on the market, enjoys a special reputation among
its readers. It is interesting to notice, however, that the CPO did not use the criterion of
“serious” (Delo) and “tabloid” (Slovenske novice) newspaper to differentiate between the
two markets but rather the “reputation among readers”. The Court however, in affirming
the CPO’s decision, added that it was (in addition to the criteria specified by the CPO)
impossible to consider the two newspapers as substitutes because of the “different
editorial policy, contents and target readers”.21

Eight years later, in 2003, the CPO had to deal with a similar case, where a contract to
establish a new company between following publishers was concluded:  Delo d.d.
Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje, Podjetje za informiranje
d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio tednik Ptuj- Skupni list
d.o.o.22 The CPO had to decide whether the agreement was anti-competitive and
therefore illegal. In this landmark decision, the CPO has elaborated on the relevant
product market in more detail. First, it pointed out, that depending on the final purchaser
of the newspaper, two markets must be separated: the market for selling the newspapers
to the readers (consumers) and the market for selling the newspaper for advertising.
Secondly, the former market (a readers’ market), the CPO noted in obiter dictum, could
further be divided into the following sub-markets:23

                                                
20 Case no. 333-30-003/95-01/11, 10.7.1995.
21 &DVH���3J���������2NURåQR�VRGLãþH�/MXEOMDQD�
22 Case no. 723-2/03-1, 2.6.2003.
23 This view was confirmed in case no. 3071-46/04-7, z dne 28.12.2004, again as obiter dictum.
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Daily newspapers-which can be further divided into:

aa. National newspapers (being read across the country)- which can be further
divided into:

• General- information daily newspapers;

• Sports- information daily newspapers;

• Financial- information daily newspapers.

bb. Regional newspapers (being only read in specific regions of the country)-which
could also be further divided into:

• General-information daily newspaper;

• Regional-information periodicals.

cc. Periodical (weekly, monthly etc) magazines.

The advertising market for the advertising-space in newspapers is a separate market, as
newspaper advertising is not interchangeable with other media. In order to come to this
conclusion, the CPO established that the target (readers’) group in newspapers has a
higher education compared to target groups in other media (i.e. TV). In addition, the price
of the advertising-space in newspapers varies considerably from prices in other media.
The same argument was once again repeated in 2004- GV Revije/Dnevnik merger.24

Beside the argument on higher education of the readers, the CPO also pointed out that the
main purchasers of advertising space in newspapers were not individual firms but rather
large advertising (media) pools who tend to buy out advertising space for their clients.

In its decision (Delo d.d. Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje,
Podjetje za informiranje d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio
tednik Ptuj- ustanovijo Skupni list d.o.o), the CPO therefore found that publishers of
regional newspapers did not breach competition rules. To establish this, the CPO defined
the relevant market as daily regional general-information newspapers.

It should finally be mentioned that the CPO proposed (again as obiter dictum) a possible
existence of a separate retail distribution market for newspapers.25

                                                
24 Case no. 3071-46/04-7, 28.12.2004.
25 Case no. 3071-32/2003-11, z dne 10.10.2003: DZS/Dnevnik merger.
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b. Geographic market

In all of the above cases the geographic market was defined as national- Slovenian. The
CPO stressed that language barriers with newspapers were so important that they justified
the existence of a national market. The only exception was the decision in Delo d.d.
Ljubljana, Gorenjski glas d.o.o., Kranj, NT/RC d.o.o. Celje, Podjetje za informiranje
d.d., Murska Sobota, Primorske novice, d.o.o. Koper, Radio tednik Ptuj- ustanovijo
Skupni list d.o.o. There, the local newspapers (Gorenjski glas, Novi tednik, Primorske
novice) were considered to constitute separate regional markets: Gorenjska, Primorska,
Ptuj, Murska Sobota and Celje. The relevant geographic market in this case was therefore
narrowed down to individual regions.

2. Magazines

The definition of the relevant market for magazines can only be deduced from obiter
dictum of the CPO in several cases.

a. Product market

A few times the CPO emphasized that the newspaper and magazine (periodical press)
markets shall be separated from each other as well from the market for books.26 In
Nevis/GV Skupina merger27 it has added that there is a separate market of periodical
business publications, which could be further divided into daily business newspapers and
other (weekly or monthly) business magazines. It is interesting to notice that the CPO
specifically declared electronic publications (e-versions of the magazines) not to
constitute a separate market. Considering the level of development of electronic
publications at the time the decision was made it could only be concluded they are a
complementary (rather than a substitute) when compared to their printed counter-parts.

b. Geographic market

In all of the above cases the geographic market was defined as national- Slovenian. The
CPO once again stressed the language barriers were so important that they justified the
existence of a national market.

3. Books

a. Product market

Already in 1999, the CPO declared that there exist at least three separate markets
regarding books:28

                                                
26 Case no. 3071-1/04-2,  2.3.2004: 0ODGLQVND�NQMLJD�]DORåED/Mladinska knjiga Birooprema merger.

Case no. 3071-46/04-7, 28.12.2004:GV Revije/Dnevnik merger. Case no. 3071-34/01-7,
11.12.2001:Nevis/GV Skupina merger.

27 Case no. 3071-34/01-7, 11.12.2001.
28 Case no. 3071-18/99-3, 10.12.1999: Mladinska NQMLJD�=DORåED�0ODGLQVND�NQMLJD�7UJRYLQD merger.
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• Publishing market;

• Retail purchase market;

• Gross purchase market.

This approach was confirmed in the subsequent decisions.29

The landmark decision regarding the definition of the relevant product market for books
is probably the 0ODGLQVND� NQMLJD� ]DORåED�&DQNDUMHYD� ]DORåED merger.30 The future
merger could lead to a dominant position in publishing, retail and wholesale purchase
markets. With regard to publishing market the CPO determined that there are special
submarkets for general books, schoolbooks and magazines.31 The further division of the
general books market into domestic and translated literature (belletrist literature),
handbooks, encyclopaedia, children books, dictionaries etc. was also mentioned; whether
they present a further subdivision of the general books market remained nevertheless an
open issue.

In another decision (Nevis/GV Skupina merger) the CPO had to decide whether there
exist separate publishing markets for legal and business (specialist) literature.32 The
answer was affirmative. In addition, two further markets were recognized: market for
business information database and market for legal information database.

With regard to retail purchase markets it could be implied (from obiter dictum in
0ODGLQVND� NQMLJD� ]DORåED�0ODGLQVND� NQMLJD� WUJRYLQD merger) that further submarkets
may exist for books sold:

- in bookstores,

- by telephone,

- via Internet;

- by way of a membership in readers’ clubs33

- in super and mega markets.34

                                                
29 Case no. 3071-7/00-23, 28.7.2000: '=6�7HKQLãND�]DORåED�6ORYHQLMH merger.
30 Case no. 3071-64/02-9, 27.11.2002.
31 In case no. 3071-1/04-2,  2.3.2004: 0ODGLQVND�NQMLJD�]DORåED/Mladinska knjiga Birooprema merger,

the CPO- in addition to general books, schoolbooks and magazines- defined a further market for
publishing of audio products.

32 Case no. 3071-34/01-7, 11.12.2001.
33 Case no. 3071-18/99-3, 10.12.1999: Mladinska NQMLJD�=DORåED�0ODGLQVND�NQMLJD�7UJRYLQD merger.
34 Case no. 3071-64/02-9, 27.11.2002:�0ODGLQVND�NQMLJD�]DORåED�&DQNDUMHYD�]DORåED merger .
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Although the CPO very rarely described the methodology used for reaching the definition
of the relevant market, we have noticed that the approach in the publishing sector
nevertheless differed from the standard approach.35 As the demand-side substitutability
test would not always lead to a reasonable result in this sector, the CPO analysed the
possibilities of the supply-side substitution as well as other barriers for entrance into a
market. Hence, it examined whether a supplier has the possibility to switch his
production to the product in question within a short lapse of time. It has come to a
conclusion that the entry into the publishing market in Slovenia is relatively simple, as no
major investments are needed. Besides, the purchase and supply markets are fragmented
and competitive to a considerable extent.36

b. Geographic market

Again, in all mentioned cases the relevant geographic market was considered to
correspond to the territory of Slovenia.

II. Music

In music sector, the CPO has not yet had an opportunity to decide on the issue of relevant
market.

III. Film

In the film sector, the CPO has not yet had an opportunity to decide on the issue of
relevant market.

IV. Broadcasting

Since 2000, the CPO has dealt with four broadcasting cases, where the definition of the
relevant product and geographic market was a precondition to decide on the admissibility
of concentrations. All of them concerned television.

1. Radio

In radio sector, the CPO has not yet had an opportunity to decide on the issue of relevant
market.

                                                
35 As stated above (see p. 10), the standard approach in Competition Protection Office’s decisions is to

use demand-side substitutability test (SSNIP test).
36 Case no. 3071-7/00-23, 28.7.2000: '=6�7HKQLãND�]DORåED�6ORYHQLMH merger.
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2. Television

In contrast to the Commission’s practice, the CPO has not yet had the chance to decide
on the issue of separate markets for pay TV and free TV. This is to a large extent due to
the fact that pay TV is still rather underdeveloped in Slovenia. This is not to say,
however, that the pay TV broadcasting has never been under scrutiny of the CPO with
regard to the relevant product and geographic market.

Geographic market was once again determined as national (Slovenian). The main reasons
were language barriers and cultural differences.

a) Upstream markets

In POP TV/Kanal A merger37 the CPO had to deal with a number of issues. POP TV and
Kanal A are commercial televisions, gaining most of their income by advertising. They
cover 80% of Slovenian territory. In order to rule on the admissibility of the merger, the
CPO divided the upstream market into at least two separate markets:

- market for the acquisition of broadcasting rights;

- market for the TV production.

In the latter market, the CPO stressed that home production shall be further separated
from the independent production. In the case at hand, only the independent production
was taken into account.

Further divisions (such as acquisitions of broadcasting right for sporting events v. films)
have so far not been considered.

b) Downstream markets and TV infrastructure markets

The question whether the (downstream) retail market can be further subdivided according
to the different technical means of distribution, i.e. the distribution via cable networks or
via satellite or terrestrial frequencies has also been answered before CPO. In a recent case
UGC Europe/Telemach the CPO held that televisions via cable and satellite are not
interchangeable from the consumers point of view since they face considerable obstacles
when switching from cable to satellite or vice versa, mostly because of the costs
involved.38 On the supply side there are huge barriers to entry into the market: the costs
for development and management of new networks and technologies are extremely high.
From obiter dictum it can be deduced that the retail supply of television services could be

                                                
37 Case no. 3071-20/00-19, 28.8.2000.
38 Case no. 3071-64/2004-7, 3.2.2005.
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further divided into separate markets for supply of the services to viewers (final users)
and to the other cable operators.

c) TV advertising markets

In 2001, the CPO unequivocally declared that TV advertising market should be separated
from advertising in other media.39 Pro Plus/RTV Slovenija case was about the abuse of a
dominant position. It is worth of special attention because (at least to our knowledge) it is
the only case in which the CPO specifically revealed the method of defining the relevant
market. The survey conducted among advertisers revealed that the majority of them
would not consider advertising in other media as an alternative to TV even in the case of
a significant raise of the price of TV advertising. TV advertising was particularly not
substitutable with respect to new market products.

From the geographic point of view it is interesting that in POP TV/Kanal A merger40 the
CPO further separated TV advertising between national and local markets.

V. Internet

Only recently (2004 and 2005) has the CPO dealt with the issue of the relevant market
definition in Internet sector. The main question concerned the issue of substitutability
between broad-band Internet service and cable Internet service.

Internet access

In Telekom Slovenije/Medinet (alleged abuse of the dominant position) case the CPO
ruled that the relevant product market is the Broad-band Internet service (ADSL).41 The
ADSL network is not interchangeable with cable access to Internet as there are
considerable differences between the speed and security of the transferred data. The test
of the demand-side substitutability was additionally used and reached the same result.
The CPO also made clear that Internet access by electricity network or mobile GSM or
GPRS networks or satellite connections (wireless access) cannot be regarded as a
substitute to ADSL due to a very limited number of users and due to a still very limited
operability in practice.

The same position was confirmed in UGC Europe/Telemach.42

                                                
39 Case no. 3073-2/99-52, 20.2.2001.
40 Case no. 3071-20/00-19, 28.8.2000.
41 Case no. 3072-14/02-62, 19.11.2004.
42 Case no. 3071-64/2004-7, 3.2.2005.
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C. Comparative analysis of media market definitions adopted by the European
Commission and those adopted under Slovenian national competition law

As the market definition issues in media cases in Slovenia are still very few compared to
the practise of the EC Commission, it is difficult to make a comprehensive comparative
analysis. Another reason why the comparison may not be reliable lies in the fact that
decisions made by the Slovenian CPO are not published, which remains a considerable
obstacle in the pursue of a research. Also, the technique of drafting the decisions is still
developing; the cases from 2000 onwards have a much better structure, whereby the
issues of relevant market can be spotted immediately (at first sight).

We could say that the results reached by the Slovenian CPO regarding relevant product as
well as geographic markets are very much (or even: entirely) in line with the
Commission’s views. This was demonstrated in a number of cases cited above (for
example in TV broadcasting sector and especially in publishing sector). What cannot be
estimated as satisfactory however, are the methods and proofs used by the CPO when
deciding upon the definition of the relevant market. In most cases it is difficult to
establish which methods (demand-side substitutability, supply-side substitutability etc)
were used as a tool to determine the relevant market. One thing is clear, however: the
CPO (like the EC Commission) tends not to use the SSNIP test in order to define the
relevant product market in media cases.

As no divergent final results when compared with the approach in the EC were found in
Slovenian competition law, it is fair to conclude that – taking into account the embryonic
stage of the Slovenian competition law – media market definition in Slovenia are
altogether satisfactory. With the continuing monitoring and research of the CPO’s
decisions things should only go better.

D. Impact of Different Regulatory Frameworks on Market Definitions

Introduction

With a population of less than 2 million, Slovenia has around 1,200 different media,
including 968 printed publications with a total circulation of about 6 million. Around
60% of Slovenian households are linked to cable television systems. The internet access
in households has shown dramatic growth in recent years, tripling from 15 % in 1999 to
45 % in 2003. While dial-up access still prevails, broadband technologies are gaining
ground, with cable having a 14 % share and ADSL closing in with an 8 % share in
households.

In Slovenia, 7 daily newspapers are published, with a total circulation of about 350,000;
45 weeklies and regional newspapers with a circulation of 1.6 million; 33 fortnightly
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publications with a circulation of 360,000; 41 occasional publications on current affairs,
the economy and politics with a total circulation of 612,000; 183 academic and
professional journals; 33 cultural magazines, mainly monthlies, with a total circulation of
around 80,000; 48 entertainment tabloids and magazines with a total circulation of
around 500,000; as well as 8 foreign language magazines on Slovenia. The traditional
GDLOLHV� �'HOR�� 9HþHU�� 'QHYQLN��� ZKLFK� EHJDQ� WR� EH� SXEOLVKHG� DIWHU� WKH� 6HFRQG�:RUOG
War, have the largest number of regular subscribers. Regional weeklies with a similar
tradition and a relatively large circulation also have a high percentage of regular readers.

In Slovenia there are 4 national television channels and over 30 regional and local
channels. The development of the cable TV network around Slovenia, presently managed
by over 80 cable operators, stimulated the appearance of local television channels.

RTV Slovenija (RTVS) is a public service broadcaster with two national coverage
television channels. There is also a regional television channel for the Italian minority
broadcasting from a regional centre in Koper-Capodistria. Additional regional television
channel was launched from a regional centre in Maribor in 2002. The first channel SLO 1
started in 1958. There is a variety of programmes broadcast daily with a total duration of
24 hours; more than half of them are in-house productions.

Pro Plus, a company with mixed ownership (CME and Slovenian partners), started
business in 1995. It now produces the leading commercial TV channels in Slovenia –
POP TV and Kanal A. These are independent and complimentary TV channels,
producing a wide range of domestic programmes as well as offering a variety of
international programmes.

According to the people meter measurement43 in 2003, public national services had a 34
% share (SLO1 25 % and SLO" 9 %) and commercial national services a 38 % share
(POP TV 29 % and Kanal A 9 %) of Slovenian television audiences.

The radio market in Slovenia is highly fragmented. After the liberalisation of the
allocation of frequencies following Slovenian independence, the number of electronic
media entities almost trebled. Private players are well established in this competitive
market and it is more difficult for the public channels to achieve high shares. RTV
Slovenija (RTV SLO) is a public service broadcaster with three national radio
programmes (Program A, Val 202, program ARS), four regional programmes (one of
them Radio Capodistria is designed for the Italian minority) and one local radio
programmes, there are more than 70 regional and local commercial and non-commercial
radio stations.

In 1991, the media sector was entirely privatised, with the former state radio and
television broadcasters remaining the only public-owned institutions. Public radio and
television (RTVS) enjoy special status in terms of national significance. It is financed

                                                
43 Media Service AGB
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from monthly licence fee, the total sum of which is approved by the state. It is also
allowed to supplement its income through commercial sources.

The systemic media law (Mass Media Act) covers all media: broadcasting, print,
electronic publications, teletext and other forms. Media legislation is thorough and
restrictive, but regulatory and supervisory bodies are generally not very effective. Media
concentration is high and is still in progress. Data on ownership are easily accessible but
change rapidly, making the media landscape difficult to map and interpret.

I. Regulatory Frameworks in Slovenia having an impact in the media sector

1. Legal framework

a) Constitutional provisions

The Constitution of the Republic of Slovenia44 was proclaimed on 23 December 1991.
Freedom of expression, of thought, freedom of speech and public appearance, of the press
and other forms of public communication and expression and the right of reply are
constitutionally guaranteed. Everyone may freely collect, receive and disseminate
information and opinions (both Article 39). The rights to personal dignity and safety
(Article 34), to correction and reply (Article 40), to privacy (Article 35), protection of
personal data (Article 38) and the rights of children (Article 56) are also guaranteed by
the 1991 Constitution.

b) Sector-specific regulations

aa.  The Mass Media Act (Zmed)

In June 2001, the Slovenian Parliament Slovenia adopted the Mass Media Act (Zakon o
medijih – ZMed)45 providing rules and regulations for the entire media sphere: print,
broadcasting – public and private, and others.

The Previous media law adopted in April 1994 had regulated print as well as radio and
television broadcasting. Public radio and television was not covered under this piece of
legislation but regulated by a special law on RTVS which was also adopted in April
1994.

The law pays considerable attention to the protection of pluralism and media
transparency, which are protected by the imposed limit of shares owned by one legal
person in different media entities. It contains special provisions on radio and television
stations and programs.

                                                
44 Official Gazette of the Republic of Slovenia, N. 33/1991
45 Official Gazette of the Republic of Slovenia, N. 35/2001
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Anyone who wants to acquire more than 20% owner’s share in a radio or television
station or a daily newspaper, now has to obtain an approval from the Ministry of Culture.
The Ministry will refuse to issue such an approval if it leads to a buyer gaining a
monopoly over advertising (in such a case the refusal is not simply an option, but
obligation). The monopoly means gaining control over more than 30% of radio or
television advertising time, or coverage that exceeds 40% of the national coverage. As for
the daily newspapers, this translates into 40% of the total sold copies in Slovenia.

Under Article 2/1 of this law mass media are: newspapers and magazines, radio and
television stations, electronic publications, teletext and other forms of editorially
formulated programming published daily or periodically through the transmission of
written material, vocal material, sound or pictures in a manner accessible to the public.
(Art. 2/1)

For the purpose of entry in the mass media register the publisher must register the mass
medium at the Ministry of Culture prior to commencing the performance of activities.
The ministry must enter a medium in the mass media register if the applicant fulfils all
the conditions prescribed by this act. (Art. 12 and 13).

The dissemination of programming that encourages national, racial, religious, sexual or
any other inequality, or violence and war, or incites national, racial, religious, sexual or
any other hatred and intolerance shall be prohibited (Art. 8).

Any person shall have the right to demand that the responsible editor publish free-of-
charge a correction by such person to any report published that infringes upon the
person’s rights or interests. (Right to correction of a report published – Art. 26/1). If the
responsible editor fails to publish a correction within the period and in the manner
stipulated by the present act, the person that demanded the publication of the correction
shall have the right to file a suit against the responsible editor at the court competent for
civil disputes (Art. 33).

Any person shall have the right to demand that the responsible editor publish free-of-
charge a reply to information published by which that person through demonstrable
statements denies, significantly corrects or significantly elaborates upon the statement of
facts and figures in the information published. The right to reply to information published
is intended to secure the interest of the public in terms of objective, multilateral and up-
to-date information, as one of the essential conditions for democratic decision-making in
public affairs (Art. 42).

Surreptitious advertising shall be prohibited. Advertising may not: prejudice respect for
human dignity, incite discrimination on the grounds of race, sex or ethnicity, or political
or religious intolerance, encourage behaviour damaging to public health or safety or to
the protection of the environment and the cultural heritage, give offence on the grounds
of religious or political beliefs or damage consumers’ interests (Art. 47/1,2).

Advertisements that are targeted primarily at children or in which children appear may
not contain scenes of violence, pornography or any other content that could damage their
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health or mental and physical development or otherwise have a negative effect on the
impressionability of children (Art.49/1).

The second part of the mass media act contains special provisions on radio and television
stations. Among programming requirements and restrictions are more detailed rules on
protection of minors. Television stations may not present scenes of unjustified or
excessive violence or pornography or other programmes that could seriously harm the
mental, moral or physical development of children and other minors (Art. 84/1).

Television station may between 12 pm and 5 am present programming that contains
scenes of violence and erotic material only if they are clearly and understandably
designated by a visual symbol prior to the presentation thereof and warning must be
given that such programming is not suitable for children under the age of fifteen (Art.
84/3,4). On the basis of this provision the Broadcasting Council initiated in 2002 an
agreement on presenting visual symbols before presenting programs unsuitable for
children and minors. Different symbols were proposed for programs which are entirely
suitable for them and other for those programs minors could watch only with parent or
other adult person attendance. This agreement in the form of a recommendation was
signed on 2 July 2003 between Broadcasting Council and five major Television stations
(RTVS, Kanal A, TV Pika and TV3). Agreed symbols are published on TV schedules
and before presentation of the corresponding program. In practice this agreement is not
executed consistently.

bb. The Electronic Communications Act (hereafter ZEKom) 46

The Electronic Communications Act (hereafter ZEKom)47, among other areas regulates
the conditions and procedure for using the radio frequency spectrum and the conditions
for network interconnection services, conditions for using radio and telecommunications
terminal equipment and regulates the organisational structure and operation of the
Telecommunications, Broadcasting and Post Agency of the Republic of Slovenia as an
independent regulatory authority in this field.

cc. The Law on Radio-television Slovenia

The Law on Radio-television Slovenia48, public service broadcaster (zakon o
Radioteleviziji Slovenija- RTVS) was adopted on 8 April 1994. RTVS Slovenia shall
have the status of a public institution of special cultural and national importance,
performing a public service in the field of radio and television broadcasting activities.
This special law (lex specialis), beside the systemic media act, regulate status of the RTV
Slovenia as a public institution performing public service in the field of radio and
television activities. It regulates its status, activities, administration, management and
supervision. According to the law, RTVS broadcasts on 2 national TV channels, 3

                                                
46 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004
47 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004
48 Official Gazette of the Republic of Slovenia, N. 18/1994 with amendments
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national radio channels, airs one radio and TV channel for the Italian and Hungarian
national community respectively, produces radio and TV programmes for Slovene
national minorities in the neighbouring countries, radio and TV programmes for foreign
audiences and radio and television programmes in the regional centres in Maribor and
Koper/Capodistria.

In April 2005 the government submitted the draft new law on Radio-television Slovenia
which gives more power and competences to the state, especially by nominating the
majority of members in proposed new governing bodies (programme and audit board)
and by that endangered the present public status of this institution.

dd.  Copyright and Related Rights Act

The Copyright and related rights Act of 30 March 1995 as amended on 26 January 2001,
10 April 2001 and on 9 April 200448a (in force since 11 May 2004), deals with the right of
authors with respect to their works of literature, science and art (copyright), the rights of
performers, producers of phonograms, film producers, broadcasting organisations,
publishers and makers of databases (related rights) and finally with individual and
collective management and enforcement of copyright and related rights (Art. 1).

ee. Law on the Slovenian Film Fund

The law on the Slovenian Film Fund48b establishes the Slovenian Film Fund (Filmski
sklad Republike Slovenije) as a public fund with the objective of transferring to the Fund
the implementation of the National Cultural Programme in the sphere of film production
and reproductive cinematography, the organization of film festivals and the granting of
awards for achievements in cinematography (Art. 1). The annual budget of the Fund
ranges between 2 and 3 million EUR.

c) Administrative regulation/rules

On the basis of the mass media act 18 different by-laws and administrative regulations
were adopted by government or competent ministry.

II. Regulatory authorities in Slovenia having an impact on the media sector

I. The Ministry of Culture

a) Legal basis

The Mass Media Act.

                                                
48a Official Gazette of the Republic of Slovenia RS Nos 21/1995, 9/2001, 30/2001, 43/04.
48b Official Gazette of the Republic of Slovenia, N. 17-664/1994, RS 22-976/2000.
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b) Functions/competencies

The Ministry of Culture supervises the implementation of the Law on Mass Media and
keeps the mass media register.

2. The Media Inspector

a) Legal basis

The Mass Media Act.

b) Functions / competencies

The Media Inspector of the Ministry of Culture supervises the implementation of the Law
on Mass Media. The Media Inspector deals with breaches of the Law on Mass Media on
his own initiative or after complaints from the public. In 2004, the Inspector dealt with
116 cases. 72 were complaints from the public and 46 were the result of the inspector’s
own initiative. The majority of the complaints were about the obligation to enlist the
media into the register of media, followed by complaints about the transparency of media
data and about the protection of the Slovene language.

There is only one media inspector for 841 media outlets. While the Media inspector
managed up to now to solve most of the complaints from the public, possibly also
because there are relatively few such complaints, there is not enough pro-active work by
the inspector, who should be monitoring the media content and determining whether it is
in compliance with the Law on Mass Media.

3. The Telecommunications, Broadcasting and Post Agency of the Republic of
Slovenia

a) Legal basis

The Agency is a legal person of public law founded in accordance with the Electronic
Communications Act (hereafter ZEKom).49. ZEKom regulates indirectly the broadcasting
field as well. Broadcasting is a radio-communication service for broadcasting and
dissemination of radio or television programs involving direct public reception in an open
space without selection. The meaning of the term program is defined by a law regulating
the media (ZEKom, Article 3). The basic purpose of ZEKom is to ensure an efficient
competition on the electronic communications market, preservation of an effective use of
the radio-frequencies spectrum, as well as to ensure a universal service and protection of
consumers (Article 2). Chapter 11 of ZEKom regulates digital radio and television
activity particularly regarding the possibilities of access to application programs
interfaces and electronic programming guides

                                                
49 Electronic Communications Act (ZEKom). Uradni list RS 43/2004, 26.4.2004

11.56

11.57

11.58

11.59



25

b) Functions/competencies

The Agency for Post and Electronic Communications (Agency) is an independent
regulatory authority, whose decisions can only be challenged before courts. It is financed
by fees, collected from telecommunication and broadcasting operators. The Agency has
powers to manage telecommunication and broadcasting spectrum, regulate the post
market, settle disputes among operators on prices, infrastructure etc., set the prices of
some services, decide on concentration in certain cases, collect the fees from operators,
supervise telecommunication and broadcasting operators and it is also competent for the
accreditation of electronic signatures.

It is managed by a director and two deputies - one for the telecommunication and one for
the broadcasting field - all three appointed by the government (ZEKom, Article 116). The
Agency provides support to two independent councils: one for telecommunications and
the other for broadcasting. Both councils have a power to give or refuse their consent to
the statutes of the Agency.

4. The Broadcasting Council

a) Legal basis

The legal basis for the Broadcasting Council is the Mass Media Act (for details, see
below).

b) Functions/competencies

The Broadcasting Council is an independent expert body in the broadcasting regulation
field.

It consists of seven members, appointed by the National Assembly on the basis of a
public invitation, for a tenure of five years. The Parliament also formally appoints the
President of the Council, who is elected by the members of the Council from their own
ranks. Candidates for membership are nominated by the:

University of Slovenia (experts for law, telecommunications and information)

• Chamber of Culture (expert for audio-visual culture)

• Chamber of Commerce (expert for economy)

• Slovene Journalist Association (expert for journalism and communication studies)

According to the Mass Media Act the Broadcasting Council shall conduct the following
tasks:

• it shall provide the  Telecommunication, Broadcasting and Post Agency with
initiatives for the conduct of expert supervision of the implementation of

11.60

11.61

11.62

11.63



26

programming requirements and restrictions specified in the present act and shall
adopt the annual plan for the conduct of such supervision,

• it shall adopt decisions on the issue, revocation and transfer of licenses for performing
radio and television activities, and provide the agency with binding proposals and
approvals for the issue and revocation of licences for performing radio and television
activities,

• it shall adopt decisions on the assignment or revocation of the status of a local,
regional or student radio or television station, and propose to the agency the issue of
the relevant acts,

• it shall provide the relevant ministry with a preliminary opinion on the assignment or
revocation of the status of a non-profit radio or television station,

• it shall adopt decisions for the preliminary opinion of the agency in connection with
the restriction of concentration,

• it shall assess the situation in the area of radio and television stations,

• it shall propose to the responsible minister detailed criteria for defining local and
regional programming, the procedure and conditions for acquiring the status of
special stations, and criteria for in-house production and other programming on radio
and television stations specified in the present act,

• it shall give approval to regulations setting out the procedure for issuing, amending,
renewing and revoking the licence for performing radio and television activities and
the content of the ruling on the issue thereof ,

• it shall propose the method and criteria for formulating the list of events of public
importance in the Republic of Slovenia and the procedure for compulsory
consultations among interested parties, and shall formulate the agency proposal for
the content of the list,

• it shall propose to the relevant ministry a development strategy for radio and
television stations in the Republic of Slovenia,

• it shall for the National Assembly draw up an annual report or assessment of the
situation in the area of broadcasting and proposals for improving the situation and

• shall perform other tasks in accordance with the present act and the founding act.

Technical, expert, financial and administrative support for the operation of the
Broadcasting Council is provided by the Telecommunication, Broadcasting and Post
Agency of the Republic of Slovenia. The funds for the work of the Broadcasting Council
shall be provided from the national budget, at the proposal of the agency. The funds are
managed by the agency as ordered the Broadcasting Council.
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However, its effectiveness was for most part of 1990s doubtful, as it has never actually
withdrew any broadcasting license, in spite of alleged violation of the media law by some
stations. Its control of broadcasting stations remained mostly on paper. The situation
changed with the entry into force of the new Mass Media Act, but its powers remain
limited while the law still is quite frequently not observed sufficiently.

5. The Market Inspectorate

a) Legal basis

Constitution, laws and secondary legislation.

b) Functions/competencies

The Market Inspectorate of the Republic of Slovenia (within the Ministry of the
Economy) is a national inspection agency, operating independently on the basis of
regulations set out in the constitution, laws and secondary legislation. The inspectorate is
responsible for supervising the application of laws and other regulation in the areas of
consumer protection, trade, the catering industry, small business and crafts, prices, and
the safety of non-consumable products on the market.

The Market Inspectorate is responsible also for surveillance of copyrights and other
similar rights in e-commerce of different computer games, programmes, films and music
CD’s. Basis for any measure against violations for pirated phonograms and video grams
is the Act on Conditions for Reproductive Video and Audio Operations50. For this area
also the Act on Copyrights and Similar Rights51 applies. Articles 21 and 22 of this act
specify material copyrights among which there is also the right of reproduction (copying)
and distribution (sales).

Although surveillance of internet commerce is a very demanding procedure, the
Inspectorate carries out surveillance of internet pages. In cases of violations the
Inspectorate may according to the law temporarily confiscate video grams, which were
used for, or meant for a violation and submit them to authority in charge for dealing with
offences. Market inspectors for this purpose inspect also internet advertisements.

III. Market definitions and/or criteria upheld for market perception in the
relevant sector focused legislation

There are no specific market definitions for the media in Slovenia.

According to Article 2.1 of the Mass Media Act, mass media are: newspapers and
magazines, radio and television stations, electronic publications, teletext and other forms

                                                
50 Official Gazette of the Republic of Slovenia, N. 42/1994, 50/1994, 1/1995)
51 Official Gazette of the Republic of Slovenia, N. 94/2004
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of editorially formulated programming published daily or periodically through the
transmission of written material, vocal material, sound or pictures in a manner accessible
to the public

Broadcasting is a radio-communication service for broadcasting and dissemination of
radio or television programs involving direct public reception in an open space without
selection.

The meaning of the term program is defined by a law regulating the media (ZEKom,
Article 3).

According to Article 2.2 of the Mass Media Act,  programming comprises information of
all types (news, opinion, notices, reports and other information) and works under
copyright disseminated via mass media for the purpose of informing the public, satisfying
the public’s cultural, educational and other needs, and communicating on a mass basis.

The term "mass media" does not cover bulletins, catalogues, other forms of publication of

information intended exclusively for advertising, business communication, educational
processor the internal work of companies, institutions and foundations, societies, political
parties, and church and other organisations, school gazettes, the Official Gazette of the
Republic of Slovenia and the official gazettes of local communities, other official
publications, posters, pamphlets, brochures and transparencies, and video pages without
moving pictures (unpaid reports), unless stipulated otherwise by law. (Article 2.3)

1. Publishing

A media publisher is a legal or natural person that carries out activities of disseminating
programming in accordance with the Mass media Act (Article 9.1).

2. Music – copyright

According to Article 1 of the Copyright and related rights Act of 30 March 1995 as
amended on 26 January 2001, 10 April 2001 and on 9 April 2004 (in force since 11 May
2004), copyrights are the rights of authors with respect to their works of literature,
science and art .Related rights are the rights of performers, producers of phonograms,
film producers, broadcasting organizations, publishers and makers of databases.

3. Film

The law on the Slovenian Film Fund 01.04.1994 does not contain definitions of the terms
film, film market or cinematography.

4. Broadcasting (radio and television)

Broadcasting is a radio-communication service for broadcasting and dissemination of
radio or television programs involving direct public reception in an open space without
selection (Article 3.34 of the ZEKom).
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The meaning of the term program is defined by a law regulating the media (ZEKom,
Article 3).

5. Internet

Electronic media are mass media that disseminate their programming in an electronic
manner.

According to Article 2 a of the Electronic Signature Act “electronic data" means data,
which are formed or stored in an electronic way.

Information society services are services provided for remuneration, at a distance and
upon individual request of the recipient of the service (Article 3.35 ZEKom)

IV. Market definitions and/or criteria for market perception in the media-sector,
as upheld in sector specific practice of authorities and/or courts

1. Publishing

There are no  market definitions in the sector specific regulation.

Following the introduction of Zmed in 2001, none of the relevant institutions and
authorities (Ministry of Culture, Agency, or Council) have defined individual media
markets for which it would be possible to clearly determine the shares of individual
publishers. Despite the absence of precise definitions, and of the methodology needed to
make such definitions, the Ministry of Culture has been taking decisions based on Zmed
provisions regulating the restrictions of concentration in the publishing sector. The public
has no access to a clear overview of the applications it processed or the decisions it took.

2. Music – copyright

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

3. Film

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

4. Broadcasting (radio and television)

There are no market definitions in the sector specific regulation.

According to Zmed, the institution that takes decisions regarding restrictions on
concentration in the broadcasting field is the Broadcasting Council. In its 2001/2002
annual report, the Council assessed “provisions in the third paragraph of Article 58 of
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Zmed, which stipulates the cases in which the Ministry of Culture may reject the issuing
of approval for ownership links,” as insufficiently precise. “Furthermore, a methodology
that would be based on these provisions, and would enable the assessment of whether or
not media ownership is actually concentrated, has not been formulated yet. Provisions in
the third paragraph of Zmed are also incompatible with the legislation concerning the
protection of competition, so the Council has concluded that this issue should be
regulated as soon as possible.”52 In April 2003, the National Assembly Committee on
Culture, Education, Youth, Science and Sport processed the report of the Council and,
among other things, ordered the Ministry of Culture and the government to amend the
Zmed articles that refer to the restrictions of concentration.

In 2002 and 2003, the Council adopted several decisions regarding the restriction of
ownership concentration based on Article 58. For example, in 2002, the Council
processed three requests. In one case it issued a positive statement, while in the other two
cases its opinion was negative. The Council concluded that it could not adopt the decision
because “on the basis of the submitted material, and in the absence of criteria for
determining whether the applicant meets the criteria for restriction of competition, it is
not possible to form an opinion.” The same situation occurred in 2003, when the Council
processed 8 applications. In the 2003 annual report, the Council noted that “when it
comes to the assessment of concentration, the bodies responsible for the implementation
of Zmed have not adopted any measures or methodologies which would provide a
uniform criterion enabling them to assess and verify individual ownership shares of
publishers, and consequently, the extent of media concentration.”53

The Council receives data on advertising revenues, on the basis of which it takes
decisions, from the Ministry, which, in turn, uses as a source the collection of credit
reports and financial data for organizations and independent entrepreneurs (iBON).54

These data are based on official accounting statements of companies collected by the
Agency for Public and Legal Records and Services (AJPES). If we ignore the issue of
how the Ministry assesses the share of advertising revenues of individual publishers on
the basis of this data, the question that is still open is whether the threshold stipulated by
Article 58 of Zmed can be defined in this manner at all. The market covered by a radio
signal should be determined by the Agency, but, first of all, the Agency should define the
“entire” market on the basis of which it would be possible to determine the shares of
individual publishers. According to the ZEKom (Article 127),55 the Agency keeps official
records of frequency license holders. On the basis of these records, the Agency could
determine the size of the entire market covered by a signal, and even more importantly, it
should explain the methodology used to determine such a market and publish this
information. However, the Agency has not yet done this.

                                                
52 2001/2002 Report of the Broadcasting Council , 3RURþHYDOHF�'=, No 1.  8  January, 2003

53 2003 Report of the Broadcasting Council , 3RURþHYDOHF�'=, No. 115, 24 November, 2004
54 Credit reports and financial data for Slovenian companies for business use
55 Electronic Communications Act, ZEKom, UL RS 43, 2004, 26.4.2004
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In 2004, regardless of the standpoints in the 2003 report, the Council adopted several
decisions on the restriction of concentration. In 11 cases its statement was positive; in
two cases the Council was not able to make decision, because the applications were
assessed as incomplete and data provided therein did not provide sufficient grounds for
the decision.56 On the initiative of the Council, in Septemebr 2004 a working meeting
was held with the representatives of the Ministry of Culture and the Agency. The topics
discussed were the defining of the sources of data and methods of acquiring data needed
to determine whether or not an applicant meets the conditions stipulated in the third
paragraph of Article 58 of Zmed. Below are the resolutions adopted at this meeting:

1. The Ministry of Culture shall explain to the Council, in writing, the methodology of
acquiring data needed to take decisions in accordance with Article 58 of Zmed, and shall
define relevant sources providing data about the share of the sale of advertising space in
Slovenia in individual radio or TV programs.

2. The Ministry of Culture shall send to the Agency any request for approval of the
acquisition of ownership or management stake or a share in the voting rights in the assets
of a publisher of a radio program of twenty per cent or more. Before forwarding this
application to the Council, the Agency shall supplement this application with data about
the coverage with analogue terrestrial radio or TV programs, with regard to the current
text of Zmed and to the anticipated changes in Zmed.

3. According to Article 58, the Ministry of Culture determines the share of advertising for
every application along with the explanation of the calculated share.

At the same time, the Council proposed to the National Assembly to invite the Ministry
of Culture to assess the effects of Zmed implementation until then, and to prepare needed
amendments. The corresponding Committee of the National Assembly discussed the
Council report for 2004 at its May 2005 session.

5. Internet

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

V. Common factors and differences between these market definitions and the
market definitions used in application of the national competition rules

1. Publishing

Provisions found in Article 58 of Zmed regulate, in a rather rigid manner, the
(non)issuing of approval on the part of the Ministry of Culture. The Ministry does not
have the right of discretion and it is obliged to reject issuing of approval in the cases

                                                
56 2004 Report of the Broadcasting Council, 3RURþHYDOHF�'=, No. 20. 20 March, 2005
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listed in Article 58, in which one party acquires a dominant position, although such a
position is assessed exclusively on the basis of methodologically disputable indicators.
Therefore, in practice it is possible that a publisher gains a dominant position in a manner
not determined by Zmed, which refers exclusively to concentration. In such a case, a
publisher would not violate the provisions of Zmed, but it would violate those of ZPOmk,
whose implementation, however, is the responsibility of the Office for the Protection of
Competition. If the Office concludes that a publisher violates the provisions of ZPOmk, it
has to act regardless of the fact that the Ministry of Culture concluded that, according to
Zmed (i.e. the law for whose implementation it is responsible), the case was not one of
ownership concentration.

2. Music – copyright

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

3. Film

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

4. Broadcasting (radio and television)

The decision taken in the case of a merger of POP TV and Kanal A, the two largest
commercial televisions in Slovenia, reveals all deficiencies of the current media
legislation in Slovenia. In accordance with Zmed (Article 58), the Ministry of Culture
rejects issuing of approval if by acquiring the stake the publisher would have a dominant
position on the advertising market in such a way that the publisher’s share of sales of the
advertising space of a particular television program would exceed thirty per cent with
regard to the entire television advertising space in the Republic of Slovenia. However,
according to the data for 2002 published in the media, POP TV and Kanal A jointly held
more than a 60 percent share of advertising revenues in the television advertising market
in Slovenia. In 2002, the Council took a decision which was the basis for Agency's
opinion in the case of ownership linking of POP TV and Kanal A. Regardless of the
provisions of Article 58, the Council issued a positive statement, but on condition that the
declared programming concept of both channels remained unchanged. In taking this
decision, the Council relied on a provision in Zmed which states that publishers are
subject to the provisions regulating the protection of competition and that in the
procedures of the Competition Protection Office that refer to the concentration of radio
and television programs one participant in this process is the Agency (Zmed, Article 62).
In 1999, Produkcija Plus d.o.o. (Pro Plus) submitted a proposal with the Market
Inspectorate and the Competition Protection Office to start a procedure against RTV
Slovenia and requested the investigation of its alleged abuse of the dominant position on
the market (the proposal was based on the provisions of the Protection of Competition
Act). In 2001, the Competition Protection Office decided that a request by Pro Plus was
justified in part, i.e. the part that refers to the determination of the dominant position,
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because RTV Slovenia has dominant position in the markets of television advertising and
sales of broadcasting services thanks to the method of its funding. On the basis of the
analysis of documentation, the Office concluded that RTV Slovenia indeed held a
dominant position thanks to the method of its funding. “On the advertising market, RTV
Slovenia has significantly better position than its competitors, although it indeed has a
smaller market share than POP TV (a competitor). It can operate on the market
independent of other competitors, since it earns approximately 30 percent of its revenues
on the market, while nearly 70 percent of the resources needed for its operation are
provided from the budget and by the legally prescribed levies (i.e. license fee). It is also
necessary to stress entrance barriers, which are quite strong because of the small size of
the country, given that the operation of TV organizations depends on the size of the
market and population, purchasing power, the share of funds spent on advertising and the
status of public service television. Given the small size of Slovenia and given that the
market cannot expand beyond the national borders because of language and cultural
barriers, operational costs of a television organization with national coverage in Slovenia
are very high, and entry into the market is hampered by the size of the market and the
status of public service television. The Protection of Competition Act stipulates that a
dominant position as such is not prohibited, but what is prohibited is its abuse. Therefore,
in this procedure the Office tried to establish whether RTV Slovenia indeed abused its
dominant position on the market.« 57 The Office, therefore, concluded that RTV Slovenia
has a dominant position, but no objections could be raised regarding the abuse of this
position, because this manner of funds flow is enabled by the RTV Slovenia Act
(ZRTVS). 58 Zmed does not stipulate expressly that a participant in the decision-making
procedures regarding restrictions on media concentration should be the Office for the
Protection of Competition. So, on the one hand, there are ambiguous provisions of Zmed
and none of the relevant institutions (neither the Ministry of Culture nor the Council nor
the Agency) that takes decisions regarding restriction of concentration has so far defined
the relevant market, on the basis of which it could then determine whether or not a
company has a dominant position. On the other, there are the decisions taken by the
Office for the Protection of Competition, for which Zmed provisions are not binding
because it is subject exclusively to the provisions stipulated by the competition
legislation. Let us stress again that the only concern of the Competition Protection Office
is free competition on the market, while the Ministry of Culture, the Agency and the
Council should protect media pluralism and diversity.

In 2001, the Competition Protection Office defined the relevant television market and
concluded that RTV Slovenia had a dominant position. In the case of ownership linking
of the owners of POP TV and Kanal A which occurred one year later, relevant
institutions which take decisions regarding the restriction of concentration in accordance
with the criteria in the media legislation should have concluded precisely the opposite –
that the dominant position is held by POP TV and Kanal A. Pro Plus obtained Ministry's

                                                
57 Uradni list RS, 2.3.2001. št. 14-15, p.943. The complete text of the resolution was provided by

Produkcija Plus d.o.o.
58 Uradni list RS, 37. 18. 1994.
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approval and acquired a 100 percent stake in the assets of the publishers of POP TV (POP
TV d.o.o.) and Kanal A (Kanal A d.o.o.) programs. However, these two companies are
not program publishers (in the sense of Zmed), so as such they cannot have a dominant
position in the advertising market, according to Zmed. Therefore, it is possible to
conclude that the part of Zmed referring to the protection of media pluralism and
diversity is useless in practice.

5. Internet

There are no market definitions in the sector specific regulation.

There are no sector specific practice of authorities and/or courts.

VI. The impact of the non-competition framework and practice on the work of the
competition regulator, in particular when defining the relevant markets

An overview of the regulations and responsibilities of individual institutions as regards
media concentration and protection of media pluralism shows how the current, dispersed
regulations, which are based on opposing goals or purposes, created a situation in which a
multitude of responsibilities resulted in an ineffective legislation. For example, according
to Zmed (Article 58), the Ministry of Culture is responsible for the restriction of
concentration and cross-ownership in the print media; in the field of broadcasting, the
responsibilities are dispersed among the Council, Agency and the Ministry of Culture,
and in both examples the institutions that make final decisions should take into account
the opinion of the Competition Protection Office which, according to the Mass Media
Law (Zmed, Article 62), has no direct authorities and is exclusively responsible for the
competition legislation.

If the Ministry establishes that any of the listed conditions in Article 58 is present, then it
is obliged to reject approval for the acquisition of a share in accordance with the
principles of the protection of media plurality and diversity. In cases where an assessment
of the concentration of media publishers and operators is needed, Zmed gives priority to
the Ministry of Culture over the Office for the Protection of Competition; in cases where
an assessment of the concentration of radio or television broadcasters needs to be
established, it is the Agency for Post and Electronic Communications (and the
Broadcasting Council) that are accorded the special ex lege status as a party participating
in the procedure. The purpose of assessing concentration from the perspective of Zmed is
essentially different from that implied by ZPOmk. According to Zmed, the purpose of
restriction of concentration is protection of pluralism and diversity of the media, and
according to ZPOmk it is the prevention of unlawful restriction of competition.
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Conclusion

A. Preliminary remarks

I. Publication of cases

In some of the Member States analysed, the National Competition Authority does not publish
its decisions1. In other countries, competition cases have only been published since rather
recently2. Thus, relevant case material for the purpose of elaborating this study could only be
obtained at a respective request and from the competition authorities themselves. In at least
one country one has to fulfil certain conditions such as to prove a scientific or research
interest3. In other countries, the cases were handed out by the authorities according to their
own evaluation as to the appropriateness of the material for the overall objectives of the
present study. According to this precondition, for some countries only those cases referring to
“media market definitions” were handed over by the competition authority. This led e.g. in
Slovenia to the fact that only those cases containing market definitions in the media sector
were provided for by the competition authority; cases dealing with market definition in other
areas were not available for the purposes of this study. Thus, the analysis of the general
approach of market definition in these countries could only be grounded on the (few)
decisions relating to market definition in the media sector that were handed out by the NCA.
Therefore, it cannot be guaranteed that the analyses really cover all relevant material, because
a pre-selection could have been made by the relevant authority that had at least to decide
which cases were – in their opinion – adequate and necessary for our scientific work.

It should be remarked that – beside the negative impact of such non-publication of the
decisions on the awareness of business society and interest groups of the competition rules –
scientific research in the area of competition policy is only possible to a limited extent. With
view to the growing amount of states that are now publishing their decisions, and with the
hope that the remaining countries will follow suit, we can expect that these restrictions
aspects in the national competition policy area will probably be corrected in the future.

In this context, it shall also be pointed out, that - on the opposite - some of the authorities
provided us even with their internal guidelines/reports for market delineation to facilitate our

                                                
1 E.g. Slovenia or Poland. The Polish Office of Competition and Consumer Protection published only some

of the decisions in the Journal of Law of the OCCP (Dziennik 8U] GRZ\�8U] GX�OChrony Konkurencji i
Konsumentów).

2 E.g. in Slovakia, where all effective decisions of the Antimonopoly Office adopted since January 2000 are
published on the Office’s web-site, or Latvia, where all decisions of the Competition Council adopted since
January 2002 are published in the official gazette of Latvia “Latvijas 9 VWQHVLV´�DQG�DUH�DYDLODEOH�LQ�IXOO�RQ
the Council’s web-site.

3 E.g. Slovenia.
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tasks4. Furthermore, we were provided with internal reports, intended to prepare a decision of
the domestic competition authority, in case of the respective decision was not taken5.

II. Number of cases

Additionally, in the majority of the countries under analysis, there is only a small number of
cases dealing with market definition available. This is true with view to both market
definition in general and market definition in the media sector, where even less or no
decisions dealing with market definitions were found6. One reason for the small amount of
cases will surely lie in the fact that in the majority of countries the competition rules of a free
market economy are applicable only since a decade of years, displacing the rules of an
antipodal economic system of planned economy. Another reason might be seen in the
smallness of some of the countries concerned.

Further more, the considerations regarding market definition are as the case arises rather
limited. This also may be grounded on the lack of tradition of market definition in a free
market economy in some of the countries.

Thus, the scientific analysis of market definition carried out above as well as the findings
presented herein should always be seen in the light of the rather limited data base available at
this stage.

B. Legislation and Structure/Function of the Competition Authorities

I. Legislation

Generally we can state that the competition legislation of the countries analysed is to a large
extent in line with the competition rules of the EC-Treaty. This is not astonishing, as all the
scrutinised countries are former acceding countries that had to implement the acquis
communautaire. Further more, the states have made efforts to adapt their regulation on the
new European competition framework7. In Estonia, even the whole regime of State Aid
control has been subjected to the Community legislation and the supervisory powers of the
European Commission in 2004; this area is excluded from the scope of the national
Competition Authority’s competence8.

                                                
4 Latvia, para 6.18.
5 See e.g. in Cyprus, where the Competition Commission is assisted by its service, who has – amongst others

– the duty to conduct an investigation about a certain behaviour that might be anti-competitive, and to
report to the Competition Commission. These reports also served as case material for the purposes of this
study.

6 See e.g. Lithuania, 7.30: where no decisions dealing with market definition in the media sector were taken.
7 Council Regulation No. 1/2003/EC of 16 December 2002 on the Implementation of the Rules on

Competition Laid Down in Articles 81 and 82 of the Treaty, [2003] OJ L 1/1, hereafter referred to as
Regulation No. 1/2003, and Council Regulation (EC) No. 139/2004 of 20 January 2004 on the Control of
Concentrations between Undertakings, [2004] OJ L24/1, hereafter referred to as ECMR 2004.

8 See Estonia, para. 4.10.
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Nevertheless, some differences in the relevant legislation can be found. Poland may serve as
an example, where the law stipulates that the intention to carry out a merger has to be
notified9, whereas under the new EC Merger Regulation such notification was expressly
abandoned10.

II. Provisions regarding the methodology of market definition

In some of the analysed countries, the national competition law contains specific provisions
explaining the general approach to be used for delineating markets11, including definitions of
the relevant terms, as e.g. “relevant market”12, “affected market”13, or “geographic territory”14.
Such legal clarification may be included in the terms of the law itself15, or in an annex of the
text of the law16, e.g. a notification schedule for the enterprises, that have to assess the
relevant markets affected by their project17. Such clarification may also be included in sector-
specific competition law; thus, in Hungary references to the SSNIP-test can be found in the
guidelines especially for the telecommunications sector18.

In several cases, the competition authority developed guidelines explaining the methodology
for market definition. Such guidelines may be released as internal supporting material for the
purpose of giving assistance to the civil servants within the authority in their work19, or they
may even be published for the acknowledgement of all interested parties20.

Especially in such Member States, where no instructions on how to assess the relevant market
are issued, the competition authority relies also on the European Commission’s Notice on the
definition of the relevant market for the purposes of Community competition law, and other
relevant materials released by the European Commission as a means of support for relevant
markets assessments21.

Last, but not least, in some of the countries, as within the EC framework, the criteria for
market delineation are not included in the relevant legislation, but have to be developed by the
competent authority.

                                                
9 See Poland, para 9.4.
10 See Art. 4 ECMR 2004.
11 E.g. Hungary, para 5.12; Lithuania, para 7.13; Estonia, 4.16 et seq.
12 See Poland, para 9.9; Hungary, para 5.12; Lithuania, para 7.13; Estonia, 4.16; Malta, para 8.12.
13 See Cyprus, 2.9.
14 Lithuania, para 7.13.
15  E.g. Poland, Art. 4 item 8 of the Competition Act.
16 See e.g. Cyprus, 2.9 et seq.
17 See Malta, para 8.12.
18 Hungary, para 5.13.
19 Latvia, para. 6.18.
20 See Lithuania, para 7.14 et seq.
21 Commission’s Notice on the definition of the relevant market for the purposes of Community competition

law [1997] OJ C 372/5, hereafter referred to as the “1997 Notice on Market Definition”.
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III. Structure of the National Competition Authorities

The competition authorities in the analysed countries are modelled as independent regulatory
authorities. Some peculiarities regarding the structure of the authorities seems to be
remarkable:

In Poland, the competent authority, the Office of Competition and Consumer Protection
(OCCP), is divided in a directorate in Warsaw and nine branch offices (delegations) on
regional level. These branch offices dispose of original competencies, laid down in a
Regulation on the Geographical and Material Competencies of the Branch Offices, issued by
the Prime Minister. According to these rules, the directorate is competent for actions against
nation-wide competition restricting practices and for issuing decisions in “significant” merger
cases, whereas the branch offices are competent for antitrust cases directly concerning their
region, and, irrespective of thresholds, all merger cases involving enterprises engaged in
providing so-called municipal services. As a consequence of this, mergers between
enterprises engaged in providing cable infrastructure are regularly cleared by the branch
offices22.

Another peculiarity is shown in Malta, where a dualistic system of competition authorities is
established. Two institutions, the Office for Fair Competition (OFC) and the Commission for
Fair Trading (CFT) are entrusted with the enforcement of competition law�� The OFC is
essentially entrusted with investigatory powers. Nevertheless, in cases of non-serious
infringements, the Director of the OFC has the power to issue cease and desist orders or
compliance orders setting behavioural or structural remedies addressed to those undertakings
that have infringed the Competition Act. In all other cases, if it results to the Director that a
serious infringement has taken place, the Director shall make a report to the CFT of the
conclusions arrived at during his investigations, following which the CFT shall issue a
decision. The CFT on the other hand has a judiciary role. In this context, the CFT can review
the decisions adopted by the OFC23. Most of the other analysed systems follow a monistic
structure.

In some countries, special competition courts are established, as the Court of the Competition
and Consumer Protection in Poland. This court is functionally integrated into the Warsaw
District Court, and it is exclusively competent for complaints against all decisions issued by
the President of the OCCP on the basis of the Competition Act. The Court was established
together with the first independent competition authority in 1990 and, until 2003, called ‘the
Antimonopoly Court’24.

B. The Market Definition in the Member States

As a general outcome of the study, and bearing in mind the small data base available in some
of the examined countries (see A), it may be held that the methodology used for the definition

                                                
22 Poland, para 9.6.
23 See Malta, para 8.7.
24 See Poland, para 9.7.
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of markets in the media sector by National Competition Authorities corresponds by and large
to the practice of the European institutions and reflects the relevant case law.

Often the Competition Authorities make express reference to decisions of the European
Commission and/or the European courts dealing with similar issues25, or they might base their
decisions on the interpretation of relevant European case law, or they will use it as
supplementary indicator for their findings26. In some of the countries, especially where no
particular informing material concerning the methodology and the strategies to be used for
defining the relevant market were issued, the 1997 Notice on Market Definition27 and other
relevant documents released by the European Commission is used as supporting material by
the competition authority when defining markets28.

In most of the countries analysed, the main criteria used for market delineation are to a large
extent identical to those implemented on EC level (see table 2). Generally speaking, all
countries undertake product market delineation with reference to demand side substitutability
as well as supply side substitutability. Even in those cases, where issues concerning supply
side substitutability are not mentioned in the legal or administrative provisions containing a
definition of the “relevant market”, the competition authority also relies on supply side issues
when delineating markets29. Demand side considerations are usually the most important
factors (see Table 1). Amongst the criteria used for defining demand side substitutability, the
factors “product’s price”, “product’s characteristics” and “product’s intended use” seem to be
widely used (see Table 2). Another aspect seems to be worth mentioning: In some cases, the
competition authority analyses the substitutability of a product or service from the point of
view of the customer (or end-user) even if the analysis of an upstream market is at stake30.

Thus, prima facie, the general approach of the National Competition Authorities seems to be
very similar. Nevertheless, the media markets as ascertained in the countries seem to diverge,
at least partly, to a considerable extent. In some cases, this may be explained by factual
reasons: possibly, there was no decision relating to the respective market taken yet 31, or it
exists a general lack of relevant cases (see above), partly due to the small size of a country.
Additionally, national peculiarities will have a significant impact on the delimitation of
national markets.

Another reason for diverging results may lie in the methodology of market definition, used in
the countries under investigation. Our analysis demonstrates a graded picture referring to the
general approach in market delineation. Its range went from states, where the methodology
used by the national competition authority was difficult to identify due to the limited case
material32, through Member States, that obviously undertake a market delineation, but
sometimes without revealing the criteria used, and Member States, where in the last years a

                                                
25 See e.g. Cyprus, para. 2.7, 2.31, 2.33.
26 Malta, para. 8.11.
27 See e.g. Malta, para. 8.17.
28 Such proceeding was reported for Cyprus, see Chapter 2, para. 2.7, and for Malta, see Chapter 8, para. 8.11.
29 See Estonia, para. 4.17, Malta, para. 8.18.
30 Explicitly: Hungary, para. 5.35; see also Chapter 1, paras. 125 et seq.
31 See e.g. Cyprus, para. 226, 227. No decisions in the music-copyright and publishing sector, see also

Hungary, paras. 5.67 et seq.
32 E.g. Slovenia.
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development - congruent to the adaptation of national legislation to the requirements on EC
level – towards an increasingly detailed reasoning in the decisions of the NCA can be
observed, on to such Member States that already dispose of a differentiated methodology for
market delineation33.

Additionally, a different weighting of the criteria used for the market delineation seems to
lead to different results. Despite the fact, that the main criteria for market delineation
apparently are widely congruent in all the countries analysed, the focus set on the different
criteria appears to be different in some cases. These differences in stressing certain criteria
may lead to different or even opposite results. In this context, we would like to go into detail
with view to some divergences in market delineation, because these differences seem to be
grounded in a different emphasis placed on the criteria for market definition.

The market(s) for regional/local newspapers in Poland and in the Czech Republic may serve
as a first example: despite of a similar economic situations in both countries (the regional/
local newspapers are published by one or a few large publishing companies), the respective
markets for regional newspapers were defined completely differently. Whereas in the Czech
Republic, the Antimonopoly Office stated that, as the publishing house VLTAVA-LABE-
PRESS covers all the regions of the Czech Republic with its regional dailies, the relevant
geographical market is defined as the nation-wide market34, the Poland OCCP held that there
was no homogenous nation-wide market for local newspapers although most of them belong
to large publishing companies. Thus, the OCCP came to the conclusion, that each region
represented a local market of its own35. The reason for this assumption was the local focus of
the content, additionally the OCCP took the view, that it was not possible to gain significant
market power by possessing local newspapers within different distribution areas. In contrast
to this, the Czech competition authority states, that the regional dailies also include news
which are not limited to a particular region only. Furthermore, it stated, that the regional
dailies are published in all regions of the Czech Republic and, therefore, their content covers
the entire area of the Czech Republic. Moreover, the Antimonopoly Office took into account
the fact that the nation-wide network of regional news dailies is controlled by the company
VLTAVA-LABE-PRESS.

Another example relates to the markets for the distribution of press products. Whereas the
competent Polish authority delineated a homogenous market for distributing press products,
comprising distribution through points of sale and direct distribution (upon subscription) by
delivering press products via mail to the individual readers36, the Competition Board of
Estonia defined two separate markets, the market for the retail sale of periodical publications
in the whole territory of Estonia, and the market for distribution of periodical publications
through subscription37. The Board analysed the differences between the two modes of
acquiring the periodical publications, and outlined a number of particular features which
characterise acquisition of periodical publications by means of subscription and by means of
buying. According to the Board, a consumer who subscribes to a newspapers is supposed to
pay in advance for the particular items, whereas in the case of individual purchase the price

                                                
33 Hungary for example, or Latvia.
34 See Czech Republic, paras. 3.55, 3.57.
35 See Poland, para 9.29.
36 See Poland, 9.30.
37 Estonia, para 4.39.
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shall be paid at the moment of transaction. Additionally, the price of a single copy of a
particular periodical publication is lower when it is acquired by means of subscription as
compared to the price paid at the moment of an individual buy. The Board also concluded that
both types of acquisition are mutually exclusive, i.e. those consumers who have subscribed to
particular periodical publication do not normally buy an additional copy in a store. Thus,
notwithstanding the same goal of both types of the retail sale – to provide a consumer with
periodical publications – from the point of view of the consumers they are not substitutable.
The OCCP also named the price as key factor for justification of its definition; according to
the Polish Authority the comparable price of the two forms of distribution made them
substitutable. Unfortunately, on this point the decision does not make it clear whether it refers
to the view of the consumer or to those of the publisher of the press product. Furthermore, the
OCCP considered the conditions for distribution of press products to be similar in the whole
country with an equal demand from the readers’ and the publishers’ side38.

These examples depict to what extent market delineation can diverge, depending on criteria
used as key factors. Especially with view to the application of Art. 81 and 82 EC in the
Member States, these examples may serve as indicator for the need of a further harmonisation
of the methodology of market delineation as used throughout the entire EU.

Besides, by assessing media markets, some conforming lines may be pointed out: markets for
the provision of cable TV in specific (geographic) areas according to the areas of activity of
the cable undertakings, were defined (and further subdivided) in several countries39. Another
example may be the markets for advertising in the media, subdivided according to the media
sectors (TV, radio and press), that were delineated in most of the countries40. More
conforming lines could arise in the future, when more media cases will be dealt with by the
competition authorities.

C. Impact of national sector specific regulation on competition regulation
(legislation and decisional practice), and vice versa

As a starting point, it might be stated that market definitions in their strict sense are not very
common in national media specific legislation. The same is true for the work of the media
authorities; decisions of media authorities defining media markets or at least concretising or
interpreting the existing legal definitions, were rarely found41. Nevertheless, the definitions of
e.g. media products or services contained in the media-specific legislation might be an
indication for the competition authorities when dealing with market definition regarding the
respective sector.

This lack of market definitions is certainly not the case regarding the telecommunications
sector in relation to which the relevant legislation has been designated as sector-specific
competition law, with some points of contacts to the media sector. The media sector is usually
affected by market definitions in the telecommunications sector dealing with the

                                                
38 Poland, para 9. 30.
39  See e.g. Estonia.
40 E.g. Estonia, para. 4.45.
41 See e.g. Latvia, para. 6,83.
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infrastructure necessary for the transport of media content, e.g. broadcasting transmission
markets. Thus, at least two markets named in the Commission Recommendation of
11 February 2003 on relevant product and service markets within the electronic
communications sector susceptible to ex ante regulation42 are relevant for the media sector,
markets No. 18 (broadcasting transmission) and 12 (internet access). Unfortunately, in the
majority of the countries analysed, the competent (telecommunications) authorities did not yet
undertake deeper analysis of these markets on national level. Most advanced seems to be
Hungary, where the NHH on 10 February 2005 published a draft of its decision regarding
market No. 18.

I. Linkages between the authorities

In some of the Member states analysed, there exists formal linkages between the competition
authority and the telecommunications authority. In Hungary, for example, the
telecommunications act provides for the obligation of the telecommunications authority
(NHH) and the competition authority (GVH) to maintain close co-operation particularly in
matters amongst others related to market definition and analyses.43 In Malta, quite recently a
“Memorandum of Understanding” has been signed between the Office of Fair Competition
and the Malta Communications Authority, with the aim to clearly define the respective
powers of the authorities as regards their overlapping competencies in competition cases44. It
was foreseen that such a clear separation of powers would prevent undertakings engaged in
“forum shopping” and would also enhance legal certainty. The Memorandum lays down rules
for the cooperation and mutual information45. It is specifically stated that the memorandum is
intended to avoid possible conflicts in the market definitions and findings of significant
market power or dominance by the two authorities, carried out at the ex ante stage by the
Malta Communications Authority and at the ex post stage by the Office for Fair Competition,
by coordinating the analysis of the authorities in the exercise of these tasks. Thus at least a
tendency to establishing co-ordination of practice seems to be remarkable.

Apart from these examples, we have to state that there hardly exists significant intersection or
formal linkages between the media and competition authorities. Accordingly, the findings of
the authorities differ to a certain degree: For Hungary, e.g., it was stated, that the broadcasting
authority, despite its competence related to merger control in the media sector, does not apply
the principles of competition law46. Vice versa, the competition authority regards the operation
of cable networks and the AntennaMikro service as two distinct products, not necessarily
substituting each other, whereas the definition of in “broadcast transfer” in the broadcasting
act comprises both services.

                                                
42 Commission Recommendation on relevant product and service markets within the electronic

communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC
(Framework Directive) [2003] OJ L 114/45, hereafter referred to as “Recommendation on Relevant Product
and Service Markets”.

43  See Hungary, para 5.90.
44 The memorandum envisages that concurrent jurisdiction will arise mainly in cases involving an alleged

abuse of a dominant position by an undertaking operating in the electronic communications and/or postal
services sectors, see Malta, para. 8.92 et seq.

45 For further details see Malta, para. 8.94 et seq.
46 Hungary, 5.121.
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II. Explicit references to the media sector with view to media market definition in
Competition Law

With regard to the decisional practice of the competition authorities, we found some
interesting examples of references to legal, administrative or contractual provisions in the
media sector47. The Estonian Competition board relied in some decisions to certain provisions
of media legislation, the (than valid) cable distribution act and the broadcasting act, when
defining media markets48. In Cyprus, for example, the Competition Commission takes into
consideration entry barriers into a particular market, when assessing the relevant market. In
this context, also legal provisions which may influence or have as a direct consequence the
shaping of a particular market (so-called ex-lege defined markets49 and legal requirements as
regards licensing and other permits granted by various state authorities are taken into
consideration50. Another example may be the reference of the Cypriot Competition Council to
the legal provision in the media sector, whereby the release of video/DVD or TV broadcasting
of a feature film is only possible after a 12 month theatre-exclusive exhibition period51 is
allowed.

References to the media sector were also found with view to the work of the
telecommunication authority. In Hungary, the NHH bases its evaluation when assessing the
specific broadcasting markets (belonging to market No. 18) – besides the telecommunication
law - on the concepts of the broadcasting act52. Further more, the NHH uses the means of the
competition law for the definition of markets.

Further compliance between competition and media law in contextual terms might be worked
out concerning singular questions, like the acceptance of a monopolistic status of collecting
societies.

Apart from this examples, the possible impact on the competition policy is rather difficult to
generate. Either the scopes of legislation and therefore also of the authorities' activities differ
to a large extent, or there is no decisional practice of the authorities in defining relevant
matters at all.

III. Explicit references to the competition sector with view to the work of the media
authorities

In Estonia, the Ministry of Culture shall refuse to issue a broadcasting licence if the issue of
the broadcasting licence would violate the requirements of free competition and of enterprise
based on equal grounds in the territory planned for the broadcasting activity or a part of the
territory of Estonia. If in this respect discrepancies should arise between the Competition
Board, that is subordinated to the Ministry of Economic Affairs and Communications, and the

                                                
47 See e.g. Cyprus, paras. 2.25, 2.23; Estonia, para. 4.43.
48 Estonia, para 4.43.
49 Cyprus, para. 2.25.
50 Cyprus, para. 2.23.
51 Cyprus, para. 2.37.
52 See Hungary, 5.127.
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Ministry of Culture, and an agreement is not reached, the issue shall be submitted to the
Government of the Republic for decision53.

                                                
53 See Estonia, D II 1 c, see also V.
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Table 1 Approaches and Criteria for Product Market Definition

Product Market

EU/MS Demand  side
substitutability

Supply  side
substitutability

Potential  competition

EC +
Central criterion

+ Not within market definition

CY +
Main point of

reference

+

CZ + +

EE +
decisive factor

+

HU +
focus

+ +
but not in the phase of market

definition

MT +
main point of

reference

+

LT +
major role

+ +
but not in the phase of market

definition

LV + + +

PL + +

SI + +

SK + +
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Table 2 Criteria Employed for Establishing the PMD by Demand Side

Product market – demand side substitutability

EU/
MS

Price Characteristics Intended use

SSNIP 54

EC + + + +

CY + Not used + +

CZ + +
but seems to be
not identical to
the SSNIP-test

used at EU-level

+ +

EE + + +

HU + +
in the telecom-

munications
sector

+ +

LV + + + +

LT + + + +

MT + + + +

PL + Not used + +

SI + Not used + +

SK + + +

                                                
54 See Chapter 1, para. 1.13 et seq.
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