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Introduction and Summary 
 
1. The London Investment Banking Association (“LIBA” or “the Association”) 

welcomes the opportunity to comment on the DG Competition Issues Paper 
“Competition in EU securities trading and post-trading” dated 24th May, (the 
“Issues Paper”). LIBA represents firms with operations in London, engaged in 
securities trading and corporate finance activity on behalf of wholesale clients.  

 
2. LIBA and fellow securities associations in France, Italy, Sweden supported by 

associations in Belgium and the Netherlands have been considering these issues 
for some time. We published the views of member firms on the principles to be 
applied to the reform and consolidation of both Stock Exchanges and post-trade 
Clearing and Settlement infrastructure in Europe, in two papers dated 3rd February 
2005 and 20th February 2006. We enclose further copies of the joint associations’ 
statements, which remain the Association’s position. In our joint work, we have 
worked closely on these issues with our colleagues in France in the Association 
Française des Entreprises d’Investissement (AFEI) whose submission dated 30th 
June 2006 we support. 

 
3. In summary, the points we make in this paper are: 
 

a. We commend DG Competition for the approach it has taken to this work. 
The Commission’s intervention in the Clearstream case, coupled with the 
enquiries into Euronext’s behaviour, established a firm base. The analysis 
of the issues in the Issues Paper and the concerns and possible actions in 
the table after paragraph 103 are broadly right. 
 

b. The wholesale market in which LIBA members operate is competitive. 
This is ensured by the low barriers to entry, numerous participants and 
demonstrated by the combination of falling prices and technical 
innovation. 

 
c. The central market infrastructure in Europe – broadly defined to include 

trading, clearing and settlement of bonds, equities and their derivatives – is 
more or less fragmented, expensive and uncompetitive. Post-trading needs 
to become more pro-competitive, to be more integrated and to become 
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cheaper. This will lead to the benefits of competition in trading being 
spread more widely. 

 
d. There are a number of features creating obstacles to progress. These 

include: 
 

i. The exchanges’ obligations to their owners; 
ii. The limited range of measures open to the authorities and market 

users and the less developed state of competition policy, law and 
practice at the European level; 

iii. Market participants are held back from taking collective action by a 
number of factors, including a lack of incentives, the need to 
overcome practical difficulties and by a fear of retaliation by 
exchanges, particularly those with a degree of regulatory control. 

 
e. Nevertheless, the industry as a whole has made progress. Projects 

undertaken in the last five years include the creation of LCH.Clearnet, the 
series of mergers enlarging the Euroclear group, the acquisition of Cedel 
by Deutsche Börse, the Express II project in Italy and the ‘Nordic Single’ 
project. A fuller description is set out in paragraph 12 of this paper. 

 
f. We can do more, with the guidance and leadership of the European 

Commission. In particular, increasing the transparency of fees charged by 
central market infrastructure and monitoring the progress made towards 
the public policy objectives will require sustained commitment. In Section 
4 of this paper, we set out our view of the desirable outcomes from the 
reform process and some ways of achieving them. 

 
g. If and where the programme we have outlined stalls, more targeted 

intervention may be justified. 
 
4. The paper is divided into the following sections: 

 
Section 1. Preliminary comments; 
 
Section 2. Discussion of certain issues in the Issues Paper; 
 
On a very important if limited range of issues, we felt it essential to enlarge on the 
generally excellent material in the Issues Paper. 
 
Section 3. Concerns, possible reactions and the LIBA view; 
 
We offer a compact response to the table set out following Paragraph 103 of the 
Issues Paper. 
 
Section 4. The necessary outcomes of reform and how these can be achieved 
 
Like AFEI, we believe that the actions or reactions pursued by the Commission, 
market place, or both should be brought together following a disciplined “road 
map”. Coordination and monitoring should be a particular responsibility of the 
European Commission with the support of the industry. 
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Preliminary Comments 
 
5. We note that LIBA and its members have been actively campaigning for 

improvements to the European securities market infrastructure for many years. A 
number of prominent LIBA members have taken part in the establishment of 
initiatives to improve competition at the trading level, including Tradepoint (now 
virt-x), Jiway, EASDAQ and the Berlin Stock Exchange. The latest initiative, Chi-
X, is owned by Instinet, a LIBA member. Chi-X has very recently received 
regulatory approval. It offers trading in European equities and it is open to broker-
dealers, banks and investment institutions. 

 
6. The wholesale markets in which LIBA members offer their broking, dealing and 

advisory services are characterised by effective competition. We experience 
falling prices and low barriers to entry and exit. Competitive pressures have also 
been a significant factor in consolidation in our sector of the industry in recent 
years, including the UBS-Swiss Bank Corporation, Credit Suisse-Donaldson 
Lufkin and Jenrette, Deutsche Bank-Bankers Trust and JP Morgan-Robert 
Fleming-Chase transactions. Despite consolidation, competitive pressures remain. 
The wholesale securities markets have also seen innovation: new products, new 
services and new ways of doing business have all emerged in the last few years. 
LIBA members have also made significant investments in technology, to support 
remote access to exchanges and clearing and settlement systems and to automate 
costly manual processes. The investment by market participants has been 
complemented by investment by the central market infrastructures, in trading, 
clearing and settlement. 

 
7. As a matter of principle, we favour market solutions and we see regulatory 

intervention as a last resort. Proposals for regulatory intervention should be based 
on a careful analysis of the market failure which requires attention; should be 
proportionate; and should be accompanied by a cost-benefit analysis or regulatory 
impact assessment which clearly demonstrates that the proposed intervention has 
benefits which outweigh the expected costs associated with the proposals. We 
commend the Commission’s approach in this area. 

 
8. We would seek to introduce competition where it can bring customer benefits. To 

favour competition at exchange level, the users have been calling for pro-
competitive, consolidated post-trade architecture1. It should be possible to move 
towards a market-neutral, pro-competitive model for exchanges. Clearing and 
settlement can best be handled by a few mutually owned, market-wide utilities. 
These would be more efficient suppliers, offering innovation, low costs and 
superior customer service. On the one hand, these groups can be created directly 
through a series of merger and rationalisation transactions. On the other hand, one 
can allow competitive processes to reveal the winners, who can then lead the 
necessary consolidation of clearing and settlement services. Changes in ownership 
now in prospect will bear on this. 

 
9. We have been concerned for some time about certain aspects of the behaviour of 

exchanges; we prepared extensive submissions to the UK Competition 
                                                 
1 See, in particular: “Post-Trading in Europe: Calls for Consolidation” published by AFEI, Assosim, 
FBF and LIBA on 20 February 2006. 
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Commission in 2005, drawing on our experience of seeking to bring pressure to 
bear over the previous few years. It will be for further consideration by individual 
members whether and what action they take in respect of this behaviour, and 
whether they are able to draw the Commission’s attention to other concerns 
(failure to remove concentration rules or their equivalent; failure to provide fair 
access) 

 
10. If there is to be a market solution, we want to see a package of measures, 

including at least the commitments set out in Section 4. The joint associations’ 
statements provide context, background and safeguards, including safeguards for 
owners of exchanges2. 

 
11. Proposals for change to established clearing and settlement arrangements must 

explain the expected costs and benefits of a change, including an estimate of the 
costs to be borne by market participants. We believe market participants’ costs can 
be reduced by the use of common standards and the application of widely 
available, readily supported technologies. 

 
12. We believe that the industry has made significant progress in the last five years, 

since the original work on the Commission Communication was carried out. A 
selected list of achievements, some of which are still in the course of delivery, 
includes: 

 
a. The enlargement of the Euroclear group and the ESES and Single 

Application Platform developments; 
b. The merger transaction which created LCH.Clearnet as a profit-making 

utility with specific obligations to take account of users’ interests; 

                                                 
2 See, in particular, section B of the statement of 3 February 2005: 
B. PRINCIPLES FOR TARIFF AND RELATED POLICIES OF EXCHANGES AND 

INFRASTRUCTURE PROVIDERS. 
At all times, tariffs and terms of business should be so designed and implemented that: 

 
(1) Exchange and Infrastructure providers (owners) are able to earn a reasonable return 

from operational and market efficiency, and innovation.  Improvements in costs and quality 
beyond that level of return should be shared with market users.    

 
(2) a) Pricing should be transparent; based on published tariffs; and be properly related to 

production costs; 
b) vertically integrated organisations should charge separately for trading, clearing and 

settlement; 
c) Different categories of security may call for different tariffs, for example cash equities 

and derivatives; 
d) users should benefit from fair access to the infrastructure;  
e) Terms of business should reward/encourage members who bring liquidity to the 

market; 
f) Owners should collaborate actively with all market participants to improve the 

range and quality of services provided to the market place; 
g) Rules on the management of risk, crises, market interruption and similar issues must be 

transparent; and include proper arrangements for the liability of infrastructures. 
  

(3) Market users should be consulted sincerely and well in advance about changes in tariffs 
and terms of business, and development projects. 

 
 
4 Here we use ‘users’ to mean mainly, but not exclusively, banks and broker-dealers. 
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c. The sale of Cedel to Deutsche Börse and the application of the disciplines 
of a ‘for profit’ company to the search for efficiencies; 

d. The upgrading of the Euroclear-Clearstream ‘bridge’; 
e. The “Nordic single” project to bring together the national CSD’s in the 

Nordic region; 
f. The Express II project, modernising settlement in Italy; and 
g. The Target 2 development. 

 
13. Achievements such as these demonstrate the capacity of the industry to develop 

and reform clearing and settlement in the European markets. We believe and trust 
that it should be possible for them to go much further, in partnership with the 
Commission, by market action. However, it is also important that the Commission 
keeps open the possibility of legislation or other intervention should some parts of 
the market prove unable or unwilling to bring about the structural reforms needed.  

 
14. We continue to foresee significant risks in the legislative route. Any legislative 

proposal will need to be technically secure, operationally unambiguous, and 
judicially clear for those concerned with compliance. A period of two (or more) 
years of highly political debate about a further Directive at a time when major 
changes and investments in clearing and settlement systems are in contemplation 
or under way is not ideal. We foresee a significant risk that investment in clearing 
and settlement automation and efficiency projects could be blighted. We also note 
that preparations for MiFID are consuming exceptional management effort, IT 
resources and development budgets.  

 
15. On the question of unbundling broker commissions, we note that the 

fundamental concern has long been with the absence of transparency and risk of 
adverse consequences from conflicts of interest within asset management. 
Enhanced disclosure by brokers to asset managers of commission spend is, at best, 
a partial solution to this problem. 

 
16. The question of how best to deal with this issue illustrates well the importance of 

partnership between the authorities and market participants.  The Issues Paper 
correctly observes that the FSA has recently introduced a rule (7.18) to regulate 
fund managers’ use of commission, including enhanced disclosure of commission 
spending.  The relevant section of the rulebook refers to ‘statements of good 
practice’ developed by LIBA and two other trade associations. We are of course 
happy to discuss these statements and their implementation with the authorities 
and other interested parties. 
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Discussion of certain issues in the Issues Paper 
 
17. In this section, we discuss a limited range of issues where we take a different view 

on analysis or policy to that set out in the Issues Paper. We generally support the 
thrust of the analysis and recommendations. References in brackets are to 
numbered paragraphs in the Issues Paper. 

 
18. In the short time available, not all our members have been able to devote the time 

and resources they would have wished to preparing this reply. So we may wish to 
write further, if we have additional material to share with you. 

 
Nature of Markets in Securities Trading & Post-Trading  

19. The Issues Paper challenges the traditional view that Exchange Trading is a 
natural monopoly (11); notes that virtually all instances of competition between 
trading venues have led to more efficient markets; and observes that the limited 
degree of competition in trading (and post-trading) markets is striking (24).  We 
strongly support this assessment of the nature and importance of competition in 
the exchange trading markets. 

 
20. The Issues Paper is more equivocal about the economics of the clearing and 

settlement markets in (18) to (23).  On the economics of clearing, it notes that 
while the activity enjoys scale economies (20), there is no empirical research into 
the minimum efficient scale, nor any examination of whether the costs of 
monopoly provisions with a single CCP would outweigh the scale effects.  In our 
view, however, there are economies of scope as well as scale in clearing; and 
significant network effects. Taken together, these are the chief reasons why we 
believe that the activity is also a natural monopoly.  However, it is not right to 
assume that “monopoly provision” always entails high costs.  Clearly the degree 
of exploitation of the (natural) monopoly depends on whether there is a system 
which curbs or eliminates it. Such a system might include elements of the 
corporate governance and the regulatory regimes, as well as the application of 
competition policy. 

 
21. As to settlement, we believe that there are significant potential economies of scale 

and scope. Although these are currently limited by linguistic, legal and cultural 
barriers, we believe that continuing efforts to make progress in the circumstances 
identified by the Giovannini Group – including the ‘public sector’ barriers – will 
eliminate much of this and thereby enable greater exploitation of these economies 
of scale and scope. Once progress is made, we then need to ensure that the 
benefits will be shared with market users. This is not automatic. 

 
The competitive behaviour of exchanges since demutualisation 

22. There is one other issue which is central to understanding the nature of the 
competitive process, particularly perhaps in exchange trading.  Almost all the 
significant operators involved are monopolists or dominant oligopolists in their 
principal markets. They are evolving quickly into conventional companies – or 
have already done so.   
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23. As the Issues Paper noted, more competition would lead to lower prices, better 
services and, ultimately, additional growth and jobs.  But as it also notes: 
“demutualisation has only to a very limited extent led to greater competition 
amongst services providers” (10). We agree that demutualisation has not been 
followed by any material increase in competition amongst service providers. 

 
24. In particular, we focus on events since 2005, when the British Competition 

Commission reported on the possible mergers between the London Stock 
Exchange (LSE) and Euronext (EN) and Deutsche Börse (DB). That report 
suggested that the exchange trading market in the UK would not suffer from any 
“significant lessening of competition” (SLC) in the event of either possible 
merger, because exchanges overseas, in particular both NASDAQ and NYSE, 
were serious potential entrants to the UK’s cash equity trading market place. But 
there has been a further series of proposed corporate actions (almost exclusively 
mergers/takeovers), involving DB, EN, the Borsa Italiana (BI), MTS, NYSE, 
NASDAQ and LSE.  There are also suggestions that the Tokyo and Dubai Stock 
Exchanges are interested in joining in and the Australian Stock Exchange and the 
Sydney Futures Exchange have received clearance for their proposed merger 
despite users’ concerns.  So the market in corporate control has sprung into life 
very quickly, in some cases within months of demutualisation. 

 
25. At the same time, there has been little or no new competition in cash equity 

trading from any of the big institutions listed in the preceding paragraph – nor is 
much in prospect.  Engaging with new competitors in the market place frequently 
depresses prices and profits; while buying out a significant competitor is likely to 
do the opposite. Recent developments suggest that US exchanges are responding 
to the threat of losing income from primary and secondary listings to Europe by 
seeking to acquire the overseas exchanges which are the most successful in 
capturing that business. 

 
26. The incentives for management at newly listed exchanges, who themselves are 

sensitive to the aspirations of shareholders, can be expected to intensify the 
pressure.  Competition for the attention of investors in the capital markets and the 
prospect of exceptional gain can lead to the adoption of a strategy which calls for 
infrastructure providers to hold their tariffs level, while taking on more 
indebtedness, acquiring potential competitors, cutting costs through rationalisation 
and harvesting the benefits of market growth and technical progress.   

 
27. We would urge that these phenomena be recognised and analysed by the European 

authorities as they take their work forward.  Clearly, demutualised institutions are 
unlikely to put the interests of market users ahead of their duty to their 
shareholders to pursue profit maximisation in a monopoly framework.  The last 
thing they will naturally seek is to make markets contestable, which is correctly 
identified as a major remedy in the Issues Paper. 

 
Barriers to Competition, and Overcoming Them 

28. The Issues Paper provides a valuable account of the barriers to competition (in 
paras 56-96). But it is incomplete. Section 6 on “possible ways forward” does not 
identify the problem of monopolistic behaviour as such, outlined in paragraphs 
22 to 27 of this paper above, nor does it put forward any possible remedies other 
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than referring (102) to “Action from EU and/or national regulators to establish a 
pro-competitive environment ex ante; and opening of formal procedures at EU or 
national level in cases of infringements of competition rules.”  

 
29. While both classes of possible remedies may help in establishing common 

standards, open and non discriminatory access, transparency etc, they are of very 
limited use in dealing with monopoly.  Once the exchanges have been 
demutualised in an unregulated environment, there are not many “pro competitive 
ex ante” measures available to the authorities or market users.  Moreover, ex post 
pursuit of infringements of Competition Law will continue to have limited effect 
until EU Competition Law and practice (together with that of individual member 
states) can be developed further. 

 
Lack of Incentives for, or Ability of, Users4 to take Action to alter Current Structures 

30. Both in the introductory note and in the text, the Issues Paper comments correctly 
on the apparent obstacles to users taking action to change market structures.  
There are, indeed, very distinct limits to what major broker-dealers, banks and 
other users could or can do.  In addition to the general issues limiting the 
incentives for, and ability to carry out, collective action, the following factors play 
a part: 

 
a. The governance of mutual exchanges is usually designed so that the larger 

firms who dominate the business flow by value only account for a minority 
of the votes in the affairs of the exchange5; 
 

b. Since demutualisation, the composition of the shareholding of listed 
exchanges has moved quite quickly towards the market norm – which 
typically means that the voice of the major “users” diminishes further. 
 

c. Both before and after demutualisation, the exchanges have relatively 
limited machinery for formal liaison with their users as a general rule; 
 

d. Above all, demutualised exchanges have an overriding duty to their 
shareholders.  This usually dominates any other duties they may have – 
formally or informally – to their users and other stakeholders. 

 
31. The “buy-side” institutions – the investors and companies for whom the broker-

dealers (and banks in some cases) act – are even further removed from exercising 
such influence. 

 
32. Whilst there is typically some regular liaison and flow of ideas, information and 

representations between the operators and their customers, the key point is that, 
naturally, this often tends to be confined to matters of common interest – or 
potential profit to the exchange – rather than to the topics in which the views or 
interests of users and operators of trading platforms are opposed. 

 
User Ownership and User Governance 

                                                 
5 In 2001, this was said to be one reason why the iX proposal to combine the operations of Deutsche 
Borse and the London Stock Exchange did not proceed. 
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33. The Issues Paper states (Introduction p.4, /section S.4) that user ownership will 
not necessarily be the best way to resolve concerns, not least in clearing and 
settlement.  LIBA members would agree. In addition, though, they stress that user 
ownership and governance can work rather well – as, for example, with CREST or 
Euroclear.  Even if it is not necessarily or always the best solution, it may 
sometimes, and as a matter of fact, be workable and satisfactory – and far better 
than unconstrained dominance.  
 

34. This belief leads our members to call for a broader, imaginative search directed at 
finding the best way to ensure that the interests of users (and of market 
participants in the wider sense) achieve the attention they deserve. LIBA 
Members’ experience suggests that this can best be achieved by: 

 
a. ensuring that the operators of central market infrastructure adopt a 

Memorandum and Articles of Association (corporate by-laws)which  
 

i. place user interests on a par with those of shareholders; and  
ii. provide for a sharing of the fruits of falling costs; 

 
b. ensuring that the operators of central market infrastructure create and 

operate effective machinery for consultation with the market. 
 
35. We would strongly urge that these steps be actively considered. Further 

suggestions in relation to the necessary outcomes of reform and how these can be 
achieved are set out in Section 4. User governance should be:  
 

a. an effective curb on the exploitation of monopoly;  
 

b. explored as a serious alternative both to regulation and to the creation of 
heavy specific controls on private monopoly, similar to those imposed on 
UK utility companies in the early rounds of privatisation.  

 
Choosing between Regulation and Competition 

36. The paper notes that: “Broker-dealer banks … often suggest re-establishing6 
utility-style regulation of infrastructures.  This under estimates, however, the 
potential roles of competition in achieving lower prices and a greater range of 
services”. LIBA and other Trade Associations have made two major public 
statements about the appropriate policy framework for exchanges, clearing and 
settlement (February 2nd 2005 and February 20th 2006).  In neither case did we ask 
for regulation of infrastructures.  We fully agree that the potential for 
competition, particularly in exchanges, is significant – and that competition can 
have beneficial effects.  Unfortunately the potential competition is not actually 
happening at the moment.  It is for that reason, among others, that we have 
consistently advocated competition in exchange trading, both by facilitating entry 
and by requiring that proposed mergers are accompanied by remedies to neutralise 
any SLC. 

 
                                                 
6 Possible footnote: the term “re-establishing” implies that utility-style regulation of central market 
infrastructures previously existed. If so, we do not believe it was widespread in Europe – at least in the 
major markets. 
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Mergers and Competition 

37. As noted in paragraph 24 of this paper above, there are few major exchanges 
which are not involved in a corporate action, actual or potential.  Even if only 
some of the proposed mergers are carried through, there will be a significant 
reduction in the number of both actual participants and potential entrants in 
several or, possibly, most major exchange markets.  This is clearly a substantial 
lessening of competition (SLC). The Introduction to the Issues Paper states (on 
page 4) that any such consolidation will be subject to review.  Since the 
consolidations in prospect could affect many of the world’s major securities and 
derivatives exchanges, there is an obvious case for thorough review of them, 
preferably in an international framework which has regard to the many markets 
affected.  However it is not yet clear whether and how this commitment will be 
fulfilled. At present, we are only aware of one such investigation, namely the 
British Office of Fair Trading’s statement of an intention to launch a preliminary 
inquiry into the possible NYSE/EN merger.  In the circumstances, it is reasonable 
to ask whether and when other competition authorities (both national and 
European) will follow the OFT’s lead.   

 
38. Competition policy provides relatively slow, complicated and unreliable remedies 

to loss of competition and the abuses associated with it – after the event.  On the 
other hand, merger control – based on the prospect of an SLC – provides clearer, 
swift acting remedies before the event which should therefore be much quicker 
and more effective.  Effective merger review, as well illustrated by the reports 
published by the UK Competition Commission on the proposed LSE mergers in 
2005, seems to offer the most effective method by which to safeguard both 
horizontal and vertical competition in exchanges and post-trading.  The European 
Commission should play its part, together with national authorities, in ensuring 
that the proposed mergers are promptly and effectively reviewed. 

 
Understanding the cost of trading 

39. Finally, the Issues Paper asserts (in paragraph 42) that the trading and post-trading 
infrastructures only account for around a quarter of total trading costs, meaning 
that “around three quarters arises in the brokerage layer”.  The paper 
acknowledges that “it is difficult to judge whether these figures disguise rents in 
the intermediate broking layer”, and then goes on to commend the measures 
initiated in January 2006 in the UK by the FSA to introduce a degree of 
unbundling of brokers’ charges, to ensure “fee transparency”. 

 
40. We agree that trading costs are difficult to measure and to analyse. We would 

emphasise that: 
 

a. At least for wholesale trades, the estimate from paragraph 42 of the Issues 
Paper cited above could well be misleading and should not be relied upon.  
It is probably essential to update the work cited and, above all, to 
distinguish at all times between the costs of (generally large) wholesale 
trades and (generally small) retail ones.  Were this to be done, we suspect 
that the brokerage cost in wholesale business would turn out to be a much 
lower fraction of the total. 

 



Section 2 

 Page 11 07/07/2006 
 
LIBA_RESPONSE_TO_DG_COMP_PAPER_070706.doc 

b. The brokerage market place is plural, competitive and increasingly 
transparent.  If a client believes it can buy or sell a security at a lower “all 
in” cost than it is quoted, it is very easy for it to verify that belief.  We 
presume, therefore, that brokerage activities are generally competitive. 

 
41. Nevertheless, we acknowledge the concern and LIBA is ready to share its 

experience of working with the authorities and other trade associations to develop 
and implement a market solution in the UK with interested parties. We attach the 
LIBA statement of good practice, referred to in UK FSA rule 7.18. We note that 
the fundamental concern has long been with the absence of transparency and risk 
of adverse consequences from conflicts of interest within asset management. 
Enhanced disclosure by brokers to asset managers is, at best, a partial solution to 
this problem. 

 
  

Section 3 begins overleaf 
[The remainder of this page has been deliberately left blank] 
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No. Concern Possible reactions LIBA view 
1. Restrictive clauses 

in agreements 
between exchanges 
and CCPs relating 
to the freedom of 
the latter to provide 
services to 
competitors 

o Assurance from 
the actors 
concerned that 
such clauses 
have been or 
will rapidly be 
eliminated 

o Relevant 
measures to 
avoid the risk of 
participants in 
closed systems 
free-riding on 
open ones. 

o Market 
participants 
may wish to 
draw DG 
Competition’s 
attention (or the 
attention of a 
national 
competition 
authority) to 
failures to 
provide non-
discriminatory 
access. 

o Agreed. This is a concern which could 
be met quickly by verifiable, 
transparent, timed and measurable 
action from the relevant firms.  

o It must be made clear that an exchange 
which does not allow access to its 
market – and particularly the central 
market infrastructure for post-trade 
services – has no grounds for 
demanding access to the central market 
infrastructure for post-trade services in 
an open system. It may be necessary in 
due course to take further action to 
eliminate this risk if it arises. 

o Noted. Please see paragraphs 30 and 
following of our submission headed 
Lack of Incentives for, or Ability of, 
Users to take Action to alter Current 
Structures 

 
 

2. Idem between 
CCPs and providers 
of agency 
settlement services  

Idem. Please see our response to item 1., above. The 
term ‘agency settlement services’ is not 
generally used in the market. We are not aware 
of ties restricting the ability of ‘issuer-CSDs’ or 
other providers of central market infrastructure 
to provide services to competing exchanges. If 
they exist, they should be removed. 

3. Opacity of 
arrangements and 
agreements 
throughout the 
industry 

Industry could reflect 
on its information 
requirements to allow 
greater competition and 
propose solutions 
(codes of conduct, 
regulatory 
constraints…) 

The question of opacity is not discussed 
elsewhere in the paper. There is therefore no 
analysis of the reasons for, and consequences 
of, opacity. Investment banks’ arrangements 
are not opaque. The market for broker-dealers’ 
services supplied to investment institutions is 
fiercely competitive. Investment banks are able 
to buy clearing and settlement services from 
clearing banks /agent banks in a competitive 
market. It is essential to distinguish between the 
provision of broker/dealer and agent bank 
services on the one hand and the provision of 
central market infrastructure on the other. 
Special measures are required to improve 
competition between central providers. 
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No. Concern Possible reactions LIBA view 
4. Lack of 

transparency in 
infrastructure 
pricing 

o Service 
providers might 
agree guidelines 
with users on 
price 
transparency. 

o User groups or 
other bodies 
might propose 
to publish 
regular 
comprehensive 
surveys of fees 
for investors 

o Possible 
regulatory 
solution 

 

o This is a concern. We would prefer to 
see further developments in market 
solutions. This is a concern which could 
be met quickly by verifiable, 
transparent, timed and measurable 
action from the relevant firms. The joint 
associations have called for 
transparency. It may be necessary to 
apply regulatory pressure selectively. 

o As to price transparency, we will 
continue to discuss this with service 
providers and their representative 
bodies.  

o As to surveys of fees, given the focus by 
the Commission on fees for individual 
investors, we do not feel best placed to 
address this aspect. Investors receive 
transaction-level information in certain 
exchange traded derivatives markets. 

o A practical market-based solution is 
preferable. This work could build on the 
efforts we and our fellow associations 
have already begun. 

5. Lack of accounting 
unbundling within 
vertically integrated 
service providers 
leading to difficulty 
in detecting abusive 
cross- subsidies 

Market or regulatory 
solution. 

Our concern is to ensure that there are no 
abusive cross-subsidies. Accounting separation 
and cost-justified pricing are part of the 
necessary structure. In addition, vertically 
integrated providers of central market 
infrastructure must commit to verifiable, timed 
and measurable actions. A non-legislative 
solution would be best. 

6. The same issue also 
in non vertically 
integrated 
structures, as it 
concerns 
information 
services and trade 
reporting fees 

Market or regulatory 
solution. 

As with item 5 above, ‘sunlight is the best 
disinfectant’.  We are willing to continue to 
work with our suppliers, perhaps with guidance 
and leadership from the Commission, on 
providing a businesslike answer to questions of 
transparency. 

7. Elimination of 
concentration rules 
and other measures 
with equivalent 
effect  

o The measures in 
question, 
certainly where 
they are private 
in origin, 
should be 
eliminated 
without 
awaiting the 
entry into force 
of MiFID. 

o Agreed. 
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No. Concern Possible reactions LIBA view 
o Market 

participants 
may wish to 
draw DG 
Competition’s 
attention to 
other instances 
of similar rules 
and to failure to 
remove them 
going forward 

. 

o The possibility of drawing DG 
Competition’s attention to other 
instances of similar rules and to failure 
to remove them going forward has been 
drawn to our members’ attention. The 
stamp duty regime in the UK has the 
potential to concentrate business on-
exchange at present. 

 

8. State measures 
prescribing specific 
platforms in order 
to qualify for 
primary dealer 
status in 
government bonds  

Elimination of these 
measures. 

Agreed. This is a matter for individual action by 
member state governments. We encourage the 
Commission to use its influence and we support 
the work of EPDA.  

9. Possible market 
failure in provision 
of technology 
interfaces allowing 
integrated trading 
on competing 
market platforms 

Views on this are 
sought, including on 
how such a market 
failure might be 
addressed in addition to 
the measures foreseen 
under MiFID. 

The possible market failure should be re-
examined after the implementation of MiFID. 
MiFID creates a business opportunity for 
software developers, systems integrators and 
information vendors as well as the investment 
banks and broker-dealers. Tools have been 
developed, though we believe they are not yet 
widely available across Europe. 

10. Lack of CCP and 
CSD 
interoperability 
undermining access 

Market or regulatory 
action. 

Interoperability initiatives are complex difficult 
and costly. We are not convinced of the case for 
applying them universally at a European level. 
It is essential for individual interoperability 
projects to be market-led on the basis of well-
developed plans and a sound business case. [ 
standards – see para ] 

11. Intransparent 
bundling of 
execution and other 
services by brokers 

Under MiFID, the 
Commission is of the 
view that such practices 
should be appropriately 
reformed. 

LIBA is ready to share its experience of 
working with the authorities and other trade 
associations to develop and implement a market 
solution in the UK with interested parties. We 
attach the LIBA statement of good practice, 
referred to in UK FSA rule 7.18. We note that 
the fundamental concern has long been with the 
absence of transparency and risk of adverse 
consequences from conflicts of interest within 
asset management. Enhanced disclosure by 
brokers to asset managers is, at best, a partial 
solution to this problem. 
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The necessary outcomes of reform and how these can be achieved 
 
42. In this section, we use the term ‘central market infrastructures’ to refer to the 

operators of trading, clearing and settlement systems which provide services to 
market participants and which have a central role. Within that group, we 
distinguish between ‘exchanges’ and ‘post-trade infrastructure’. The term ‘trading 
platforms’ includes exchanges, multilateral trading facilities, alternative trading 
systems and systematic internalisers.  

 
43. It remains important that the European Commission should retain its leadership 

role and should monitor progress. To achieve this, the Commission should first 
establish the framework of principles to be applied to the reform of clearing and 
settlement, building on the emerging consensus among the European financial 
community. Secondly, the Commission should monitor the prompt and effective 
implementation of the principles, against strict deadlines.  

 
44. The operators of post-trade infrastructure should move to integrated, horizontal, 

European platforms for clearing and settlement. These platforms should be pro-
competitive, neutral between competing providers and user-governed. This is the 
only acceptable solution in the long term. Progress towards this goal can be made 
through further merger or acquisition transactions or competitive pressure or both. 

 
45. Markets which seek progress by competitive pressure should be required to 

publish regular reports, using criteria defined in advance, which will disclose the 
openness and competitive conditions in that market. 

 
46. Central market infrastructures should promote and deliver market efficiency 

through verifiable, timed, measurable commitments7. In particular, these must 
cover: 

 
a. Transparent, cost-justified pricing; 

 
b. Separation or segregation of trading from clearing and settlement 

(“unbundling”); and 
 

c. Fair access to clearing and settlement; and 
 

d. Accounting, accountability and disclosure to demonstrate this. 
 
47. Central market infrastructures should help to develop competition between trading 

platforms by ensuring : 
 

a. low switching charges; 
                                                 
7 (source: paragraph D 1 a of Joint associations’ statement of 3 Feb. 05)   
D SPECIFIC PRINCIPLES NEEDED IN PRESENT CIRCUMSTANCES  
 
(1) Proposals for change arising in the present corporate actions should:   
 
a) be designed to promote and deliver further market efficiency through standardisation, 
harmonisation and inter-operability and, where appropriate, further consolidation. 
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b. fair access to clearing and settlement for platforms wishing to compete 

with incumbent platforms; 
 

c. providers of clearing and settlement systems must invest in systems, 
procedures and capacity required by the operators of trading systems 
for the market in question. Clearing and settlement systems are free to 
invest in capacity enhancements paid for by the proposed new entrant 
itself. 

 
48. The exchanges should not oblige users to change their clearing and settlement 

arrangements without common agreement8 between operators and users of trading 
systems.  

 
49. The central clearing and settlement infrastructures should develop functionally 

equivalent, standardised solutions to bring down cost and promote diversity and 
choice9.  

 
London Investment Banking Association 
London, 7th July 2006 

                                                 
8 If mandatory change is proposed, it would be important to demonstrate that firms constituting a super-
majority of the value traded on exchange have given informed consent to such a change to clearing and 
settlement arrangements. 
 
9 See also the second half of paragraph 7.2 of the joint associations’ paper ‘Post-trading in Europe: 
calls for consolidation’ dated 20 February 2006:  
 

In the absence of effective competition, strict governance arrangements, together with 
close regulators scrutiny, must be implemented to avoid any abuse of dominant position and 
ensure appropriate risk management and fair treatment of users. As a basis, the principles 
outlined in the joint press release of the European associations (op. cit.) should be recalled.  

Most examples around the world of clearing and settlement infrastructures are organised as 
utilities, user-governed. Those broad characteristics should apply to unified pan-European 
infrastructures. 

Relevant arrangements should be incorporated in the bye-laws of the new merged entities 
and implemented: 

o Clear and transparent rules for decision-making, ensuring a proper focus on price 
efficiency and cost reduction, together with sufficient attention to risk management, 

o Composition of Boards of Directors and Advisory Committees, based on the following 
principles:  

o Majority of users, 

o Proper representation of types of users and geographies covered (in 
accordance with the importance of the different financial communities and 
marketplaces) 

o Reserved seats for independent directors. 

o Rules for profit allocation, depending on the capital structure defined (see 
following section). 

Relevant independent audits on access, prices and services should also be regularly 
conducted to ensure there is no abuse of dominant position. Open consultations, 
complementary to the work of the advisory committees, should also be organised. 


