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Deutsche Börse AG’s observations on the Commission’s Issues Paper 
Competition in EU securities trading and post-trading 

DBAG is pleased to have the opportunity to respond to concerns voiced in the Commission’s 
Issues Paper: Competition in EU securities trading and post-trading (the “Issues Paper”). The 
Issues Paper addresses various topics concerning the trading, clearing and settlement of cash 
equities. Accordingly, DBAG’s comments concern the cash equities sector, rather than derivatives 
or fixed income. These sectors display different dynamics not least as regards clearing and 
settlement. 

We have organised our comments under three broad headings. First, we discuss in Section 1 the 
pricing comparisons of “all-in-costs” of trading at different European exchanges. Second, we 
consider in Section 2 the main factors that have formed the basis of the concerns voiced in the 
Issues Paper. Finally, we provide concluding remarks in Section 3. 

1 The Issues Paper provides a narrow and misleading perspective on the costs 
involved in cash trading 

Paragraphs 35 et seq of the Issues Paper present an overview of trading costs. In DBAG’s 
view, this overview is limited in scope and also misleading. The paper also recognises that 
incompleteness as regards the availability of data on the customer level and the difficulty of 
defining objective “cost of trading” implies severe difficulties for the comparison. While we 
have not had full access to the methodology and assumptions underpinning the overview, 
we have noted significant inaccuracies. We describe the most important of these below. 

1.1 In securities trading, indirect costs are far more important than direct 
costs 
One of the shortcomings of the comparison in the Issues Paper is that it does not 
explicitly acknowledge the different components contributing to the “all-in-costs” of 
trading. DBAG would stress the importance of indirect costs as a component of 
trading costs. Trading participants face: (a) direct (or explicit) costs, such as, for 
example, exchange fees, commissions and the complimentary services and thus 
costs of clearing and settlement; and (b) indirect (or implicit) costs, which include the 
bid-ask spread1 the price impact of orders2 and opportunity costs3. Brokers that are 
members of the exchange pay exchange fees as well as clearing and settlement 
fees, and incur IT and staff costs to access the exchange. Investors accessing the 
exchange through brokers face both explicit costs (broker fees and commissions) 
and implicit costs.  

                                                   
1  The difference between the best (lowest) ask and the best (highest) bid on the market. A market participant seeking to 

trade immediately will typically submit an unlimited order, matching the best ask (in case the unlimited order is a buy 
order) or the best bid (in case the unlimited order is a sell order). The bid-ask spread can be compared to the cost of a 
“round-trip” (i.e., buying the order at the ask and subsequently selling at the bid). Conventionally, half of the spread is 
taken to be the transaction cost of either a purchase or a sale (i.e., a “one-way trip”). 

2  The additional cost (above the spread) a trader incurs to have a large order executed immediately. Large orders 
typically trade at a premium compared to smaller orders, as they are more difficult to execute. Also, potential 
counterparts might be afraid to trade against large orders as the large order trader might be better informed about the 
stock’s “true” value. Potential counterparts can be encouraged to trade against a large order when offered a price 
concession. Market impact increases with order size; therefore it is the most significant cost of trading large orders. The 
market impact often exceeds explicit trading costs by a multiple. 

3  Costs incurred if the execution of an order is delayed (i.e., in an attempt to achieve a better price) or if a trade is missed. 
A buyer incurs an opportunity cost if a stock’s price rises during the delay, and a seller incurs an opportunity cost if a 
stock’s price falls during the delay. 
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Whilst direct costs may be the most visible, easily-identifiable component of trading 
costs, it is the “indirect” costs faced by trading participants that influence their 
decision to trade on a particular venue, in order to benefit from the liquidity offered 
by that exchange which results in lower trading costs for the participant.  

DBAG estimates that direct costs account for less than 5% of the overall transaction 
costs in equity trading, whilst market impact accounts for the largest part of total 
transaction costs at approximately 95% of the overall cost. By only considering 
direct costs of trading, the Issues Paper takes a far too limited view on the “all-in-
costs” of trading. However, in addition the overview of direct costs contains a 
number of inaccuracies. The analysis in the Issues Paper of direct trading costs is 
misleading. 

1.2 Direct trading costs have been reduced significantly by DBAG in recent 
years 
Paragraph 37 of the Issues Paper discusses the views of some observers that “the 
fees charged to clearing or settlement members may bear no relation to the actual 
cost of operation” in the case of “vertical silos”. Further, the Issues Paper identifies 
DBAG as having amongst the highest fees for trading services of all European 
exchanges discussed in the Issues Paper.4 This view is misleading for a number of 
reasons. 

The methodology selected for the comparison of “all-in-costs” of trading on different 
European exchanges does not permit an objective comparison. There are several 
reasons why this is the case. 

• First, the comparison does not take into account the fact that some 
exchanges charge per executed order and other exchanges charge per 
trade. The number of trades often exceeds the number of executed orders, 
because of partial order executions when matching buy and sell orders are 
not of identical sizes. Often, the ratio of trades to executions is around 1.5, 
which means that an adjustment is necessary in order to make a like-for-
like comparison. 

• Second, in respect of DBAG’s settlement prices, an incorrect pricing model 
appears to have been used. The gross price for collective safe custody of 
German and several European non-German stocks – which account for 
more than 95% of the trading volume on the FWB – is €0.425, rather than 
the value of close to €2 indicated in the chart above paragraph 39.  

• Third, different exchanges apply different models for settlement netting. By 
not taking this circumstance into account, a further flaw is added to other 
inaccuracies. For instance, settlement fees in the UK are charged on pre-
netting, or gross, basis. This means that users will always be charged on a 
pre-netting gross basis, regardless of the potential savings of netting. 
Conversely, for trading on most other European exchanges, settlement fees 
are charged on post-netting basis.  

• This is important, in particular, as regards trades on the FWB. As a result of 
the high netting efficiency (i.e., the number of trades netted out by way of 

                                                   
4  See para 36, footnote 20 of the Issues Paper. 
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settlement netting), which is close to 95%, as a result of which only around 
5% of trades are actually settled in the CSD, it is not correct to compare 
gross versus net settlement costs. Only 7% of all trades on Xetra are not 
being processed by the CCP. These trades are settled on gross basis and, 
accordingly, the clearing price is not charged and the settlement price is 
charged on gross basis at a flat fee of € 0.55. Using the price of gross 
settlement for German and several European non-German stocks of 
€0.425 and applying it to the netted volume, the settlement price would be 
merely €0.02 (as opposed to €2 as indicated in the chart).5 

• Fourth, the overview does not include fees for order 
entry/deletions/modifications. An accurate comparison would have included 
this fee component for the exchanges that charge such fees. A certain 
multiple of entries/deletions and modifications per executed order or trade 
should have been factored in. 

• Fifth, in addition to the trading fee per trade, Euronext also applies a so-
called ad-valorem fee of 0.1 bps volume-based. It seems to us this fee 
component might not have been factored in. 

In summary, the overview of “all-in-costs” appears to be arbitrary and based on 
hypothetical situations rather than real-world comparisons of direct trading costs on 
the exchanges covered by the overview. It is accordingly not representative of the 
actual direct costs market participants incur when trading on these venues. 

As regards implicit costs, DBAG has helped to reduce these for customers through 
its introduction of a CCP. Based on the XLM, DAX implicit costs for a €100,000 order 
declined from 16.4 bp in the fourth quarter of 2002 to 5.50 bp in the fourth quarter of 
2005. This means implicit trading costs have been reduced by two thirds or – in 
other words – blue chip liquidity in electronic trading has tripled to the benefit of 
market participants.  

1.3 The largest proportion of direct costs are not attributable to exchanges 
Irrespective of the significance attached to direct costs vis à vis indirect costs, 
trading fees represent only a small proportion, at less than 10%, of investors’ direct 
costs. The largest proportion of costs are attributable to intermediaries, custodians 
and data analytics providers.  

Post-trade, CSDs and exchanges account for only a small proportion of revenues 
generated across Europe, around€ 2 billion of the overall € 17 billion generated. The 
highest proportion of revenues generated from the post-trade sector comes from 
agent banks/intermediaries.6  

2 Comments on the “barriers to competition” identified in the Issues Paper 

Paragraph 24 et seq of the Issues Paper considers that the limited degree of competition in 
EU securities trading and post trade markets is striking. The Issues Paper then continues to 

                                                   
5  The direct costs for DBAG would be closer to €3.25 based on a trade size of €45,810: Trading price: 0.48bps = € 2.20; 

clearing price: order based fee € 0.52, adjusted to trade by a ratio of 1.5 = €0.35; volume based fee: 0.15 bps = €0.68; 
Settlement price: €0.425 per instruction, adjusted to 5% settled = €0.02. 

6  Deutsche Börse White Paper: The European Post-Trade Market, p. 14-15. 
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set out a number of perceived “barriers to competition” from paragraph 56 et seq, for each 
of trading, clearing and settlement services.  

As a general comment, DBAG’s view is that no competition exists between cash equity 
exchanges on a European level. DBAG considers that the correct product market definition 
for trading services offered is that of a separate relevant product market for the listing and 
trading of domestic equities and which is necessarily national in geographic scope. The 
competitive dynamics of this industry are intrinsically linked to geographic elements as a 
result of the home-bias principle7.  

The result is that the main competitive constraint upon an exchange is trading which occurs 
“off-exchange”, i.e. outside the regulated markets. Methods of “off-exchange” trading include 
internalisation, over-the-counter trading (“OTC”) or alternative trading systems (“ATS"s). It is 
DBAG’s unofficial8 estimate that off-exchange trading accounts for 50% of volumes traded in 
equities in Germany. 

2.1 Trading services 
At paragraph 56, the Issues Paper considers that “exchanges may be able to protect 
their business from competition directly (e.g. by predatory fee reductions or other 
behaviour) or indirectly for example by making access to clearing and settlement 
arrangements difficult or impossible for a competitor.” The paper goes on to list the 
issues which may make such new entry to trading more difficult or even impossible. 

2.1.1 Concentration rules and equivalent measures  

Paragraph 58 et seq of the Issues Paper discusses the “concentration rule” 
found in certain Member States, where all trades relating to certain equities 
are to be executed on a designated platform, usually the incumbent 
exchange. DBAG can provide no feedback with regard to the FWB as no 
such concentration rule, or equivalent measures, apply. This is one of the 
reasons why there is a high proportion of OTC trades in the German 
market. 

2.1.2 Control over clearing and settlement services 

Paragraph 62 et seq of the Issues Paper voices concerns as regards 
vertical integration of the cash equities trading, clearing and settlement 
value chains.  DBAG submits that these concerns are misplaced for several 
reasons, at least as regards the model of integration that has evolved in 
Germany. 

The DBAG business model of “Straight-Through-Processing” (“STP”) 
resulted from a series of industry-led initiatives over a long period of time. 

                                                   
7  Home bias can be explained by the following factors: (i) for administrative, regulatory and tax reasons, an issuing 

company will typically choose to list its securities in the same country as its head office; (ii) given the traditional 
tendency of investors to focus their investment portfolios in domestic securities, the issuing company will want to report 
its earning in the same currency as that in which the largest investors measure their performance; (iii) since listing 
provides a publicly available indication of the value placed on the company by investors, the issuing company will want 
to list on an exchange that already has listed a number of similar companies; (iv) the issuing company may seek 
inclusion in the main indices used to measure stock-market performance on its domestic exchange; and (v) as regards, 
in particular, a small or mid-cap company having limited international exposure, the domestic exchange offers proximity 
to its customer base, and to the product or service markets of that company’s output. 

8  DBAG has no official figures on the relation between on- and off-exchange trading volumes in Germany because there 
exists no public disclosure requirements in off-exchange equity trading. Today, off-exchange equity trades are only 
required to be reported to the competent authority on a bilateral basis for purposes of market supervision. 
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This, naturally, involved intensive participation and consultation with market 
participants so as to fit the needs of users. For instance, the Zentraler 
Kreditausschuss has explained to the Commission that, in Germany: 

“this link [between trading, clearing and settlement] has always been 
desired by market participants and existed even when both the 
regional stock exchanges and the national securities clearing and 
deposit bank – formerly Deutscher Kassenverein, now Clearstream 
Banking Frankfurt – were owned by system users.”9 

In summary, the current STP model for Germany has resulted from the 
following main events: 

• The German Securities Deposit Act of 1937 required each regional 
stock exchange in Germany to establish a CSD for the orderly 
execution of the clearing and settlement operations of the 
respective stock exchange and that in accordance with the law.  

• In 1949, seven regional Kassenvereine or 
Wertpapiersammelbanken (i.e. equivalents of CSDs) were founded 
in Berlin / Bremen, Düsseldorf, Frankfurt, Hamburg / Hannover, 
Stuttgart and Munich owned by the shareholders of the major local 
custodian banks.  

• Subsequently, the seven CSDs were consolidated into one clearing 
and settlement organisation, the Deutscher Kassenverein (“DKV”) 
in 1989. The ownership structure of DKV reflected the ownership 
structure of the former seven “Kassenvereine” until 1992, when 
DBAG was founded and became sole shareholder of DKV. 

• In 1996, the DKV and the Auslandskassenverein (“AKV”), an ICSD 
which had been founded in by the users 1970, were merged. In 
1997, this entity was renamed Deutsche Börse Clearing.  

• In 2000, Deutsche Börse Clearing was merged with the ICSD 
Cedel. Ultimate ownership of the combined entity, subsequently 
renamed Clearstream International, was shared between DBAG 
(which obtained a 50% ownership interest in exchange for its 
contribution of Deutsche Börse Clearing) and users such as UBS, 
BNP Paribas, Merrill Lynch, Goldman Sachs and Morgan Stanley. 

• DBAG acquired the remaining 50% of the Clearstream stock in 
2002, following a public tender transaction.  

• The principal decision to introduce the equity CCP at the FWB was 
made by the Exchange Council (the members of which include 
German and international banks as major exchange customers – 
e.g. Deutsche Bank, Dresdner Bank, UBS, HSBC, Morgan Stanley) 
in March 2001 on the basis of a proposal of the Management Board 
of the FWB. The CCP was introduced, in particular, with a view to 
replacing and simplifying the existing system ensuring that trading 

                                                   
9  Source: Letter from the ZKA to the European Commission, December 2004 to the, Directorate-General for Competition, 

Response to the European Commission, DG Competition “Final Report by London Economics, February 2004. 
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members can meet their obligations deriving from trades. According 
to section 1(2) Exchange Act, DBAG, as the administrating and 
operating institution of the FWB, is legally obligated to provide the 
FWB with the technical and legal infrastructure required for the 
operation of the exchange. The FWB’s CCP has been operated by 
Eurex Clearing since inception. 

Clearly, the current structure is not the result of any grand plan designed to 
leverage market strength along a vertical value chain: the structure has 
resulted from interaction between exchanges and their users and, more 
recently, between DBAG as the operator of the FWB and FWB’s 
customers. The German market participants, like market participants in 
other countries, are sophisticated, well-financed and well-informed. To 
assume that these users would have contributed actively to the current 
market structure over a long period of time had they even suspected that 
the structure would be anti-competitive or otherwise not serve their needs 
would be to seriously underestimate the commercial, financial and political 
clout these users have. This would clearly be a false assumption, especially 
since the Zentraler Kreditausschuss, which represents the customers, have 
explained that the current structure for many years has been considered a 
desirable outcome. 

The  Issues Paper apparently assumes that the potential for competition to 
develop in trading and post-trading may be limited where exchanges 
control the services offered by post-trading institutions (paragraph 62). 
However, obstacles for competition to develop are related to economic 
fundamentals, for example the home-bias principle and ensuing network 
effects, rather than industry organisation. This is evidenced by the fact that 
alternative trading platforms may well fail to capture a significant share of 
trading even if they have access to the pre-existing post-trade infrastructure 
(such as in the LSE’s move into trading with Dutch equities). It is worth 
noting that industry-participants who have expressed negative views about 
the German STP model apparently have commercial self-interests to do so. 
For instance, LCH.Clearnet has, on occasion, claimed that the link between 
trading and clearing gives rise to issues. Clearly, LCH.Clearnet – the 
largest European CCP-service provider – would potentially stand to gain 
much should DBAG and the FWB not renew the current CCP services 
agreement with Eurex Clearing. However, it is worth noting that 
LCH.Clearnet has not to date proposed for DBAG any alternative solution 
for the provision of CCP services to the FWB. 

2.1.3 Fee related issues 

Paragraph 69 of the Issues Paper concerns price sensitivity, with the Issues 
Paper stating that “lack of price sensitivity may be an indicator either of 
user inability to choose, inability to correctly assess and respond to the 
price being charged, and/or user ability to pass on charges irrespective of 
their relationship with an economic reality”. DBAG contends that the lack of 
price sensitivity with regard to direct costs is due to users’ chief concern 
being with the level of indirect costs. It is a step too far to associate this lack 
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of price sensitivity with, for example, anti-competitive characteristics in the 
market place.  

However, DBAG agrees with the Issues Paper at paragraph 71 that “pricing 
transparency in trading is necessary to enable trading intermediaries to be 
able to price their own services to their customers correctly. Traders rightly 
expect to be able to reconcile their actual; trading to their billed executions. 
Banks also need this information to make their trading choices.” 

DBAG is already committed to providing users with clear, transparent 
pricing and fee related issues. Trading fees are publicly available. Post-
trade costs are unbundled to give users sight of the costs associated with 
each service. By way of illustration, in January 2005 when DBAG changed 
its fees for equity trading, clearing and settlement it introduced unbundling 
of the combined clearing and settlement fee for CCP transactions in order 
to increase transparency for customers, so that there is now a separate fee 
for clearing and one for settlement. This allows trading participants to 
benefit directly from their netting efficiency, because if a trading participant 
is able to balance his positions intra-day, no settlement charges will occur  - 
although there would still be a clearing fee. 

Further, DBAG has recently introduced a change in its calculation of the 
clearing fee. Previously the clearing fee was calculated and charged per 
trade, whereas the clearing fee from 1 January 2005 is charged per 
executed order on the clearing value. The advantage of this change for 
customers is that the new clearing fee provides full ex ante predictability 
(clearing fees can be calculated before order execution). This is due to the 
fact that the number of trades can only be partly influenced by customers 
(trades in an electronic order book can occur incidentally by matching parts 
of orders or whole orders against each other; the number of trades 
resulting from orders depends on the structure of the customers’ order flow 
and the situation in the order book at the execution time – on average on 
Xetra there are 1.66 trades per executed order). 

Finally, this new pricing structure includes a volume related incentive 
scheme to promote electronically generated, liquidity-providing Xetra 
orders as part of the Automated Trading Program (“ATP”). There is also a 
cost justification for discounts in relation to a high volume of ATP trades 
since these electronically generated volumes are a multiple of those which 
would be generated by institutional traders without the corresponding 
support costs 

2.1.4 Broker trading technology 

Paragraph 72 et seq of the Issues Paper discusses the US’ Regulation 
NMS, providing industry with best execution rules requiring brokers to 
compare conditions on different trading platforms. This has led to US banks 
implementing technology to facilitate comparative trading decision e.g. 
smart order routing. The Issues Paper questions whether less stringent 
requirements in the EU may be one reason why few European banks have 
taken similar measures.  The Issues Paper finds that such tools would 
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facilitate market entry to trading services and contribute to more 
sustainable competition between trading platforms (paragraph 72). 

DBAG considers that this concern will be addressed with the introduction of 
the Markets in Financial Instruments Directive (“MiFID”) of April 2004 will, 
through its best execution rules, assure that investment firms check, which 
are the best execution venues for their clients on a regular basis.  

Furthermore, in the discussion on MiFID a deliberate political decision was 
taken in favour of competition, not only in the trading field but also 
regarding information services and reporting channels. Consolidated 
information on market activity was deemed secondary to allowing 
investment firms to report in their home member state only. A consolidated 
tape, following the US model, would need to also have the quotes from 
systematic internalisers as these are competing execution venues to 
exchanges and MTFs. Given that ample discussion on these questions 
took place in the level one process and that reviews are planned on the 
actual functioning of its provisions in this field, it is important that market 
players can now trust that the regulatory situation remains stable. There are 
important investments pending in order to implement MiFID. It would be 
highly detrimental to the market if these were put into question by new 
initiatives revoking a political agreement that was reached. 

2.2 Clearing services 
At paragraph 76, the Issues Paper notes that competition may be prevented either 
by the behaviour of exchanges or by the CCPs themselves. Where undertakings – 
exchanges, CCPs or other firms – engage in anti-competitive conduct, the 
competition rules in the exchange industry apply as in any other industry. Such 
cases deserve investigation and if necessary remedial action in this industry as well 
as in other industries. The Issues Paper, however, identifies a number of theoretical 
situations, rather than specific concerns of anti-competitive conduct. Such 
theoretical propositions should not form the basis of competition law or sector 
specific intervention. 

2.2.1 Perceived limitations of the model of competition for the market  

At paragraph 77, the Issues Paper invites comment on how competition for 
the market could be organised. The Issues Paper states that where 
exchanges are near-monopolies they are likely to profit maximise at the 
trading level by shifting rents from clearing to trading. This is a broad and 
speculative generalisation. As mentioned above at 2, DBAG’s view is that 
exchanges do not face competition primarily from other exchanges but from 
off-exchange alternatives. That does not mean, however, that an integrated 
supplier such as DBAG can “shift rents” from one level in the service value 
chain to another. A transparent pricing scheme such as that applied by 
DBAG for trading, clearing and settlement (see 1 above) gives customers 
detailed insight in how prices are set and through the well-established user 
committees, such as the Exchange Council, users also have possibilities to 
express concerns should DBAG attempt to “shift rents” in a manner 
unfavourable to users. Users that are dissatisfied with the pricing 
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arrangements have ample opportunity to move business off-exchange and 
this serves as a disciplining mechanism. 

2.2.2 An alleged mutual interest in arrangements which foreclose 
competition  

At paragraph 78, the Issues Paper posits that CCPs acquiesce to 
exchange’s demands to limit competition in CCP services as well as in 
trading. Again, the basis for this statement is not clear and, in DBAG’s 
experience, it seems speculative rather than fact-based. By way of 
example, Eurex Clearing offers its services as a CCP provider freely to the 
industry, as evidenced by its provision of CCP services to, for example, the 
Irish Stock Exchange. DBAG submits that such arrangements, from both 
DBAG and the Irish Stock Exchange’s interests cannot be seen to foreclose 
competition. This is also illustrated by Eurex Clearing’s offer to the other 
German regional exchanges as well as NASDAQ Deutschland regarding 
the provision of CCP services. 

2.2.3 Issues perceived with CCPs in “vertical silos” 

Paragraph 79 of the Issues Paper seems to distinguish between, on the 
one hand CCPs and on the other, CCPs within a “vertical silo”, when 
reviewing the potential for competition in clearing services for the home 
market.  

This distinction is apparently based on the idea that those exchanges 
legally independent from its CCP provider has stronger incentives put out 
for tender its clearing services contracts. It simply is not the case that an 
exchange that holds an ownership interest in a CCP will use that CCP even 
though it does not meet the needs of its users. The Eurex example is a very 
clear illustration of this. As the Commission is aware, DBAG and SWX 
holds ownership interests in Eurex. Eurex Clearing is an indirect subsidiary 
of Eurex. DBAG has elected to sub-contract the provision of CCP services 
at the FWB to Eurex Clearing, but SWX purchases such services from X-
Clear.  

Moreover, the limits of competition in the provision of CCP services are 
related more to industry fundamentals than to ownership interests. In fact, 
the distinction between “vertical silos” and other organisation forms is 
irrelevant for the purposes of introducing competition into clearing services. 
Clearing services follow industry’s demand, for example the emergence of 
the CCP which came in response to market participants’ demands for  
simplicity and increased efficiency in executing securities trades. In DBAG’s 
experience, the principal decision to introduce the equity CCP at the FWB 
was taken by the FWB Exchange Council in March 2001 in consultation 
with FWB’s users, who were extensively involved in shaping the CCP-
function. A service provider must meet the needs and expectations of the 
customers, and if customers required an alternative service or indeed 
multiple service providers per trading platform, such a structure or others 
would probably evolve.  
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2.2.4 Limited prospects for CCP interoperability 

At paragraphs 80 and 81 of the Issues Paper, parties are invited to 
comment on the possibilities of increasing competition, in and for the 
market, by way of interoperability between CCPs.  

As observed in the Issues Paper, interoperability is fraught with severe 
difficulties, especially on a multilateral basis. The financial commitments 
required to obtain interoperability as between CCPs are significant and the 
regulatory issues related to extended risk exposure even more 
considerable.  

2.3 Settlement services  
Barriers to competition in settlement services are extensive owing to national 
delineation of settlement systems according to different tax and legal regimes, 
currencies, etc. These circumstances, which have been specified comprehensively 
in the commissioned Giovannini reports,10 are well known in the industry and to the 
Commission.  

Such an environment means that the consequence of regulatory intervention, by 
way of European directive for example, would be difficult to predict and thus must 
not be introduced, unless the Commission can be certain as to its impact on 
industry. DBAG would once again remind the Commission that European 
competition laws already require non-discriminatory access to settlement services.  

Similar to the approach in clearing area, the Issues Paper, identifies a number of 
theoretical situations involving the settlement sector, rather than specific concerns of 
anti-competitive conduct. Again, as mentioned in the context of clearing services, 
such theoretical propositions should not form the basis of competition law or sector 
specific intervention. 

2.3.1 Perceived interoperability issues  

Paragraph 85 of the Issues Paper discusses interoperability in the field of 
settlement services. The difficulties involved in achieving interoperability in 
the clearing area have been discussed in section 2.2.4 above. The same 
difficulties apply also in the field of settlement. 

2.3.2 Price sensitivity and transparency  

Paragraph 86 of the Issues Paper states that a lack of transparency in 
settlement pricing limits competition between settlement agents. As 
discussed in response to section 2.1.3 above, DBAG is committed to 
providing its settlement customers with clear and transparent pricing. 
DBAG has no indications the pricing scheme for settlement services limits 
competition in the sense discussed in this paragraph. 

                                                   
10  First report of the Giovannini Group on Cross-Border Clearing and Settlement Arrangements in the European Union 

(November 2001) and Second report of the Giovannini Group on Clearing and Settlement Arrangements in the 
European Union (April 2003). 
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2.3.3 Perceived risk of foreclosure of agency settlement and custody  

At paragraph 88, the Issues Paper discusses possible concerns resulting 
from investors being able to specify that trades which need to be settled 
after CCP clearing can be routed either to the CSD or to an intermediary. 
Such “direct feeds” are perceived as potentially problematic, since certain 
intermediaries can be given advantages over others. The potential concern 
is not clear to us. It seems that this is one of the situations where an 
investor has exercised a choice in favour of a particular solution and – in 
line with the level of choice advocated in other parts of the Issues Paper – 
this situation ought to be seen as something positive.11 

More fundamental issues determinative of market structure were however 
recognised in the Giovannini Report of November 2001.12 The report 
recognised that the existing infrastructure for the provision of settlement 
services in the EU is the product of a fragmented securities market. 
Historically, the pattern of European securities trading followed national 
lines, reinforced by the existence of different currencies, different fiscal 
regimes, technology and practicalities such as time differences across 
Europe. The emergence of national-based infrastructures as a result has 
resulted in a wide variation in the procedures and requirements which act 
as barriers. Key in any event is the definition of what ownership rights are in 
a security and how an investor can enforce it. Whilst certain instruments 
have better addressed the difficulties in providing cross-border services, 
e.g. in fixed income products, equities are more heterogeneous instruments 
and thus more complex to manage particularly with respect to corporate 
actions insofar as they require continuous communication between the 
company that has issued the equity and its holder. 

2.4 Other issues  
2.4.1 Lack of customer incentives 

It is wrong to assume that users do not have the incentives to exert 
influence over service providers. DBAG’s customers are highly 
sophisticated market participants, able to switch between trading on and 
off-exchange. Investors have free choice about where to trade securities, 
and issuers have free choice about “what” securities to issue and “where” 
to do so. When making these choices, issuers and investors consider the 
related post-trade arrangements, thereby submitting post-trade providers to 
competitive pressure. Concretely, this means that the choice to trade OTC 
(or on alternative trading platforms) opens up different choices of clearing 
and settlement providers and thus constitutes competition for established 
vertical arrangements of trading platforms. The incentive of banks to trade 

                                                   
11  We note that, at paragraph 21 et seq, the Issues Paper distinguishes between competition in “primary” and “secondary” 

settlement services. This approach is, in DBAG’s view, artificial and this is one of the grounds of appeal advanced 
against the Commission’s Clearstream-decision. 

12  First report of the Giovannini Group on Cross-Border Clearing and Settlement Arrangements in the European Union 
(November 2001). 
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OTC is often to internalise not just trading but also settlement should they 
have the flows to do so.  

Moreover, customers are well-represented in advisory and decision-making 
bodies within the exchange organisation, for instance the Exchange 
Council of the FWB. Customers constantly make use of the possibilities 
they have to influence the operation of the exchange, including post-trade 
activities related to the exchange, via these fora. 

2.4.2 Accounting transparency 

The Issues Paper discusses the idea of obliging companies to publish 
accounts that clearly separate between different products and services 
(paragraphs 95 and 96). This discussion apparently emanates from the 
perspective that, in network industries, it is necessary to separately look at 
"monopoly" and other services provided in order to prevent anti-competitive 
cross-subsidisation and abuse of dominant positions. 

Whilst agreeing with the idea of transparent prices for separate services, 
DBAG contests the assumption that post-trade services are akin to those in 
the telecommunications, electricity or railway industries and thus in need of 
accounting separation. Trading and post-trade are not directly comparable 
with the other network industries because of the sector-specific 
characteristics.  

• First, all trading on the exchanges is subject to effective competition 
from off-exchange alternatives. Accordingly, accounting separation 
at this service level would be unwarranted. 

• Second, the only post-trade activity that displays similarities with 
the industries mentioned above is with the notary function or so-
called "issuer CSD" function. The notary function is not an integral 
component of settlement in some jurisdictions13 : the transfer of 
securities ownership from seller to buyer does not require the 
involvement of the end custodian assuming the notary function14. 
For this reason, it would be disproportionate and unnecessary to 
impose accounting separation on post-trade activities generally. 

• Third, there is no retail end-user that needs particular “protection” 
from the "monopolist" as post-trade users/customers are mostly 
large financial institutions. Indeed, many customers are also 
competitors in post-trade services while end-users are in no way 
assured of benefiting from price reductions of "infrastructures" if 
such intermediaries do not decide to pass these on.  

• Fourth, there is no overriding political goal such as providing basic 
infrastructure in remote areas of Member States which would be 
prohibitively expensive under private provision.  

                                                   
13  Knieps, “Competition in the post-trade markets -  A network economic analysis of the securities business, Discussion 

Paper”, Institut für Verkehrswissenschaft und Regionalpolitik, No. 101 (2004) – Revised Version March 2005. 
14  Horn, “Die Erfüllung von Wertpapiergeschäften unter Einbeziehung eines Zentralen Kontrahenten an der Börse – 

Sachenrechtliche Aspekte”, Zeitschrift für Wirtschafts- und Bankrecht, Sonderbeilage 2 (2002), p. 3-23. 
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DBAG submits that accounting separation should not be imposed as a 
blanket measure to the entire post-trade industry because of the cost and 
administrative burdens incurred.  

3 Concluding remarks 

As a concluding remark, DBAG’s view is that the increasing efficacy of the Community and 
national systems for competition law enforcement is an adequate and proportionate means 
of addressing potential competition law concerns in this industry sector. It would not be 
appropriate to base competition law or regulatory intervention in this industry on the 
theoretical propositions explored in the Issues Paper. Any further action by the Commission 
or national competition authorities in respect of post-trade infrastructures should be based 
on specific concerns and specific evidence related to competition law infringements. 

***** 

Should the Commission’s services have any questions regarding DBAG’s remarks in this paper, 
we shall be happy to meet with the Commission staff to discuss these issues. 

***** 

Contact: 

Dr. Stefan Mai 
Deutsche Boerse Group 
Head of Market Policy 
(Stefan.Mai@deutsche-boerse.com) 
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