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COMMISSION DECISION
of

relating to a proceeding under Article 82 of the EC Treaty and Article 54 of the
EEA Agreement

(COMPIC-3/37.990 - Intel)

(Only the English text is/ar e authentic)

(Text with EEA relevance)

THE COMMISSION OF THE EUROPEAN COMMUNITIES,
Having regard to the Treaty establishing the European Community,
Having regard to the Agreement on the European Economic Area,

Having regard to Council Regulation (EC) No 1/2003, of 16 December 2002 on the
implementation of the rules on competition laid down in Articles 81 and 82 of the
Treaty', and in particular Article 7 and Article 23(2) thereof,

Having regard to the complaint lodged by Advanced Micro Devices on 18 October 2000
and on 26 November 2003, alleging infringements of Article 82 of the Treaty and
Article 54 of the EEA Agreement by Intel and requesting the Commission to put an end
to those infringements,

Having regard to the Commission decision of 26 July 2007 to initiate proceedings in this
case,

Having given the undertaking concerned the opportunity to make known its views on the
objections raised by the Commission pursuant to Article 27(1) of Regulation (EC) No
1/2003 and Article 12 of Commission Regulation (EC) No 773/2004 of 7 April 2004
relating to the conduct of proceedings by the Commission pursuant to Articles 81 and 82
of the EC Treaty’,

OJL 1,4.1.2003, p. 1.
OJ L 123, 27.4.2004, p. 18.




After consulting the Advisory Committee on Restrictive Practices and Dominant
Positions,

Having regard to the final report of the hearing officer in this case’,

WHEREAS:

1.

(1)

2)

€)

PARTIESTO THE PROCEEDINGS

Intel Corporation

Intel Corporation ("Intel") was incorporated in the state of California, USA in
1968, and was reincorporated in the state of Delaware, USA in 1989. It has
operations in different parts of the world including in locations within the EEA. It
describes itself as the “world’s largest semiconductor chip maker, based on
revenue’. It states that its “products include chips, boards and other semiconductor
components that are the building blocks integral to computers, servers and
networking and communications products.” It develops "advanced integrated
digital technology products, primarily integrated circuits, for industries such as
computing and communications". Intel offers "products at various levels of
integration, allowing our customers flexibility to create advanced computing and
communications systems and products."*

At the end of December 2008, Intel employed about 94 100 people worldwide. In
2007, Intel had net revenues of USD 38 334 million and a net income of USD
6 976 million. In 2008, Intel had net revenues of USD 37 586 million and a net
income of USD 5 292 million.’

The complainant: Advanced Micro Devices, Inc.

Advanced Micro Devices, Inc. ("AMD") describes itself as “global semiconductor
company with facilities around the world”. 1t provides "processing solutions for the
computing, graphics and consumer electronics markets." AMD was incorporated
under the laws of Delaware, USA, on May 1, 1969 and became a publicly held

OJ [TO BE ADDED WHEN PUBLISHED].

Intel's form 10-K  report for the fiscal year ended 29 December 2007,

http://www.sec.gov/Archives/edgar/data/50863/000089161808000106/f36442¢10vk.htm,
downloaded and printed on 14 January 2009.

Intel's form 10-K report for the fiscal year ended 27 December 2008,
http://idea.sec.gov/Archives/edgar/data/50863/000089161809000047/f50771e10vk.htm,
downloaded and printed on 6 April 2009.
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4)

)

(6)

(7)

(8)

company in 1972. Since 1979, its common stock has been listed on the New York
Stock Exchange under the symbol "AMD".°

At the end of 2007, AMD had approximately 16 420 employees. In 2007, AMD
had net revenues of USD 6 013 million and made a net loss of USD 3 379 million.
In 2006, AMD had net revenues of USD 5 649 million and made a net loss of USD
166 million.”

PROCEDURE

Commission procedure

On 18 October 2000, AMD submitted a formal complaint to the Commission under
Article 3 of Council Regulation (EC) No 17/62, First Regulation implementing
Articles 81 and 82 of the Treaty.®

On 26 November 2003, AMD submitted a supplementary complaint under Article
3 of Regulation (EC) No 1/2003° providing new facts and making new allegations.

In May 2004, the Commission launched a round of investigations focusing on
allegations contained in the supplementary complaint. Within the framework of
that investigation, in July 2005, the Commission, assisted by several National
Competition Authorities, carried out on-the-spot inspections under Article 20(4) of
Regulation (EC) No 1/2003 at four Intel locations in [...] -1 1D, [..], as well
as the locations of several Intel customers [...].

On 26 July 2007, the Commission notified a Statement of Objections to Intel in
Case No. COMP/C-3/37.990 ("the 26 July 2007 SO"). The Commission took the
preliminary view that Intel held a dominant position and had abused its dominant
position by engaging in exclusionary marketing arrangements and other practices
with certain customers.

AMD's form 10-K  report for the fiscal year ended 29 December 2007,

http://www.sec.gov/Archives/edgar/data/2488/000119312508038588/d10k.htm, downloaded and
printed on 14 January 2009.

idem.
0J 13,21.2.1962, p. 204. p.
OJL 1,4.1.2003, p.. 1.

L]
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)

(10)

(11)

(12)

(13)

(14)

(15)

(16)

The Commission originally set Intel a deadline of 8 weeks to submit its reply to the
26 July 2007 SO."" That deadline was extended twice by the Hearing Officer, first
to 4 January 2008,'* and then to 7 January 2008.

Intel submitted its reply to the 26 July 2007 SO on 7 January 2008 ("Intel Reply to
the 26 July 2007 SO"). Intel asked for an oral hearing to be held ("the Oral
Hearing"). The Oral Hearing was held on 11 and 12 March 2008.

In application of Article 6(1) of Regulation (EC) No 773/2004," the Commission
provided AMD with a copy of the non-confidential version of the 26 July 2007 SO.
AMD made its views on the 26 July 2007 SO known in writing on 29 February
2008. AMD also participated at the Oral Hearing.

After the 26 July 2007 SO was issued, the Commission obtained additional
information about Intel's conduct vis-a-vis other customers and distributors of its

products. This included information contained in Intel's Reply to the 26 July 2007
SO.

On 17 July 2006, AMD filed a complaint to the German National Competition
Authority, the Bundeskartellamt. In the complaint, AMD alleged that Intel had
engaged in exclusionary marketing arrangements and other practices with Media-
Saturn-Holding GmbH ("MSH"), a European retailer of microelectronic devices,
including Personal Computers ("PCs").

On 6 September 2006, the German National Competition Authority exchanged
information with the Commission on that subject, in application of Article 12 of
Regulation (EC) No 1/2003.

Following that exchange of information, the Commission opened an investigation
on the subject, under Case No. COMP/C-3/39.493. Within the framework of that
investigation, in February 2008, the Commission, assisted by several National
Competition Authorities, carried out inspections under Article 20(4) of Regulation
(EC) No 1/2003 at Intel's premises [...], as well as at the premises of several
European PC retailers in [...].

On 17 July 2008, the Commission notified a supplementary Statement of
Objections to Intel ("the 17 July 2008 SSO"), and at the same time joined the
relevant findings of Case No. COMP/C-3/39.493 to the procedure followed under

11

12

13

Letter from the Commission to Intel of 27 July 2007.
Letter from the Hearing Officer to Intel of 12 October 2007.

OJ L 123, 27.4.2004, p. 18.
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Case No. COMP/C-3/37.990. The Commission continued the procedure under
Case No. COMP/C-3/37.990.

(17) The Commission originally set Intel a deadline of 8 weeks to submit its reply to the

17 July 2008 SSO." On 15 September 2008, that deadline was extended to 17
October 2008 by the Hearing Officer."

(18) On 10 October 2008, Intel lodged an application with the Court of First Instance

(19)

("CFI") seeking inter alia the annulment of the decision of the Hearing Officer of
15 September 2008 granting an extension of the time limit, and of an alleged
decision by Ms. Neelie Kroes, Member of the Commission, taken on or about 6
October 2008. Intel also applied for interim measures, asking the President of the
CFI to suspend the Commission's procedure pending a ruling by the CFI on its
main application and/or to suspend the timetable for service of a reply to the 17
July 2008 SSO and/or, in the event that the Court were to reject the application for
interim measures or reject Intel’s application in the main action, to grant Intel 30
days from the date of the said judgment to reply to the 17 July 2008 SSO."°

Intel failed to provide a reply to the 17 July 2008 SSO by the extended deadline of
17 October 2008. Intel's arguments relating to its decision not to provide a reply to
the 17 July 2008 SSO are dealt with in section I'V.1.

(20) On 19 December 2008, the Commission sent Intel a letter drawing Intel's attention

to a number of specific items of evidence relating to the Commission's existing
objections which the Commission indicated it might use in a potential final
Decision. The Commission set Intel a deadline of 19 January 2009 to provide
comments on these items. That deadline was extended to 23 January 2009."

(21) Intel failed to reply to the Commission's letter of 19 December 2008 by the

extended deadline of 23 January 2009. This was confirmed by Intel's counsel on 27
January 2009,"® after the Commission had asked Intel about the matter.'® Intel did
not provide reasons for its failure to reply by the extended deadline.

(22) On 27 January 2009, the President of the Court of First Instance issued an Order

rejecting Intel's application for interim measures on the ground that Intel's main

14

15

16

17

18

Letter from the Commission to Intel of 17 July 2008.

Letter from the Hearing Officer to Intel of 15 September 2008.

Letter from Intel to the Commission of 13 October 2008.

Letter from the Commission to Intel of 16 January 2009.

Email from Intel to the Commission of 27 January 2009, entitled 'CONFIDENTIAL Case 37.990'".

Email from the Commission to Intel of 26 January 2009, entitled 'Case 37.990'.
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(23)

(24)

(25)

application was prima facie manifestly inadmissible and that the condition of
urgency was not fulfilled. This rejection included the rejection of Intel's request for
an extension of the 17 October 2008 deadline to reply to the 17 July 2008 SSO. In
this respect, the Order sets out that "in order to have access to all the information it
needs to properly conduct the administrative procedure, it is a possibility available
to the Commission to grant such an extension in order to allow Intel to serve a
reply to the SSO, even though Intel has not complied with the time-limit initially
laid down, or to take into account written submissions in response to the SSO

received after that time-limit."*" *'

On 29 January 2009, Intel 'proposed' to file its reply to the 17 July 2008 SSO and
to the Commission letter of 19 December 2008 within 30 days of the day of the
Order of the President of the Court of First Instance. Intel also asked the
Commission to confirm that it would grant Intel's request for an oral hearing.**

On 2 February 2009, the Commission informed Intel by letter that the Commission
services had decided not to grant an extension of the deadlines to reply to the 17
July 2008 SSO or to the Commission letter of 19 December 2008, as such an
extension would not be justified given that Intel had had ample opportunity to
submit such replies within the deadlines and had chosen not to do so. The letter
also indicated that the Commission services were nevertheless willing to consider
the possible relevance of belated written submissions, provided that Intel served
such submissions by 5 February 2009. Finally, the letter indicated that the
Commission services considered that the proper conduct of the administrative
procedure did not necessitate an oral hearing.”

On 5 February 2009, Intel served a written submission including observations
related to the 17 July 2008 SSO and the Commission letter of 19 December 2008
(respectively "Intel submission of 5 February 2009 related to the SSO" and "Intel
submission of 5 February 2009 related to the Commission letter of 19 December
2008"). Intel characterises its submission of 5 February 2009 related to the SSO as
its "reply to the SSO". Similarly, Intel characterises its submission of 5 February
2009 related to the letter of 19 December 2008 as its "reply to the letter of 19
December 2008". However, the Commission cannot accept these characterisations

20

21

22

23

Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v
Commission, paragraph 89.

On 3 February 2009, Intel withdrew its application in Case T-457/08. The case was removed from
the register of the Court by Order of 24 March 2009.

Letter from Intel to the Commission of 29 January 2009.

Letter from the Commission to Intel of 2 February 2009.
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(26)

(27)

(28)

(29)

due to the fact that in each case, Intel chose not to reply by the specified deadline.
This is described in greater detail in section I'V.

In its submission of 5 February 2009, Intel indicated that it would request that the
Hearing Officer grant an oral hearing. On 10 February 2009, Intel wrote to the
Hearing Officer and asked to be granted an oral hearing in relation to the 17 July
2008 SSO.* The Hearing Officer replied by letter of 17 February 2009 rejecting
Intel's request.”

The following companies and associations have been granted the status of
Interested Third Party by the Hearing Officer: Silicon Graphics, Inc. ("SGI");
International Business Machines Corporation ("IBM"); Bureau Européen des
Unions de Consommateurs ("BEUC"); Union Fédérale des Consommateurs — Que
Choisir ("UFC — Que Choisir"); and Hewlett-Packard Company ("HP"). The
Commission informed the Interested Third Parties of the nature and subject matter
of the proceedings by sending them a summary of the 26 July 2007 SO on 21
December 2007 (SGI and IBM), 3 March 2008 (BEUC), 7 March 2008 (UFC —
Que Choisir) and 10 March 2008 (HP), and of the 17 July 2008 SSO on 17
December 2008 (all interested third parties). None of the Interested Third Parties
made their views on the 26 July 2007 SO known in writing. BEUC, UFC — Que
Choisir and HP participated at the Oral Hearing.

Access to file was granted three times to Intel (31 July 2007, 23 July 2008 and 19
December 2008).

In agreement with Intel, the access to file exercises of 31 July 2007 and 23 July
2008 were in part conducted under specific conditions. Instead of receiving access
to only the non confidential part of the file provided by certain information
providers, Intel was granted access to their entire information and agreed
bilaterally with each of these information providers to receive the entirety or a
distinct part of their information located on the Commission’s file in unredacted
format (that is, including confidential information) in exchange for limiting the
access to this information to a restricted circle of persons (its outside counsels and
economic advisers and in some cases certain in-house counsels).”® The information
providers waived their confidentiality rights with regard to the Commission to the
extent that such a waiver was necessary for the proper conduct of that information
exchange. To the extent that this type of access would amount to a restriction of
Intel’s rights of access to file, Intel has by letters of [...] waived its right to access

24

25

26

Letter from Intel to the Hearing Officer of 10 February 2009.
Letter from the Hearing Officer to Intel of 17 February 2009.

The information providers that concluded such agreements with Intel are [...].
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the file with regard to the Commission, and has agreed to only receive access to the
respective parts of the file via the bilateral arrangements with the specific
information providers.

2. Procedurein other publicjurisdictions

(30) Intel's conduct has also been the object of procedures conducted by other public
regulatory authorities.

(31) On 8 March 2005, the Japan Fair Trade Commission (JFTC) found that Intel's
conduct violated Section 3 of the Japanese Antimonopoly Act. The JFTC
concluded that Intel had "since May 2002 ... made the five major Japanese OEMs
refrain from adopting competitors’ CPUs for all or most of the PCs manufactured
and sold by them or all of the PCs that belong to specific groups of PCs referred to
as ‘series’, by making commitments to provide the five OEMs with rebates and/or
certain funds referred as ‘MDF’ (Market Development Fund) in order to maximize
their MSS [market segment share], respectively, on condition that:

(a) the Japanese OEMs make MSS at 100% and refrain from adopting
competitors’ CPUE .

(b) the Japanese OEMs make MSS at 90%, and put the ratio of competitors’
CPUs in the volume of CPUs to be incorporated into the PCs manufactured
and sold by them down to 10%;

(c) the Japanese OEMs refrain from adopting competitors’ CPUs to be
incorporated into PCs in more than one series with comparatively large
amount of production volume to others."”’

(32) The JFTC specified that [...].

(33) On 4 July 2008, the Korean Fair Trade Commission ("KFTC") found that, in the
period from 2002 to 2005, Intel had tried to exclude AMD from the market by providing
various rebates to local OEMs, including Samsung Electronics and Sambo Computer
(TriGem), contingent upon them not purchasing Central Processing Units (CPUs) from
AMD. The KFTC imposed a corrective order and a punitive surcharge of KRW 26 000
million (approximately EUR 16,5 million) on Intel. On 9 December 2008, Intel
announced that it had filed a formal complaint with the Seoul High Court seeking to

overturn the KFTC’s final written decision.”®

27 See JFTC press release at http:// www.jftc.go.jp/e-p./pressreleases/2005/march/050308intel.pdf,

downloaded and printed on 1 June 2007.

28

See http://www.intel.com/pressroom/chipshots/chipshots.htm#120908b, downloaded and printed on
14 January 20009.
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(34) The Federal Trade Commission of the United States of America ("US FTC") is
also currently engaged in an investigation of Intel's commercial practices. In the context
of this enquiry, it served a subpoena to Intel on 4 June 2008.*

(35) The Attorney General of the State of New York is also currently engaged in an
investigation of Intel's commercial practices.”

[Il. INTEL'SALLEGATION OF BIASIN THE COMMISSION'S ENQUIRY

(36) Intel has alleged that the Commission's enquiry has been "discriminatory and
partial"*" According to Intel, the Commission "has blindly adopted wholesale AMD's
theories and allegations blaming Intel's pricing and other conduct for each AMD failure
to win the business of the OEMs"** Intel also alleges that the Commission "has distorted
the evidence and the record"” that it is guilty of "suppression of exculpatory
evidence",”* and that it has shown "bias and lack of objectivity "> Intel speaks of
"systematic, willful administrative malfeasance that infects the entire administrative
procedure.”® Intel also expressed "serious doubts on the fairness and the independence
of the Case Team [the Commission staff handling the investigation]".*’

(37) The Commission considers that there are no grounds for the serious allegations
made by Intel. As the Commission has already specified to Intel during the proceedings,
"the Commission has carried out a thorough and balanced enquiry in the present case. It
has conducted several surprise inspections [in 2005 and 2008 at the premises of various
actors in the market [21 premises], and has gathered a broad range of information from
many sources."*® As regards the body of evidence that the Commission has gathered, the
Commission sent requests for information pursuant to Articles 11 and 18 of Regulation
(EC) No 1/2003 to 141 companies in this case, including all major OEMs, the main

European PC retailers, Intel and AMD. As a result, there are more than 3900 document

29 See http://www.intel.com/pressroom/archive/releases/2008/20080606corp.htm, downloaded and

printed on 14 January 2009.

30 See http://www.oag.state.ny.us/media_center/2008/jan/jan10a_08.html, downloaded and printed on

14 January 20009.

31 Intel's Application in Case T-457/08. Summary of the Application, p. 2, paragraph 2.

32 Intel's letter to Commissioner Kroes of 25 September 2008, p. 1, paragraph 3.

33 Intel's Application in Case T-457/08. Summary of the Application, p. 2, paragraph 98.

34 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 810.

33 Intel's Application in Case T-457/08. Summary of the Application, p. 2, paragraph 98.

36 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 810.

37 Intel's letter to Commissioner Kroes of 25 September 2008, p. 3, paragraph 2.

38 Letter from the Commission to Intel of 6 October 2008.
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entries in the file, many of which contain several documents with multiple pages. In total,
the file numbers several hundred thousand pages. As is apparent from this Decision, the
Commission's conclusions are based on extensive sets of evidence originating in their
significant majority from third parties or from Intel itself. It is therefore not the case, as
Intel claims, that the Commission "has blindly adopted wholesale AMD's theories and
allegations blaming Intel's pricing and other conduct for each AMD failure to win the
business of the OEMs" >

(38) Even though the Commission considers that Intel's allegations are without merit
and in any event without relevance to the substance of the Commission's case, in view of
the seriousness of Intel's allegations, the Commission will briefly address the three
specific procedural defects' which, in its submission of 5 February 2009, Intel claims
characterise the case.®” Subsection 1 will address the meeting between the Commission
and Dell of 23 August 2006. Subsection 2 will address [...]. Finally, Intel also addresses
the issue of certain documents from the private litigation between AMD and Intel in the
US State of Delaware, which it claims the Commission should have sought to obtain and
provide to Intel. This specific Intel claim will be examined in section IV as it is the main
element invoked by Intel to explain its failure to reply to the 17 July 2008 SSO and to
submit comments on the Commission's letter of 19 December 2008 by the deadlines set
by the Commission.

1. The meeting between the Commission and Dell of 23 August 2006

(39) Intel makes reference to a meeting held on 23 August 2006 between members of
the Commission's case team handling the investigation in case COMP/C-3/37.990 and
[...], [Dell Executive] and [Dell Executive], as well as [...]. According to Intel, the
Commission "failed to take a detailed file note" of this meeting.*' Intel notes that in
March 2003, [Dell Executive] had provided testimony to the US FTC, which it views as
"highly favourable to Intel".** Furthermore, Intel relies on a document which it obtained
from Dell in the course of discovery during the US private litigation between AMD and
Intel entitled “Indicative list of topics to be discussed with Dell Meeting of 23 August
2006”.* Intel claims that that document constitutes an agenda of the meeting which the
Commission would have failed to provide to Intel in the course of access to file.** On the
basis of these two documents, Intel concludes that it is "inconceivable that a great

39 Intel's letter to Commissioner Kroes of 25 September 2008, p. 1, paragraph 3.

40 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, section V.

H Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 737.
42 Idem.

 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, Annex 615.

44

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 615.
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volume of relevant evidence was not given by [Dell Executive] during that interview [the
meeting with Dell]" and that it is "virtually certain, given the topics addressed, that the

evidence given by [Dell Executive] was exculpatory."®

Finally, Intel alleges that the
Commission refused Intel access to a note to the file which had been written subsequent

to the meeting.*°

(40) Intel's arguments are misconceived. In the first instance, there is no general
obligation for the Commission to take minutes of meetings.

(41) The Commission Notice on the rules for access to the Commission file in cases
pursuant to Articles 81 and 82 of the EC Treaty, Articles 53, 54 and 57 of the EEA
Agreement and Council Regulation (EC) No 139/2004*" (hereafter "the Notice on Access
to File") states that: "There is no obligation on the Commission departments to draft any
minutes of meetings with any person or undertaking. If the Commission chooses to make
notes of such meetings, such documents constitute the Commission's own interpretation
of what was said at the meetings, for which reason they are classified as internal
documents."*

(42) The case law underlying that above paragraph of the Notice on Access to File to
which it makes explicit reference is stated in paragraphs 349-359 of the TACA
Judgement.* In paragraph 351 of the TACA Judgement, the Court states that “there is ...
no general duty on the part of the Commission to draw up minutes of discussions in
meetings or telephone conversations with the complainants which take place in the
course of the application of the Treaty's competition rules”. The Court has further
confirmed this finding in the Groupe Danone Judgemen‘[.50

(43) Inthe TACA and the Groupe Danone Judgments, the Court goes on to say that ”if’
the Commission intends to use in its decision inculpatory evidence provided orally by
another party it must make it available to the undertaking concerned so as to enable the
latter to comment effectively on the conclusions reached by the Commission on the basis

of that evidence. Where necessary, it must create a written document to be placed in the
» 51
file”.

3 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 752.

46 Intel submission of 5 February 2009 related to the 17 July 2008 SSO, paragraph 737.

05 C325,22.12.2005, p. 7.

48 Notice on Access to File, paragraph 13.

¥ Joined Cases T-191/98 and T-212/98 to T-214/98 Atlantic Container Line and others v Commission
(TACA) [2003] ECR 1I-3275, paragraphs 349-359.

%0 Case T-38/02 Groupe Danone v Commission [2005] ECR 11-4407, paragraph 66.

! TACA op. cit., paragraph 352; Groupe Danone op.cit., paragraph 67.
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(44) Those circumstances do not apply to this case. The Commission did not make use
of any information provided orally in the 23 August 2006 meeting with Dell to inculpate
Intel. As to Intel's claim that it is 'virtually certain' that exculpatory evidence relating to
Intel was provided by [Dell Executive] during this meeting, that claim is entirely based
on Intel's speculation that [Dell Executive] would have provided views during the 23
August 2006 meeting between Dell and the Commission which support Intel's own
interpretation of the content of [Dell Executive]'s [...]2003 testimony to the US FTC. In
fact, the purpose of the meeting with Dell was to explore further investigative measures
related to Dell. The purpose was not to gather information in the format of countersigned
minutes or statements pursuant to Article 19(1) of Regulation (EC) No 1/2003.

(45) This reasoning on the part of Intel is incorrect on three counts. Firstly, it must be
emphasised that the Commission was under no obligation to take minutes of the meeting
of 23 August 2006 under the Notice on Access to File and the case law of the Court in
TACA and Groupe Danone. The relevant case law that exceptionally establishes an
obligation to create a written document for the file with respect to inculpatory evidence is
not applicable in this case because the meeting did not pertain to information that the
Commission "intends to use in [any possible] decision." The present Decision does not
rely on the content of the meeting of 23 August 2006.

(46) Secondly, Intel's allegation that exculpatory information was communicated to
the Commission at the meeting remains unfounded. In order to substantiate its claim,
Intel refers to [Dell Executive]'s US FTC deposition made more than 3 years prior to the
meeting and to a document that allegedly shows the indicative topics to be discussed at
the meeting52 (as explained in recital (39)). The Commission notes that neither of these
documents contain evidence of what was actually discussed at the meeting. Without
prejudice to whether any statements which a participant of the meeting made three years
previously are exculpatory, the fact that such statements were made does not demonstrate
that [Dell Executive] provided any information to the Commission which might be
exculpatory. In fact, [Dell Executive]'s statement made before the US FTC largely relates
to the period preceding the conduct relating to Dell concerned by this Decision.” This is
further confirmed by the questions raised during the meeting to which Dell answered in

32 The Commission notes that that document provided by Intel as Annex 615 to its submission of 5

February 2009 related to the 17 July 2008 SSO [...] was previously not part of the Commission’s
file. From the document itself, it is not possible to determine from whom it originates. It is most
likely a personal note of a case handler that was either sent to Dell by email prior to the meeting or
handed over to Dell during the meeting. Such notes normally serve as preparation for both the
Commission case team and the other parties attending a meeting to acquaint themselves with
possible topics that could be discussed at a meeting. However, in the course of a meeting,
discussions often depart from the topics outlined in such notes based on the limited time available
for such meetings and topics that arise in the meeting.

3 The conduct related to Dell relates to the period starting from December 2002 while [Dell

Executive]'s testimony before the US FTC of [...] 2003 mostly relates to the period before
December 2002.
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writing in a submission dated 22 September 2006 and which largely related to the
performance of AMD's product 'Hammer' in the course of 2002. Equally, the indicative
list of topics submitted by Dell does not imply that these topics were in fact addressed
(partially or in full) at the meeting and, if they were addressed, with what level of detail.
Therefore, the Commission concludes that on the basis of the evidence submitted by
Intel, it cannot be demonstrated that the meeting covered exculpatory information.

(47)  Finally, the claim that the testimony given by [Dell Executive] to the US FTC in
[...]2003 would be "highly favourable to Intel" is based on a selective reading of [Dell
executive]'s testimony. As will be demonstrated in section VI.2.3, when assessed in its
entirety, the content of [Dell Executive]'s testimony to the US FTC is fully compatible
with the Commission's conclusions on the nature of Intel's conduct with regard to Dell.
Moreover, Intel has provided the Commission with a second testimony of [Dell
Executive] made in 2009 in the course of the AMD/Intel Delaware litigation. As is
described in section VI.2.3.4.3.f), that testimony did not alter the Commission’s
conclusions in this case. It is therefore highly unlikely that [Dell Executive] would have
communicated to the Commission something different and more favourable to Intel at the
meeting on 23 August 2006.

(48)  Concerning the note to the file written subsequent to the meeting with Dell and to
which Intel alleges it was refused access, the Commission notes that this is in fact an
internal document which summarises the personal impression of one of the Commission's
case-handlers at the meeting. This note was drafted six days after the meeting, and also
incorporates in at least one instance information from other sources, personal views and
provides the case-handler's views on further investigative strategy. The note was
therefore evidently not drafted for the purpose of being countersigned or agreed by any
other attendees of the meeting (and indeed it never was) and was not meant to become at
any point in time part of the facts (inculpatory or exculpatory) resulting from this
investigation. Rather, the function of this note was, as is also evident from the way the
case-handler treated it, to be an aide mémoire for himself and for other members of the
case-team in preparing further investigative measures. As Intel was informed by the
Hearing Officer, there is no legal right to access to such internal documents.”* Despite
the absence of any legal duty on the part of the Commission to provide access to this
internal document, a non-confidential version thereof was provided to Intel as a matter of
courtesy and in order to dispel any doubts about the nature of that document and of the
meeting mentioned in it. The Commission gave Intel an opportunity to provide its
comments on the document.”

> Letter from the Hearing Officer to Intel of 7 May 2008.

> Letter from the Commission to Intel of 19 December 2008, paragraph 9 and annex 3.
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(49) 1t is also not correct that the Commission would have covered up the fact that a
meeting with Dell had taken place on 23 August 2006.°° While Intel was aware of the
meeting as a result of its access to the file,”’ the Commission had initially not informed
Intel of the existence of that note, as the case team considered that given its internal
nature (described above in recital (48)), it was not part of the file. In the course of the
access to file procedure, the Hearing Officer overruled that initial position by decision of
7 May 2008 and asked that the note be placed in the file, but at the same time denied
Intel access to the note on the basis that the document was internal and therefore not

accessible.
2. [...]
V. INTEL'S FAILURE TO REPLY TO THE SUPPLEMENTARY STATEMENT OF

OBJECTIONS OF 17 JuLy 2008 AND TO SUBMIT COMMENTS ON THE COMMISSION
LETTER OF 19 DECEMBER 2008 WITHIN THE DEADLINES SET BY THE COMMISSION

(53) As described in section II.1, the Commission originally set Intel a deadline of 8
weeks to submit its reply to the 17 July 2008 SSO.”® This deadline was extended to 17
October 2008 by the Hearing Officer.”

(54) On 10 October 2008, Intel lodged an application with the Court of First Instance
(CFI) seeking inter alia the annulment of the deadline extension to 17 October 2008.
Intel further applied for interim measures to suspend the Commission's procedure
pending a ruling of the CFI on its substantive application and to extend the deadline to
reply to the 17 July 2008 SSO.°!

(55) Intel did not supply a reply to the 17 July 2008 SSO by the extended deadline of
17 October 2008.

(56) On 27 January 2009, the President of the CFI issued an Order rejecting Intel's
application for interim measures on the ground that Intel's application was prima facie
manifestly inadmissible. This rejection included the rejection of Intel's request for an
extension of the 17 October 2008 deadline to reply to the 17 July 2008 SSO. The Order
sets out that "in order to have access to all the information it needs to properly conduct

26 As inferred by Intel in paragraph 750 of its submission of 5 February 2009 related to the 17 July

2008 SSO.

37 As admitted by Intel in paragraph 745 of its submission of 5 February 2009 related to the 17 July

2008 SSO.

¥ Letter from the Hearing Officer to Intel of 7 May 2008.

39 Letter from the Commission to Intel of 17 July 2008.

60 Letter from the Hearing Officer to Intel of 15 September 2008.

o1 Letter from Intel to the Commission of 13 October 2008.

24




the administrative procedure, it is a possibility available to the Commission to grant
such an extension in order to allow Intel to serve a reply to the SSO, even though Intel
has not complied with the time-limit initially laid down, or to take into account written
submissions in response to the SSO received after that time-limit."®* On 3 February 2009,
Intel withdrew its application in Case T-457/08. The case was removed from the register
of the Court by Order of 24 March 2009.

(57)  On 29 January 2009, Intel 'proposed' to file its reply to the 17 July 2008 SSO and
to the Commission's letter of 19 December 2008 within 30 days of the day of the Order
of the President of the CFIL.%

(58) On 2 February 2009, the Commission informed Intel by letter that the
Commission services had decided not to grant an extension of the deadlines to reply to
the SSO or to the Commission's letter of 19 December 2008, as such an extension would
not be justified given that Intel had had ample opportunity to submit such replies within
the deadlines and had chosen not to do so. The letter also indicated that the Commission
services were nevertheless willing to consider the possible relevance of belated written
submissions, provided that Intel served such submissions by 5 February 2009.%*

(59) On 5 February 2009, Intel served a written submission including observations
related to the 17 July 2008 SSO.

(60)  The remainder of this section will first explain the reasons why the Commission
considers that Intel's contentions relating to the reasons why it did not reply to the 17
July 2008 SSO by the deadline set by the Commission are incorrect and unjustified
(subsection 1). The Commission will then outline the consequences that it drew from this
failure to reply in due time as regards the nature and relevance of the Intel submission of
5 February 2009 related to the SSO (subsection 2). Finally, the Commission will address
Intel's failure to submit comments on the Commission letter of 19 December 2008 by the
set deadline (subsection 3).

1. Intel's arguments about its failure to reply to the 17 July 2008 SSO within
the deadline set by the Commission

(61) Intel essentially argues that the Commission's procedure should have been
suspended because Intel has been prevented from exercising its rights of defence.
According to Intel, this is because the Commission has refused to obtain and provide

62 Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v

Commission, Article 89.

63 Letter from Intel to the Commission of 29 January 2009.

64 Letter from the Commission to Intel of 2 February 2009.
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Intel with documents from, inter alia, private litigation between Intel and AMD in the
state of Delaware in the USA.® Intel alleges that these documents are likely to be
exculpatory of Intel.® In essence, Intel argues that these documents are likely to contain
information which shows that AMD had technical or commercial issues which made its
products unattractive to customers as compared to Intel, at least in certain key segments.
According to Intel, these AMD issues explain the reasons for AMD's bad performance in
certain key areas. Intel argues that its own conduct cannot be blamed.

(62) Annex 1 to the Intel letter to the Commission of 4 September 2008 provides a list
of such issues claimed by Intel. Among these are the following: "AMD's failure to
execute properly and to introduce competitive products limited its ability to compete
successfully with Intel"; "AMD's failure to provide products that satisfied the needs of
enterprise customers explains its lack of success in the corporate segment"; "AMD was
at a serious competitive disadvantage in the enterprise segment because of its inability to
offer the platform solutions required by enterprise customers"; "AMD lacked a
competitive mobile product and thus did not perform well in this rapidly expanding
segment"; "AMD did not have technological leadership over Intel but rather lagged
behind in the key parameters that were of important to, inter alia, enterprise customers",;
or "AMD's capacity constraints mean that it was not foreclosed by Intel".®’

(63) Intel argues that because of the Commission's failure to obtain the documents it
requested and provide them to Intel, "Intel's ability to exercise its rights of defence
effectively in this case will be irreparably prejudiced."®

1.1 General observations

(64) The Commission cannot accept Intel's arguments. As a general point, it should
first be noted that the Commission's file already contains a significant amount of material
which allows the Commission to form an impartial judgement on the subject matter of
the case. Secondly, even if it were the case that the Commission were required to seek
additional information, quod non, Intel's request for the Commission to obtain additional
documents was not specific enough to allow the Commission to identify documents
which might be relevant for its investigation in a proportionate manner. Moreover, the
Commission accepted to obtain from AMD and provide to Intel all documents which it
was able to specifically identify from the list that Intel outlined. To the extent that they

65 However, Intel's belief that the Commission should obtain more documents is not limited to

documents from the Delaware litigation.

66 Intel's Application in Case T-457/08, paragraph 6.

67 Intel's letter of 4 September 2008, annex 1. This is only an excerpt of all categories mentioned by

Intel, which is not intended to be exhaustive.

o8 Intel's letter of 4 September 2008, p. 1, last paragraph.
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were new, these documents had no relevance to the case. In particular, the Commission
considers that no document included any exculpatory information. All these elements
will be further developed in sections 1 to 3.

(65) In addition, the description of the categories of documents that, according to
Intel, the Commission should obtain, shows that, by their very nature, these documents
cannot be considered exculpatory for Intel. These categories relate to questions of AMD
performance (such as capacity issues, design issues). Abuse of a dominant position
pursuant to Article 82 of the Treaty is an objective concept.”’ As regards Intel's conducts
concerned by the Decision, the performance of competitors is not relevant for the
application of Article 82 of the Treaty according to the relevant case-law (see section
VIL.4.2). Similarly, as described in section VII.4.2.2.6, the as efficient competitor
analysis conducted in this case considers the capability or likelihood of foreclosure of a
hypothetical as efficient competitor (again, without reference to actual performance in
the market). Nevertheless, the Commission addresses Intel's arguments related to the
quality of AMD products, capacity and AMD market performance in this Decision
(recitals (1682) to (1736)).

(66) For the reasons specified in recitals (68) to (83), the Commission considers that it
had no obligation to obtain the documents in question.

(67) The Commission further notes that Intel has not substantiated that it exhausted all
steps available to it to provide the Commission with more documents from the Delaware
litigation. Indeed, as is specified in section VI.2.3.4.3.f), Intel was able to submit
depositions and exhibits from the Delaware litigation relating to Dell to the Commission
very quickly, thus contradicting its allegation that “the Protective Order in the Delaware
litigation prevents Intel from making use of documents produced in that matter outside

the Delaware proceedings™.”

1.2 The content of the Commission file

(68) As previously noted (see recital (37)), Intel's contention that the Commission
conducted an unfair investigation is unjustified.

(69) Moreover, the gathering of information has been impartial and even-handed
throughout the procedure. Contrary to Intel's claims, this also holds true for information
that the Commission obtained which stemmed from the Delaware case. In this respect,
following the publication online of pre-trial briefs by both Intel and AMD, on 21 May
2008, the Commission asked both Intel and AMD, by means of a request for information
pursuant to Article 18 of Regulation (EC) No 1/2003, to submit all the documents

9 Case T-219/99 British Airways v Commission [2003] ECR 11-5917, para. 241.

70 Letter from Intel to the Commission of 6 August 2008, p. 12.
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authored by or received by Intel and AMD and which were cited in their respective pre-
trial briefs.

(70)  Although the request for the submission of certain documents in the US trial does
not in itself change any consideration of whether all documents from that trial are
relevant or not, the requested documents were most likely to contain relevant evidence.
This follows from the Order of the Delaware Court, which indicated that the pre-trial
briefs should contain each party's "main, factual contentions in support of each of the
elements of its claims or defenses".”" It should also be noted that in a letter dated 6 June
2008 Intel itself expressed the view that the documents in question were likely to provide

"a full picture of all the relevant facts".”

1.3 Intel's unspecific request

(71)  The list of documents which Intel asked the Commission to obtain from AMD
and provide to Intel is contained in an annex to a letter from Intel to the Commission
dated 4 September 2008.” The annex contains a list of 81 items which are generally not
documents, but categories of documents relating to broad subject matters, such as "all
documents relating to AMD's capacity constraints"; "all documents relating to AMD's
sales projections and actual sales figures"; "all AMD documents relating to its
performance and customer (OEM) perception in the enterprise segment"”; "all documents
relating to its delivery or design failures"; or "all AMD documents relating to AMD's
ability to coexist competitively with Intel at OEMs without retaliation". Subsequently, on
25 September 2008, Intel requested that "the Commission should, at a minimum, request
that AMD provide all internal documents relevant to the allegations in both the SO [the
26 July 2007 SO] and the SSO [the 17 July 2008 SSO]".

(72)  The categories are very broad and general. Moreover, Intel has not substantiated
that there could be exculpatory documents included. In this regard, Intel has stated,
without any specific justification, that: "there is good reason to believe, on the basis of

the documents that AMD did submit, that there are many more relevant documents,

including documents specifically relevant to the allegations in the SSO that may well be

exculpatory of Intel [underlines added]".”* In light of the above, seeking to obtain such

wide categories of documents would have in practice sent the Commission on a vague
fishing expedition for a virtually limitless set of documents, without any precise

" Order of the United States District Court of Delaware of 28 March 2008, point 7(b)

http://download.intel.com/pressroom/legal/600_Order%20t0%20submit%20preliminary%20pretrial
%?20statements_Court.pdf, downloaded and printed on 24 March 2009.

72 Intel's letter of 6 June 2008, p. 5, footnote 4.

& Intel's letter of 4 September 2008, annex 1.

“ Intel's letter of 6 October 2008, pp. 2 and 3.
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indication of the reasons why they would be exculpatory. Such an exercise is unjustified
and disproportionate, particularly in light of the nature of the investigation that has been
carried out. If the principle were accepted that, at any point in time during an
investigation, a company could de facto oblige the Commission to at any point seek
information from broad, general categories which the company claims, without
substantiation, might be exculpatory, then meaningful and timely competition
enforcement in the EEA would be severely compromised.

(73)  The disproportionate character of such an exercise was recognised by Intel itself
in connection with a motion to intervene in the Delaware litigation filed by the French
consumer organisation, UFC - Que Choisir. In a 6 June 2008 letter to the Commission,
Intel asked the Commission to oppose that motion by filing an amicus brief and argued
inter alia that: "Intel has produced the electronic equivalent of over 145 million pages in
the Delaware litigation, and AMD has produced some 45 million pages. Seventy-three
third parties, encompassing virtually every major player in the worldwide computer
industry, were subpoenaed and produced millions of pages with more being produced
over the coming months. Pursuant to 28 USC § 1782, QC [UFC - Que Choisir] is now
seeking to take this US discovery as it relates to Intel and third parties documents and
inject it, inter alia, into the Commission's pending proceedings in Case 37990. The likely
result, should QC succeed, is that the entire US discovery file (including AMD's
documents) could find its way into the EU proceedings."” and that: "Should the
Commission acquiesce in QC's § 1782 motion, it would encourage similar eleventh hour
attempts to submit large amounts of new material, which - whether intended or not -
would upset and derail Commission proceedings. For this reason alone, as a matter of
precedent, the Commission should assert its objection to the § 1782 application."”®
Intel's claim in the present proceedings is therefore in stark contradiction to the position
it adopted just several months earlier.

1.4 The relevance of the documents obtained by the Commission

(74) Intel's annex to its letter to the Commission of 4 September 2008 did include
references to a limited number of specific documents which the Commission was able to
identify. Without prejudice to their relevance to the case, as a courtesy to Intel, the
Commission obtained these documents from AMD by means of a request for information
pursuant to Article 18 of Regulation (EC) No 1/2003 dated2 October 2008 and provided
them to Intel by letter of 8 October 2008. There were 7 such documents.

(75)  The Commission's analysis of the 7 documents in question shows that they either
contain information which was already provided to Intel in the access to file exercises or

s Intel's letter to the Commission of 6 June 2008, p. 2.

7 Idem, p. 7.
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bear no relevance to its enquiry. Furthermore, none of the documents which Intel did not
already have contain the type of information which Intel claimed they would contain, and
which Intel claimed might be exculpatory, as will be shown in recitals (76) to (83).

(76)  The first document is an AMD-Lenovo statement of work agreement.”” The only
part of that document which contains substantive information relating to the allegations
in either of the two Statements of Objections in this case is its schedule C which
concerns concrete information on the planned launch of AMD-based notebooks by
Lenovo in 2006. Schedule C was already provided to Intel during the access to file
exercise for the 17 July 2008 SSO. All other parts of the document concern other aspects
of the AMD/Lenovo business relationship, such as agreements on desktop PCs, which
are not covered by the Commission's enquiry.

(77)  The second document is a study about the brand image of AMD in 2003.” It does
not refer to any conduct analysed by this Decision. Furthermore, according to Intel, this
document was supposed to be relevant in pointing to "AMD's failure to execute properly
limited its ability to compete successfully with Intel".” In reality, this document is a
study which analyses good and bad aspects of the AMD brand image. It does not in any

way address AMD "failure to execute".

(78)  The third document is a survey on the satisfaction of AMD's customers in 2002.
It does not refer to any conduct analysed by this Decision. Furthermore, according to
Intel, this document was supposed to be relevant in pointing to the fact that "AMD was at
a reputational disadvantage vis-a-vis enterprise customers".* In reality, this document is
a complex study that outlines the advantages and disadvantages of AMD from the view
of its customers. It comes to the conclusion that the overall mark obtained by AMD ({[...])
is higher than that obtained by Intel ([...]).*

(79)  The fourth document is an HP presentation on its business desktop line.*® It does
not refer to any conduct analysed by this present Decision. Furthermore, according to
Intel, this document was supposed to be relevant in pointing to: "AMD's failure to

7 "Development and marketing funding — Statement of work #4906L10121 to Goods agreement

#4905L10507 " AMD submission of 2 October 2008, annex 1.

8 "Custom Research. Brand Image tracking- Y03. Fall 2003". AMD submission of 2 October 2008,

annex 2.

7 Intel's letter of 4 September 2008, annex 1, line 13, last column.

80 "Advanced Micro Devices — Customer Satisfaction Survey". AMD submission of 2 October 2008,

annex 3.

81 Intel's letter of 4 September 2008, annex 1, line 36, last column.

82 AMD submission of 2 October 2008, annex 3, p. 6.

83 "HP" (no further readable title) . AMD submission of 2 October 2008, annex 4.
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provide products that satisfied the needs of enterprise customers explains its lack of
success in the corporate segment".* In reality, this document is an HP presentation on
the advantages of HP's business desktops, including AMD and Intel-based products. It
does not contain any statement qualifying AMD's products.

(80)  The fifth document is an IBM report on AMD's supplier performance for 2004.%
It does not refer to any conduct analysed by this Decision. Furthermore, according to
Intel, this document was supposed to be relevant in showing that: "AMD's failure to
execute and satisfy customer needs limited its ability to compete successfully with
Intel".*® However, in reality, this document gives AMD a total mark of "[...] out of 100
points” and indicates that a "score of [...] point or more is passing".?’

(81)  The sixth document is an AMD letter to [OEM].*® According to Intel, this
document was supposed to be relevant to show that "AMD was not successful with
[OEM] because it lacked a competitive mobile product. AMD also had a conscious
policy of misusing antitrust claims as part of its strategic plan to compete with Intel".*
Neither the 26 July 2007 SO nor the 17 July 2008 SO raise any objection about Intel's
dealings with [...]. Whether AMD has a general policy in respect of antitrust claims is

not relevant for the assessment of a specific complaint.

The seventh document is an AMD letter of agreement to Lenovo of 28 February 2006
about the launch of AMD-based Lenovo notebooks in 2006.”° The exact contents of this
letter were carried over in the negotiations and were finally incorporated into Schedule C
of the statement of work which was signed subsequently and to which Intel obtained
access in the access to file exercise.

(83) In view of these facts, the Commission concludes that it is all the more unlikely
that pursuing Intel's broader, general request would lead to any appreciable result
that could justify such a step, all the more so when the scale of the investigative
effort that would be required at a late stage of the procedure are considered.

84 Intel's letter of 4 September 2008, annex 1, line 36, last column.

8 "2004 AMD x-Series Supplier Performance Evaluation". AMD submission of 2 October 2008,

annex 5.

86 Intel's letter of 4 September 2008, annex 1, line 25, last column.

87 AMD submission of 2 October 2008, annex 5, p. 2.

88 Letter from [AMD Senior Executive] to [OEM Senior Executive] of 29 November 2005. AMD

submission of 2 October 2008, annex 6.

89 Intel's letter of 4 September 2008, annex 1, line 51, last column.

%0 Letter from [AMD Senior Executive] to [Lenovo Senior Executive] of 28 February 2006. AMD

submission of 2 October 2008, annex 7.
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1.5

(84)

(85)

(86)

(87)

(88)

(89)

Conclusion

The Commission therefore concludes that its file contains sufficient information,
that Intel was able to properly exercise its rights of defence and that the
Commission is able to make a sound decision on the conducts by Intel under
scrutiny.

The nature and relevance of the Intel submission of 5 February 2009 related
to the 17 July 2008 SSO

On 5 February 2009, Intel served a written submission including observations
related to the 17 July 2008 SSO and the Commission's letter of 19 December 2008.

The title of the part of the Intel submission of 5 February 2009 which relates to the
17 July 2008 SSO is 'Reply to the Supplementary Statement of Objections
submitted by Intel'. However, due to the fact that Intel chose not to reply to the 17
July 2008 SSO by the extended deadline of 17 October 2008, the Commission
cannot accept that this document be considered and treated as a reply to a
Statement of Objections within the meaning of Article 10 of Regulation (EC) No
773/2004.

In this regard, Article 10(2) of Regulation (EC) No 773/2004 provides that "The
Commission shall, when notifying the statement of objections to the parties
concerned, set a time-limit within which these parties may inform it in writing of
their views. The Commission shall not be obliged to take into account written

submissions received after the expiry of that time-limit."

As described in recitals (53) to (60), Intel did not reply to the 17 July 2008 SSO by
the extended deadline of 17 October 2008 set by the Commission. This deadline
was not further extended.

In its application for interim measures, Intel had asked the President of the CFI to
extend the deadline for the reply to the 17 July 2008 SSO, but the President of the
CFI rejected this request. In his Order, the President of the CFI noted that "in order
to have access to all the information it needs to properly conduct the
administrative procedure, it is a possibility available to the Commission to grant
such an extension in order to allow Intel to serve a reply to the SSO, even though
Intel has not complied with the time-limit initially laid down, or to take into
account written submissions in response to the SSO received after that time-
191

limit."”" In a letter of 2 February 2009 to Intel, the Commission informed Intel that

91

Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v
Commission, paragraph 89. Underline added.
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(90)

1)

(92)

(93)

94)

the Commission services had decided not to grant an extension of the deadlines to
reply to the 17 July 2008 SSO.

The Commission explained that such an extension would not be justified given that
Intel had had ample opportunity to submit such replies within the deadlines and
chose not to do so. The letter also indicated that the Commission services were
nevertheless willing to consider the possible relevance of belated written
submissions, provided that Intel served such submissions by 5 February 2009. The
Commission underlined that, in order to avoid undue delays, these submissions
should focus on information that was genuinely relevant for the proper conduct of
the administrative procedure and should not be unnecessarily lengthy.

Intel's 5 February 2009 written submission related to the 17 July 2008 SSO was
therefore filed some three and a half months after the deadline set by the
Commission under Article 10(2) of Regulation (EC) No 773/2004 (and more than 6
months after the 17 July 2008 SSO was issued). According to Article 10(2) of (EC)
No Regulation 773/2004, the Commission is therefore not obliged to taken into
account this written submission.

This is further supported by the fact that, as underlined by the President of the CFI
in his order, Intel "was in no way prevented — either by the contested decisions in
the main action or by bringing its action for annulment and this application for
interim measures — from preparing and submitting, in good time, its reply to the

[17 July 2008] SSO on the basis of the information available to it, at least as a
precaution, and that all the more so since the Hearing Olfficer had granted an
extension of the deadline by four weeks."*

In this respect, the Commission notes that the information available to Intel at the
time it prepared its written submission of 5 February 2009 was therefore the same
as that which was available to Intel following the issue of the 17 July 2008 SSO.
The 5 February 2009 submission could therefore have been submitted in good time
(that is, by 17 October 2008) to the Commission as a reply to the 17 July 2008
SSO. Instead, Intel chose not to submit this document by the deadline set by the
Commission. As stated in the Order of the President of the CFI, by doing so, "Intel
would merely be exercising its right to choose, of which it would have to bear the
foreseeable consequences."””

It is noteworthy that despite the Commission's indication that any belated written
submission should focus on information that was genuinely relevant for the proper
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Order of the President of the Court of First Instance of 27 January 2009 in Case T-457/08 R Intel v
Commission, paragraph 87.

Idem, paragraph 66.
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(95)

(96)

conduct of the administrative procedure and should not be unnecessarily lengthy,”
the Intel submission of 5 February 2009 related to the SSO contains 370 pages for
the main submission only,” including more than 100 pages in which Intel
primarily restates its arguments already developed in writing and orally in reply to
the 26 July 2007 SO.*

Finally, in the section entitled 'Intel's rebuttal of the SO's allegations’, Intel makes
a claim of "Abandoned Allegations".”’ According to Intel, the fact that the 17 July
2008 SSO did not seek to address Intel's evidence which Intel claimed "refutes the
SO's allegations" demonstrates that "the Commission has failed to discharge its
evidentiary burden and thus, its burden of proof." Intel therefore claims that the
Commission cannot conclude by way of a negative Decision with regard to what it
terms the "Abandoned Allegations" by addressing Intel's arguments only in a final
decision.” Intel's reasoning is incorrect. A supplementary Statement of Objections
is not a document where arguments in a response to a Statement of Objections are
generally addressed (nor indeed is a letter such as the Commission's letter of 19
December 2008 in which the Commission invited Intel to comment on specific
items of evidence that the Commission might use in a potential final Decision).
Throughout this procedure, Intel has been afforded every opportunity to make
known its views on the Commission's preliminary conclusions in its two
Statements of Objections. Its arguments are addressed extensively in this Decision.

Despite not being obliged to take into consideration the Intel submission of 5
February 2009 related to the SSO, the Commission has nevertheless decided, for
the sake of good administration, to assess whether the said submission contains
material which calls into question the preliminary conclusions set out in the 26 July
2007 SO and the 17 July 2008 SSO.
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98

See recital (90).
Plus two expert reports of respectively 150 and 34 pages, excluding annexes, and 320 annexes.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, section III entitled 'Intel's
rebuttal of the SO's allegations'.

Intel submission of 5 February 2009 related to the 17 July 2008 SSO, section III entitled 'Intel's
rebuttal of the SO's allegations', paragraphs 439-441. Intel makes a similar argument in its
submission of 5 February 2009 related to the Commission letter of 19 December 2008, see footnote
55.

"Thus, if the Commission were to render a final decision in respect of the Abandoned Allegations
based on the SO and the SSO (i) without addressing Intel’s rebuttal arguments, or (ii) by
addressing Intel’s rebuttal arguments only in the final decision, without giving Intel the opportunity
first to rebut them in the administrative procedure, i.e., by the issuance of a new or supplementary
SO, the Commission would violate Intel’s right of defence". Paragraph 440 of Intel submission of 5
February 2009 related to the 17 July 2008 SSO.
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97)

(98)

(99)

The Commission has reached the conclusion that this is not the case. Because of
the nature of the document as outlined above, the Commission is not obliged in this
Decision to include a detailed description and assessment of each of the relevant
arguments in Intel's submission of 5 February 2009 related to the 17 July 2008
SSO. Nevertheless, the Commission has in this Decision undertaken such an
analysis focusing in particular on the most prominent of the arguments in Intel's
submission of 5 February 2009 related to the 17 July 2008 SSO, in particular in
certain situations where Intel adduces new documents or elaborates new reasoning
which it claims invalidate the Commission's preliminary conclusions. This
Decision also addresses instances where Intel presents its own interpretation of
documentary evidence described in the 17 July 2008 SSO in order to show that
such Intel interpretations are not reasonable, in particular when taken in the context
of all the evidence in the file.

Intel's failure to reply to the 17 July 2008 SSO by the extended deadline of 17
October 2008 and Intel's decision not to request an oral hearing on the 17 July 2008
SSO before February 2009 impacted the Hearing Officer's decision to reject Intel's
request for an oral hearing on the 17 July 2008 SSO.” On 17 February 2009, the
Hearing Officer recalled that "[a] subjective right to have an oral hearing exists
until the end of the deadline to reply to the statement of objections".'™ A belated
request for an oral hearing thus obliges the Hearing Officer to exercise his or her
discretion. After having taken note of the position of the Commission services
expressed in the letter of 2 February 2009 (see recital (24)), and having evaluated
all of Intel's arguments, the Hearing Officer took into account more general issues
of fairness and the need for a proper and timely conduct of the procedure when
concluding that: "granting Intel an oral hearing under these circumstances and at
this stage of the procedure would risk causing serious difficulties in the proper and

n101

timely conduct of this procedure."”” The Commission confirms this evaluation and

the Hearing Officer's decision to reject a second oral Hearing.

The reasons described for the Commission's decision not to grant an extension of
the deadline to reply to the 17 July 2008 SSO and not to grant an oral hearing are
based on the specific circumstances of the case. In addition to these specific
circumstances, it is important to highlight the implications that accepting Intel's
request for a deadline extension would have had on the Commission's ability to
discharge the mission of enforcing EC competition policy, of which it is entrusted
by the Treaty. Accepting Intel's claim would have implied that a company could de
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Letter from the Hearing Officer to Intel of 17 February 2009.
Idem.

Idem.
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facto delay sine die any Commission competition case with no practical downside
by merely claiming that more documents have to be obtained by the Commission,
without any precise references to them.

(100) Indeed, this case is not unique in that respect. Any incriminated party under a

3.

procedure run by the Commission may at any moment in time, including after the
expiry of a deadline to reply to a Commission Statement of Objections, ask the
Commission to obtain "all internal [complainant] documents relevant to the
allegations in (...) the SO", as Intel did in the case at hand, and to grant it further
time to reply to a Commission Statement of Objections after such documents have
been provided.'® The same applies, as was the case in the present instance, if, (at a
very late point in a procedure), a company maintains that it has the right to an oral
hearing even though it has chosen not to request such a hearing (in its reply to a
Statement of Objections) within the time-period set in accordance with Regulation
(EC) No 773/2004 and confirmed by the Hearing Officer. If such requests were to
be accepted, this would in effect give parties control over the timeline of
Commission procedures, thereby frustrating the possibility for the Commission to
ensure an effective enforcement of competition rules, and eventually increasing the
risk of irreversible damage to the competitive process on the markets affected.

Intel's failure to reply to the Commission letter of 19 December 2008 by the
deadline set by the Commission and its consequences

(101) On 19 December 2008, the Commission sent Intel a letter drawing Intel's attention

to certain specific items of evidence relating to the Commission's existing
objections which the Commission indicated it might use in a potential final
Decision. The Commission set Intel a deadline of 19 January 2009 to provide

comments on these items. This deadline was extended to 23 January 2009.'"

(102) Intel failed to provide comments on the Commission's letter of 19 December 2008

by the extended deadline of 23 January 2009. This was confirmed by Intel's

104
9,

counsel on 27 January 200 after the Commission had asked Intel about the

105
matter.

102

103

104

105

See recital (71).
Letter from the Commission to Intel of 16 January 2009.
Email from Intel to the Commission of 27 January 2009, entitled 'CONFIDENTIAL Case 37.990'".

Email from the Commission to Intel of 26 January 2009, entitled 'Case 37.990'.
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(103) Intel did not provide any reasons why it considered it was entitled not to reply to
the 19 December 2008 letter by the set deadline.'*

(104) The Commission considers that the reasoning set out in recitals (86) to (97)
concerning the Intel submission of 5 February 2009 related to the 17 July 2008
SSO applies, by analogy, to the Intel submission of 5 February 2009 related to the
Commission letter of 19 December 2008. The Commission has therefore assessed
both submissions in accordance with the same principles, and refers to them in the
same way in this Decision.

V. THE PRODUCTS CONCERNED BY THE DECISION

(105) This section describes the products concerned by this Decision. Most of this
section was originally described in the 26 July 2007 SO (Section II thereof). Intel
has not substantively commented on the description.

1. CPUsasapart of the computer

(106) The products concerned by this present Decision are microprocessors, which are
also known as Central Processing Units (CPUs).

(107) The CPU is the device that interprets and executes instructions.'”” CPUs generally
comprise millions of transistors that process data and control other devices in a
computer system, and are therefore the core of a computer.'” The CPU has the
ability to fetch, decode and execute instructions and to transfer information to and
from other resources over the computer's main data-transfer path, the bus. The CPU
is the computer's "brain".'” Sometimes, the term "CPU" encompasses both the
processor and the computer's memory.

106 By letter of 27 January 2009 to the Hearing Officer, Intel informed the Hearing Officer that it

disagreed with the Hearing Officer's decision not to grant an extension to submit comments on the
Commission letter of 19 December 2008 beyond 23 January 2009, and informed the Hearing
Officer of its intent to appeal this decision (as well as other decisions by the Hearing Officer) to the
CFI and "fo take such steps as it considers appropriate to preserve its position in the interim,
including, pending resolution of Intel's appeal, a request for interim measures suspending the
Commission's proceedings in Case 37.990 insofar as they relate to the SO." To the Commission's
knowledge, Intel has, however, not followed up in this regard.

107 Microsoft Computer Dictionary, 5t edition, Redmond, USA, p. 132.

108 See for example Intel’s SEC Form 10-K Annual Report of 27 February 2006 for the fiscal year

ended on 31 December 2005, downloaded and printed on 14 January 2009 from
http://www.sec.gov/Archives/edgar/data/50863/000089161806000089/f12963e10vk.htm, p. 2; and
AMD’s SEC Form 10-K Annual Report of 27 February 2006 for the fiscal year ended 25 December
2005, downloaded and printed on 14 January 2009 from
http://www.sec.gov/Archives/edgar/data/2488/000119312506040130/d10k.htm p. 3.

19 Idem.
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http://www.sec.gov/Archives/edgar/data/50863/000089161806000089/f12963e10vk.htm on 7 June 2006
http://www.sec.gov/Archives/edgar/data/2488/000119312506040130/d10k.htm

(108) The set of hardware lines used for data transfer among the components - the CPU

and other parts of the computer for example - of the computer system is called a
"bus". It consists of specialised groups of lines that carry different types of
information (memory, data, signals, etc.). Buses are characterised by the number of

bites they can transfer at a single time.' "

(109) CPU performance is a key component in the overall performance of a computer.'"!

2.

2.1

In terms of the cost, a CPU is the component which represents the most significant
proportion of a computer’s cost. According to one study, it ranges between [...]%
and [...]% of the final cost of a computer (generally speaking, the higher the
specification of the computer, that is, the more sophisticated the computer is, the
higher the share of the cost accounted for by the CPU).'"?

CPU production

Manufacturing process

(110) CPUs are manufactured in production facilities called “fabs”. These are big

semiconductor foundries that produce millions of CPUs per month. CPUs are
manufactured in a “cleanroom”, which is an ultra-clean environment that
minimises the presence of specks of dust which could otherwise ruin thousands of
CPUs.'" Three different types of facilities (a wafer fabrication facility (“Fab”), an
assembly facility and a test facility) are required for the production of CPUs. A fab
is required to manufacture semiconductor wafers containing numerous integrated
circuits, an assembly facility is required to separate the semiconductor wafers into
functioning individual CPU chips and put them into packages so that they can be
electrically connected to a circuit board in the end-product, and finally, a test
facility is required to ensure that the assembled package meets the product

specifications.'"*

110

111

112

113

114

Idem.
See AMD’s SEC Form 10-K Annual Report of 27 February 2006, op. cit.

See RBB Economics, "Abuse of Dominance in the Market for x86 Processors", 15 September 2006,
(the "RBB paper"), pp. 51-52. Reference to Mercury Research, Inc. Dean McCarron report on
Desktop PC Build Costs, Updated edition 2Q2006.

See http://www.intel.com/education/cleanroom/index.htm, and
http://www.intel.com/education/cleanroom/index.htm, downloaded and printed on 14 January 2009.
The manufacturing process itself is complex: a silicon cylinder is sliced in “wafers”, which are
ultra-thin pizza sized disks. They are progressively engraved with various layers of coatings (for
example silicon dioxide, ultraviolet light, chemicals) circuitry and transistors. In this way, hundreds
of identical “dies” (that is to say CPUs) are created on a single wafer.

IBM submission of 3 July 2006, p. 2.
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http://www.intel.com/education/cleanroom/index.htm
http://www.intel.com/education/cleanroom/index.htm

(111) The equipment installed in a cleanroom constitutes the largest share of the capital
expenditure and is only purchased and installed as required by demand. This is
done in order to optimise return on investments, and to only commit to the capital
expenditures that are necessary to meet customer demand. Consequently, the
cleanroom space of a fab may originally be built to accommodate more equipment
than that which has been installed.'"

(112) CPUs are punched out of a circular thin slice of semi-conducting material (wafer).
The wafer diameters currently used in CPU production are 200 and 300 mm. The
piece of material that is punched out is called a "die".''®

(113) During the manufacturing process, each CPU is equipped with circuitry. The
smaller the circuitry, the better performing the CPU is. In 2006, circuitry sizes
ranged between 65 and 90 nanometres.''’

(114) Certain technological steps such as the increase of wafer size or the production of
smaller circuitry require entirely new equipment and, thus, significant

. 118
mvestment.

2.2 Production capacity

(115) Building and running a fab is a risky and expensive investment. It takes several
years to construct and ramp up a fab,'"” and the cost of a complete state of the art
fab is circa USD 2 000 — 3 000 million. Moreover, the fixed costs of running a fab
are very high."*® According to IBM, the "[...]""*!

(116) The potential capacity of a fab varies depending on whether more output is needed
in the short, medium or long term. Capacity utilisation of cleanroom space under
normal circumstances ranges between 75% and 100%. The lower of these two
values is due to the efficient scale within the fab that requires the use of around

13 See AMD submission of 27 June 2006.

116 See http://computer.howstuffworks.com/motherboard.htm/printable, downloaded and printed on 14

January 2009 See also McGregor, J., "Intel Manufacturing Capacity and Die Cost", In-Stat Report,
August 2005, p. 12.

17 See AMD submission of 27 June 2006.

18 See AMD submission of 27 June 2006.

9 [n-StatMDR “Intel CPUs Service — Manufacturing Capacity and Die Costs”, July 2004, p. 12.

120 Gee complaint of AMD against Intel in the United States District Court for the District of Delaware,

filed on 27 June 2005, at paragraph 27. Complaint at: http://www.amd.com/us-
en/assets/content_type/DownloadableAssets/AMD-Intel Full Complaint.pdf, downloaded and
printed on 14 January 2009.

21 {BM submission of 3 July 2006, p. 2.
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75% of the cleanroom space.'*

Within that range, the manufacturer can increase
production in the short run (maximum six months) by fine-tuning production
processes and bringing back online previously retired facilities. Through this
process, the manufacturer might also be able to exceed the "maximum" 100%
cleanroom capacity by up to 5%.'*> Within an even shorter time-span (practically
at any point in time), production can be switched from one type of CPU to another

type of CPU."**

(117) In the middle term (six months to one year), significant'>’

possible by outsourcing production to independent foundries or by adding

capacity increases are

equipment to existing facilities.

(118) In the long term (approximately three years), capacity increases are possible by
building an entirely new fab.'?® It may also be possible to add cleanroom space to
an existing facility within a period shorter than 3 years.

(119) Intel's arguments related to AMD capacity are dealt with in section VI1.4.4.3.

3. CPUsin the market

(120) Both Intel and AMD manufacture CPUs which are primarily destined for different
segments of the computer industry. The main segments are desktop computers,

127
laptop computers and server computers.

Desktop and laptop computers are
sometimes collectively referred to as “client” PCs. CPUs used in computers can be

sub-divided into two categories: the x86 and non-x86 architecture.

3.1 x86 architecture CPUs

(121) The x86 instruction set for CPUs derives from a decision made in the 1980s by
IBM, which at the time was de facto defining PC standards. At the time, IBM
chose Intel’s CPUs for its PCs. The Intel CPU instruction set was known as the x86
instruction set on the basis of Intel’s naming convention for its CPUs. At the same
time, IBM chose Microsoft’s Windows, which was compatible with the x86
instruction set, as its chosen PC operating system (the software which controls a

122" See AMD submission of 27 June 20006, p. 5.

12 See AMD submission of 26 January 2006.

124 In-Stat "Intel Manufacturing Capacity and Die Costs", August 2005, p. 8.

125 For AMD up to 25 %, see AMD submission of 26 January 2006, p. 4.

126 1n-StatMDR “Intel CPUs Service — Manufacturing Capacity and Die Costs”, July 2004, p. 12.

127 Higher-powered computers which serve desktop and laptop computers (for example by allowing

them to share files on a certain network).
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computer). Successive generations of PCs used CPUs known as 8086, 286, 386,
486 etc., leading to the commonly used denomination of “x86” architecture CPUs.
The Intel x86 CPU is built on the basis of the so-called Complex Instruction Set
Computers ("CISC") architecture.'*®

(122) Both the Windows and the Linux operating systems are compatible with the x86
instruction set; however, Windows is primarily linked to x86 instruction sets, while
versions of Linux are also compatible with non x86 designs.

(123) Intel and AMD are the main manufacturers of x86 architecture CPUs. Apart from
Intel and AMD, the only other x86 CPU vendors in recent times have been VIA

130

Technologies, Inc. ("VIA")'®, with the C7 processor family,"”" and Transmeta

Corporation ("Transmeta"), with the Crusoe processor family."!

(124) VIA is a “fabless” supplier, meaning that VIA does not have any production or
manufacturing facilities, but instead subcontracts the manufacture of its products to
third party fabs.'*?

(125) Transmeta, amongst other activities, develops CPU and semiconductor
technologies. However, Transmeta ceased x86 CPU production in the first quarter

of 2005, and is no longer active in the market.'”?

3.1.1. Market exits

(126) Prior to 2000, a number of other companies manufactured x86 CPUs. These
companies included IDT, Rise Technology, SGS-Thomson, IBM and Texas
Instruments. None of these companies manufacture x86 CPUs any longer."**

(127) On 7 October 2008, AMD announced a significant restructuring of its organisation.
AMD's two fabs as well as related assets and intellectual property rights will be
transferred to a new company, provisionally named "The Foundry Company".

128 See http://searchsmb.techtarget.com/sDefinition/0,290660.sid44 _gci213854.00.html, downloaded

and printed on 14 January 2009.

29 2003, VIA settled its long-time patent and monopolisation disputes against Intel in the UK in

exchange for an extensive cross-licence agreement with Intel for 10 years.

130 Although VIA, on p. 1 of its submission of 7 July 2006, makes clear that it does not manufacture

x86 CPUs, but outsources production to third parties.

131 http://www.transmeta.com/corporate/index.html, downloaded and printed on 14 January 2009.

132 [...]- (See Mercury Report “PC Processors and Chip Sets — Updated Edition 3Q2006”, pp. 3-107).

33 See Transmeta’s SEC Form 10-K Annual Report for the fiscal year ended 31 December 2005, pp.

3-4, at http://www.sec.gov/Archives/edgar/data/1001193/000095013406005322/f18553e10vk.htm,
downloaded and printed on 14 January 2009.

134 Mercury Report “PC Processors and Chip Sets — Updated Edition 3Q2006”, p. 3-3.
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AMD will own 44,4 % of the Foundry Company. The remaining 55,6 % will be
owned by the Advanced Technology Investment Company, an investment company
formed by the government of Abu Dhabi. After the transfer of its manufacturing

assets to the Foundry Company, AMD will focus on design and development.'*

(128) After the market exits mentioned in recital (126) and the transfer of AMD's

manufacturing assets mentioned in recital (127), Intel will remain the only
company in the world which will both design and manufacture x86 CPUs a
significant scale.

3.1.2. Intellectual property requirements

(129) For a company to be able to produce x86 CPUs, it is necessary to develop a basic

x86 CPU design in order to access the x86 market. AMD notes that "it will require
a significant expenditure to develop the required know how to design competitive
x86 CPUs. Both AMD and Intel have a long history of developing x86 CPUs and
have built a significant knowledge base which it will be very costly for a new
entrant to replicate.”">® Furthermore, AMD highlights that “the x86 instruction set
is subject to substantial intellectual property right protection. A potential entrant
will thus require either a license from Intel, or an enormous combination of
ingenuity, time and capital committed to the seemingly impossible task of creating

. . . . 137
a non-infringing x86 instruction set."

(130) AMD and Intel have a cross license agreement with regard to the x86 instruction

set. The latest version entered into force on 1 January 2001 (Patent Cross License
Agreement), with both parties guaranteeing mutual non-exclusive, non-transferable
licences to the applicable intellectual property rights required to produce [...],
without the right to sublicense.'**

135

136

137

138

http://www.amd.com/gb-uk/Corporate/VirtualPressRoom/0,,51 104 543~128482,00.html,
downloaded and printed on 14 January 2009.

AMD submission of 27 June 2006, p. 1.

AMD submission of 27 June 2006, pp. 1-2. AMD also notes that "a further very important element
is that critical technology and intellectual property necessary to design, manufacture and sell a
CPU that executes the x86 instruction set is owned and vigorously enforced by Intel. It will
therefore be very costly, time consuming and difficult to develop a product which is compatible with
the x86 instruction set and may ultimately be impossible."

For the Licensing Agreements, see AMD submission of 16 November 2006.
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