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Shaping competition in the era of digitisation 

Submission by  

RTL Group S.A.  The European Commission (Commission) launched a reflection process about how competition policy can best serve European consumers in a fast-changing world. It is seeking contributions from stakeholders involved in or affected by the digitalisation of the economy. The Commission identified three topics that deserve attention in an era of digitalisation:  
• Competition relating to data, privacy and artificial intelligence;  
• Digital platforms’ market power; 
• Digital innovation preserved through competition. RTL Group (“RTL”) is a leader across broadcast, content and digital, with interests in 59 televi-sion channels and 31 radio stations, content production throughout the world and rapidly grow-ing digital video businesses. The television portfolio of Europe’s largest broadcaster includes RTL Television in Germany, M6 in France, the RTL channels in the Netherlands, Belgium, Luxem-bourg, Croatia, Hungary and Antena 3 in Spain. Combining the catch-up TV services of its broad-casters, the multi-platform networks BroadbandTV, StyleHaul, Divimove and United Screens as well as FremantleMedia’s more than 260 YouTube channels, RTL Group has become the leading European media company in online video. RTL Group also owns the advanced video ad serving platform SpotX. RTL is heavily invested in the digitalisation of the economy. RTL sees itself as a driver and, in principle, a beneficiary of the digitalisation trend. Both from a day-to-day perspective and a stra-tegic angle, data/privacy/AI, platforms and digital innovation are likely the three most important topics to be addressed by competition policy in an era of digitalisation. RTL is pleased to share its views on these topics from a media company’s perspective. RTL further welcomes the Commis-sion’s initiative to take a holistic view of the digital platforms’ market power and their effects on competition. We believe it to be important that the different dossiers and Directorates of the Commission – from the Audiovisual Media Services Directive, the Copyright Directive, the Gen-eral Data Protection Regulation (GDPR), the ePrivacy Regulation, the SatCab Regulation on copy-right applicable to online transmissions and retransmissions of television and radio programmes, the European Electronic Communications Code and the P2B Platform-to-business trading prac-tices Regulation to the Code of Practice on Online Disinformation – take a consistent approach towards the effects of digital platforms on media companies and their creative output. Competi-
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tion issues arise in the fields of access to transmission capacity and data, but also in relation to the distribution and findability of content, the creative backbone of EU’s digital businesses. In the context of the present consultation, DG COMP should be aware of initiatives that are being devel-oped by other services of the Commission. It appears that substantial legislative initiatives such as, for example, the GDPR and the ePrivacy Regulation, have a much stronger impact on market forces than one might think from a pure ratio legis perspective. This paper therefore also tries to highlight some of the effects the regulatory framework has on market structure. As a thought on background, it is important to realise the transformation process the media in-dustry currently is experiencing. Widespread penetration of the Internet, increasing bandwidths and innovative hand-held devices have changed user patterns significantly. Until a few years ago, viewers consumed audiovisual content almost solely via linear television distributed by cable, satellite and radio waves, and from storage media such as DVD or Blu-ray. Today, while most households still have TV sets in place, around half of these TV sets are connected to the internet and media consumption is massively shifting from linear to non-linear services and from station-ary to mobile devices. Consumers increasingly prefer video on demand (VoD) entertainment over linear broadcasts. Audiovisual content is no longer being provided mostly by traditional broadcasters. Instead, broadcasters compete with specialized OTT service providers such as [name of undertaking]  that have an own subscriber base. More significantly, they also compete with new OTT distributors, in particular [name of undertaking] and [name of undertaking]. While [name of undertaking] uses audio and video as part of its overall customer relationship manage-ment, [name of undertaking] integrated into the supply of creative content to consolidate its leading market position in the hardware business.  Last but not least, broadcasters compete with online platforms that build on professional and user-generated third party content such as [name of video platform] and [name of social media video platform].  Non-linear media consumption relies on the Internet as a means for transmission of the desired content. The Internet connection, and the use of “smart” devices, allow for a bidirectional com-munication. While providing an unprecedented flexibility to the consumer, this also opens up a range of new possibilities for companies to learn about consumer preferences, and to adapt and improve their services accordingly. This already is a day-to-day experience in the consumption of media content available online. The penetration of “smart” TV devices connected to the Internet and the development of addressable TV will allow for individualized TV experiences and targeted advertising also in linear television in the near future. The convergence of online media con-sumption and TV usage furthermore implies that advertisers will shift budgets away from tradi-tional broadcasters if these cannot meet the standards set by targeted advertising products of major suppliers of online advertising. 
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Competition relating to data, privacy and artificial intelligence   As a professional media company offering entertainment and advertising services, RTL needs to be close to the consumer, and to its commercial customers. This results in a genuine need of good market information, which includes detailed and reliable data. 
• To successfully provide entertainment services, RTL needs to know, or at least antici-pate, what consumers like and dislike, both in terms of content and when it comes to the user experience itself. The better the information is, the better the program, the product or the service can become. A broadcaster that is able to collect data about indi-vidual media consumption patterns can recommend additional entertainment, such as related/similar content, and can also refine its program and, for example, move certain content to a better time slot, or even drop it from its programming schedule. Users may also want to start watching content on one device and continue on another, or have ac-cess to a more personalized user interface based on their own consumption pattern. It is therefore important for broadcasters to be able to ensure continuity of user experi-ence across devices and screens while making sure that the entertainment experience is more tailored to the users’ tastes and habits. 
• As a supplier of advertising services, good data is of paramount importance. Advertis-ing is about establishing contact between the advertiser and the members of a given target group. Undertakings that sell advertising services online or offline need to know their target groups, and how and when to reach them best. The transformation of the media markets and the ensuing fact that demand of the advertising industry has been shifting towards targeted advertising inevitably increase the media companies’ de-pendence on reliable data that can be collected and used in compliance with legal re-quirements and is available at reasonable cost. It is a well-known fact that online ad-vertising has become increasingly granular in terms of what data can be used by the supplier of the advertising service to submit the right ad to the right consumer at the right point in time, depending on information such as gender, age, sociodemographic context, preferences and interests, customer journey etc. Targeted advertising im-proves efficiency for both the advertiser and the addressee. With good data, publishers can offer innovative advertising products to its advertising customers that largely min-imize wastage and provide advertising to the consumers that is relevant to them. Access to data is therefore not only needed for advertising purposes but also to improve the overall user experience by providing more targeted and individualised video viewing experienc-es – from the type of content that is proposed to users to the way the content is discovered and delivered on the platform. 
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Thesis 1: Access to good data is indispensable for future competitiveness and innovation. 
The current competitive landscape and regulatory framework puts broadcasters at a struc-
tural disadvantage Outside of [name of country], [name of undertaking] and [name of undertaking] stand for around three quarters of the global market for digital advertising. This huge market share is going to increase further, given that today, a very large part of the growth in digital advertising is being captured by these two players alone. Both successfully sell advertising space […]. Both compa-nies have developed multiple and sophisticated ways of collecting critical data about the con-sumers their commercial customers want to reach.   

• [name of undertaking] operates […] and many more services and apps. [description of main business]. Through these means, [name of undertaking] collects and tracks in-formation about hundreds of millions of users world-wide, including on publishers’ websites that compete with [name of undertaking] for advertising revenues.  
• [name of undertaking] owns the [name of service] app […]  and continuously collects information about individual consumers. [name of undertaking] globally has around […] subscribers that use it on a daily basis, and […] unique users across its platforms […] . It can hence rely on literally billions of individuals that voluntarily and involuntar-ily share data about themselves and their social context. This data is highly useful to build profiles that […] can be addressed by advertising. 
• The next “Internet giant” to monetize the wealth of information being collected about individual consumers is [name of undertaking]. With consumers increasingly using [name of undertaking] to search for product information instead of [name of undertak-ings], [name of undertaking] knows about consumer preferences well in advance, and has the “real intent data”. Being involved in the ensuing transaction as a seller or in-termediary, [name of undertaking] also obtains information about demand structures in a wide variety of markets, about individual creditworthiness and shipping addresses etc. [market share information and similar] . In the European Union, the collection of data as described above (and there are many more ways the description of which would be too broad for this paper) mostly requires an explicit consent under the GDPR and under the future ePrivacy Regulation. [names of undertakings] have howev-er become unavoidable counterparts for hundreds of millions of consumers and they have a mul-titude of touchpoints with consumers across the range of their services. Therefore, these compa-nies will get the consent they need to legally carry on with their business in an instant, using the right default settings etc. This is particularly true for platforms that operate proprietary brows-ers such as [name of browser]. Consumers may choose and change certain apps and other soft-ware applications on their mobile and desktop computers. They usually care less about the (pre-installed) search engine and browser software. Hence, the GDPR and the ePrivacy Regulation not 
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only favour platforms that already have a wide reach with consumers, but provides a particular advantage to those suppliers that run browsers as these control the consent regime. What is more, [names of undertakings] enable logged-on consumers to manage their privacy settings for a wide range of Internet-based services and applications – including third party services – in a one-stop-shop approach (single-sign-on, SSO). The SSO approach leads to a very large number of always-on subscribers that can be identified and addressed with targeted advertising by [names of undertakings]. While smaller market players struggle to collect the consent from the consum-ers they need to reach in the future, [names of undertakings] have been there already, and out-pace their competitors. It is important to understand that as a consequence, GDPR legislation, under a market impact assessment perspective, is like a public subsidy for these companies. Any further legislation, including the ePrivacy Regulation, should not help to widen the gap between [names of undertakings] on the one hand and the domestic media companies on the other hand. Any competition enforcement needs to bear in mind the structural disadvantage most domestic competitors have against the depth and breadth of the big data infrastructure of [names of un-dertakings] in any market where good data fuels productivity and innovation. 
Thesis 2: Competition policy should be wary of the creation of new data bottlenecks It is apparent from the foregoing that scarcity of good data can be a severe handicap for the de-velopment of creative and innovative entertainment and advertising products. The application of competition law can help to keep markets open and preserve choice in how TV broadcasters and online publishers/marketers reach their audience, and prevent the wilful creation and exploita-tion of (new) data bottlenecks. Data bottlenecks may occur in transmission infrastructure. Where TV and broadband internet services are provided by cable network operators that control the individual customer’s connec-tion to the cable TV/broadband network, broadcasters have no direct access to the consumers of their content. Under these circumstances it is difficult or impossible to learn about how well a certain entertainment is received by the customer, and how to improve it. Also targeting infor-mation required for addressable advertising services is largely being generated where the viewer connects to the network. Although the operators of the transmission infrastructure admittedly already own and control essential transmission facilities, the digitalisation process confers addi-tional market power onto them. Only the operator of the transmission infrastructure has direct contact with the viewer and can therefore collect the data about its customers and households connected, and also technically establish the individual connections needed for targeted offers and advertising. RTL observes that cable network operators increasingly use their access to the data to put pressure on content providers. For example, network operators increasingly demand a share in advertising revenues or may even overlay the TV signal and thus freeride on the broadcaster’s content. Using the market power deriving from a unique resource in order to gain market share in a neighbouring market is an illicit conduct known as monopoly leveraging. Com-petition policy needs to be wary of this development.  



4 October 2018 | page 6 of 10 Shaping competition in the era of digitisation — Submission by RTL Group S.A.non-confidential version 

  

It goes without saying that operators of essential transmission infrastructure should not be per-mitted to strengthen their already dominant positions by structural growth. DG COMP is current-ly assessing the proposed merger of [name of undertaking] and [name of undertaking], the two […] cable networks in [name of country]. It would be most harmful to competition in a number of markets if this concentration was to go through. It would create one super-dominant infrastruc-ture supplier with a reach of around [80-90]% of cable TV households in [name of country]. Broadcasters would certainly lose what remained of their prior countervailing bargaining power, and would likely have to accept almost anything to ensure full distribution to the cable networks’ customer base, and to obtain the data they need to remain competitive vis-à-vis the large online advertising competitors. 
Thesis 3: Data as an essential facility Competition law and policy can help to re-establish a level playing field in markets that have al-ready reached their “tipping point”, i.e. that have been driven towards monopoly by network effects that cannot be made undone. If access to large amounts of data collected by single under-takings (“data lakes”) is indispensable to compete on such markets, a modified application of the well-known “essential facility” doctrine appears to be justified. Under this antitrust doctrine, access to certain (infrastructure) facilities or intellectual property rights may be granted to com-petitors of a dominant undertaking in order to facilitate competition that would not be possible absent such access. According to the jurisprudence of the European Court of Justice, a finding that an undertaking has a dominant position is not in itself a recrimination but simply means that, irrespective of the reasons for which it has such a dominant position, the undertaking concerned has a special re-sponsibility not to allow its conduct to impair genuine undistorted competition on the common market. This special responsibility may well warrant a duty to share certain data sets that have become unique in terms of volume and structure. The application of the essential facilities doc-trine in the context of big data would help to reinstate competition in markets and with products that rely on the use of data. Of course, on the one hand one would have to take into account in-vestments made by the undertaking possessing and controlling the data, so that the incentives for future activity and innovation may not be undermined. On the other hand, the thresholds for a duty to grant access to data resting on an operator should be particularly low where the data is being generated through the delivery and consumption of media content and where it is the pro-vider of the media content that seeks to be granted access to such (user and usage) data to verify and improve its services.  
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Digital platforms’ market power  

Thesis 4: Digital platforms grow into gatekeepers for traditional media to reach their audi-
ence  Digitalisation has caused an additional trend that threatens the traditional role of the media in the consumer environment. Over decades, broadcasters were able to reach tens of thousands of consumers with one broadcast. The roll-out of broadband connections has enabled video-on-demand services, where broadcasters and OTT providers distribute non-linear content to indi-vidual users. The consumer can pick the source, the content, the place and the time of its media consumption. This undisputedly creates new opportunities for suppliers and a larger choice for the consumer. This choice also needs to be managed, which places new responsibility on the op-erator of the transmission infrastructure. Digital platforms such as cable networks, IPTV opera-tors, [names of undertakings that offer VoD services] today control the access to the consumer. They do so by deciding which channels or content they take on board for redistribution, and they do so more subtly by deciding about the design and functionality of the electronic program guide (EPG), the structure of the VoD offering, its search features and the way recommendations for additional entertainment/content work. It is essential for broadcasters and OTT providers to be present in this offering in a way that they can establish the link to the consumer. Findability, ease of use and equal treatment within the TV/OTT environment are indispensable for the media companies to remain relevant to the con-sumer and ultimately have their offerings refinanced in the digital ecosystem. It is important that competition law prevents concentrations that create new gatekeepers and bring about the ability and incentive to foreclose media companies from open and even access to the consumer. Compe-tition law shall further keep an open eye on abusive conduct. Competition authorities may have to step in at an early stage and order certain conduct to stop, also on a preliminary basis. This may be particularly relevant where network operators interfere with the relationship between broadcaster/OTT provider and consumer, e.g. by putting channels on disadvantageous positions in the EPG, by proactively inserting recommendations to other services, or otherwise deteriorate the viewer’s experience with the broadcaster/OTT provider to the benefit of the network opera-tor’s own offerings. 
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Digital innovation preserved through competition 

Thesis 5: Competition law and policy must slow down the consolidation of the ad tech mar-
kets, and address abusive conduct Digital advertising has grown enormously over the last years and today attracts larger budgets than any other media. In online advertising, but also future TV advertising, the relevant inventory is increasingly sold via interacting platforms (so-called sell-side platforms and demand-side plat-forms, SSP and DSP) that allow for the integration of data about target groups and individual viewers during the fully automated (“programmatic”) process of booking and delivering the ad to the respective target. Other intermediaries take part in the programmatic value chain including data management platforms, ad servers (for storing and service the ad to the recipient), trading desks (providing purchasing and campaign planning services) and ad verification companies (ascertaining viewability, brand safety and fraud prevention). The change of paradigms brought about by programmatic buying is apparent: Whereas in the past, the publisher decided which contact he would sell to the advertiser, today the advertiser – through the DSP – decides which contact and at what price he prefers to buy. The operator of the platform however can influence which inventory offers the advertiser will have access to in the first place. Therefore, access to the right platforms and competition between platforms is important and will preserve choice and innovation in the “tech stack”, which is a growing segment of the market. Competition law and policy should support new players and alliances and help them develop before the ad tech mar-kets reach their tipping point. Only the diversity of tools will guarantee performance and innova-tion. Relatedly, RTL notes a trend to what some observers call “walled gardens”, which go against open markets in programmatic advertising. The programmatic purchasing of inventory from the major search, video or social media publishers such as [name of undertaking] and [name of un-dertaking] can only be done through proprietary DSPs of the platform operators (e.g. […]).[name of undertaking] and [name of undertaking] exclude bookings via third-party systems/DSPs. Con-versely, with the [name of DSP/booking tool], it is possible to buy space offered by third-party publishers/SSPs. Moreover, publishers that want to use [name of video platform] as a channel for the distribution of content need to use [name of undertaking] adserving technology. [name of undertaking] also offers […] as an open source solution for the programming of mobile websites, which puts limits on certain advertising tools. There is a whole bundle of similar commercial policies that has helped [name of undertaking] to gain market share as the leading ad tech sup-plier. RTL estimates that [70-80]% of DSP bookings in [name of country] are made through [name of undertaking] alone. [name of undertaking] acts similarly. While DSPs operating on the market cannot access [name of undertaking] ad space, the [name of undertaking’s DSP/booking tool] allows the advertiser to use [name of undertaking] to book "beyond" [its own] ad space. The already overwhelming importance of [name of undertakings] on the advertising market is rein-forced by these “walled garden” mechanisms and leveraged into the associated technology mar-
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kets for media purchasing. In addition, through their ad tech tools, [name of undertakings] gain unparalleled information about overall market prices that they can leverage to monetize their own inventory, which puts other supplier of advertising services at (yet another) disadvantage. In this context, it is worth mentioning that DG COMP recently opened a case against [name of undertaking] regarding [name of undertaking]’s insight into data, in particular pricing infor-mation generated by third party traders on [name of platform]. The consolidation process in advertising technology needs to be dealt with both under merger control law and under abuse of dominance law, in order to remove at least the most stringent restrictions these players place on their counterparts in the market place. 
Thesis 6: Traditional definition of advertising markets becomes blurred – new challenges for 
competition law enforcement.  When assessing market power in the media market(s), competition policy must take care to iden-tify all market forces that actually have an impact on each other irrespective of how markets have been defined in the past. Competition and competition law will only preserve digital innovation if competition authorities take the right decisions. It follows from the above that new technologies in online advertising and increasing bandwidths transform the market into a new environment. An inappropriate assessment of the competitive forces may lead to an intervention of competi-tion authorities although competition is effective and, objectively, there would be no need for any such action (“false positive”). In a worst case, this can even lead to a situation where companies are effectively prevented from competing and disappear from the market because a competition authority’s intervention prohibited the necessary growth. We believe this to be relevant in the case of mergers, co-operations and alliances when media companies in the EU Member States providing entertainment and audio-visual services are under pressure from products or invento-ries connected to search engines, social media or websites. Where traditional media markets such as TV are stagnating, and customers are switching to digital services, media companies must be allowed to grow through mergers and co-operations to remain competitive. By way of exam-ple, RTL in Germany is a founding partner of the European netID Foundation (EnID), which is an alliance of domestic media and e-commerce businesses, open to further partners. EnID will ena-ble logged-on consumers to manage their privacy settings based on a SSO approach. Companies partnering with EnID will be able to ensure full GDPR compliance without losing customers due to onerous opt-in procedures. It is essential that such kind of co-operation receives full clearance by competition authorities in order to strengthen the domestic media companies in the EU Mem-ber States in their competition with the overpowering global players, otherwise innovation and the ability to create local content to the benefit of media pluralism and European culture will suffer. In this context, one should also take into account that the revision of the Audiovisual Me-dia Service Directive does not allow for fair competition in commercial communications (quanti-tative and qualitative rules regarding advertising etc.), which puts additional pressure on media companies that play by these rules while the online competitors do not. 
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Conversely, in a false negative scenario, an inappropriate assessment could also lead to the clear-ance of a merger, co-operation or unilateral conduct that should be prohibited if the assessment is made properly. We have provided a number of examples for this in the preceding sections, and the proposed acquisition of [name of undertaking] assets in [names of countries] by [name of undertaking] is currently the most important one.  *** 


