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RECENT AMENDMENTS IN THE TURKISH MERGER REGIME:  

A UNIQUE NOTIFICATION SYSTEM BASED ON “AFFECTED MARKETS” 
 

By Meltem BAĞIŞ AKKAYA ; mbagis@rekabet.gov.tr   
& Tarkan ERDOGAN; terdogan@Rekabet.gov.tr  

 
Senior competition experts in the Turkish Competition Authority1. 

 
 
This article attempts to analyze the recent amendments in the Turkish merger regime. As widely 
expected would happen before the end of 2010, the New Communiqué concerning the mergers and 
acquisitions2 was published in the Official Gazette dated October 7, 2010 and came into force on 
January 1, 2011.  In addition, the Draft Guidelines on the Undertaking Concerned, Turnover, and 
Ancillary Restraints in Mergers and Acquisitions3 (The Draft Turkish Merger Guidelines) and the 
Draft Guidelines on Commitments acceptable to the Turkish Competition Authority (The Draft 
Commitment Guidelines) were brought before public’s opinion at the end of 2010. However, said 
draft guidelines have not entered into force yet.  
 

1. Competition Law and Merger Control in Turkey 
 

The 1995 Customs Union Agreement with the European Union (EU) obliges Turkey to adopt a 
similar EU legislation. Therefore; the Turkish Competition Act was written in parallel to the European 
competition legislation. The relevant provisions of the Turkish Competition Act designed to follow 
the EU competition rules are laid out in Articles 4, 6 and 74. Article 4 deals with agreements and 
concerted practices and therefore it is parallel with Article 101 (1) of the Treaty on the functioning of 
the European Union (TFEU). Article 6, which is also parallel with Article 102 TFEU, prohibits abuse 
of dominant position. Article 7, which is the equivalent of the European Merger Regulation, states 
that:  

“Merger of two or more undertakings, aimed at creating a dominant position or strengthening 
their dominant position, as a result of which, competition is significantly decreased in any market for 
goods or services within the whole or a part of the country, or acquisition, except acquisition by way 
of inheritance, by any undertaking or person, of another undertaking, either by acquisition of its 
assets or all or a part of its partnership shares, or of other means which confer it/him the power to 
hold a managerial right, is illegal and prohibited. 

The Board shall declare, via communiqués to be issued by it, the types of mergers and 
acquisitions which have to be notified to the Board and for which permission has to be obtained, in 
order them to become legally valid.”   

 
There is a mandatory notification system in the Turkish merger control regime. From the wording of 
the first paragraph of Article 7 it can be depicted that the dominance test is the standard for merger 
review under the Turkish Competition Act. Therefore the main concern is whether one or more 
undertakings in a particular market would gain or strengthen the power to determine economic 

                                                 
1  The views expressed in this article are those of authors.  
2 The English version of the  Communiqué  No: 2010/4 can be reached at 
http://www.rekabet.gov.tr/dosyalar/teblig/teblig84.pdf  
3 The Draft Guidelines are only available in Turkish at the moment.  English versions will be ready following 
their finalization. 
4 This Act is available in English at 
http://www.rekabet.gov.tr/index.php?Sayfa=sayfaicerik&icId=165&Lang=EN  
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parameters such as price, supply, the amount of production and distribution, by acting independently 
from their competitors.   
In accordance with the above-mentioned Article 7, the Competition Board (the Board), the decision 
making body of the Turkish Competition Authority (TCA), recently published the New Merger 
Communiqué (Communiqué No.2010/4). Communiqué 2010/4 replaced its precedent, Communiqué 
No. 1997/1 partly based on Council Regulation (EEC) No. 4064/89 of 21 December 1989 on the 
control of concentrations between Undertakings as of 1 January 2011. 
 
The Board has been applying competition legislation including merger control rules since November 
1997. The first Communiqué No. 1997/1 regarding merger and acquisitions was issued in 1997. 
Following the developments in the privatization field, the Board concluded that the broad merger 
control provisions in Article 7 were also applicable to privatization transactions conducted by the 
state. Therefore the Board issued a communiqué in 1998 specifically addressed to privatizations. 
 
For a long time the TCA has been working on a new communiqué regarding mergers and 
concentrations, which constitute one of the most important areas of competition law enforcement. The 
first step of this process was the publication of Communiqué No. 2010/4. The amendments introduced 
by the New Communiqué are in accordance with the principles of the Council Regulation (EEC) No. 
139/2004 of 20 January 2004 on the Control of Concentrations between Undertakings (EC Merger 
Regulation), which replaced the Council Regulation No. 4064/89. In addition, the Draft Turkish 
Merger Guidelines carries similarities to its counterpart at the Community level, ECMR Jurisdictional 
Notice5. The general reasoning and the novelties of the New Communiqué are outlined below. 
 

2. General Reasoning of the Changes Brought By the Communiqué No. 2010/4  

Article 7 of the Turkish Competition Law prohibits merger or acquisition transactions that are capable 
of resulting in significant lessening of competition from the point of creation or strengthening of 
dominant position. The same article further states that certain kinds of transactions shall be notified, in 
advance, to the Board for authorization so that they can gain legal validity, and that the Board shall 
announce by issuing communiqués which kinds of mergers and acquisitions require notification to 
and authorization from the Board so that they can gain legal validity. 
 
During the period from the enforcement date of the Communiqué No. 1997/1, important changes 
made to the Turkish Competition Act as well as the problems encountered in practice, necessitated the 
issuance of a new communiqué. Various amendments have been made to the Competition Act, which 
form the basis for the Communiqué No. 1997/1, since the date it came into entry; and particularly 
with the amendment made in 2008, the amount of fine to be given in case merger and acquisition 
transactions that are subject to permission are implemented without authorization, paved the way to a 
new communiqué. Therefore, knowing in which case a notification is to be made became crucial from 
the point of undertakings, so that they do not face high fines. Since the previous Communiqué set 
thresholds of both market shares and turnovers, undertakings were already in a tricky position when it 
came to determine a “relevant market” and their market shares respectively. After the increase in fines 
when failed to notify a merger/acquisition, undertakings found themselves in a grey area.. 
 
The Communiqué No. 1997/1 established a dual-threshold system involving market shares plus 
turnovers for the determination of mergers and acquisitions which were subject to permission of the 
Board; sufficient legal certainty has never been achieved neither by practitioners nor by the 
undertakings. Thus, the market share-based threshold was abolished and a turnover-based notification 
threshold was introduced by the new Communiqué in such a way to ensure legal certainty. On the 
other hand, from the enforcement experiences of the TCA which have been accumulated to date, 

                                                 
5 Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the control of 
concentrations between undertakings, OJ C 95/2, 16 April 2008 (the ECMR Jurisdictional Notice) 
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certain shortcomings and flaws have been seen in the current system and a necessity arose to review 
these as a whole. Within this framework, new arrangements were adopted regarding the procedures 
and principles of notification as well as evaluation. At the same time, some important changes were 
also made to the Notification Form which is annexed to the Communiqué. The obligation to fill in 
certain sections of the Notification Form was cancelled for mergers and acquisitions that are not likely 
to be problematic from the view of competition enabling an easier application for undertakings. 
 
Within the explanations given above, taking into account of the developments concerning the 
Competition Act, as well as the problems encountered in practice, the Board decided to publish the 
New Communiqué.  
 

3. Main Amendments in the Turkish Merger Regime Introduced by the New Communiqué 

The Annulment of Market Share Threshold 
 
One of the most significant and welcome changes brought by the Communiqué No. 2010/4 is the 
abolishment of the market share threshold. According to the ex-Communiqué, under the dual 
threshold system, both market share and turnover analyses should be conducted in order to determine 
the necessity of a notification. Certain concentrations required authorization from the Board if either: 
i) the parties combined market share exceeded 25% of the relevant market in Turkey; or ii) their 
combined turnover in Turkey exceeded 25 million TL (approximately 12,5 million Euro). 
 
The New Communiqué followed an approach similar to that of the EC Merger Regulation. 
Accordingly, mergers and acquisitions are subject to authorization where; (a) the overall turnovers of 
the parties to the transaction in Turkey exceed 100 million TL ( approximately 50 million Euro) and 
the turnovers of at least two of the parties to the transaction in Turkey exceed 30 million TL 
(approximately 15 million Euro) individually, or (b) the worldwide turnover of one of the parties to 
the transaction exceeds 500 million TL (approximately 250 million Euro) and the turnover of at least 
one of the other transaction parties in Turkey exceeds 5 million TL (2,5 million Euro). The figures 
stated above will be reviewed by the Board every two years. 
 
In addition to the annulment of market share threshold, turnovers are no longer calculated on a 
relevant market definition basis. Instead of market definition based turnover calculation, total 
turnovers (including worldwide turnover) are taken into account. These two amendments eliminate 
the necessity of a proper relevant product market definition. In other words, total turnovers (domestic 
and/or worldwide) will be the decisive factors for the Board when conducting ex ante review.  
 
The Introduction of an Affected Market  
 
According to the New Communiqué, authorization of the Board shall not be required for transactions 
which do not have an affected market, even if the said thresholds are exceeded. Therefore apart from 
joint ventures, if the transaction in question does not result in an affected market, the transaction need 
not be notified to the Board. This is probably the most criticized change introduced by the New 
Communiqué, which will be discussed further in the next section.  
 
The scope of the term “affected market” is defined in the Notification Form attached to the New 
Communiqué. Affected markets are markets that might be affected by the transaction to be notified 
and (i) where two or more parties are commercially active in the same product market (horizontal 
relationship); or (ii) where at least one of the parties is commercially active in the downstream or 
upstream market of any product market in which another party operates in (vertical relationship). In 
other words, where there is no coincidence between the parties either horizontally or vertically, no 
authorization is required since there is no affected market.  
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Public Disclosure of Filings 
 
The previous Communiqué set forth that the Board decisions related to the mergers and acquisitions 
would be announced on the TCA’s official website once they were completed. With the changes 
brought to the concentration control system, as soon as mergers and acquisitions are notified to the 
Board, the TCA will announce the transaction, undertakings concerned and their fields of activity on 
the website. In doing so, the Board will obtain opinions regarding the transactions in question by 
disclosing these transactions to the third parties. 
 
Remedies System Based on Commitments 
 
The previous Communiqué was silent on remedies; the Board broadened its competence to consider 
the remedies. With the new Communiqué, the notifying parties are openly given the opportunity to 
supply commitments to remedy competition concerns that can arise from the assessment of the 
transaction. As mentioned above, under Article 7 of the Competition Act, mergers and acquisitions 
resulting in the creation or strengthening of a dominant position in a relevant market are prohibited. 
The commitments introduced by the New Communiqué aim to eliminate the concerns identified under 
Article 7. Such commitments by undertakings must be capable of completely eliminating competitive 
problems. 
 
Notification Form and Process 
 
Like all the other merger regimes, the Turkish merger regime establishes that notifications should be 
made by filling in a specific form. The New Communiqué requires the preparation of a more detailed 
notification form than the former one. The new form is similar to the Form CO of the European 
Commission. The form can be filled out in two different ways; either short or long depending on the 
type of the transaction. Accordingly, if (i) a party acquires sole control of an undertaking, over which 
it already has joint control; or (ii) the aggregate market shares of the transaction parties in a horizontal 
relationship does not exceed 20% of an affected market; or (iii) at least one of the transaction parties’ 
market share is less than 25% in vertical relationships in relation to an affected markets as regards to 
Turkey, the parties are not required to fill in all sections of the Notification Form; in this case the 
Form which must be filled in is shorter. This arrangement aims to allow for a simpler form to be filled 
in for transactions that can be evaluated within a shorter period of time, and to obtain more detailed 
information for those transactions that may have a significant effect.  Furthermore, the term “affected 
market” which did not exist in the previous Communiqué and in the Competition Act is defined in the 
New Form. The new form also enables the notifying parties to submit either the final, signed and 
executed version of the transaction agreement or the drafts of the transaction agreements indicating 
the intention of the parties, therefore the requirement for signed copies of agreements which created 
timing problems is now outdated. 
 
Efficiency Considerations 
 
The Board evaluates concentrations by taking into account various factors. The New Communiqué 
extends the scope of the Board’s criteria and adds new concepts to this list, “the benefits of consumer” 
and “efficiency of the transaction from the point of the consumer”. The notification form requires 
from the parties a detailed description of pro-consumer efficiencies which will be brought by the 
transaction. From the wording of the provision it is possible to say that efficiencies will be taken into 
consideration in approving the transaction only to the extent that they demonstrably increase 
consumer benefits. 
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Self Assessment of Ancillary Restraints 
 
Another important change introduced by the Communiqué No. 2010/4 relates to ancillary restraints 
(non-compete, non-solicitations, confidentiality). Authorization granted by the Board concerning the 
merger and acquisitions shall also cover those limitations which are directly relevant and required for 
the implementation of the transaction. The principle is that it is up to the parties to determine as to 
whether the limitations introduced by the merger or acquisitions exceed reasonable limits. In other 
words, the New Communiqué provides that the notifying parties are entitled to conduct a self-
assessment to determine whether or not the ancillary restraints are directly related to and necessary for 
the implementation of the transaction.  
 
Full Function Joint Ventures 
 
The formation of joint ventures performing all the functions of an independent economic entity on a 
permanent basis is accepted as an acquisition transaction under Communiqué No. 2010/4 and is 
subject to the Board’s authorization. The New Communiqué introduces the concept of “full-function 
joint venture” in lieu of “independent economic entities” having labor and assets to achieve their 
functions. With this change, joint ventures are defined in a broader sense, in parallel with the EC 
Merger Regulation and the case law. 
 
Successive Transactions between the Same Parties   
 
Unlike the previous Communiqué, the Communiqué No. 2010/4 sets forth that in partial acquisitions 
two or more transactions carried out between the same persons or parties within a period of two years 
are deemed to be a single transaction for the calculations of turnover. 
 

4. Notification Systems around the Globe 
 

Before commenting on the New Communiqué’s notification requirements, it may be useful to give 
some notification requirement examples from various competition regimes.  As for the general picture 
of the merger control regimes all over the world, it is possible to say that there are two methods 
adopted so far. On the extreme end, there stays the most liberal system which the UK has been 
applying for decades; the voluntary notification.6  
 
Australia is another example of voluntary merger filing system.7 Although there is no compulsory pre-
notification requirement for mergers in Australia, it is recommended that certain mergers that may be 
subject to the Act be voluntarily notified to the ACCC for review, well in advance of completion. 
According to the 2008 Merger Guidelines of Australia, the notification threshold is based on market 
shares. The calculation of market shares depends critically on market definition. If there is uncertainty 
as to the relevant market, it is preferable that market shares be calculated on the basis of the market 
definition most likely to raise competition concerns. This will usually mean adopting a conservative 
rather than broad definition of the market, unless doing so would reduce or eliminate the overlap 
between the merger parties. Merger parties are encouraged to notify the ACCC well in advance of 
completing a merger where both of the following apply: 

                                                 
6 The UK Department for Business, Innovation, and Skills proposed that the Office of Fair Trading consider 
changing the filing system from voluntary to mandatory. 
7 
http://www.accc.gov.au/content/item.phtml?itemId=809866&nodeId=3a4cf8c822dc673b7de0a525ac267933&fn
=222_Merger%20guidelines_FA_WEB.pdf 
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• the products of the merger per parties are either substitutes or complements  
• the merged firm will have a post-merger market share of greater than 20 per cent in the relevant 
market/s. 
 On the other end, there is the mandatory filing which has been adopted successfully by many 
competition agencies. Once an agency decides to adopt a mandatory notification, it is faced with two 
options. Either to adopt a threshold which relies solely on turnovers (domestic and/or worldwide) or 
to adopt a dual threshold of market share plus turnover.  
 
Countries like India, Italy and France have been using a turnover threshold. According to the French 
Merger Regulation, (except for the retail trade where the threshold is half the usual)8mergers are 
subject to control by the Autorité de la concurrence if: the total worldwide net of tax turnover of all of 
the firms or groups of natural or legal persons taking part in the merger is more than 150 million 
Euros; the total pre-tax turnover generated in France by at least two of the firms or groups of 
individuals or legal persons involved is more than 50 million Euros; the operation does not fall into 
the European Commission's jurisdiction (normally described as not having a "Community 
dimension"). 
 
In Italy, the turnover thresholds above which it becomes mandatory to notify an acquisition or merger 
were updated in 26 May 2010 to 47 million Euros for the Italian turnover of the acquired company 
and 472 million Euros for the aggregate Italian turnover of all the companies involved. 9 
 
According to the recently enacted Indian merger control regulation, (until 2016) transaction parties 
will not have to notify mergers if (i) the transaction parties’ assets in India is less than 55 million US 
Dollars or (ii) Indian sales of less than 165 million US Dollars.10 
 
The second notification system is based on a dual threshold where a certain market share and a certain 
amount of turnover is required for filings. This was the system Turkey had adopted until 2011 
amendments. Currently Portugal, Brazil and in a sense Spain have been applying this system which 
requires the notifying parties to meet market share plus turnover thresholds.  
 
According to the Portuguese Merger Regulation, a merger is to be notified if any one of the following 
conditions is fulfilled:11 
 
- for a specific good or service they create or strengthen a share greater than 30% of the domestic 
market or a large part of it; 
 
- in the last financial year, the group of undertakings participating in the merger or acquisition had a 
turnover in Portugal greater than 150 million Euros, net of directly related taxes, provided that the 
individual turnover in Portugal of at least two of these companies was greater than 2 million Euros.  
 
And if the proposed amendments in Brazil come into entry, a merger is to be notified if one of the 
notifying parties has domestic sales of 620 million US Dollars and the other party has domestic sales 
of 25 million US Dollars plus a combined market share of 20 %.12 
 
At this point, it could be useful to examine the recent changes in the Spanish Competition Act briefly. 
The Sustainable Economy Act (SEA) enacted on 5 March 2011, amends certain sections of the 

                                                 
8 http://www.autoritedelaconcurrence.fr/doc/ld_mergers_final.pdf 
9 http://www.agcm.it/en/faq/1898-1-notifying-a-merger-or-acquisition.html 
10 http://www.ntlareview.com/article/recent-changes-and-proposals-merger-control 
11 http://www.concorrencia.pt/en/FAQ_ccent.asp#P2 
12 http://www.ntlareview.com/article/recent-changes-and-proposals-merger-control 
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Spanish Competition Act including merger provisions13. SEA introduces a de minimis rule which 
affects the Spanish merger control regime. SEA amends the current jurisdictional thresholds for the 
application of the Spanish merger control rules. Prior to the SEA, a merger must be notified to the 
Spanish Competition Authority if any party controls more than 30% of the market or will do as a 
result of the acquisition. SEA introduces a new de minimis exception to the mandatory notification 
system in terms of which transaction parties will not need to make a notification. The exception is to 
apply where the Spanish turnover of the target company does not exceed 10 million Euro provided 
that the merged entity does not control more than 50% of any market share in Spain or in relevant 
geographic market within Spain. Due to changes made, it is expected that the new de minimis 
exemption will likely to reduce the number of merger notifications before the Spanish Competition 
Authority. 
 

5. Evaluation of the Turkish Merger Regime  
 
Merger Control Regime has been implemented by the TCA for nearly 14 years. As mentioned above, 
the amendments introduced by the New Communiqué are generally in line with the EC Merger 
Regulation. However, the main difference between Turkish Regime and the EC Merger Regulation is 
that the former uses dominance test while latter applies significant impediment to effective competition 
(SIEC) test in assessing mergers. The SIEC test introduced by the EC Merger Regulation deals with 
mergers that carry the risk of anticompetitive “unilateral” effects even though they do not result in 
dominance. The definition of dominance in the EU (and similarly in Turkish law) covers market 
control consolidated in the hands of either a single firm or a group of firms. The SIEC test broadens 
the scope of merger assessment to the “creation of dominant position or strengthening an existing 
dominant position”; this test prohibits transactions in oligopolistic markets by which competition is 
significantly decreased via unilateral effects. In addition, it assesses unilateral as well as coordinated 
effects through economic analysis.  
 
The SIEC test against which concentrations are assessed is laid down in the EC Merger Regulation 
and focuses on whether the concentration would “significantly impede effective competition in the 
market or in a substantial part of it, in particular as a result of the creation or strengthening of a 
dominant position”. Within the framework of the SIEC test, a two-step analysis is involved: First, the 
definition of a relevant market and second, analyzing of the way in which the concentration may 
affect competition.  
 
In the SIEC test, market shares and concentration levels are useful tools to examine the market 
structure.14Thus without adopting a full change in merger regime, i.e. without changing the merger 
system from dominance test to substantive test, all changes that have been made would mean only a 
“face-lift” rather than a full change of mindset.  
 
Since the beginning, The TCA has been applying the dominance test and despite all the attempts to 
change the test, it is still valid. Thus, every attempt to change the notification system is short of 
creating a better assessment since the substantive test isn’t implemented.  
 
To be compatible with the EC merger control regime (which relies on the SIEC test) and to introduce 
a better understanding and analyzing of the markets, first step the TCA should take would be to 
change the test before triggering other amendments and issuing secondary legislation. Without 
changing the mindset, every step taken would prove to be incomplete. That being said, still some of 
the amendments, like the introduction of the concept of “control”, self assessment of ancillary 
restraints etc. could still prove to be useful and practical. 
 
                                                 
13 http://www.mayerbrown.com/publications/article.asp?id=10772&nid=6  
14 Ezrachi A. (2010), “EU Competition Law”, Second Edition, Hart Publishing, p. 312 
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In the past, the TCA interpreted Article 7 of the Competition Act in such a way that it prohibited not 
only single dominance but collective dominance as well. However, on the appeal, the Council of State 
against the decision of the Board (namely Privatization of Ladik Cement Factory Decision, dated 
20.12.2005 and numbered 06-86/1191-343), ruled that the Competition Act was only capable of 
prohibiting single dominance; and it  did not cover collective dominance. Therefore, starting with this 
decision, the Council of State narrowed the scope of Article 7 of the Competition Act. As a result, 
Turkey continues to use the old dominance test which had been already abandoned by the EU and by 
many countries. Moreover, the Council of State also narrowed the scope of this test. The New 
Communiqué does not alter this situation since it includes only procedural novelties; adoption of the 
SIEC test requires a total change in the Competition Act. 
 
The main deficiency of the annulment of market share threshold without adopting the SIEC or SLC15 
test is the risk of mergers and acquisitions - which might have the capacity to restrict competition – to 
be gain legal validity without coming before the Board. The risk is bigger for creeping acquisitions16 
in some sectors (i.e. grocery retailing) and in markets and in developing countries where the 
undertakings have a spectacular market share but a relatively smaller turnover figure below the 
turnover thresholds. 
 
There are many attempts to overcome this risk. For instance, the French Competition Agency has 
lowered the turnover thresholds solely for the retail trade. The Spanish Competition Authority also 
recently added a specific market share criterion on top turnover requirements. By maintaining a 
market share threshold, possible anticompetitive mergers can be forced to come for filing. In this 
context, the Spanish formula could well be a model to the Turkish concentration regime by means of 
(i) either increasing the turnover threshold or introducing a dual turnover threshold system to reduce 
relatively insignificant notifications, and (ii) market share threshold to assess anticompetitive 
concentrations. 
 
The second and main competition concern arising from the New Communiqué relates to the affected 
markets.17 From now on, if there is no affected market in the transaction then notification is not 
obligatory even though if the thresholds are exceeded (except for joint ventures). However according 
to our opinion, in practice this criterion de facto would not be applied since the transaction parties 
would not take a risk even if there are no affected markets and they would want to notify in any case 
to be on the safe side. As regards the reasoning of the New Communiqué mentioned above, the aim of 
abolishing market threshold was to ensure legal certainty. On the contrary, affected market criterion 
has already ironically increased legal uncertainty.  
 
All the above-mentioned country examples show that (except for the UK and Australia) it is possible 
to establish some sort of a threshold either in the form of a solely turnover or a mixed form made up 
of market shares plus turnovers. It is up to the country’s economic figures, the position of the 
undertakings and the target of the merger regime to set up the exact figures of thresholds. However, to 
our knowledge, we are unable to find an example of a notification threshold which is based on the 
turnovers plus affected markets. The new Turkish merger regime, as explained in detail above, set 
forth that if there is no affected market then there is no notification requirement. Even if the parties’ 
turnovers exceed certain figures, in case of an absence of an affected market, then there is no 
obligation to notify. Turkish new merger regime, namely the notification thresholds is the only one 

                                                 
15 Many countries (i.e. UK, USA, and Australia) apply SLC test in their merger control regimes. 
16 The term creeping acquisitions is generally used to describe conduct that includes the total (accumulated) 
effect of a number of small-scale acquisitions that may create competition risk over a certain period of time.  
17 The affected market criterion for notification did not exist in the draft version of the Communiqué that was 
brought before the public opinion.  
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which starts with an “affected market”18. This is where the new Turkish regime differs from the rest of 
the world. Indeed, the rationale behind the amendments was to provide legal certainty for the 
undertakings, to simplify the thresholds and to establish a “safe harbor” for the undertakings after the 
amendments made to the Competition Law which gave rise to a blurry grey area. The undertakings 
were complaining of the high penalties when failed to notify a concentration given the fact that they 
were unable to define the relevant market and their market shares respectively. To overcome this, the 
TCA announced that it was changing the dual-notification system and that it was considering adopting 
a simpler turnover threshold system but somehow somewhere something went wrong. The TCA 
ended up with a more complex filing system based on the turnovers plus “affected market”. Under the 
current system, undertakings which have been complaining of defining a proper relevant market are 
now required to determine the affected market. The system has failed to simply procedural rules and 
failed to lessen the notifications since to be on the safe side, undertakings have been notifying even if 
there is no affected market. The unique notification system on affected market should be revised if the 
aim of the agency is to simplify and provide legal certainty for the undertakings. 
 
Another shortcoming of the Turkish Merger Regime is that the Draft Turkish Merger Guidelines are 
narrow-scoped and focuses only on three issues: the concepts of undertaking concerned, turnover 
calculation, and ancillary restraints in mergers and acquisitions whereas on the EU level, ECMR 
Jurisdictional Notice is much more extensive and detailed than Turkish Draft Guidelines. 
 
On one hand, the TCA seems to adopt a more liberal approach to merger control by simplifying 
notification requirements to solely turnover thresholds; on the other hand it sets forth that in the case 
of joint ventures, authorization of the Board shall be required for transactions without any affected 
market, if the thresholds are exceeded. In other words, the TCA while providing a not-filing option for 
the undertakings if there is no coincidence in the activities in case of mergers, obliges the joint-
ventures to notify in all circumstances if they exceed the turnover thresholds. The rationale behind 
this provision is ambiguous.  
 
As for the efficiency criterion brought by New Communiqué, it is not obvious how the Board will 
make this assessment (or how it will measure efficiency gains) from the point of consumer. The Draft 
Guidelines is silent on this issue. The notification form requires the parties to determine pro-consumer 
efficiencies which will be possible by the transaction. In practice, the efficiency gains which 
undertakings claim to happen after a merger include all sorts of information and any explanation is 
accepted without question. 
 
That said, it should be noted that the New Communiqué also brings some practical and useful 
amendments. One of these amendments is the commitment mechanism openly referred in this 
Communiqué and Draft Guidelines on Commitments acceptable to the TCA. It is still open to public 
for comments and is expected to come into force soon. 
 
There are also other positive developments provided by the New Communiqué. To simplify 
unproblematic merger notification, a fast track notification is now possible likewise in the EC Merger 
Regulation. In addition, the New Communiqué has introduced a new and more detailed/complex 
notification form which is similar to the Form CO of the EC.  This change allows for a simpler form 
to be filled in for transactions that can be evaluated within a shorter period of time and to obtain more 
detailed information for those transactions that may have a significant effect. However some of the 
provisions of the Form are not clear and may increase the uncertainty for notifying parties and for the 
TCA which is also ironically another unforeseen result. 
 

                                                 
18 There was no affected market criterion in the (draft) Communiqué that was brought before public’s opinion. It 
was added later.  
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Another positive change is related to the ancillary restraints. From now on, the Board’s permission 
will also cover directly related and necessary restraints of competition. This new approach means that 
the transaction parties will make self-assessment and the Board will no longer devote its resources to 
carry out ancillary restraints analysis in transactions. The relevant articles in (Draft) Merger 
Guidelines are expected to facilitate the assessment made by the parties. 
 
 
Conclusion 
 
Turkey was one of the few countries who had applied dual-thresholds. There had been attempts to 
change the merger regime and the notification system in the past. Following the complaints by the 
undertakings after the change in the Competition Act which had established a higher fine for failures 
to notify, the notification system was intended to be simplified. A new threshold based on domestic 
and/or worldwide turnovers was targeted. However, the attempt to simplifyy the system ended up in a 
more complex notification requirement based on affected market and turnover thresholds. It is 
expected that the new regime will be revised and will become sounder. In order to achieve this, 
perhaps the wisest step should be the annulment of the so-called “affected market” criterion. Without 
making substantive (i.e. adoption of the revised EU standard for assessing mergers-SIEC test) and 
procedural changes (i.e. revising deadlines for the merger evaluation process) in the Competition Act 
in relation to mergers and acquisitions, the annulment of market share threshold may result in 
unnoticed creeping acquisitions and some said amendments (i.e. affected market criterion) may 
increase the uncertainty for both notifying parties and the TCA. Moreover, the current guidelines 
which is short of answering the needs of the undertakings and the TCA, need also to be revised to a 
more detailed one.  
 
 
 
 



   
MEDITERRANEAN COMPETITION 
BULLETIN  
 

 
 

INFORMATION 
 

 
BULLETIN MÉDITERRANÉEN 

DE CONCURRENCE 
 
 

 

 12

 
 

Other MCB articles are available in : 
 
 

http://ec.europa.eu/competition/publications/mediterranean/index.html  
 

 
 


