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I. Introduction  

 
The Arab Revolutions, namely in Tunisia and Egypt, triggered a domino-effect in an 
unprecedented or expected manner. The peoples were able to change their ruling regimes and 
to revolt against their social conditions. The Egyptian Revolution was the second of those 
Revolutions bringing hope and aspirations to Egyptians and the peoples of other Arab 
countries. Currently, Egypt is in a transitional period were a new constitution is expected to 
be adopted in the future. Looking at the chants of the demonstrators and the previous 
economic conditions and general complaints, it seems that the lack of competition policy and 
efficient enforcement were main causes in triggering such a movement. Basically, the chants 
were against the soaring prices of food and the monopolisation of the economy.  
 
This article is intended to shed the light on the linkage between the failure of dealing with the 
different monopolistic practices (i.e. failure of competition enforcement) and the burst of the 
25th of January Revolution. It is also intended to propose a number of reforms which are 
thought to be essential for any future socio-economic developments and reforms.  
 
In the first part of this Article the role of anticompetitive conducts and monopolies together 
with others as main reasons for the Revolution shall be explored. It will then address a basic 
question which is what form of economy is expected to be included in the expected Egyptian 
constitution. As will be shown one may fairly suggest that it shall be an open market 
economy where social benefits are secured. In addition, it shall delve into the possible social 
benefits that an efficient competition regime may attain. It will then highlight the main 
reasons why the existing competition regime failed to attain any of these benefits. It will then 
go further to argue that competition is a human value which detrimental to the societal 
welfare and hence should be granted constitutional protection. Finally, some conclusions 
shall be drawn together with few recommendations.    
 

II. Realities that Triggered the Revolution 
  

In 2004 plans were set to reform and develop the troubled economy.1 As a result, there were 
several attempts to lower entry barriers and to improve the investment climate in order to 
attract more Foreign Direct Investments.2 Moreover, it managed to privatize a large number 
of publicly owned holding companies until they became nine only in 2009.3  
 
Following recommendations of international organisations, the Government lifted the 
subsidies off a number of essential products. For example, in 2006 it removed all subsidies on 

                                                 
1 Rachid Rachid Mohammed, Boosting Trade in Egypt, Smart Lessons, p. 1, October, 2007. 

2 UNCTAD, World Investment Report: Transnational Corporations, Agricultural Production and Development, 
p. 43, UN, 2009. Enders Klaus, IMF survey, IMF Middle East and Central Asia Department, p. 44, March, 
2008. 

3 Business Sector Information Centre, A Table Presenting the Public Sector Undertakings which are subject to 
the Law 203 of 199, 2008. available at, http://www.bsic.gov.eg/history_table.pdf (as visited, April 10, 2010) 
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products such as macaroni, beans, butter and other similar products.4 More recently and 
months before the Revolution, there were news about removing subsidies from the remaining 
products which meant that it was determined to fully liberalise the economy.5 However, 
lifting the subsidies without increasing wages or decreasing the high figures of 
unemployment created some sort of frustration among the average and poor people.6 On the 
same time, the structure of the Egyptian industry remained highly specialized and 
concentrated.7 This is due to the fact that, although the Government set a number of standards 
and requirements for its privatisation policy to ensure that public monopolies are not merely 
transferred to become private ones, many of private monopolies were established in many 
sectors of the economy. This is because the Government turned a blind-eye on enforcing 
these requirements for the sake of being able to sell them to investors.8  
 
As a result, the previous reforms had minimal effect on the social welfare of the people as the 
overall liberalisation policy put more pressure on the less advantaged social groups. On the 
same time these policies substantially hindered creating new employment opportunities and 
had an adverse effect on delivering hardly any competitive benefits. 
 
This background had a detrimental effect, together with others, in triggering the revolution on 
January 25. These were among the reasons why the demonstrations on the initial stages were 
quite populous unlike previous ones. Consequently, the very first chants against the 
government were originally against monopolies, excessive prices and the unfair distribution 
of wealth.9 These problematic issues were a result of the presence of many unmonitored 
monopolies and the need for more apprehension of the social outcomes of the reform. The 
people stood to call upon the social benefits which were continuously promised but never 

                                                 
4 Article 1 of the ministerial decree of the Minister of Social Support number 56 of 2006.  

5 Qa’oud Ahmed, Ilgha’ Al-Da’m: Istebdal Da’m Regheef Al-A’aish Beda’m Naqdi Bed’an min Youlyo Al-
Moqbil, (Repealing Subsidies: Replacing Subsidies on Bread Starting from this July with Cash Support), p.1, 
Issue 883, Al-Dostor, (January 18, 2010) available at,  http://dostor.org/sites/default/files/883.pdf (as visited 
April 7, 2010) 

6 According to the United Nation’s Human’s Development Reports, in 2008 more than 40% of Egyptians are 
below poverty line. UNDP, Country profile of human development indicators: Egypt. available at, 
http://hdrstats.undp.org/en/countries/profiles/EGY.html, (as visited April 10, 2011); According to the 
International Labour Organisation average unemployment in Arab countries which witnessed revolutions, 
including Egypt, is not less than 23%. ILO, Youth unemployment in the Arab world is a major cause for 
rebellion, April 5, 2011. available at, http://www.ilo.org/global/about-the-ilo/press-and-media-
centre/insight/WCMS_154078/lang--en/index.htm (as visited April 10, 2011).  
7 Omran Mohammed, The Performance of State-Owned Enterprises and Newly Privatized Firms: Does 
Privatisation Really Matter?, P. 1019, PP. 1035 – 7, Vol. 32, No. 6, World Development, 2004. 

8 Shalaby Maghawri, Hemayit Al-Monafsah wa Man’ Al-Ihtekar bayn Al-Nazareya wa Al-Tatbeeq, (The 
Protection of Competition and the Prohibition of Monopolistic Practices between Theory and Practice), p. 310 – 
1, Dar Al-Nahda Al-Arabiya, 2005. 

9 The level of inflation has increased to reach 11.7% in last September, Central Agency for public Mobilization 
and Statistics, http://www.capmas.gov.eg/pages_ar.aspx?pageid=741  
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materialised due to power-money relations which resulted in social disparities.10 The 
institutional deficit and the lack of a clear vision and tools to address these demands together 
with the brutality of police forces against protesters raised the floor of such demands to 
political reform, democratization and the removal of the ruling regime. 
 

III. Towards a Market Economy Securing Social Benefits 
 

After reviewing the main reasons that triggered the Revolution and this background it is 
important to identify which way is the Egyptian economy heading. This is of crucial 
importance in order to understand whether there will be a market economy and whether there 
would be an expected role for the private sector in that economy.  
 
After the Military Council became in control of the country the Constitution of 1971 was 
suspended. In addition, it made a referendum on a number of basic constitutional articles 
related to some political procedures and processes. These articles were then included in a 
constitutional announcement which is supposed to pave the way to a transitional period for 
setting a new Egyptian constitution.  
 
However, given these developments, it is still not clear what would be the future economic 
policy that shall be embedded in the new constitution. Although no one can accurately 
speculate the form that will be adopted there, it seems that there is a general consensus on 
that it should not only be a market economy but a social market one. In other words, many 
people aspire to have a free competitive market while on the same time have a social safety 
net which protects the less advantaged people in the economy. Mohamed ElBaradei who is 
one of the leading political figures in Egypt and is expected to run in the Presidential 
elections, calls for a social welfare economy.11 The Muslim Brotherhood, which is a main 
political group, clearly states in its economic program that monopolistic practices should be 
prohibited and that freedom of competition and social corporate responsibility should be at 
the heart of their aspired economy.12 Wasat party, which is newly established, clearly states 
that the market economy that should be adopted has to protect social welfare and the 
prohibition of anticompetitive practices.13 In light of these views, the Constitutional 
Announcements came to solidify, in a way, this understanding. Articles 5 and 6 thereof 
stipulate that, the Egyptian economy is based on the principle of sustainable development of 
the economic activity and social welfare and that private ownership is fully protected.14    
                                                 
10  Sfakianakis John, The Whales of the Nile: Networks, Businessmen and Bureaucrats: during the era of 
Privatization in Egypt, in, Steven Heydemann (ed.),  Networks of Privilege in the Middle East: The politics of 
Economic reform revisited, pp. 77 – 100, p. 87, New York: Palgrave Macmillan, 2004. 

11 Videotape: Interview by Yousri Fouda with Mohamed El-Baradie, Founder of the Egyptian National 
Association for Change and Former Director General of the International Atomic Energy Agency, Akher 
Kalam, OnTV, March 9, 2011. available at, http://www.ontveg.com/ (as visited April 11, 2011).  

12 Muslim Brotherhood, Draft: Program, p. 42, 2005.  

13 Al-Wasat Party, Program, May 2009. Available at, http://alwasatparty.com/htmltonuke.php?filnavn=files/Ar-
program.htm (as visited March 20, 2011).  

14 Articles 5 & 6 of the Egyptian Constitutional Announcement of March 23 of 2011. See, VI. Reform and 
Developing the Competition Regime.  
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As a result, it is fair to suggest that the expected form of the market shall be that of a free 
market economy which has a social safety net to provide the minimum welfare standards to 
all Egyptians equally.     
 

IV. The Role of Competition in Delivering Social Benefits 
 
 
Behind this expected adopting of a social market economy background, competition law 
becomes on cross roads. This section is intended to explore the different social benefits which 
could be attained if an efficient competition regime was established. In the pre and post 
revolutionary era concerns are raised concerning the social dimension of the free market 
system. It would be inaccurate to limit it to corporate social responsibility (CSR) were 
companies choose on its own initiative to contribute to the society as individuals contribute to 
charities.  
 
The social aspect of free market economy is a broader concept mainly related to the optimal 
allocation of resources within a society.15 It is from this perspective this dimension should be 
investigated. In this respect, competition law is responsible in a way to ensure a fair 
distribution of wealth as it addresses the adverse effects of market power mainly by avoiding 
the unjust enrichment arising from anticompetitive practices. Although the main purpose of 
competition may yet be debatable, there is no doubt that it aims to regulate monopolies.16  
There are many sources for such powers, for example, it maybe an outcome of skill foresight 
and industry in a form of innovation or know how. Adversely, it can also be manifested by 
horizontal agreements such as cartels which are the traditional form of collusion. Moreover, 
market power may also be the source of a State measure (i.e. State aid, Legal monopolies, 
subsidies licence). What follows from this market power is that those holding it may resort to 
anticompetitive practices which lead to charging excessive prices higher than what could be 
available in a competitive market. Thus, one of the concerns of competition law is to monitor 
the transfer of wealth from the consumer to producers by ensuring the optimal allocation of 
economic resources.  
 
However, it should be clear that the mere existence of market power is not in itself a problem 
especially when it is a fruit of efficiency, the temporary market power acquired by the firm in 
turn of his efficient cost reduction and/or innovative process is the reward for its expenses 
and efforts to achieve such efficiency. However, the attempts to preserve market power to 
avoid the competitive process are the main concern of competition law and policy. 
Monopolies can restrict output, chill innovation and increases prices, this has a detrimental 
adverse effect on the society as a whole and more specifically on consumer welfare.17  In 
                                                 
15 Monti Mario, European Competition Policy for the 21st century, in International Antitrust Law and Policy, 
2000 Fordham Corp. L.Inst.,  p. 257, Barry Hawk ed., 2001. 

16 A monopolist is defined as “a seller (or group of sellers acting like a single seller) who can change the price at 
which his product will sell in the market by changing the quantity that he sells” Richard A. Posner, Antitrust 
Law, p. 11, 1st ed., Uni. of Chicago Press, 1976. Dominick T. Armentano, Antitrust and Monopoly: Anatomy of 
a Policy Failure, p. 2 John Wiley & Sons 1982.  

17 Monti , supra, note 15, at, 257. 
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other words, it is costly to society as it causes a transfer of wealth from the consumer side to 
the producer side where consumers will have to pay higher prices than what they could have 
paid in a competitive market.  
 
Thus the measures which enable firms to gain dominance and hence the possibility of abusing 
it are not necessarily related to efficiency gains. This situation has particular importance in 
developing countries such as Egypt as it was a State controlled economy which went through 
a lengthy phase of privatisation and where property rights are not well defined yet. As a 
result, the likelihood of entry in numerous markets is hampered by a wide range of entry 
barriers especially of public form or private sacred by an erroneous definition of Public 
Interest18. Therefore, in Egypt, competition policy has to play a dual role of raising the power 
of disadvantaged economic players on the one hand and of ensuring fair and free competition 
on the other.19  
 
In addition, competition helps in the emergence of new businesses thus creating more job 
opportunities which helps in decreasing unemployment rates. This outcome will be achieved 
as effective competition will enable more businesses to compete.20 Emerging businesses will 
require employing a larger amount of calibres to sustain their presence in the market and 
increase their production abilities. It will also have a positive impact on the development and 
the advancement of the educational system in order to fuel the market with highly qualified 
workforce. In addition, the creation of a competitive process will help Egypt to achieve a 

                                                 
18The well-worn mantra of Public Interest was used by the last regime to defend a massive degree of public 
intervention mainly in favour of private monopolies by trade restrictive measures. In fact, the Public Interest 
was the interest of businessmen aligned to the ruling party. Therefore, there is a need to establish a mechanism 
to avoid the translation of political interests to economic interests hampering the freedom to access market, 
which is the idea discussed throughout this paper. 

19 Kyu-Uck Lee, A “Fairness interpretation of competition policy with special reference to Korea’s Laws, in the 
Syposium in commemoration of the 50th Anniversary of the founding of the fair trade commission in Japan, 
Competition Policy for the 21str Century, at 61 (KFTC 1997). Professor Lee continue by emphasising that, 

  

“If this two objectives are not met, unfettered competition will simply help handful of 
privileged big firms to monopolize domestic markets that are usually protected through 
import restrictions. This will then give rise to public dissatisfaction since the game itself has 
not been played in a socially acceptable, fair manner” which is the current situation in 
Egypt. 

 

20 The output level is higher in a competitive market but lower in a monopolized market. “Monopoly pricing of 
the industry’s products would result in a reduction in the industry’s output and hence in a reduction in its 
demand for inputs, including labour”. Richard A. Posner, The Economic Analysis of Law, p.345, 4th ed., 
Aspen, 2003. Conversely, in a competitive market the increase in industry’s output will result in an increase in 
its demand for inputs, including labour. 
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productive economy that depends mainly on national revenues rather than external resources 
in different forms such as tourism and different forms of aid.21 
 
Moreover, competition law aims to ensure consumer welfare by offering wider choices at 
lower prices and better quality as sellers will compete in seeking buyer’s patronage in order 
to reap all possible profits. The outcome is more efficient and innovative firms and more 
benefits to consumers.  
 

V. Why Competition under the Last Regime Failed to Achieve such Social Benefits 
 
In the previous section a number of benefits which emanates from competition were 
highlighted. It remains questionable why did the Egyptian competition regime fail to achieve 
any of these benefits.22 In the following, the main reasons for this failure will be explored.  
 

1. State’s Failure to Adopt a Comprehensive Competition Policy 
 
There is a positive relation between authoritarianism and market power. A democracy will 
not survive a strong concentration of economic power.23 The aim of any democratic system is 
to ensure the public interest of a nation so do competition in preserving consumer welfare.24 
It is the duty of a democratic system to ensure the freedom of competition which is an 
                                                 
21 El-Beblawi Hazem, Economic Growth in Egypt: Impediments and Constraints (1974-2004), p. 23, working 
paper no.14, Commission on Growth and Development, 2008. The last regime succeeded in the last few years to 
achieve positive results at the macroeconomic mainly due to external factors such as the rise of the oil prices in 
2005, but it enormously failed to create a competitive environment of doing business or foster the innovation. 
The rentier mentality is motivated and derived by easy money; it is one of the aspects behind State de-
motivation in stressing for a comprehensive competition policy 
22 Egypt enacted the Law number 3 of 2005 on the Protection of Competition and the Prohibition of 
Monopolistic Practices.  

23 Van Miert Karel, A pragmatic Approach to Europe’s Competition Policy, Frontier-free Europe Monthly 
Newsletter, April 5, 1993. 

24 The concept of Public Interest cannot be disconnected from political pressure. Market economies are not 
immune from the conversion of political influence into economic advantage; Tibor Varady, The Emergence of 
Competition Law in (Former) Socialist Countries, The American Journal of Comparative Law, Vol. 47, 1999, 
P.230. The constitunalisation of the concept of freedom of competition will have the effect of neutralizing 
political influence to affect the competition within the market. State measures dealing with the economic sphere 
- in such situation- shall be judicially scrutinized, thus avoiding socially undesirable results of regulation that are 
frequently desired by groups influencing the enactment of legislation setting up regulatory scheme. See more 
generally on the topic Richard A. Posner, Theories of Economic Regulation, in the A.I. Ogus and C.G. 
Veljanoski (ed.), Readings on the Economics of law and regulation (Clarendon Press. Oxford 1984) P. 240- 251. 
Moreover, the constitutional value of freedom of competition will contribute effectively in spreading 
competition culture among Administrative Organs. In France for instance, competition awarded a constitutional 
value from the supranational influence of the European Union. The first case that marked the shift is Société 
Millions et Marais. CE, Sect., 3 Novembre 1997 p.406 avec les concl. J-H. Stahl, AJDA 1997, p.945; AJDA 
1998, p.247, note Olivier Guezou: les grands arrêts de la jurisprudence administrative, n.116. The effect of this 
case was the diffusion of the competition protection dogma within the State organs by setting a pre-judicial self 
assessment of the effects of administrative acts over the competitive situation. 24 Droit publique de la régulation 
économique, Bertrand Du Marais, précis de science politique Dalloz 2004 p.150 



  
MEDITERRANEAN COMPETITION 
BULLETIN  
 

 
EGYPT 

 

 
BULLETIN MÉDITERRANÉEN 

DE CONCURRENCE 
 

 

 9

associated concept to individual freedom. Competition policy harmonizes the social justice 
with the economic growth in the mean as it ensures consumer welfare and optimal allocation 
of resources. Freedom of competition is part of many general principles such as the norm of 
equality and non-discrimination. In fact, such norm has important consequences over public 
authorities in dealing in the economic sphere. It imposes a duty of transparency in various 
relations such as public procurement or other form of public transactions. It also refers to an 
obligation to respect competition and to a prohibition of a discretionary access to markets. 
One of the main problems under the last regime was that of lack of transparency.  
 
Information is Power, the concentration of political power and absence of democracy in a 
regime mainly concerned by its stability and existence, thus access of information was highly 
limited and controlled.25 Consequently, efficient and rational economic decisions were not 
easy to access by different market players unless they have a political advantage or close 
relation with the regime.26 This example shows the extent to which the lack of democracy 
hampers competition and raises arbitrary discretionary powers that eliminate competition. In 
simpler terms, the winning party in the political competition is the one that secures more 
votes similarly, it is the case in economic competition. In the latter, consumers prefer the 
wining firm products based on its efficiency and productive efficiency that could be for 
example of a better quality, lower price or in the form of higher technology product.  
 
In addition the lack of transparency and information was one of the main obstacles towards 
the competition enforcement regime. The ECA case-handlers where facing great difficulties 
in accessing credible resources and gaining market data from the part of the government. 
However, assumingly this should be feasible against private undertakings but in fact the lax 
of the rule of law, the absence of clear enforcement guidance, and the quasi immunity of the 
dominant marker players were hindering ECA’s access to information. This explains, in part, 
the significant number of cases that was closed or rejected by ECA. 
 
As previously noted, public monopolies became private without paying any attention to the 
economic consequences that may occur or the barriers to entry that remained effective 
hindering to a great extent any new market entry.27  What happened in the privatisation 
process indicates that there has been a significant lack of competition policy where the focus 
was limited to short run benefits such as achieving high rents from selling public enterprises. 
Facing this reality, the Egyptian Competition Law (ECL) was the hope for re-establishing the 
economic equality, struggle against the consequences of market power and to modulate the 
misses and imbalances in the Government’s policy.  
 
However, the ECL came out defective were it restricted the ambient of ECA. It restricts the 
powers of the ECA towards any State measure which may restrict competition. Moreover, it 
clearly excludes public utilities managed by the State from its scope and exempts those public 
utilities managed by private parties.28 In addition, it included a vague article which gives the 

                                                 
25 El Beblawi supra, note 21, at, 17-18. 
26 Sfakianakis, supra, note 10, at, 87.  
27 Abo El Enien Soheir, The effects of privatization on monopolies the case of Egypt, p. 27, Institute of central 
planning, September 1995. 
28 Article 9  of the Law number 3 of 2005.  
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power to the Government to exclude any “essential product” from the scope of application of 
the ECL.29 
 
Too many expectations landed at the doors of ECA when it was first established. It was seen 
by the public as a resort to deal with the abusive practices of many dominant firms. This view 
was seen although it is, a young authority (in every sense of the word meaning), and that the 
surrounding environment deliberately hits ECA to worsen its sailing conditions. Guided with 
political pressures and motivations, the ECL was, unfortunately, designed to inhibit efficient 
enforcement. Control over excessive prices was claimed to remain in the government hands, 
total absence in controlling market concentration and structure, absence of necessary tools 
against collusive conducts in addition to the political pressures over ECA while investigating 
dominance cases. This is because in the latter scenario and in many occasions dominant firms 
were owned by politically influential figures. As a result, the ECA was caught in a quandary; 
State incentives to adopt a competition policy were lacking and the motivation to foster 
competition enforcement was inexistent. On the contrary, ECA was on many occasions 
struggling against State measures and policies. This distorts ECA role and priorities from 
enforcement to advocacy, because there is no yet defined and developed jurisdiction of ECA 
over State measures similar to this provided under the European competition enforcement 
regime.30 Unfortunately, ECA’s advocacy efforts did not yet prove a positive impact in 
protecting and/or restructuring the competitive process or influencing the State’s behaviours.  
 

2. Institutional Deficit and ECA’s Independence 
 
Although the ECL clearly states that the ECA shall be an independent authority, this is not 
reflected in reality. For example, the ECA has a Board which consists of fifteen members.31 
Most of them are either representatives of government ministries or members of the 
governing political party at the time. In practice, the presence of these political affiliations of 
most Board Members and that of those businesspeople under inspection by the ECA had a 
problematic effect on the credibility of the ECA and its decisions.  
 
Moreover, the ECA lacks sufficient powers to impose sanctions such as fines. Although the 
ECA has the power to impose administrative sanctions, there is no indication of illustration of 
those sanctions and how they may be imposed or when. This vagueness, and due to the fact 
that most of the Board Members are not legal experts on Administrative law these powers 
remain limited in usage without any effective administrative sanction being imposed. 
Furthermore, for a criminal sanction to be imposed on an infringer of the ECL the case has to 
go through a quite lengthy process. First of all, it needs to be proved by the ECA. It then 
needs to be sent to the Competent Minister who may choose to request Prosecution to start a 

                                                 
29 Article 10 of the Law number 3 of 2005. 

30 Article 1 & 2 of the Law number 3 of 2005 does not give the right to the ECA to review State Measures 
which distorts competition. Conversely, under the EU Competition Law the European Commission in certain 
cases have this right. Case C-320/391 Corbeau [1993] ECR I-2533. See, Faull and Nikpay EC competition law, 
P.613, paras 6.79, 2nd ed., Oxford University Press, 2007. 

31 Article 12 of the Law number 3 of 2005.  
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criminal investigation.32 If Prosecution is able to prove the infringement it will then send the 
case to the Court. This prolonged process increases the probability of errors to occur, delays 
the sanction from being imposed, subject the case to possibilities of political inferences and 
pressures and finally, resources are wasted.   
  
In addition, it is stated that the ECA would have an independent budget.33 However, in 
practice, another Governmental authority is responsible for approving the ECA’s budget and 
expenses.34 This undermines the reality behind the idea of having an independent budget.35 
 
As a result, it was argued that “the ECA lacks most of elements that would make it an 
independent institution”.36 This consequently led to its failure in its main objective which is 
the protection of competition and the prohibition of monopolistic practices.  
 

3. Reasons for the Deficient Market Structure  
 
One of the main features of market power in Egypt is -in most situations- nourished by the 
State.37 It can for instance grant exclusive licences, offer subsidies or state aids or establish 
legal monopolies. The money-power relation adversely affects the State impartiality38 
towards private market powers.39 As a result, many market powers enjoyed in the Egyptian 
market are not an outcome of efficiencies but rather it was due to high level of corruption, 
political influence of the business elite and the lax of the rule of law.40 
 

                                                 
32 Article 21 of the Law number 3 of 2005. 

33 Article 14 of the Law number 3 of 2005.  

34 Central Agency for Organisation and Administration. available at, 
http://www.caoa.gov.eg/Templates/Homepage.aspx?NRMODE=Published&NRNODEGUID={F9D55AAE-
95FD-4B8C-901A-1F2CEFA2548A}&NRORIGINALURL=/Default&NRCACHEHINT=NoModifyGuest (as 
visited April 9, 2011).  

35 It should be noted that the Central Agency for Organisation and Administration is not the one responsible for 
auditing and monitoring the ECA. There is another independent authority called the Central Auditing 
Organisation which is the one entrusted to undertake this task. See, Central Auditing Organisation. available at, 
http://www.cao.gov.eg/ (as visited April 9, 2011).  

36 Afifi Yasmine, Independence of the Egyptian Competition Authority: Assessment and Recommendations, p. 
49, pp. 4 – 49, G.A.R, Issue 3, 2010. 

37 Ali El Dean Bahha and Mahmoud Mohieldin, On the formulation and enforcement of Competition Law in 
emerging economies: The case of Egypt, p. 24 working paper no.60, ECES, September, 200.1  

38 El Beblawi Hazem, Economic Growth in Egypt: Impediments and Constraints (1974-2004), p.17-18, working 
paper no.14, Commission on Growth and Development, 2008. 

39 Shalby Maghawry, Protection of competition between Theory and practice the case of Egypt, p.364, 2005 
40 Egypt is in the 98th rank in the corruption index prepared by Transparency International. available at, 
http://www.transparency.org/content/download/55725/890310/CPI_report_ForWeb.pdf (as visited April 9, 
2011).  
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The post revolutionary period revealed that there were many cases of interaction between 
money and power.41 This shows the need for introducing a competition policy42 to be 
embedded within State organs, and to ensure greater independence of ECA. Moreover, the 
State’s policy in granting licences, subsidies or State aids should be subject of competition 
scrutiny. Preserving the freedom of competition is an associated concept with the free market, 
as firms need a healthy competitive environment to develop and flourish. Under the current 
political instability and the quasi absence of law enforcement institutions, market players may 
abuse the fact by committing anticompetitive practices, for instance it was recently declared 
that the two main competitors in the movie’s industry decided informally to “cease” the 
“furious” competition among them and to start a new era of “cooperation”.43 It is worth-
mentioning that both companies condemned by a recent ECA decision for colluding in a 
market division cartel.44 
 
It is important to note that, market power should not be looked at as being evil insofar it is an 
efficiency outcome. However, when it is achieved through inefficient tactics it should be 
brought under scrutiny because such methods create unfavourable barriers which undermine 
potential competition.  
 

VI. The Importance of Constitutional Protection of Competition  
 
In the previous sections it was seen how the Government failed to adopt a competition policy 
or to establish an efficient competition regime. The result was that the economy became 
highly concentrated and the ECL failed drastically in overcoming the different political and 
economic hurdles. Consequently, no social benefits were attained and the competition 
process was significantly marginalised. Furthermore, even those markets were it intervened 
there was not any effective deterrence that effective competition was not attained.45  
 
Another problem that may be identified is that there was no harmony between the market and 
the society. The economic reform failure to achieve any success on the social and the 
microeconomic level was due to the political stagnation in a regime that was mainly 
concerned by its stability and continuity.46 The latter aims led to authoritarianism, 
                                                 
41 A number of businesspeople who were involved in politics are either now in jail or are currently under 
investigation on accusations of corruption.  

42 Ghoneim Ahmed, Competition law and competition policy: what does Egypt really need, paper submitted for 
the ERF 9th annual conference, 2002. 

43 Fouad Khaled, (IUC the First Egyptian Movie In Cinemas After the Revolution, Masrawy (Egypt), March 29, 
2011. available at, http://www.masrawy.com/News/Arts/Cinema/2011/March/29/auc_film_KF.aspx (as visited 
April 11, 2011).  

44 ECA, ECA refers Cinema Report to Minister of Trade and Industry, October 3, 2010. available at,  
http://eca.org.eg/ECA/News/View.aspx (as visited April 13, 2011). 

45 See, Mohamed Elfar, Case Note: Cement Cartel in Egypt, Issue 2, G.A.R, 2009. 

46 Hamzawy Amr, The Continued Costs of Political Stagnation in Egypt, p. 2, Carnegie Endowment for 
international peace, Washington DC, February, 2005. “the Egyptian regime was prioritizing the preservation of 
its powers and protection of public order” 
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consequently the absence of a pressure on the government and marginalization of the civil 
society. A direct consequence of this political scheme, was closer link between the regime 
and business and union leaders because obviously it is more beneficial to them to adjacent the 
regime rather than joining institutional channels such as business associations or labour 
unions.47 
 
On one hand there are the industrialists and business people who are controlling most sectors 
of the economy. On the other hand, there are the rest of the people where 40% of them are 
below poverty line. This disproportionate wealth distribution together with the widespread of 
monopolistic practices and cartels led the wider range of the society to view market players 
more as enemies rather than allies. In order to find this harmony one should consider the 
previously noted competition social benefits that may emanate from its enforcement. This 
balance cannot be achieved unless competition is not viewed as an alien concept which is 
artificially imposed on the market. It should be viewed as a fundamental human value that is 
worth protection and appreciation from all the members of the society.48 For example, 
abusing dominance in a market should not only be understood to have an adverse effect on a 
certain market, but also have a substantially destructive effect on the whole social balance in 
the country.49  
 
Moreover, practice proved that having a competition law as such is not enough in itself to 
protect and secure this human value.50 As also shown, although the subsequent governments 
before the Revolution continuously claimed that social welfare is at the top of their priorities 
they failed to achieve any of these announced goals due to the lack of competition policy and 
an understanding of its benefits. According to the Ordoliberal theory,51 in order to overcome 
these inefficiencies, an economic constitution should be adopted where the protection of 
competition is at its heart. 52 In other words, it was argued that the two starting points for a 

                                                 
47 Alissa Sufyan, The Political Economy of Reform in Egypt: Understanding the role of institutions, p. 15, 
Carnegie endowment paper number five, October, 2007, 

48 Monti Giorgio, EC Competition Law, p. 24, 1st ed., Cambridge Uni. Press, 2007. 

49 This is inline with the views provided by the Ordoliberal Theory  

50 See, IV. The Reasons why Egyptian Competition Regime Failed to Achieve any Social Benefits. 
51 Ordoliberalism is a theory that evolved during the 1930’s during the Nazi era in Germany in Freighburg 
University. 

51 A number of economists and lawyers were able to meet and develop their ideas assessing the flaws of the past 
laissez-faire experiences and that of the Nazi National Socialism. See, Gerber David, Integration, Disintegration 
and the Protection of Competition: Of Images, Stories and Myths, p. 239, pp. 229 – 240, Vol. 68, Chi – Kent L. 
Rev., 1992 – 1993. It has been recently argued that EC Competition Law, namely, Articles 81 and 82 EC Treaty 
are still influenced by this theory, Monti Giorgio, EC Competition Law, p. 25, 1st ed., Cambridge Uni. Press, 
2007. For further discussions on the evolution of Ordoliberalism, Gerber David, Constitutionalizing the 
Economy: German Neo-liberalism, Competition :aw and the “New” Europe, pp. 25 – 84, Vol. 42, Am. J. comp. 
L., 1994. 

52 Gerber David, Constitutionalizing the Economy: German Neo-liberalism, Competition :aw and the “New” 
Europe, p. 36, pp. 25 – 84, Vol. 42, Am. J. comp. L., 1994.  
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constitution are that competition is indispensable to maintain a free market economy and that 
economic freedom is essential for political freedom.53  
 
Having such a constitutional protection will not only protect the society from anti-
competitive and/or politically driven Government interventions but also from entities abusing 
their market power.54 It was thought that cartels and market powers can have a damaging 
effect to the economy and the welfare of the society that can be as bad as the intensive 
governmental intervention.55 Through this mechanism, competition law embedded in a 
constitutional framework will be able to ensure a form of a disciplined pluralism of all market 
players. It will also ensure that the Government will be obliged to respect competition and to 
adopt a clear competition policy. This will enable interested persons to challenge the 
constitutionality of laws and regulations which may distort competition without having an 
objective justification. In other words, it will provide a safeguard to ensure the sustainability 
of the competitive process and policy in the economy without having to rely on a certain 
party or policy makers56. This will enable the society to reap the previously highlighted social 
benefits and maximising its welfare.    
 

VII. Safeguarding Competition Law and Policy 
 
From the previously mentioned, a number of observations may be made. First of all, the lack 
of competition and the presence of abusive monopolies was one of the main reasons that 
triggered the Revolution. Moreover, it was shown how that there is a general consensus on 
having an open market economy which provides a social safety net to protect the less 
advantaged people in the society. In addition, it was clear that the Government failed to adopt 
an effective competition policy and that its attempt to adopt the ECL was not of any 
significance in practice as the market remained highly concentrated and anticompetitive 
practices are widespread.  
 
Another important conclusion is that competition should be viewed as a human value which 
is detrimental for the welfare of the society. The social benefits that are to be delivered in a 
market economy cannot be achieved unless there is an effective competition enforcement 
regime. Given the importance of competition in securing these benefits it becomes of crucial 
importance to provide constitutional protection to competition. This will protect the society 
from any distortions that may be made by the Government to the competitive process in the 
national market. This will be through giving the right to any person to challenge the 
constitutionality of any law or regulation which may be distorting competition without having 
an objective justification.    
 
                                                 
53 Supra, Gerber, at, 36. 

54 Chalmers Damian, Christos Hadjiemmanuil, Giorgio Monti, Adam Tomkins, European Union law: text and 
materials, p. 936, Cambridge University Press, 2006 

55 Gerber David, Law and the Abuse of Economic Power in Europe, p. 58, pp. 57 – 107, Vol. 62, Tul. L. Rev., 
1987 – 1988.  Case C-320/391 Corbeau [1993] ECR I-2533. See, Faull and Nikpay EC competition law, P.613, 
paras 6.79, 2nd ed., Oxford University Press, 2007. 

56 See, footnote. 24 
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A possible inclusion of competition in the constitution may be done in a similar way as that 
of the European Union.57. The European Court of Justice considered the concept of freedom 
of competition as a fundamental principle of the European economic constitution.58 As a 
direct consequence the constitutional value of freedom of competition was reflected into 
Member States legislations shaping their governmental policies towards markets, and 
providing a behavioural mechanism to member States’ regulation while dealing in the 
economic sphere.59 Having a look on Article 5 of the Egyptian Constitutional Announcement 
(the Announcement), it is clear that its wording is very similar in some parts to that of Article 
2 of the TEU.60 They both state that the objective is to ensure sustained economic 
development. They also touch upon the importance of securing social benefits and 
employment. However, the freedom of competition as a fundamental objective is not 
mentioned in the Announcement.61 Accordingly, and based on the previously mentioned 
analysis, those whom will be drafting the new constitution are highly advised to include 
competition in the article identifying the economic policy of the country. A recommended 
wording may be, “The Egyptian economy is based on sustaining the development of an open 
market economy with free competition that promotes social protection and welfare”.  
 
As for the efficient enforcement regime that has to be established there are several 
observations that should be made. The first is that the ECA should be given more powers to 
impose sanctions without having to go through lengthy processes. Moreover, it is important 
to set a mergers control regime to monitor the market and prevent any further harmful 
concentrations from being created. In addition, the Board has to be reorganised were 
Governmental presence should be minimised and political affiliations of its members should 
be monitored and contained to avoid any conflict of interests and ensure the ECA’s 

                                                 
57 Article 2 of the Treaty establishing the European Union (TEU) stipulates that among other things the EU shall 
be working to promote having a “harmonious, balanced and sustainable development of economic activities, a 
high level of employment and of social protection... a high degree of competitiveness and convergence of 
economic performance...” Furthermore, Article 4 of the same Treaty stipulates that all the goals and objectives 
of the EU shall be “conducted in accordance with the principle of an open market economy with free 
competition”. Furthermore, the Treaty of the Functioning of the European Union (TFEU) it is assured that the 
principle of an “open market economy with free competition” is the guiding principle in the EU. See, Articles 
119 & 120 of the Treaty on the Functioning of the European Union 

58 C-126/97 Eco Swiss China Time Ltd v Benetton International NV {1999} ECR I-3055, Para 36, the court 
states: " according to article 3 (1)(g) EC, article 85 of the treaty constitutes a fundamental provision which is 
essential for the accomplishment of the tasks entrusted in the community and in particular the functioning of the 
internal market" see also C-453/99 Courage Ltd v Bernard Crehan {2001} ECR I-6297, paras 19-24. See also 
the regulation of the state in competitive markets in the EU, Erika Szyszczak, Hart Publishing, 2007,P.13 

59 See, The case of France « Les service public à l’épreuve du droit de la concurrence » in, Droit publique de la 
régulation économique, Bertrand Du Marais, p.142-182, Précis de Science Politique Dalloz, 2004.  

60  The said article stipulates that among other things the EU shall be working to promote having “a harmonious, 
balanced and sustainable development of economic activities, a high level of employment and of social 
protection... a high degree of competitiveness and convergence of economic performance...” 

61 It is worth mentioning that, the EU-Egypt Association Agreement sets an international law principle for the 
protection of competition that Egypt should abide to.  
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independence. Furthermore, the ECA should have a fully independent budget were it would 
be able to address its on-going needs without having continuous approval from other 
Governmental entities while maintaining being financially monitored by the other 
independent means of supervision.  
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Other MCB articles are available in : 
 
 

http://ec.europa.eu/competition/publications/mediterranean/index.html  
 

 


