
Merger control: 
Merger review package in a nutshell 
 
What is the merger review package? 
 
This far-reaching package of reforms is composed of four main elements: 
 
• a revised merger regulation, 
 
• guidelines on the assessment of horizontal mergers, 
 
• a set of best practice guidelines for merger investigations, and 
 
• internal reforms designed to strengthen the objectivity and soundness of the Commission’s decisions in 
merger cases. (This aspect is discussed by Mr Lowe in his interview.) 
 
What are the main changes in the new merger regulation? 
 
The main changes concern substantive, jurisdictional and procedural issues. The substantive test for the 
assessment of mergers has been reworded. The mechanism for reallocating cases from the Commission 
to Member States and vice versa has been revamped. Procedural changes have been made to make the 
regulation more flexible. 
 
Why has the substantive test been changed? 
 
Changes in the wording of the regulation now make it clear that all post-merger scenarios posing a threat 
to competition, including oligopolies, are covered by the test. The competition test enables the 
Commission to intervene against all anti-competitive mergers. This is a very welcome development, which 
brings to an end a long-running debate about the scope of the old ‘dominance test’. 
 
So what is the new test and how does it change past practice? 
 
The new text reads: 
A concentration which would significantly impede effective competition, in the common market or in a 
substantial part of it, in particular by the creation or strengthening of a dominant position, shall be declared 
incompatible with the common market. 
 
Although it does not alter the Commission’s approach to the analysis of the competitive impact of mergers, 
the wording of the new test focuses unambiguously on the impact of a merger on competition. At the same 
time, it is a truly ‘European’ solution, combining the best of the substantive standards in our various 
jurisdictions, and preserving existing precedent, in the form of past Commission decisions and past 
judgments of the European Courts. 
 
What are the new possibilities to refer cases from the Commission to Member States and vice 
versa? 
 
There will be a more streamlined system for merger referrals, which will smooth the process of referrals to 
and from the Commission. It will also give companies the possibility of triggering the referral process 
before they incur the expense and lost time involved in notifying in a jurisdiction or jurisdictions where their 
deal will not ultimately be scrutinised. This will be a particularly attractive option in an EU of 25 or more 
Member States.  
 
How will this streamlining of the referrals system be achieved? 
 
Under the improved system of referrals: 
 



• merging parties may request the referral of a case to the Commission or to a Member State (or Member 
States) prior to its notification at the national or Community level, an option not currently available;  
 
• merging parties may request the referral of a case to the Commission if it is notifiable in at least three 
Member States; if all competent Member States agree, the Commission acquires exclusive jurisdiction for 
the case; 
 
• the criteria to be fulfilled for referral have been simplified. 
 
Will parties be able to come earlier to the Commission for approval of a planned transaction? 
 
Yes. Notification is now possible on the basis of good-faith intent to merge, where previously a binding 
agreement was required. This gives greater flexibility to businesses as regards when to seek regulatory 
clearance. However, the ‘bar on closing’ prior to an authorisation remains in place. 
 
And how about the seven-day deadline for the filing of a notification? 
 
In view of the bar on closing, it was concluded that this amounted to an unnecessary regulatory rigidity 
and so it has been abolished. 
 
Do the changes in the time limits represent an erosion of the Commission’s commitment to 
complete investigations within a short, pre-determined time period? 
 
Certainly not! The changes in the time limits are designed to give flexibility and to ensure that 
investigations are properly carried out. Additional time will only be added when it is necessary for the 
conduct of a thorough investigation or for the proper assessment of remedies offered by the parties. 
Moreover, to avoid confusion and facilitate their calculation, all time limits are now measured in ‘working 
days’. 
 
How has this flexibility been introduced? 
 
The normal Phase 1 deadline now expires after 25 working days. This period is extended by 10 working 
days when commitments are offered or when a Member State requests the referral of the case. For Phase 
2 cases (in-depth investigations), the basic deadline expires after a further 90 working days, extended 
automatically by 15 working days when commitments are offered towards the end of the investigation. In 
complex cases, the deadline may also be extended by a maximum of 20 additional days, at the parties’ 
request or with their approval. 
 
When does the new merger regulation come into force? 
 
The new regulation will be applicable from 1 May 2004. However, merger agreements reached, or public 
bids announced, before 1 May 2004 will continue to be assessed under the old regulation. 
 
What are the main features of the best practice guidelines? 
 
As the name implies, the best practice guidelines codify informal practices which the Commission has 
found to be effective in the conduct of investigations under the merger regulation. The guidelines deal, for 
example, with pre-notification contacts, ‘State of play meetings’ where the Commission keeps the merging 
parties informed of progress in the investigation, and the possibility of organising ‘triangular’ meetings 
between the Commission, the merging parties and complainants. They also set out the conditions under 
which the Commission will allow the parties to comment on key documents and complaints during the 
course of the investigation.  
 
What is the purpose of the new guidelines on the assessment of horizontal mergers? 
 
These new guidelines explain the circumstances in which the Commission may identify competition 
concerns but also provide clear quantitative indications as to when it is unlikely to intervene. Different 



possible anti-competitive scenarios which mergers may engender are illustrated in some detail. At the 
same time, the guidelines set out the types of mitigating factors which may be capable of removing 
concerns that a merger might be likely to harm competition. Finally, they set out how the Commission will 
deal with claims that a merger will result in efficiency gains. For such efficiencies to be taken into account, 
they must benefit consumers, they must be likely to be realised and they must be verifiable.  
 
LINKS 
Merger legislation 
http://europa.eu.int/comm/competition/mergers/legislation/ 
 
‘New merger regulation — Frequently asked questions’ 
http://europa.eu.int/rapid/start/cgi/guesten.ksh?p_action.gettxt=gt&doc=MEMO/04/9|0|RAPID&lg=EN 
 
 
 
 
Merger decisions 2003 
 
222 decisions  
 
Art. 6(1)b 203 
Art. 6(2) 11 
Art. 8(2) 2 
Art. 8(2) with commitments 6 
Total 222 
 
203 clearance decisions in Phase 1 (1 month) 
11 clearance decisions with remedies 
in Phase 1 (6 weeks) 
2 clearance decisions in Phase 2 (5 months) 
6 clearance decisions with remedies 
in Phase 2 (5 months) 
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