
12 Number 3 — 2011

Mergers

Merger: main developments between 1 May and 31 August 2011 
by John Gatti (1)

1. Introduction1 
The Commission received 135 notifications between 
1 May and 31 August 2011, a substantial increase of 
45% over the previous four months and an even larg‑
er increase of 67% over the corresponding period of 
2010. The Commission adopted a total of 121 first 
phase decisions of which 120 were unconditional 
clearances. Over 60% of these decisions were adopted 
under the simplified procedure. One first phase trans‑
action was cleared conditionally. One case was with‑
drawn in phase II while two operations were cleared 
unconditionally after a second phase investigation. 
There was one decision under Article 4(4) to partially 
refer a case with a Union dimension back to a Mem‑
ber State. Member States accepted nine requests from 
parties for cases to be referred to the Commission and 
refused none under Article 4(5). Finally the Commis‑
sion made one complete referral to a Member State 
following a request made under Article 9. 

2.  Summaries of decisions taken 
in the period

2.1  Summaries of decisions taken 
under Article 6(2)

BASF/Ineos Styrene

On 1 June 2011 the European Commission cleared 
under the EU Merger Regulation the creation of 
a joint venture combining the existing styrene mon‑
omer, polystyrene and acrylonitrile‑butadiene‑sty‑
rene (ABS) businesses of INEOS of Switzerland 
and BASF of Germany. The decision is conditional 
upon the divestment of activities in the ABS sector. 

BASF is the world’s largest chemical company. It 
is mainly active in the supply of chemicals, crude 
oil and natural gas, including specialty chemicals, 
plastics, performance products, functional solutions 
and agricultural solutions. INEOS is a conglomerate 
that produces a range of chemicals including petro‑
chemicals, specialty chemicals and oil products.

The proposed joint venture would have combined 
INEOS’s and BASF’s existing styrene monomer, 
polystyrene and acrylonitrile–butadiene‑styrene 
(ABS) businesses, together with certain minor re‑
lated products. 

(1) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi‑
bility for the information and views expressed lies entirely 
with the authors.

The Commission’s investigation revealed that the 
proposed transaction would not significantly modi‑
fy the structure of the majority of the relevant mar‑
kets, as a number of credible and significant com‑
petitors would continue to exercise a competitive 
constraint on the joint venture. 

However, the Commission found that the proposed 
transaction, as initially notified, would have raised 
competition concerns in the market for ABS, where 
the merged entity would have had a strong position 
in a market that was already concentrated. ABS is 
a chemical product used in a variety of applications 
including, for instance, refrigerator door caps, vac‑
uum cleaner components, washing machine panels, 
computer keyboards and housings, dashboard com‑
ponents and steering wheel covers.

To remedy the Commission’s concerns, the parties 
offered to divest part of INEOS’s ABS production 
business thus reducing the overlap. The Commis‑
sion’s market test showed that the divested busi‑
nesses would be viable and that the commitments 
would resolve all identified competition concerns.

2.2  Summaries of decisions taken 
under Article 8

Votorantim/Fischers 

The Commission approved on 4 May 2011 the crea‑
tion of a joint venture between the Brazilian groups 
Votorantim and Fischer that will combine their re‑
spective activities in the orange juice sector. 

Votorantim and Fischer, two Brazilian firms, no‑
tified the Commission at the end of November of 
their plans to combine their respective Citrovita and 
Citrosuco orange juice operations. They requested 
regulatory clearance from the Commission because 
their sales in Europe exceed the thresholds that trig‑
ger EU jurisdiction over mergers and acquisitions. 

The Commission began its in‑depth investigation 
over concerns that the merged entity might be able 
to increase prices for customers. The joint venture 
creates the world’s largest producer and supplier of 
orange juice to companies that supply end consum‑
ers with branded or private label products. It will 
also hold important market positions in a number of 
by‑products obtained from the orange juice extrac‑
tion process, such as orange oils and essences, orange 
pulp and citrus pellets. The by‑products are used in 
the production of chemicals and solvents, aromas and 
fragrances, paints and cosmetics and animal feed. 
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The Commission’s in‑depth examination showed 
that despite the joint venture’s leading position on 
the orange juice market, it would continue to face 
competitive pressure from other established suppli‑
ers. It showed that these suppliers would not be re‑
stricted in their access to fresh oranges and would 
therefore be able to counteract any strategy on the 
part of the joint venture to increase prices by reduc‑
ing output. The Commission’s in‑depth investiga‑
tion also revealed that many customers have multiple 
sources of supply and that switching costs are low 
given the commodity‑type nature of the orange juice 
produced by the joint venture and its competitors. 

The in‑depth investigation also ruled out the pos‑
sibility that the creation of the joint venture could 
lead to an increased risk of coordination on the or‑
ange juice market as the transaction increases the 
asymmetry in market shares between the main sup‑
pliers and does not appear to change the current 
situation in a way that would make coordination 
more likely, stable or effective. 

UPM/Myllykoski

The Commission cleared the proposed acquisition 
of Myllykoski Corporation and Rhein Papier GmbH 
(“the Myllykoski Group”) by UPM‑Kymmene Cor‑
poration (“UPM”) on 13 July 2011. Both groups are 
active in the paper and pulp industries. The Com‑
mission’s in‑depth investigation confirmed that the 
merged entity would continue to face competition 
from a number of other strong competitors and 
customers would still have sufficient alternative 
suppliers in all markets concerned.

The Commission examined the competitive effects 
of the proposed acquisition in the markets for the 
supply of magazine paper, newsprint, the acquisi‑
tion of recovered paper, wood procurement and the 
production of wood pulp, as well as a number of 
vertical relationships.

The Commission opened an in‑depth investiga‑
tion after a preliminary assessment, because it had 
doubts about the transaction’s compatibility with 
the internal market in relation to magazine paper 
and particularly in the supercalendered (SC) paper 
segment where the combined entity would have 
high market shares. SC paper is a non‑coated paper 
used for catalogues and direct marketing materials. 
The production of all papers involves the use of cal‑
endars at the end of the manufacturing process to 
smooth the surface.

Following a detailed investigation, the Commission 
found that the parties’ competitors have significant 
spare capacity which would enable them to react 
to any attempts by Finland’s UPM to raise prices. 
Furthermore, the demand for magazine paper is 
forecast to remain stable or even slightly decline, 
so sufficient capacity will remain available on the 

market in the future. Moreover, a new type of pa‑
per, known in the industry as SC‑B Equivalent, was 
introduced recently on the market and the Com‑
mission’s investigation showed that the new prod‑
ucts derived from this paper are competing directly 
with one type of SC, namely SC‑B paper. These 
recent market entrants are already putting signifi‑
cant competitive pressure on the parties and their 
importance is expected to increase in the near fu‑
ture. The Commission therefore concluded that the 
transaction would not raise competition concerns. 

2.3  Summaries of decisions taken 
under Article 9

LgI/KBW

On 17 June 2011 the Commission referred the as‑
sessment of the proposed acquisition of Kabel 
Baden‑Württemberg (KBW) by Liberty Global Inc. 
(LGI) to the German competition authority (Bun‑
deskartellamt) at the latter’s request. After a prelim‑
inary investigation, the Commission found that the 
proposed transaction may significantly affect com‑
petition in the market for the provision of free‑TV 
services to housing associations, where contracts 
with tenants are negotiated collectively. This repre‑
sents a large market in Germany. 

Germany asked for the referral of the case argu‑
ing that it threatened to significantly affect com‑
petition in some of its domestic TV‑related mar‑
kets. Currently, there are three regional cable TV 
operators in Germany: Kabel Deutschland, Unity‑
media (owned by LGI since 2010) and KBW. The 
proposed transaction would bring together the 
second and third largest regional cable TV opera‑
tors in the country. The proposed transaction will 
now be examined by the Bundeskartellamt under 
national law.

The Commission’s preliminary investigation, con‑
ducted in close cooperation with the Bundeskartel‑
lamt, revealed that the proposed transaction risked 
significantly affecting competition for the retail 
supply of free‑TV services to housing associations 
in Germany. Currently, regional cable operators do 
not compete with each other. However, it cannot 
be excluded that this is the result of co‑ordination 
among the operators and that the proposed trans‑
action would strengthen such coordination among 
the three regional operators. Moreover, the pro‑
posed transaction might affect competition in the 
national market for the wholesale supply of TV sig‑
nal transmission services. 

The Commission decided to refer the entire case to 
the Bundeskartellamt because almost all the mar‑
kets potentially affected are national or regional and 
the Bundeskartellamt has significant experience in 
this sector.


