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1. Introduction1

On 29 April 2009, the Commission was notified by 
RWE Aktiengesellschaft (“RWE”) of  its intent to 
acquire sole control of  ESSENT N.V. (“Essent”) by 
way of  a private offer.

The Commission’s investigation revealed that the 
proposed transaction would not raise competition 
concerns on the wholesale, retail or trading electric-
ity markets in the Netherlands, nor on most of  the 
electricity and gas markets in Germany, as RWE’s 
and Essent’s joint market shares are moderate and 
a sufficient number of  competitors would remain 
in the market after the merger. The Commission 
reached the same conclusion on gas markets in the 
Netherlands, including regarding retail sales of  low 
calorific gas to large industrial customers in the 
Netherlands where parties had significant market 
shares, having taken into account dynamic competi-
tors and new regulatory measures which lowered 
barriers to entry.

However, the Commission found that on the border 
between the Netherlands and Germany, the question 
arose as to whether the transaction would increase 
the ability and incentive of  the combined entity to 
raise electricity prices in the Netherlands.

For Germany, the Commission also found that the 
transaction would lead to a strengthening of  the 
collective dominant position of  RWE and E.ON 
on the electricity generation and wholesale market. 
The transaction as planned would have a negative 
impact on the electricity and gas wholesale markets 
by reinforcing the position of  RWE as a supplier to 
retailers/Stadwerken. It would also improve RWE’s 
ability and incentive to unilaterally withdraw genera-
tion capacity in order to raise prices in the German 
electricity markets.

2. The Parties and the Transaction
RWE is a German vertically integrated energy 
company active on the electricity and gas markets. 
Mainly active in Germany, it also has some minor 
activities, inter alia, in the Netherlands in generation 
and wholesale, electricity trading and in the retail of  
electricity.

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the authors.

ESSENT is a Dutch energy company active prima-
rily in the Netherlands in electricity, gas and heating. 
Within the Netherlands, it is active at all levels of  
the electricity and gas markets except transport and 
distribution networks. In Germany, Essent was pri-
marily active through a 51% majority shareholding 
in Stadtwerke Bremen (“swb”), a local utility with 
generation and electricity and gas supply activities.

As a result of  the transaction, RWE proposed to 
acquire control of  between 66% and 100% of  Es-
sent’s share capital.

3. Competitive Effects of the Merger

A - On the border – the interconnectors
RWE, via its Transmission System Operator (TSO), 
is dominant on the market for transmission of  elec-
tricity in its German area and across the Dutch-Ger-
man border. On that border, it owns and sets capac-
ity on three of  the five interconnectors to the Dutch 
electricity system (operated together with the Dutch 
transmission system operator). Wholesale electric-
ity prices have historically been higher in the Neth-
erlands than in Germany and the former therefore 
continues to import electricity from the latter. The 
question arose therefore whether RWE, given its 
existing significant generation position in Germany 
and the similarly strong position to be achieved in 
the Netherlands as a result of  the transaction, would 
have – either on the short or the long term – the 
ability and the incentive to use its position as TSO 
and co-operator of  the interconnectors to reduce 
otherwise available capacity across the border and 
thereby limit exports to the Netherlands. This could 
result in higher prices on the separate Dutch whole-
sale electricity market and additional profits for 
RWE across its Dutch portfolio. According to the 
case law, such behavior could be an abuse (2).

Analysis of short term  
interconnector capacity withdrawal

Currently, the maximum capacity that traders can 
dispose of  across the interconnectors is of  3850 
MW. This Net Transfer Capacity is divided into 
blocks of  yearly, monthly and daily capacity and al-
located in explicit auctions.

2( ) Judgment of the ECJ of 14 November 1996. - Tetra Pak 
International SA v Commission of the European Com-
munities. Case C-333/94 P. ECR 1996 Page I-05951



46 Number 3 — 2009

Merger control

The Commission has focused its analysis on the 
possibilities of  and the incentives for reducing the 
daily available capacities by the parties post-merger 
because yearly and monthly pre-sold capacities can-
not – as part of  a sustained strategy – be reduced by 
the TSO ex post anymore.

As regards the incentive, a model provided by the 
parties showed that a strategy of  withholding 500 
MW of  interconnector capacity would be profitable 
for RWE in [5-10]% of  all hours in a given year. 
The model also showed that there are particular 
time periods when such withdrawal is profitable in a 
significantly higher number of  hours. However, the 
number of  hours involved is relatively low because 
the Dutch portfolio of  the merged entity (which 
would benefit from the strategy) would be roughly 
eight times smaller than the German portfolio of  
the merged entity (which would lose from the strate-
gy because prices in Germany would go down). The 
situations where the behaviour is profitable are only 
those where price gradients in the Netherlands are 
much (more than eight times) larger than those on 
the German markets.

As regards the ability post-merger for RWE to with-
hold capacity on the interconnector, it is extremely 
constrained and thus does not exist in practice. This 
is because the TSO cannot act unilaterally to reduce 
capacity without facing a significant risk of  detection 
and subsequent prosecution. Partner TSOs have full 
transparency on the actions of  the TSO and market 
players are also very sensitive to even the smaller 
changes in available capacity. Furthermore, German 
regulation mandates the TSO to use all available ca-
pacity and the German energy regulator, the Bun-
desnetzagentur is actively monitoring the market to 
avoid moves by TSOs to reduce capacity for reasons 
that are not fully explainable and legitimate.

Therefore, the Commission took the view that while 
in the short term, there may possibly be an incentive 
to withhold interconnector capacity, there is no abil-
ity to do so and concluded that the transaction did 
not raise serious concerns.

Analysis of long term  
interconnector capacity withdrawal

The Commission conducted the same analysis for 
the long term, as RWE can decide whether or not to 
expand interconnector capacity between Germany 
and the Netherlands and has effectively declared 
plans to do so.

First, the Commission concluded that it was very 
unlikely that RWE would have the incentive to de-
lay an investment in interconnector capacity with a 
view to raising prices in the Netherlands. There were 
too many uncertainties in the business model for a 
new interconnector on the border and any incentive 

would be constrained by competition/substitution 
with other interconnectors or by additional genera-
tion capacity brought online by third parties.

As regards ability, RWE demonstrated that together 
with TenneT, it was already in the planning process 
to install an additional interconnector Niederrhein-
Doetinchem between the networks of  the two TSOs 
and it could hardly refuse to build the intercon-
nector. The project is at an advanced stage. RWE, 
together with the Dutch transmission operator, 
TenneT found that the Niederrhein-Doetinchem 
was viable, based on the transmission fees calcula-
tions and the law allows it to recoup the investment 
through network tariffs. Furthermore, the Bun-
desnetzagentur has confirmed that current German 
regulation makes it extremely difficult to “drop” or 
significantly delay an approved project.

Based on the above it was concluded that RWE has 
neither the incentive nor the ability to engage into 
long-term interconnector capacity withholding in 
particular by means of  delaying or terminating on-
going projects.

B - Germany

(i) Electricity

The electricity markets often exhibit a number of  
features, which facilitate tacit coordination and the 
creation of  collective dominance. Demand for elec-
tricity is inelastic, there are high barriers to entry, 
markets are concentrated and transparent and the 
product is homogenous. Particularly for established 
incumbent generators with a similar generation cost 
structure, a position of  collective dominance is like-
ly to result. In this regard, the German wholesale 
market is no exception and the Commission has 
previously established that RWE, the largest Ger-
man electricity producer, is collectively dominant 
jointly at least with E.ON (3). The Commission has 
sustained this view also for the assessment of  this 
merger.

Essent held a controlling stake in swb, which has 
between 1000 and 1500 MW of  mostly coal-based 
generation portfolio. Furthermore, Deutsche Es-
sent had some wind generation capacity installed 
and, through swb, had planned further investments 
for between 500 and 1000 MW wind generation ca-
pacity. Essent also had a long term Power Purchase 
Agreement with a third party German electricity 
generator.

The merger raised serious doubts as regards swb: it 
removed an independent player with credible plans 
to further develop generation capacity from a mar-
ket with significant entry barriers. At the same time, 

3( ) See case COMP/39.388 German wholesale electricity.
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the addition of  Essent/swb’s generation capacity to 
the merged entity would have increased RWE’s in-
centives to economically withhold capacity. Finally, 
the acquisition of  Essent and its share in swb would 
introduce new structural links with E.ON through 
swb’s share in E.ON Stadtwerke Bielefeld, which 
could further strengthen the potential for tacit collu-
sion. The BKartA has in its long-standing decisional 
practice held the view that neither RWE nor E.ON 
should be allowed to increase participation in Stadt-
werke. The parties met the Commission’s concerns 
by proposing to divest Essent’s share in swb prior to 
the transaction.

The Commission also carefully considered the po-
tential effect of  Essent’s Power Purchase Agreement 
(‘PPA’) with a third party German electricity genera-
tor, on the incentives and ability of  RWE to with-
hold capacity. It established that any attempt to with-
hold capacity by nominating a lower off-take by the 
merged entity within the PPA would be countered by 
the independent third party generator who ultimately 
operates, controls and nominates the plant.

(ii) Gas

The German gas sector is characterised by a frag-
mented transportation network and a unique “three-
tier” network/supply structure (4) deriving from the 
system of  local/regional supply monopolies (De-
markationsgebiete) in force until 1998. Notwithstand-
ing the improving competitive conditions on the 
German natural gas sector, important market entry 
barriers keep on existing including congestion of  
transport capacities between the different market 
areas. As pointed out by market players during the 
Commission’s market investigation, access to gas, 
transport capacities, gas storage and flexibility tools 
still remain a concern. As a result, incumbents (such 
as RWE at the wholesale level in the area of  its 
transport network-the “RWE area”) remain largely 
dominant in their area.

The transaction resulted in both horizontal and ver-
tical relationships and the Commission thus iden-
tified some concerns. The parties addressed these 
concerns by proposing to divest swb, which owns 
all significant gas activities of  Essent in Germany 
(including participations in several other city utilities 
– stadtwerke active in the RWE area).

Horizontal

The transaction raised serious doubts with regard to 
the horizontal overlaps brought about by the pro-

4( ) The German decentralized structure of the gas supply 
sector comprises about 700 utilities (regional and local 
distribution companies) on three levels of the value chain: 
(i) producers/importers, (ii) regional wholesalers and (iii) 
local distributors.

posed transaction at local level. Indeed, post-merger, 
the new entity would have obtained a monopolistic 
situation with regard to the retail supply of  large/
medium customers of  low calorific gas (5) (“L-Gas”) 
in the distribution area of  Stadtwerke Bielefeld 
(owned by swb). 

However, no conclusion needed to be reached about 
the relevant geographic market definition or wheth-
er the area in question may constitute a substantial 
part of  the Common market, as the commitments 
proposed by RWE in order to address the Commis-
sion’s concerns for the electricity in this case also 
solved to this competition problem.

Vertical issue: Customer foreclosure

The transaction gave rise to a vertical relationship 
in the RWE area between the upstream market for 
short-distance wholesale supply of  L-Gas and the 
downstream markets for L-Gas retail sales. RWE is 
the wholesale gas supplier of  most retailers in this 
area. Through the acquisition of  Essent/swb, RWE 
would have obtained significant participations in the 
few retail companies/stadwerke active in its area 
who are not already supplied by RWE. As shown 
by the BKartA, significant participations in retail-
ers by wholesalers usually mean that they become 
their gas suppliers. Furthermore, the short-distance 
wholesale market is characterised by many barriers 
to entry (long-term bookings on the entry points to 
the network, already existing participations by RWE 
in retailers representing close to half  of  the market, 
economies of  scale, etc). The integration created by 
the transaction could thus have lead to customer 
foreclosure on the market for short-distance whole-
sale supply of  L-Gas in the RWE TSO area.

4. Conclusion

The Commission cleared the proposed merger on 
23 June 2009 with the conditional divestiture of  swb. 
This commitment was offered to take account of  
the serious doubts the Commission had identified 
in relation to the German generation and wholesale 
electricity market, in particular the strengthening of  
RWE`s collectively dominant position on that mar-
ket and a possible increase in its ability to foreclose 
retail supply customers from competitors active up-
stream on the wholesale market. The commitment 
also covered the increased ability of  RWE to fore-
close the downstream market for gas retail sales via 

5( ) According to the Commission’s decision-making practice 
low calorific gas (L-Gas) and high calorific gas (H-Gas) 
belong to separate product markets, because they are hard-
ly substitutable to each other. H-Gas and L-Gas are used 
concurrently in a limited number of European Member 
States (essentially in Belgium, France (North), Germany 
and the Netherlands)
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its position in the upstream market for short-dis-
tance wholesale supply of  L-Gas in the RWE area.

This remedy makes it likely that swb will remain an 
independent generator or seek partnership with a 
new viable entrant or one of  the generators that are 
not part of  the jointly dominant group after the di-
vestment. It should allow the maintenance or devel-
opment of  competition on the markets concerned 
to the benefit of  the consumers.


