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Mergers: main developments between 1 May and 31 August 2009 

John Gatti (1)

Introduction1

The level of  notifications remained stable at 75 (the 
same as in the previous four-month period) but was 
considerably lower than the comparable period in 
2008, when 135 notifications were received. The 
Commission adopted a total of  73 first-phase de-
cisions, of  which 70 were unconditional clearances 
(45, or 64 %, of  these decisions were adopted under 
the simplified procedure). Three first-phase deci-
sions were conditional. Two conditional decisions 
were adopted after second-phase investigations. 
One case was abandoned in Phase II. In addition, 
the Commission issued one decision under Article 
14 imposing fines for premature implementation of  
a notifiable transaction. Two decisions under Article 
4(4) were adopted referring cases with a Commu-
nity dimension to Member States. Member States 
accepted 9 requests for referrals under Article 4(5). 

A Summaries of decisions  
taken under Article 6(2) 

Vattenfall/Nuon

On 22 June 2009 the Commission cleared the pro-
posed acquisition of  N.V. Nuon Energy of  the 
Netherlands by Vattenfall AB of  Sweden. Both 
companies are active in the energy sector. The 
Commission’s decision is conditional upon the di-
vestment of  part of  Nuon Energy’s electricity retail 
operations in Germany. Vattenfall agreed to this di-
vestment to remedy competition concerns the Com-
mission had in relation to retail supplies of  electric-
ity to small commercial and domestic customers in 
Hamburg and Berlin. 

Vattenfall, ultimately controlled by the Swedish 
State, has different activities along the entire elec-
tricity chain, mainly in Sweden, Germany, Finland, 
France, Denmark and Poland. It also has very small 
operations in the gas sector. Nuon Energy is also 
active across the entire energy chain, in the produc-
tion and supply of  electricity and gas, and in heat-
ing and cooling services. It is mainly present in the 
Netherlands but also has activities in Belgium and 
Germany.

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the author.

The Commission’s investigation found that the pro-
posed transaction would not raise competition con-
cerns on most markets due to the minor horizontal 
overlaps between the parties’ activities. The only 
exceptions were with respect to the two firms’ elec-
tricity retail operations in Germany, in particular the 
supply of  electricity to small commercial and do-
mestic customers in Berlin and Hamburg, where the 
Commission found that the proposed transaction 
would have raised competition concerns. Vattenfall 
is the incumbent supplier and Nuon is the strong-
est new entrant in these two cities. Consequently the 
proposed transaction would have further strength-
ened the position of  Vattenfall, reversing a substan-
tial part of  the gains made in market liberalisation 
in recent years. 

To resolve these competition concerns, Vattenfall 
proposed to divest Nuon Deutschland GmbH, 
Nuon Energy’s electricity retail business in Germa-
ny. Vattenfall would be allowed to carve out custom-
er contracts outside Berlin and Hamburg and two 
subsidiaries not related to the retail business from 
the divestment business. 

RWE/Essent

On 23 June 2009 the Commission cleared the pro-
posed acquisition of  Essent of  the Netherlands by 
RWE of  Germany. Both companies are active in the 
electricity and gas sectors. The Commission’s deci-
sion is conditional upon RWE’s commitment to di-
vest Essent’s controlling shareholding in Stadtwerke 
Bremen AG (swb). RWE agreed to this divestment 
to remedy competition concerns the Commission 
had in relation to the German wholesale electricity 
and gas markets. 

RWE is active on both electricity and natural gas 
markets in most EU Member States and in particu-
lar in Germany, the UK, the Czech Republic and 
Hungary. Essent is active in the electricity and natu-
ral gas markets, mainly in the Netherlands and to a 
lesser extent in Germany and Belgium. The activities 
of  RWE and Essent overlap in both the electricity 
and gas markets in the Netherlands and Germany.

The Commission’s investigation found that the 
proposed transaction would not raise competition 
concerns on the wholesale, retail or trading electric-
ity markets in the Netherlands, or on the electricity 
and gas retail markets in Germany. The Commis-
sion reached a similar conclusion with regard to the 
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gas wholesale and retail sales of  low calorific gas to 
both large industrial customers and small customers 
in the Netherlands. 

After a thorough analysis of  the effects of  the sig-
nificant positions the merged entity would hold on 
the markets for wholesale electricity in Germany and 
the Netherlands, while also operating the majority 
of  interconnectors (together with the Dutch trans-
mission system operator) between the two Member 
States, the Commission concluded that competition 
concerns would not arise. This is because the new 
entity would not have the ability to withhold or re-
strict interconnector capacity and with it electricity 
flows from Germany to the Netherlands with a view 
to significantly raising prices in the Netherlands.

However, the Commission’s investigation found 
that the proposed transaction would raise competi-
tion concerns in the German wholesale electricity 
and gas markets. Essent currently has a control-
ling shareholding in Stadtwerke Bremen AG (swb), 
which, like RWE, is active in these markets. On the 
wholesale electricity market, the Commission found 
that the proposed transaction would have strength-
ened RWE’s current collective dominant position 
(together with at least E.ON) by removing swb as 
an actual competitor while at the same time increas-
ing RWE’s incentives to withdraw generation capac-
ity so as to raise prices. On the gas wholesale market 
the Commission was concerned that the proposed 
transaction would allow supplies of  gas to be re-
duced as a result of  the vertical relationship between 
the upstream market for gas short-distance whole-
sale supply and the downstream markets for low 
calorific gas retail sales in RWE’s TSO area. 

To resolve these competition concerns, RWE pro-
posed to divest Essent’s controlling shareholding of  
51 % in swb. 

Pfizer/Wyeth
On 7 July 2009 the Commission approved the pro-
posed acquisition of  the US pharmaceutical and 
health care products company Wyeth by the US glo-
bal pharmaceutical company Pfizer. The approval 
is conditional upon Pfizer’s commitment to divest 
several types of  animal health vaccines, pharmaceu-
ticals and medicinal feed additives in the European 
Economic Area (EEA) or in specific Member States. 
The Commission had concerns that the transaction 
would have raised competition issues in the field 
of  animal health products on a number of  national 
markets. 

Pfizer is a global research-based biomedical and 
pharmaceutical company active in developing, 
manufacturing, marketing and selling innovative 
medicines for humans and animals. Wyeth is a 
pharmaceutical and healthcare company, active in 

the development, manufacturing and marketing of  
pharmaceuticals, vaccines, biotechnology products, 
nutritional supplements and over-the-counter medi-
cines worldwide. 

In the area of  human health, the companies’ ac-
tivities are to a large extent complementary. Where 
there were overlaps between existing products or 
products under development (for example in the 
field of  kidney cancer, antibiotics and Alzheimer’s 
disease) the Commission investigated a large number 
of  national pharmaceutical markets. In relation to 
products for Alzheimer’s disease, the Commission 
looked particularly closely into the products under 
development by Pfizer and Wyeth and expected fu-
ture developments in this field. The Commission 
found no competition concerns in any of  these 
markets, because a sufficient number of  competi-
tors would remain after the transaction and potential 
competitors could enter the markets. 

With respect to animal health, the Commission 
found that the proposed transaction would have 
raised competition concerns in a significant number 
of  national markets for animal health vaccines, 
pharmaceuticals and medicinal feed additives in a 
number of  Member States where Pfizer and Wyeth 
have overlapping product portfolios. In particular, 
the Commission was concerned that the removal 
of  Wyeth’s animal health division, Fort Dodge Ani-
mal Health, as a competitor to Pfizer would have 
reduced choice or led to higher prices for customers 
in markets where the company was active. 

To address the Commission’s competition concerns, 
Pfizer proposed to divest a number of  businesses 
in several national markets in the following vaccine 
areas: feline vaccination programmes, cattle vaccines 
for pasteurellosis and respiratory diseases, swine 
vaccines for porcine enzootic pneumonia, equine 
vaccines for influenza and tetanus; several pharma-
ceutical areas: sedatives, antibiotics (tetracyclines, 
penicillins and cephalosporins) and parasiticides; 
and one medicinal feed additives area: oral rehy-
dration salts. Pfizer also offered to divest Wyeth’s 
manufacturing facility in Sligo, Ireland.

B  Summaries of decisions  
taken under Article 8(2)

Lufthansa/SN Airholding  
(Brussels Airlines), Lufthansa/ 
Austrian Airlines

During the period under review the Commission 
conditionally approved two acquisitions by Lufthan-
sa: SN Airholding (SNAH), the holding company of  
the Belgian commercial airline SN Brussels Airlines 
(decision taken on 22 June) and Austrian Airlines, 
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the Austrian flag-carrier (decision taken on 28 Au-
gust). Both decisions were conditional upon the im-
plementation of  remedies, offered by Lufthansa, to 
alleviate the Commission’s competition concerns. 

Lufthansa is a full-service air carrier with hubs at 
Frankfurt and Munich airports, and a base at Düs-
seldorf  airport. Lufthansa also controls Swiss, based 
at Zurich airport, Air Dolomiti, Eurowings, BMi and 
a low-cost carrier Germanwings. 

Brussels Airlines is active in the transport of  both 
passengers and cargo mainly in Europe and to some 
destinations in Africa. 

Austrian Airlines is Austria’s largest airline with its 
hub in Vienna. Its subsidiaries include Lauda Air 
and Tyrolean Airways. 

In January 2009, the Commission opened an in-
depth inquiry to investigate the impact of  the 
Lufthansa/SNAH transaction on passenger trans-
port on a number of  short-haul routes between Bel-
gium and Germany and Belgium and Switzerland. 
The in-depth investigation confirmed that the trans-
action would have raised competition concerns on 
four routes: Brussels-Frankfurt, Brussels-Munich, 
Brussels-Hamburg and Brussels-Zürich. The inves-
tigation showed that the merger, as initially notified, 
would have created a monopoly with respect to the 
routes from Brussels to Hamburg and Munich. 

The Commission’s in-depth investigation into the 
Lufthansa/Austrian Airlines operation, opened on 
1 July 2009, indicated that the transaction would 
have led to competition concerns on five routes: 
Vienna-Frankfurt, Vienna-Munich, Vienna-Stutt-
gart, Vienna-Cologne and Vienna-Brussels, where it 
would have led to higher prices and reduced con-
sumer choice. 

With a view to removing concerns resulting from 
both transactions, Lufthansa submitted two compre-
hensive sets of  remedies. In both cases Lufthansa 
made the commitment to offer slots, according to 
an efficient and timely slot allocation mechanism, 
that would allow new entrants to operate flights on 
each of  the nine routes. 

In both cases the commitments address the prob-
lem of  slot congestion, which is the main barrier to 
entry on the various routes concerned, and are likely 
to attract new operators or facilitate the expansion 
of  existing operators. New entrants will, under cer-
tain conditions, also obtain grandfather rights over 
the relevant slots, once a route has been operated by 
them for a pre-determined period of  time. The rem-
edy package further comprises ancillary measures, 
in particular participation in Lufthansa’s Frequent 
Flyer Programme.

C Summaries of decisions  
taken under Article 14

Electrabel/Compagnie  
Nationale du Rhône

The Commission imposed a fine of  20 million euros 
on Electrabel, an electricity producer and retailer be-
longing to the Suez Group (now GDF Suez) for ac-
quiring control of  Compagnie Nationale du Rhône 
(CNR), a French electricity producer, without hav-
ing received prior approval under the EU Merger 
Regulation. The Commission concluded that the 
infringement lasted for a significant period and that 
Electrabel should have been aware of  its obligation 
to obtain Commission approval before proceeding 
with the acquisition. The EU Merger Regulation 
requires concentrations with a European dimen-
sion to be notified to and approved by the Com-
mission before they can be implemented so that the 
Commission can examine whether a concentration 
would significantly impede effective competition in 
the European Economic Area (EEA) or any sub-
stantial part of  it. This is known as the ‘standstill 
obligation’.

The acquisition of  CNR by Electrabel was cleared 
by the Commission on 29 April 2008 under the 
EC Merger Regulation, following a notification by 
Electrabel on 26 March 2008. However, the Com-
mission, in that decision, left open the precise date 
at which Electrabel had acquired control of  CNR 
within the meaning of  the Merger Regulation, as it 
was not a factor in the substantive assessment of  
the concentration. The Commission completed its 
investigation on the issue and concluded that Elec-
trabel acquired de facto sole control of  CNR in De-
cember 2003, i.e. more than four years before the 
notification. 

In particular, by acquiring in December 2003 the 
shares in CNR held by EDF, the leading electricity 
producer in France, Electrabel became by far CNR’s 
largest shareholder, holding close to 50 % of  CNR’s 
shares. The Commission’s investigation found that 
due to the wide dispersion of  the remaining shares 
and past attendance rates at CNR’s shareholders’ 
meetings, Electrabel was highly likely to have a sta-
ble majority at such meetings. This was reinforced 
by other factors, not least the fact that Electrabel 
was the only industrial shareholder of  CNR and had 
taken over the role previously held by EDF in the 
operational management of  the power plants and 
the marketing of  the electricity produced by CNR. 

The Commission therefore found that Electrabel 
had breached the obligation not to implement the 
acquisition of  control before obtaining the Com-
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mission’s approval, and that the infringement lasted 
for a significant period of  time.

Under the EU Merger Regulation (both Regulation 
(EEC) No 4064/89 in force at the time Electrabel 
acquired control over CNR and Regulation (EC) No 
139/2004 currently in force), the Commission can 
impose a fine of  up to 10 % of  the aggregate turn-
over of  the companies concerned for this type of  
infringement. In setting the amount of  the fine, the 
Commission took into account the nature and grav-
ity of  the infringement, the fact that the standstill 
obligation is a cornerstone of  the EU merger con-
trol system and the duration of  the infringement. 
The Commission also took into account the fact 
that the transaction had not given rise to any com-
petition concerns and that Electrabel subsequently 
voluntarily informed the Commission.


