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On 2 April 2009 the Court of  Justice of  the Euro-
pean Communities (‘ECJ’) delivered a judgment (2) 
in the France Télécom case, dismissing its appeal. 
France Télécom sought to annul the judgment of  
the Court of  First Instance of  the European Com-
munities (‘CFI’) which upheld the Commission’s 
decision of  16 July 2003 concerning Wanadoo 
 Interactive. (3) 

Since the liberalisation of  the telecommunications 
sector, the Commission’s antitrust enforcement pol-
icy has focused on penalising incumbent operators 
for pricing abuses in the broadband market. In May 
2003, the Commission first penalised Deutsche Tele-
kom for having engaged in a margin squeeze. (4) Two 
months later, the Commission adopted the decision 
against Wanadoo and in July 2007 it took forceful 
action against Telefónica for having engaged in a 
margin squeeze abuse in the Spanish broadband 
market. (5) The Commission continues to consider 
broadband as key to developing the global economy 
and information society. This is the reason why it is 
currently investigating potential abuses in the Polish 
and Slovak broadband markets. The ECJ judgment 
confirms the Commission’s antitrust enforcement 
policy in such a strategic sector. 

1. The Commission decision

On 16 July 2003, the Commission found that Wa-
nadoo had infringed Article 82 of  the EC Treaty by 
charging predatory prices for its ADSL services. (6) 
According to EC case law, two tests can be used to 
ascertain abuse in the form of  predatory pricing: 

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the authors.

2( ) Case C-202/07, see also MEMO/09/147.
3( ) At the time of the Commission decision, Wanadoo Inter-

active was a part of the France Télécom group. In 2004, 
Wanadoo Interactive merged into France Télécom.

4( ) A margin squeeze is an insufficient margin between the 
price of an ‘upstream’ product A and the price of a ‘down-
stream’ product A+B, of which A is a component. An abu-
sive margin squeeze can be deemed to exist if a vertically 
integrated company which is dominant in the upstream 
market sets the upstream price it charges to its down-
stream competitors and the downstream price it charges 
to end users at such a level that downstream competition 
is likely to be restricted.

5( ) Case COMP/38.784 Telefonica S.A.
6( ) Case COMP/38.233 Wanadoo Interactive, see also press re-

lease IP/03/1025.

prices below average variable cost are always to be 
considered abusive; prices below average total cost 
but above average variable cost are only to be con-
sidered abusive if  they form part of  a plan to elimi-
nate competitors.

The Commission found that, from the end of  1999 
to October 2002, Wanadoo marketed its ADSL 
services, known as Wanadoo ADSL and eXtense, at 
prices which were below cost. The prices charged 
by Wanadoo were well below variable cost until Au-
gust 2001 and in the subsequent period they were 
approximately equivalent to variable cost, but sig-
nificantly below total cost. Since the mass marketing 
of  Wanadoo’s ADSL services began only in March 
2001, the Commission considered that the abuse 
started on that date.

As a result of  this practice, Wanadoo sacrificed 
profits in the form of  substantial losses up to the 
end of  2002. The practice coincided with a com-
pany plan to pre empt the strategic market for high 
speed Internet access. While Wanadoo suffered large 
scale losses on the relevant service, France Télécom 
(which at that time held almost 100 % of  the mar-
ket for wholesale ADSL services for Internet serv-
ice providers (including Wanadoo)) was anticipating 
considerable profits in the near future on its whole-
sale ADSL products. 

2. The CFI judgment: test of predation 
and the rate of cost recovery

France Télécom challenged the Commission deci-
sion by applying for an annulment to the CFI. (7) 
In its case for annulment, France Télécom submit-
ted two main lines of  arguments: one related to the 
Commission’s application of  the rate of  cost recovery 
to fixed costs and the other related to the Commis-
sion’s application of  the test of  predation. 

Concerning the recovery of  costs, the CFI held that, 
as the choice of  the method to calculate the rate of  
recovery of  costs entails a complex economic assess-
ment on the part of  the Commission, the Commis-
sion must be afforded a broad discretion. (8) There-
fore the CFI’s power is limited to verifying whether 
the Commission complied with the procedural rules, 

7( ) Case T-340/03 France Télécom v Commission [2007]   
ECR II-107.

8( ) See paragraph 129 of the judgment. See also Case C-7/95 P 
Deere v Commission [1998] ECR II-3111.
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whether the facts were accurately stated and wheth-
er there has been any manifest error of  appraisal or 
misuse of  powers. The CFI rejected France Télé-
com’s allegations that the method chosen by the 
Commission was static. To take into account the 
fact that, for subscriptions, the costs and revenues 
generated by subscribers are spread over a long pe-
riod of  time, the Commission decided to spread the 
costs of  acquiring clients over 48 months. More over, 
the CFI held that, although France Télécom was in 
favour of  the discounted cash flow methodology 
rather than the method used by the Commission for 
this case (i.e. the adjusted costs methodology), the 
applicant did not demonstrate the unlawfulness of  
using the latter methodology. 

Regarding the test of  predation, the CFI confirmed 
the two-fold AKZO test, (9) applied by the Commis-
sion in its decision against Wanadoo, i.e. that prices 
below variable cost must always be considered abu-
sive and that prices below average total costs must 
be considered abusive if  they form part of  a pre-
dation strategy. The CFI also found that the Com-
mission furnished solid and consistent evidence of  
the existence of  a plan of  predation for the entire 
infringement period. 

The CFI rejected the ‘meeting competition’ line of  
defence put forward by France Télécom. The CFI 
held that ‘[e]ven if  alignment of  prices by a dominant un-
dertaking on those of  its competitors is not in itself  abusive 
or objectionable, it might become so where it is aimed not only 
at protecting its interests but also at strengthening and abus-
ing its dominant position.’ The CFI seemed to follow 
the Commission’s argument in the Wanadoo deci-
sion that the dominant undertaking could not rely 
on an absolute right to align its prices because its 
prices were below cost. 

The Wanadoo case also raised the recurrent question 
in antitrust law of  whether it was appropriate for the 
Commission to intervene on a market in an allegedly 
nascent or ‘emerging’ state. However, the Commis-
sion stated that nothing in Article 82 provides for an 
exception to the application of  competition rules to 
sectors which are not yet fully mature or which are 
considered to be emerging markets. In particular, in 
liberalised industries, it is important to ensure that 
former monopolies cannot extend their dominance 
into newly created markets, thus perpetuating their 
market power. In these situations, it must be pos-
sible to condemn predatory pricing whenever there 
is a risk that competition is hampered. Commission 
intervention was all the more necessary since Wa-
nadoo was benefiting from a significant and clear 

9( ) See case C-62/86 Akzo v Commission [1991] ECR I-3359.

first-mover advantage. (10) The CFI confirmed the 
applicability of  competition rules to fast-developing 
markets in its judgment. (11)

3. The ECJ judgment: recoupment of 
losses

France Télécom challenged the CFI judgment before 
the ECJ. The main points raised by France Télécom 
in the appeal were the undertaking’s right to align 
its prices on those of  its competitors, the existence 
of  a plan of  predation and the need to prove the 
possibility to recoup losses. The ECJ confirmed that 
France Télécom cannot rely on any absolute right to 
align its prices on those of  its competitors in order 
to justify its conduct where such conduct constitutes 
an abuse of  its dominant position. On the existence 
of  a plan of  predation, the ECJ rejected France 
Télécom’s allegation that the Commission relied on 
subjective factors to establish the existence of  such 
a plan. The ECJ held that the CFI deduced the strat-
egy to pre-empt the market from objective factors, 
such as the undertaking’s internal documents. 

The question of  whether it is necessary to prove 
recoupment of  losses in predatory pricing abuses 
has sparked much debate, and also arose during 
this case. A ‘dangerous probability of  recoupment’ 
is a pre-requisite to prove predatory pricing under 
US antitrust law. However, the CFI and ECJ have 
adopted a different approach to this issue. In the 
Wanadoo case, both the Commission and the CFI 
rejected the idea of  requiring evidence of  the pos-
sibility to recoup losses in order to prove predation. 
However, Advocate General Mazák proposed in his 
opinion to change the approach adopted until now 
by EU case-law and urged the ECJ to conclude that 
proof  of  likely recoupment of  losses was required 
in order to ascertain predation. (12) 

AG Mazák stated that the CFI’s interpretation of  
Tetra Pak II (13) was wrong. The CFI had relied on 
this judgment to conclude the Commission was 
right to take the view that proof  of  recoupment of  
losses was not necessary in predatory pricing cases. 
According to AG Mazák, in Tetra Pak II, the Court 
held that under the ‘specific circumstances of  the 
case’ it was not necessary to prove that the under-
taking in question had a reasonable possibility to re-
coup losses. AG Mazák considered that the Court 

10( ) For a more detailed overview of the Commission decision 
see Robert KLOTZ and Jérôme FEHRENBACH, ‘Two 
Commission decisions on price abuse in the telecommu-
nications sector‘, Competition Policy Newsletter, 2003 — 
number 3, p.33-36.

11( ) See paragraph 107 of the judgment.
12( ) Opinion of AG Mazák of 25 September 2008 in Case 

C-202/07 P France Télécom v. Commission.
13( ) Case C-333/94 P Tetra Pak International SA v Commission 

[1996] ECR I-5951.
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clearly intended to avoid making a general statement 
and left a door open for requiring proof  of  recoup-
ment of  losses. (14)

The ECJ did not follow AG Mazák’s opinion and 
confirmed the test applied in previous case-law 
(AKZO, Tetra Pak), according to which proof  of  the 
possibility of  recouping losses suffered by the domi-
nant undertaking due to the application of  prices 
lower than a certain level of  costs does not consti-
tute a necessary precondition to concluding abusive 
pricing. 

However, the ECJ stated that such case law does 
not preclude the Commission from concluding that 
the possibility of  recouping losses may be a relevant 
factor in assessing whether or not the practice con-
cerned is abusive. This is indeed what the Commis-
sion proposes in its Guidance paper on Enforce-
ment Priorities under Article 82, where it establishes 
that certain conduct may foreclose competitors and 
harm consumers if  the dominant undertaking’s 
market power increases after the predatory conduct 
comes to an end, i.e. if  the dominant undertak-
ing is likely to be in a position to benefit from the 
 sacrifice. 

14( ) Moreover, AG Mazák rejected the Commission’s line of 
argument that in Europe and under Article 82 of the EC 
Treaty, recoupment of losses is implied by the assessment 
and establishment of dominance (which means that entry 
barriers are sufficiently high and therefore the possibility 
to recoup losses is very likely). AG Mazák considered that 
the establishment of dominance is often based on histori-
cal market conditions while proof of the possibility to re-
coup losses is an ex-ante and forward-looking assessment 
of future market conditions.

4. Conclusion

The ECJ judgment confirms the Commission’s find-
ing that the abusive practices of  Wanadoo restricted 
market entry by competing internet providers, and 
thus harmed consumers. The Commission wel-
comed the ECJ judgment, which supports its anti-
trust enforcement policy in the telecommunications 
sector. 

Moreover, the ECJ sheds light on the question of  
whether proof  of  the possibility to recoup losses 
constitutes a precondition to conclude that a preda-
tory pricing strategy is abusive. Advocate General 
Mazák urged the ECJ to follow the direction tak-
en by the US and to conclude, in line with the US 
Supreme Court’s case-law, that proof  of  likely re-
coupment of  losses was required to find predation. 
However, the ECJ did not follow Advocate General 
Mazák and ruled that proof  of  likely recoupment of  
losses was not required in predatory pricing cases, 
whilst adding that EU case-law did not preclude the 
Commission from taking it into account when ana-
lysing the abusive nature of  the conduct.




