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Merger control

The Joint Venture SonyBMG: final ruling by the European Court of Justice 

Johannes Luebking and Peter Ohrlander (1)

By judgment of  10 July 2008 in Case C-413/06 P, 
Bertelsmann and Sony Corporation of  America 
v Impala (the “Judgment”), the Court of  Justice 
(the “Court”) annulled the ruling by the Court of  
First Instance (the “CFI”). The CFI judgment had 
quashed the Commission’s decision adopted after 
an in-depth investigation to authorise the creation 
of  a joint venture between Sony and BMG; (Case 
COMP/M.3333 – Sony/BMG) (the “Decision”). 1 

The Judgment clarifies important procedural as well 
as substantive principles guiding the Commission’s 
merger control investigations. It caused a significant 
reversal of  several aspects of  the CFI judgment and 
upheld others. Key issues raised in the proceedings 
are the symmetry of  the standard of  proof  between 
prohibition and clearance decisions, the Com-
mission’s margin of  discretion to deviate from its 
preliminary findings in the SO, the probative value 
of  the parties’ reply to the SO, the standard of  rea-
soning, and the applicable test for collective domi-
nance. 

Background 

On 19 July 2004, the Commission authorised the 
creation of  the joint venture SonyBMG, combining 
the two recorded music divisions of  Sony and Ber-
telsmann. The decision was reached after a second 
phase procedure, including a Statement of  Objec-
tions (“SO”), a reply of  the parties to the SO and 
an oral hearing. In the SO, the Commission had 
argued that the merger would reinforce a collective 
dominant position on the music recording market 
based on price coordination of  the music majors 
(Universal, Sony-BMG, Warner and EMI). In the 
SO the Commission had relied, on the one hand, 
on qualitative elements, in particular the concen-
trated market structure and the relative homogene-
ity of  the product in terms of  format and, on the 
other hand, on the fact that list prices for records 
in the wholesale market – so-called published prices 
for dealers (“PPDs”) – were relatively transparent, 
thereby facilitating coordination. It also undertook 
a quantitative analysis, investigating the monthly net 
average wholesale prices charged by the five major 

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the authors.

music companies for their 100 best-selling albums 
between 1998-2003 in the five major European ter-
ritories: France, Germany, Italy, Spain and United 
Kingdom. In this respect, the Commission had 
found that those previous net average wholesale 
prices followed very similar trends.

The Commission reached a different conclusion 
from the one set out in the SO after hearing the 
parties, who presented voluminous pricing data 
in the reply to the SO. In particular, the Commis-
sion found in the Decision that average wholesale 
price trends were not a decisive indicator of  past 
coordination and that there had been some devia-
tions from this trend in the past. Furthermore, ac-
tual pricing was transparent only to a certain extent, 
due to the application of  unpublished discounts, in 
particular campaign discounts to the PPDs, which 
could vary by album or by customer.

Impala, an association of  independent music pub-
lishers which had expressed concern during the ad-
ministrative procedure, appealed against this deci-
sion. The CFI followed a number of  the arguments 
made by Impala. It found that the Commission 
had failed to give adequate reasons for its change 
of  position, had failed adequately to investigate the 
parties’ counter-arguments with other market par-
ticipants, and had manifestly erred by placing undue 
reliance on campaign discounts. The CFI found that 
these discounts are relatively stable, monitored by 
the industry, and of  limited importance to overall 
pricing levels, especially for the most commercially 
important hit records. It also criticised the pricing 
evidence that had been relied on to reject the risk of  
coordinated effects on statistical grounds and found 
that the music majors’ pricing was governed by a 
finite number of  “rules of  thumb” regarding album 
types, retail strategies and customer types.

On appeal of  the CFI judgment before the Court, 
the parties to the transaction – supported by the 
Commission – argued that the CFI had committed 
several errors of  law as regards both procedural and 
substantive issues. The Court did not follow the Ad-
vocate General´s opinion (2) and found in favour of  
the appellants.  

2( ) Opinion rendered by Advocate General J. Kokott on 
13 December 2007.
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Main points of the judgment

a.  Procedural and substantive 
considerations of general nature 

One essential feature of  the case was that the Com-
mission changed its position during the procedure, 
as it first sent an SO and afterwards authorised the 
concentration (without commitments). This circum-
stance gave rise to several procedural and substan-
tive issues, namely (i) whether the standard of  proof  
to clear a transaction should be the same as that ap-
plied for its prohibition; (ii) the Commission’s mar-
gin of  discretion to depart from its findings in the 
SO; (iii) the probative value of  submissions by the 
notifying party in response to the SO: and (iv) the 
scope of  the Commission’s obligation to state rea-
sons in the event of  a change of  position between 
the SO and the final decision. 

Symmetry of standard of proof  

The Court upheld the CFI’s rejection of  the ap-
plicant’s argument that the standard of  proof  ap-
plicable when prohibiting a merger must be stricter 
than that applicable when clearing it. In this regard, 
it held that it cannot be inferred from the Merger 
regulation that there is a general presumption of  
compatibility with the Common Market. (3) It noted 
in that regard that there is nothing in Article 2(2) or 
(3) of  the Regulation which states that it imposes 
different standards of  proof  in relation to decisions 
approving a concentration, on the one hand, and de-
cisions prohibiting a concentration, on the other. (4) 

Therefore, referring to its Tetra Laval judgment, the 
Court stated that “the prospective analysis called for in 
relation to the control of  concentrations, which consists of  an 
examination of  how a concentration might alter the factors 
determining the state of  competition on a given market in 
order to establish whether it would give rise to a significant 
impediment to effective competition, makes it necessary to en-
visage various chains of  cause and effect with a view to ascer-
taining which of  them is the most likely outcome.” (5) 

This conclusion, it held, is not invalidated by the 
scheme set forth by Article 10(6) of  the Merger 
Regulation, which provides that a concentration is 
deemed compatible if  there is no decision within 
the statutory time limit. In fact, this is an exception 
to the principle that Commission is to rule expressly 
on the concentrations notified to it. (6) Similarly, the 
case law to the effect that a decision must be sup-
ported by a sufficiently cogent and consistent body 
of  evidence does not have a bearing on the standard 

3( ) Judgment, at para. 48.
4( ) Judgment, at para. 46.
5( ) Ibid, at para. 47.
6( ) Ibid, at para. 49.

of  proof  but only on the quality of  evidence in sup-
port of  any findings. (7) 

The Commission’s discretion  
to depart from its findings in the SO

The Court confirmed the position that the SO is 
merely a preparatory document setting out prelimi-
nary findings from which the Commission can de-
part. The final decision has to contain all relevant 
circumstances and evidence put forward during the 
administrative procedure, but it is not necessary 
that the Commission, in the decision, explains the 
change of  its position compared to that set out in 
the SO. (8) 

The Court then found that, while the CFI had also 
drawn this conclusion conceptually speaking, in real-
ity it applied a different test. In particular, the CFI 
attempted to make a distinction between “findings of  
facts made previously” and “assessment.” The former ele-
ments should be established already at the stage of  
the SO whereas the latter could be modified, being a 
matter of  interpretation of  facts. Therefore, despite 
recognising the provisional nature of  the SO, the 
CFI treated what it termed ‘findings of  fact made 
previously’ as being more reliable and more conclu-
sive than the findings set out in the contested deci-
sion. (9) The Court therefore found that the CFI had 
erred in not merely using the SO (both as regards 
facts and assessment) as a basis for verifying the cor-
rectness, completeness and reliability of  the factual 
material which underpinned the Decision. For exam-
ple, it treated a particular category of  conclusions set 
out in the SO as established (in particular a finding 
of  a substantial alignment of  net average prices of  
the majors, which is a factor conducive to coordina-
tion). (10) By focusing on the discrepancies between 
the SO and the Decision it excluded the possibility 
that the Commission can come to a conclusion that 
is fundamentally different from its preliminary find-
ings set out in the SO as a result of  the explana-
tions by the parties of  how the market functions and 
which can shed an entirely new light on the facts. 

Probative value of  
the notifying party’s reply to SO

The Court went on to find that the CFI had errone-
ously required that the Commission apply particular-
ly demanding requirements as regards the probative 
value of  the evidence and arguments put forward 
by the notifying parties in reply to the SO. In fact, 
having regard to the right to defence, arguments put 
forward by the parties cannot be subject to more 

7( ) Ibid, at para. 50.
8( ) Ibid, at para. 64-65.
9( ) Ibid, at para. 71.
10( ) Ibid, at paras. 73 to 76.
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demanding standards as to their probative value 
and cogency than those presented by competitors, 
customers and other third parties. (11) Also, the CFI 
erred in requiring the Commission, in cases such as 
the present one, to carry out additional market in-
vestigations to verify the parties’ allegations in re-
sponse to the SO. (12) In this connection, the Court 
held inter alia that, considering the time constraints 
which arise by virtue of  the procedural time-limits 
laid down by the Merger Regulation, the Commis-
sion cannot be required, in every individual case, to 
engage in extensive market testing following com-
munication of  the SO and the hearing (and there-
fore shortly before transmitting its draft decision 
to the Advisory Committee). (13) It noted in this re-
spect that the accuracy of  the information provided 
by the parties is safeguarded by the requirements 
that the notification or other submissions made by 
the parties must contain information that is correct 
and complete and submitted within the periods laid 
down, failing which the Commission may declare 
the Form CO incomplete and impose fines and pe-
riodic penalty payments. (14) 

As to the timing of  providing information to the 
Commission in the course of  an in-depth investi-
gation, the Court also underlined that the right of  
defence implies that the notifying parties cannot, as 
a rule, be criticised for putting forward certain argu-
ments, facts or evidence only in their arguments in 
reply to the SO. It is only through the SO that the 
parties to the concentration can obtain detailed in-
dications of  the Commission’s concern in relation 
to the proposed concentration and as to the argu-
ments and evidence on which it relies in that regard. 
Therefore, the CFI erred in criticising the notifying 
party for “waiting to the last minute” before submit-
ting evidence to the Commission. (15) 

Standard of reasoning 

The Court also made some clarifications as to the 
standard of  reasoning in the context of  a second 
phase merger investigation. Referring to established 
case law, the Court first underlined that, in assessing 
whether the addressees of  a measure or interested 
third parties are able to ascertain the reasons for the 
measure and for the Community Courts to exercise 
their power of  review, the reasoning must be as-
sessed in particular in the light of  the content of  
the measure, the nature of  the reasons given and the 
interest that the interested parties have in obtaining 
explanations. (16) In this regard, it acknowledged the 

11( ) Ibid, at para. 95.
12( ) Ibid, at para. 95.
13( ) Ibid, at para. 91.
14( ) Ibid, at para. 94.
15( ) Ibid, at para. 89. 
16( ) Ibid, at para. 166.

particular procedural features of  the merger review 
process, considering that the degree of  precision 
of  the statement of  the reasons for a decision must 
be weighed against “practical realities and the time 
and technical facilities available for making the deci-
sion.” (17) 

Having regard to these features, the Commission is 
not obliged to state reasons for the appraisal of  a 
number of  aspects of  the concentration which ap-
pear to it to be manifestly irrelevant or insignificant 
or of  secondary importance to the appraisal of  the 
concentration. Such a requirement would be diffi-
cult to reconcile with the need for speed and the 
short timescales which the Commission is bound to 
observe when exercising its power to examine con-
centrations and which form part of  the particular 
circumstances of  proceedings for control of  those 
concentrations. (18) 

In the present circumstances, the procedure was 
characterised in particular by the short space of  time 
between the written reply to the SO and the hearing 
before the Commission, on the one hand, and the 
end of  the formal proceedings on the other. Having 
regard to Impala’s ability to challenge the Decision 
and the CFI’s ability to review its merits, the Court 
therefore concluded that the CFI had committed an 
error in finding that the Commission had failed to 
comply with the duty to provide adequate reason-
ing when requiring a detailed description of  each of  
the factors underpinning the Decision (such as the 
precise nature of  campaign discounts and their ap-
plication, their degree of  opacity and their specific 
impact on price transparency). (19) 

b.  Issues relating specifically to  
the analysis of collective dominance

The Court started by setting out the principles 
which should guide the analysis concerning the pos-
sibility of  a coordinated outcome in the context of  
an allegation of  a creation or strengthening of  a col-
lective dominant position.  

In addition to the general framework for analysing 
the likelihood of  tacit collusion in terms of  market 
concentration, transparency and product homoge-
neity, the Court pointed out that such collusion may 
arise as a result of  a concentration where “[i]n view 
of  the actual characteristics of  the relevant market and of  the 
alteration to those characteristics that the concentration would 

17( ) Ibid, at para. 167.
18( ) Ibid at para. 167.
19( ) Ibid. at paras 179-181. The Court nevertheless acknowl-

edged a certain “unfortunate” imbalance in the contested 
decision between the presentation of the elements tending 
to plead in favour of there being sufficient transparency 
and the presentation of the impact of the campaign dis-
counts pleading against such transparency.
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entail, the latter would make each member of  the oligopoly in 
question, as it becomes aware of  common interests, consider it 
possible, economically rational, and hence preferable, to adopt 
on a lasting basis a common policy on the market with the 
aim of  selling at above competitive prices [...] and without 
any actual or potential competitors, let alone customers or con-
sumers, being able to react effectively.” (20) 

The Court then held that such outcome is more 
likely to occur where the competitors can reach a 
common understanding of  how the coordination 
should work and where the coordination is sustain-
able. The participants must thus be able to moni-
tor whether the terms of  coordination are adhered 
to, which requires sufficient transparency so that they 
can be aware sufficiently precisely and quickly about 
how the coordination is evolving. There must also 
be credible deterrent mechanisms available in case devia-
tion is detected. Finally, the reactions of  customers and 
future competitors must not be such as to jeopardise the 
expected results of  the coordination. The Court un-
derlined that these criteria are “not incompatible” 
with those set out by the Airtours case. (21)

In applying these criteria, including that of  transpar-
ency, it is necessary to avoid a mechanical approach 
involving the separate verification of  each of  those 
criteria taken in isolation, while taking no account 
of  the overall economic mechanism of  a hypothetical 
tacit coordination. The Court therefore concluded that 
the assessment of  transparency cannot be under-
taken in isolation and in an abstract manner. It must 
be carried out using the mechanism of  a hypotheti-
cal tacit coordination as a basis. It is only if  such a 
hypothesis is taken into account that it is possible to 
ascertain whether any elements of  transparency that 
may exist on a market are capable of  facilitating the 
reaching of  a common understanding on the terms 
of  coordination and/or of  allowing the competitors 
concerned to monitor sufficiently whether the terms 
of  such a common policy are being adhered to. (22) 

The Court then found that the CFI had failed to re-
spect these principles when analysing such plausible 
coordination strategies as may exist in the circum-
stances. In particular, having regard to a postulated 
monitoring mechanism, it had not properly assessed 
whether the elements presented by the parties with 
regard to price discount variations could call into 
question the possibilities of  adequate monitoring of  
mutual compliance. The key weakness identified was 
that the CFI, as regards the transparency of  such 
discounts, referred to “a set of  rules governing the grants 
of  discounts” by the majors and “known by a hypotheti-

20( ) Ibid at para. 122. It underlined also that for such commu-
nality of interest to occur it is not necessary that the mar-
ket participants enter into formal agreements or concerted 
practices within the meaning of Article 81 EC. 

21( ) Ibid at paras 123-124.
22( ) Ibid, at para. 126.

cal industry professional” without having clarified what 
those rules consisted of  and what are the qualities 
of  such industry professionals. Therefore, the CFI 
erred in law by misconstruing the principles which 
should have guided its analysis of  the arguments 
raised before it concerning market transparency in 
the context of  an allegation of  a collective domi-
nant position. (23)

It should be noted also that, in a preliminary remark, 
the CFI had also held that the approach to analysing 
the strengthening of  an existing collective dominance 
may be different from that of  assessing the creation 
of  collective dominant position. Whereas the latter 
requires a prognosis as regards the probable devel-
opment of  the market, the finding of  the former re-
quires a concrete analysis of  the situation existing at 
the time of  the adoption of  the decision and may be 
based on a variety of  factors. (24) While the CFI did 
not base its decision on these considerations (this is-
sue had not been raised by the applicant), they might 
have served as a background for the further reason-
ing of  the CFI.

The appellants indeed criticised the CFI for, even 
though stating that it was following the approach 
adopted in its judgment in Airtours v Commission, in 
practice, committing an error in inferring the exist-
ence of  a sufficient degree of  transparency from a 
number of  factors which were not, however, rele-
vant to a finding of  an existing collective dominant 
position. In that context, the appellants had objected 
in particular to the fact that the CFI indicated that 
the conditions laid down in said judgment could “in 
the appropriate circumstances, be established indirectly on the 
basis of  what may be a very mixed series of  indicia and 
items of  evidence relating to the signs, manifestations and 
phenomena inherent in the presence of  a collective dominant 
position”. (25) 

The Court rejected this claim, considering that ob-
jection cannot be taken to such a position as such, 
since it constitutes a general statement which re-
flects the CFI’s liberty of  assessment of  different 
items of  evidence. Similarly, the investigation of  a 
pre-existing collective dominant position based on 
a series of  elements normally considered to be in-
dicative of  the presence or the likelihood of  tacit 
coordination between competitors cannot therefore 
be considered to be objectionable of  itself. Never-
theless, the Court considered that the CFI had not 
carried out its investigation with care and, as noted 
above, had failed to adopt an approach based on the 
analysis of  such plausible coordination strategies as 
may exist in the circumstances. (26)

23( ) Ibid, at paras 130-131.
24( ) CFI judgment at paras 249-253.
25( ) CFI judgment at para. 251. 
26( ) Judgment at paras 128-129. 
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Conclusion
The Court ruling provides clarification on a large 
number of  issues not only as regards principles gov-
erning the assessment of  collective dominance but 
also as regards procedural and substantive issues in 
merger review more generally. 

Considerations in relation to merger 
review generally
First, the judgment re-confirms the principle de-
fended by the Commission that there is a “symmet-
ric” test under the Merger Regulation and that the 
weight of  the arguments and evidence required to 
authorise a merger must be as strong and convinc-
ing as those necessary for its prohibition. 

Second, in a procedural respect, the Court judgment 
relieves the Commission from several far reaching 
requirements imposed by the CFI judgment more 
generally and in particular in case of  reversal of  pre-
liminary findings in the SO. 

•	 The	Court	has	re-established	the	real	purpose	of 	
the SO: As this is a preparatory document set-
ting out preliminary findings, the Commission 
cannot already at the stage of  SO be required to 
establish its findings using a (quasi)prerequisite 
standard of  a final decision. The Commission 
can therefore depart from the legal and factual 
assessment in the SO without having to address 
and disprove each preliminary finding made in 
the SO. The drafting of  a final decision is thus 
not a matter of  a benchmarking exercise involv-
ing these two documents. 

•	 Concerning	the	use	of 	evidence,	there	is	no	gen-
eral obligation per se for the Commission to ver-
ify the notifying parties´ arguments in response 
to an SO in a market investigation. On the con-
trary, it may within its own discretion, unless ex-
ceptional circumstances are at hand, rely only or 
predominantly on data supplied by the notifying 
parties in response to the SO without verifying 
it in the market investigation. In fact, the CFI 
position that market testing is required since the 
data of  the parties on several occasions was con-
sidered unreliable and unconvincing has been 
categorically rejected by the Court. Although 
agreeing that information must be “particularly 
reliable, objective, relevant and cogent”, the procedural 
constraints of  a speedy process in conjunction 
with the safeguards provided by the Merger Reg-
ulation does not make a market testing of  par-
ties’ information mandatory. such an outcome 
inevitable. 

•	 The	Court	has	taken	a	realistic	approach	in	set-
ting out the parameters for the Commission’s ob-

ligation to state reasons in the context of  a final 
decision departing from the preliminary findings 
in the SO. In fact, the degree of  precision of  the 
statement of  the reasons for a decision must be 
weighed against practical realities and the time and 
technical facilities available for making the decision. 
Therefore, manifestly irrelevant or secondary 
facts do not need to be addressed. Nevertheless, 
an effort should be made to ensure that there is 
equilibrium in stating reasons for factors which 
speak for a finding of  a significant impediment 
of  effective competition and those which speak 
against it. 

Considerations with regard to the 
assessment of coordinated effects 

As regards the analysis of  coordinated effects, more 
specifically, although using a careful wording that 
the criteria set forth by the Airtours case are “not in-
compatible” with those set out in the present case, it 
appears that the Court has substantially endorsed 
the test previously set forth by the CFI in this case. 
The Court has also clearly manifested that a coordi-
nated effects case must be built on a clear concep-
tual framework, starting from a hypothetical tacit coor-
dination. On this basis, it must be asserted whether in 
view of  the actual market characteristics and their 
alteration each member of  the oligopoly in ques-
tion considers it “possible, economically rational, and hence 
preferable, to adopt on a lasting basis a common policy on the 
market with the aim of  selling at above competitive prices”. 
The criteria relevant to such analysis must not be 
applied mechanically and the factors relevant to the 
analysis must not be assessed in isolation. 

Finally, although stating that there must be a suffi-
cient degree of  transparency for effective monitoring to 
occur, the Court did not directly address the CFI’s 
reasoning (in the context of  the discussion of  the 
impact of  discounts) concerning what degree of  
market transparency is required for an effective 
coordinated outcome to occur. However, the gen-
eral methodology set out by the Court gives broad 
discretion to the Commission in assessing the likeli-
hood of  a coordinated outcome. There is therefore 
sufficient ground to argue that the test for assessing 
market transparency has not been made stricter as a 
result of  the Judgment.   

Aftermath 

The above judgment did not bring the merger con-
trol issues in relation to the SonyBMG joint ven-
ture to an end. As a result of  the CFI judgment, 
the Commission had to re-examine the joint ven-
ture (27), which it did and concluded with a deci-

27( ) The appeal before the CFI did not have suspending effect.
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sion of  15 September 2007 clearing the transaction. 
However, this decision was also appealed by Impala. 
The CFI would therefore normally have had to deal 
with the first Commission decision, as the Court of  
Justice had referred the procedure back to the CFI, 
as well with the new appeal against the second Com-
mission decision. However, the CFI could ultimately 
close both procedures as they had become devoid 
of  purpose following the subsequent acquisition of  
the whole of  SonyBMG by Sony, a transaction ap-
proved by the Commission on 15 September 2008. 
Impala had not appealed this transaction. 


