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Article 11(3) Decisions – the Commission’s Discretion 
Analysis of the judgment of the Court of First Instance  
in case T-145/06 Omya v Commission 

John Gatti (1)

1 
The examination of  Omya AG’s (Omya) proposed 
acquisition of  J. M. Huber’s precipitated calcium 
carbonate business (Huber PCC) (2) was one of  the 
most administratively complex cases the Commis-
sion has undertaken. From its notification to the 
Finnish Competition Authority on 4 April 2005 un-
til the adoption of  the Commission’s final decision 
on 19 July 2006 it involved nine different Commis-
sion decisions, two Advisory Committee meetings, 
an AKZO procedure for access to documents (3) 
and led to two court cases (T-145/06 and T275/06, 
subsequently abandoned). This article deals with the 
case in which Omya challenged the Commission’s 
decision adopted under Article 11(3) of  the Merger 
Regulation (4). 

Background
In May 2005, the Finnish Competition Authority 
requested the referral of  the case pursuant to Ar-
ticle 22 ECMR to the Commission, which accepted 
jurisdiction. This case constituted the first Article 
22 referral under the revised Merger Regulation 
which had entered into force on 1 May 2004. The 
request was subsequently joined by Austria, France 
and Sweden. Omya formally notified the operation 
to the Commission on 23 September 2005. 

The Commission began its investigation and, in 
particular, established a data base containing details 
of  all the shipments made by the main suppliers of  
ground calcium carbonate (GCC) and precipitated 
calcium carbonate (PCC) in the EEA between 2002 
and 2004. The shipment database was used for the 
purposes of  product and geographic market defini-
tion. It was also used in an econometric study to 
establish the extent of  substitution between filler 
carbonates in defining customer choice in potential 
catchment areas. Thus the Commission’s assessment 
of  the transaction was based not on market shares, 
but on customer specific analysis of  realistic sets of  
supply alternatives of  each customer.

1( ) The content of this article does not necessarily reflect the 
official position of the European Communities. Responsi-
bility for the information and views expressed lies entirely 
with the author.

2( ) Case No COMP M.3796 Omya/Huber PCC.
3( ) Access by the notifying party to documents of the target 

company.
4( ) Council Regulation No 139/04 of 20 January 2004 on the 

control of concentrations between undertakings (OJ 2004 
L24 p.1).

The Commission asked Omya, among other suppli-
ers, for specific data. After Omya had failed to re-
spond in time to a request made under Article 11(2) 
ECMR, the Commission adopted, on 9 December 
2005, a decision under Article 11(3) ECMR relat-
ing to the required data and suspending the time-
table. Omya subsequently replied in three stages, on 
9 and 13 December 2005 and 3 January 2006. The 
Commission informed Omya by letter of  12 Janu-
ary 2006 that the data were complete and that the 
deadline for the adoption of  a final decision would 
expire on 31 March 2006.

On 13 January 2006, the Commission services in-
formed Omya that they intended to propose that 
the concentration be approved and that they had 
prepared a draft decision to this effect, which had 
been sent to the Advisory Committee. However, 
a number of  Member States and competitors ex-
pressed concerns about the effects on competition. 
At the Advisory Committee meeting of  22 Febru-
ary 2006 some Member States also expressed doubts 
about the Commission’s assessment and the econo-
metric model applied. 

Following further verification of  the data, the Com-
mission services informed Omya, by emails sent on 
22 and 24 February and 2 March 2006, of  inconsist-
encies in the data it had supplied. On 3 March 2006, 
the Commission services again expressed concerns 
by telephone about the inconsistencies in the data. 
The Commission raised the possibility of  extending 
the deadline by 20 working days by mutual agree-
ment (Article 10(3) ECMR). Omya rejected an ex-
tension of  the timetable. The Commission services 
further indicated the possibility of  adopting a deci-
sion under Article 11(3) ECMR to request that com-
plete and correct data be submitted to the Commis-
sion. On 8 March 2006, the Commission adopted a 
decision to that effect stating that the information 
provided by Omya in response to the Commission’s 
Article 11(3) decision of  9 December 2005 was in-
correct, at least in part. The timetable was conse-
quently suspended as of  8 December 2005. 

Omya replied on 21 March 2006 with a revised ver-
sion of  the shipping data. On 30 March 2006 the 
Commission services confirmed that the data were 
complete and subsequently, on 10 May 2006, that 
they were correct. The Commission issued a state-
ment of  objections on 2 May 2006 and adopted a 
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final decision conditionally clearing the operation on 
19 July 2006.

The application
On 18 May 2006, Omya lodged an application for 
the annulment of  the Article 11(3) decision of  
8 March 2006 (the contested decision). It also re-
quested an expedited procedure, which was refused 
by the Court. 

Omya based its appeal on four pleas in law:

•	 Failure	to	comply	with	the	conditions	of 	Article	
11(3) ECMR as well as the infringement of  the 
principle of  proportionality; 

•	 Infringement	of 	the	principle	of 	the	need	to	act	
within a reasonable time; 

•	 Misuse	of 	powers;	and

•	 Infringement	of 	the	principle	of 	legitimate	ex-
pectation.

Omya also asked the Court to adjudicate on the ef-
fects of  an annulment of  the contested decision. 
This was refused by the Court on the grounds of  
manifest inadmissibility, as the Court, when exercis-
ing judicial review, has no jurisdiction to issue de-
claratory judgments or directions. 

First plea: infringement  
of Article 11 ECMR

Preliminary point – information  
was necessary, correction was also necessary.

As a preliminary point, Omya claims that the Com-
mission may only ask for information to be correct-
ed if  both the information and the correction itself  
are necessary. It is not sufficient that the informa-
tion may potentially be useful. It further argues that 
correction is necessary only if  the errors are mate-
rial and, finally, that the principle of  proportionality 
requires that the longer the suspension of  the dead-
line, the more material the reasons giving rise to that 
suspension must be.

The Court disagrees with the views of  the applicant 
and states that, in accordance with the established 
precedents, the Commission may use Article 11 
only to the extent that it is not already in posses-
sion of  all the information necessary to assess the 
compatibility of  a concentration with the common 
market (5).

However, the necessity of  the information must 
be assessed in relation to the view the Commission 

5( ) T-290/94 Kayserberg v Commission [1997] ECR II-2137, 
paragraph 145.

could reasonably have had at the time when the re-
quest is made. “Accordingly, that assessment cannot be 
based on the actual need for the information in the subsequent 
procedure before the Commission; that need is dependent on 
many factors and cannot therefore be determined with cer-
tainty at the time the request for information is made.” (6)

In relation to the necessity to correct information 
already provided to the Commission, the Court held 
that it is justified if  there is a risk that the identified 
errors could have a significant impact on the assess-
ment of  the proposed operation’s compatibility with 
the common market. Furthermore, the Court also 
held that the Commission has discretion in view of  
the complex economic assessment it needs to un-
dertake. In such cases the Court’s review is confined 
to verifying whether the appropriate rules on proce-
dure and on the statement of  reasons have been fol-
lowed, whether the facts have been accurately stated 
and whether there has been any manifest error of  
appreciation or misuse of  powers. Thus, contrary to 
what the applicant submits, these criteria are not to 
be interpreted strictly.

The Court reiterates that the requirement for speed 
that characterises the ECMR must be reconciled 
with the objective of  effective review, which the 
Commission must carry out with great care (7) and 
which requires that it obtains complete and cor-
rect information. Under the terms of  the ECMR 
the above criteria cannot, according to the Court, be 
interpreted strictly. 

The Court points out that in using the powers under 
Article 11(3) ECMR the Commission is bound by 
the principle of  proportionality and cannot exceed 
the limits of  what is appropriate and necessary (8), 
and, in particular, that the obligation to supply the 
required information to the Commission should not 
impose a disproportionate burden (9) on the under-
taking. However, as the suspension of  time limits 
depends on the date on which the necessary infor-
mation is finally communicated by the undertaking 
concerned “the Commission does not infringe the principle 
of  proportionality by suspending the procedure until such in-
formation has been communicated to it.” (10)

The information whose  
correction was requested was necessary.

Omya claimed that the corrections requested in the 
contested decision were not necessary to enable the 
Commission to adopt its final decision. The econo-
metric study related to filler products and used only 

6( ) Judgment paragraph 30.
7( ) C-12/03 Tetra Laval v Commission [2005] ECR I-987, 

paragraph 40.
8( ) T-177/04 EasyJet v Commission, paragraph 133.
9( ) By analogy T-39/90 SEP v Commission, paragraph 51.
10( ) Judgment paragraph 34.
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the data from 2004, with the result that the requests 
to correct data relating to coating products and all 
data relating to 2002 and 2003 were irrelevant.

The Court stressed that the need for information 
must be assessed by reference to the view the Com-
mission might reasonably have had at the time the 
contested decision was adopted and not at some 
later date. In this sense, as the data requested con-
cerned markets that were or could have been affect-
ed (not disputed by the applicant), the information 
requested must be regarded as necessary. Further-
more, the Commission was correct to consider that, 
as the data for 2002 and 2003 were used to define 
relevant product and geographic markets, they were 
also necessary. 

The actual use of the corrected information

According to Omya, the Commission did not use 
the corrected information, thereby demonstrating 
that it was not necessary. The company claimed that 
the corrected information had been used, if  at all, 
only after a Statement of  Objections had been is-
sued. It also noted that the Statement of  Objections, 
which was being drafted at around the time of  the 
contested decision, was concerned only with coating 
products, whereas at the time of  the Article 11(3) 
decision of  9 December the Commission’s investi-
gation was focussed on filler products. 

According to the Court, the actual use of  the cor-
rected information postdates the contested decision 
and therefore cannot be used to adduce the view 
the Commission could reasonably have had at the 
time of  the adopted decision. It states that, while 
the subsequent use of  information covered by an 
Article 11 request may indicate that it was neces-
sary, the fact that it was not used does not mean 
that it was not necessary based upon the view the 
Commission could reasonably have had at the time 
it requested the data.

The Statement of  Objections is not a decisive factor 
in the assessment of  the Commission’s position as 
regards the accuracy of  information used in its ex-
amination of  a notified concentration. It merely sets 
out the potential competition problems and is, by 
definition, more limited than the overall assessment 
carried out by the Commission. 

Finally, the Court points out that the burden of  
proof  is on the applicant to show that the infor-
mation of  which correction was requested was not 
necessary for the adoption of  the decision on the 
concentration. It was not sufficient for Omya simply 
to claim that the Commission had not proved the 
need for the corrected information.

The Court therefore rejected this part of  the first 
plea.

First plea: second part,  
the January data were materially correct 

Omya submitted two reports from the economic 
consultancy LECG which purported to show that 
the January data (submitted in January 2006) were 
materially correct by inter alia comparing the data 
from the data sets of  January and March, and that 
therefore it was not necessary to ask for them to be 
corrected. The applicant took the view that statisti-
cal data are rarely, if  ever, entirely correct. However, 
there are methods to remove incorrect data or to as-
sess the effect of  errors on the reliability of  a given 
data set. 

The Court examined the LECG reports in detail, 
noting first that any comparison of  the two data sets 
(January and March) was irrelevant as this postdates 
the contested decision. The Court concluded that 
the reports did not prove that the errors identified in 
the January data set were not capable of  having a sig-
nificant influence on the econometric study and on 
the product and geographic market definitions, and 
therefore on the assessment of  the concentration. 

The Court also rejected Omya’s argument based on 
the implausibility of  the Commission’s claim that 
the errors were only identified in the second half  of  
February after the meeting of  the Advisory Com-
mittee and not in January when the data were first 
received. It reiterates that parties to a concentration 
are required to supply correct and complete infor-
mation. The merger control procedure, which is 
conducted within relatively strict time limits, is based 
on trust and the Commission cannot be expected 
to verify immediately and in detail the accuracy of  
all the information provided to it. The Commission 
had demonstrated that the discussions in the Advi-
sory Committee on the reliability of  the economic 
model and the data used had prompted the Com-
mission to verify the data. 

The Court therefore rejected this part of  the first 
plea and the first plea in its entirety.

Second plea: Need to  
act within a reasonable time
Omya submitted that the contested decision had not 
been adopted within a reasonable time period and 
that the Commission’s real motive was to gain time 
to enable it to continue its investigation. 

The Court held that it is a general principle of  Com-
munity law to comply with reasonable time limits; 
non-compliance is not a reason for annulment un-
less there has been an infringement of  the rights of  
defence of  the undertaking concerned. However, in 
this case, the applicant merely submits a brief  al-
legation to that effect without adducing any specific 
evidence to substantiate it.
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The Court considers that the relevance of  the pe-
riod after which the contested decision was adopted 
falls to be considered under the third plea: misuse 
of  powers. As a result of  the above consideration, 
the Court rejects the second plea.

Third plea: Misuse of powers 

According to Omya, the contested decision was 
adopted not in order to pursue the objectives laid 
down in the ECMR, that is to assess the compatibil-
ity of  the concentration with the common market, 
but in order to secure an extension of  the timetable 
for the Commission to enable it to examine addi-
tional issues that had been raised by some Member 
States and competitors. To support its position, the 
applicant claims that, on 3 March 2006, the Com-
mission had proposed a voluntary extension of  20 
working days and, faced with reticence from Omya’s 
lawyers, had threatened to adopt a decision under 
Article 11(3). 

The Court states that a misuse of  powers occurs 
when an administrative body has used its powers for 
a purpose other than that for which they were con-
ferred upon it. Any finding of  a misuse of  powers 
must be based on objective, relevant and consistent 
factors. Furthermore, the Court continues “Where 
more than one aim pursued, even if  the grounds of  a decision 
include, in addition to proper grounds, an improper one that 
would not make the decision invalid for misuse of  powers, 
since it does not nullify the main aim” (11). 

The Court considered various items of  evidence, 
including the transcript of  the telephone call of  
3 March and internal Commission e-mails, before 
concluding that the evidence showed that the con-
tested Article 11(3) decision was motivated by the 
Commission’s desire to rerun the entire assessment 
of  the concentration on the basis of  correct infor-
mation. Irrespective of  the direction which its ex-
amination was taking, the Commission was required 
to examine the notified concentration in relation to 
both the coating products sector and the filler prod-
ucts sector. The Court also considered that the fact 
that the Commission had first offered a voluntary 
extension showed that it was concerned to limit the 
impact of  the discovery of  the errors on the assess-
ment timetable. The evidence in the transcript did 
not support Omya’s position that the reference to 
the possibility of  adopting an Article 11(3) decision 
amounted to a threat designed to persuade Omya to 
accept a voluntary extension. 

The evidence further showed that the Commission 
had found the errors in the data after the Advisory 
Committee meeting of  22 February. Internal e-
mail exchanges of  the Commission shows that the 

11( ) Judgment paragraph 99.

Commission had found serious inconsistencies in 
the data, that it would evaluate the effects of  these 
errors on its assessment of  the concentration and, 
finally, that it considered that the data had to be 
corrected. The Commission has, according to the 
Court, a duty to examine the effects of  the notified 
concentration on all possible markets, including in 
the present case on both the coating and filler mar-
kets. In addition, the Commission had discovered 
towards the end of  February 2006 that Huber had 
a coating product that was nearly ready for launch-
ing. 

Moreover, Omya claimed that the Commission was 
aware that the January data were materially correct, 
as shown by its letter of  12 January 2006 confirming 
the completeness of  the data and its intention, in 
early January, to clear the transaction. However, the 
Court first pointed out that the letter predated the 
discovery of  the errors and was therefore irrelevant. 
Secondly, Omya had failed to demonstrate that the 
January data were materially correct. 

Omya also relied on the fact that the Commission 
had not replied to its letter of  6 March 2006 in 
which it stated that it was faced with an unlawful 
choice between an extension by mutual agreement 
to extend the timetable and a decision suspending 
it. The Court considered this to be irrelevant, as the 
Commission was not required to reply to letters by 
parties challenging the need for corrections and that, 
in any event, silence did not prove that the Commis-
sion was pursuing improper purposes.

 Omya further claimed that the previous Article 
11(3) decisions had been adopted within a few 
days of  receiving the relevant information, whereas 
in the case of  the contested decision two months 
had elapsed before the decision was adopted. The 
Court held that the period of  time between the dis-
covery of  the errors and the adoption of  the deci-
sion, namely 14 days, was not excessive given that a 
number of  inaccuracies were communicated imme-
diately, the size of  the data base and the fact that the 
contested decision was based on the incorrectness 
of  the data supplied and not on its incompleteness.

The Court therefore rejects the third plea.

Fourth Plea: Legitimate expectations

Omya claimed that the Commission’s letter of  
12 January 2006 confirming the completeness of  
the January data and the Commission’s conduct in 
taking no action for two months until after the in-
vestigation had taken a new direction gave rise to 
legitimate expectation on its part.

In this context, the Court reiterates that the case law 
requires three conditions to be satisfied for a suc-
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cessful claim to the entitlement to the protection of  
legitimate expectations. These conditions are:

•	 Precise,	unconditional	and	consistent	assurances	
originating from authorised and reliable sources 
must have been given to the person concerned 
by the Community authorities; 

•	 Those	assurances	must	be	such	as	to	give	rise	to	
legitimate expectations on the part of  the person 
to whom they are addressed; and 

•	 The	assurances	must	comply	with	applicable	
rules (12).

In the present case, the Court found that the assur-
ances were not precise, unconditional and consist-
ent. First it noted that, even though the letter of  
12 January 2006 contained assurances that the Com-
mission regarded the data as materially correct, this 
assurance could not give rise to legitimate expecta-
tions on the part of  the applicant that the Commis-
sion would not reverse its assessment. As the Com-
mission is required to exercise the utmost care in its 
assessment of  the effect of  the concentration on all 
the markets concerned “the Commission must retain the 
possibility to request the correction of  materially incorrect in-
formation communicated to it by the parties which is necessary 
for its examination, the reasons which prompted it verify once 
more its accuracy are irrelevant in this respect (13).”

The Commission cannot be required to verify im-
mediately all the information it receives. The parties 
are required to supply complete and correct infor-
mation and are therefore best placed to ensure the 
validity of  their information. Furthermore, Omya 
cannot plead legitimate expectations in order to 

12( ) Case T-282/02 Cementbouw Handel & Industrie v Com-
mission [2006] ECR-319 paragraph 77.

13( ) Judgment Paragraph 119.

avoid the consequences of  failing to provide correct 
and complete information.

The Commission’s previous practice of  reacting 
within a few days to the receipt of  information does 
not constitute a sufficiently precise assurance that 
the Commission will not respond to a future com-
munication of  information after a longer period 
of  time. Furthermore, this claim is based on the 
premise that the Commission knew about the errors 
in the first half  of  January rather than in the second 
half  of  February. As the Court already found, there 
is no factual basis for this claim.

In relation to the alleged differences between the 
earlier Article 11(3) decisions and the contested de-
cision, the Court accepted the Commission’s posi-
tion that the earlier decisions concerned the com-
pleteness of  the information while the contested 
decision concerned the correctness of  the informa-
tion, and that therefore the earlier practice was not 
such as to create a legitimate expectation.

The Court therefore dismisses the fourth plea and it 
follows that the action was dismissed in its entirety.

Conclusion
The judgment is important for the Commission’s 
effective assessment of  mergers and takeovers be-
cause it confirms that the Commission is fully enti-
tled to insist on obtaining all information necessary 
to make an informed decision on whether a given 
concentration is liable to adversely affect competi-
tion within the Single Market and that it is likewise 
entitled to suspend an investigation until it receives 
the necessary information.


