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Mergers: main developments between 1 January and 30 April 2009

John Gatti (1) 

Introduction1

The number of  notifications has declined signifi-
cantly, from 98 in the last four months of  2008 to 
the current level of  75. This reflects the impact of  
the worldwide financial crisis on merger and acquisi-
tion activity. Similarly, the total number of  decisions 
adopted was significantly lower – at 70 as compared 
to 117 between September and December. It should 
be noted that this 23% fall in the number of  noti-
fications was considerably lower than the fall in the 
number of  decisions adopted, which is perhaps an 
indication that activity is picking up. The Commis-
sion adopted a total of  69 first-phase decisions, of  
which 64 were unconditional clearance decisions (43 
of  these were adopted under the simplified proce-
dure) and five were clearance decisions with rem-
edies. One conditional decision was adopted after 
a second phase procedure and one case was aban-
doned in phase II. 

A —  Summaries of decisions taken 
under Article 6(2)

Iberia / Vueling / Clickair

On 9 January 2009, under the EU Merger Regula-
tion, the European Commission approved the pro-
posed acquisition of  the two Spanish low-cost air-
lines Vueling and Clickair by the Spanish flag-carrier 
Iberia on condition that commitments to safeguard 
competition and passenger choice are implemented. 
The Commission’s clearance is conditional upon the 
parties releasing slots in Barcelona airport and other 
European airports to address competition concerns 
on several Spanish and other European routes, 
where the proposed concentration would have led 
to a restriction of  competition. In the light of  these 
commitments, which encourage competing airlines 
to enter or expand onthose routes, the Commission 
has concluded that the proposed transaction would 
not significantly impede effective competition in the 
European Economic Area (EEA) or any substantial 
part of  it. The Spanish competition authority sub-
mitted a request for the concentration to be referred 
to them for consideration, but subsequently with-
drew its request.

1( ) The content of this article does not necessarily reflect the 
official position of the European Commission. Responsi-
bility for the information and views expressed lies entirely 
with the author. 

Iberia Líneas Aéreas de España, S.A. is the Span-
ish “flag”-carrier, based at Madrid-Barajas airport. 
It provides long-haul and short-haul scheduled air 
transport of  passengers, covering 108 routes. In 
2007 it transported around 26.8 million passengers. 
Iberia also provides air cargo transport, aircraft 
maintenance and handling services. 

Vueling Airlines, S.A. is a Spanish “low-cost” air-
line based at the airports of  Barcelona-El Prat and 
Madrid-Barajas. It operates scheduled air transport 
of  passengers on short-haul routes in Spain and to 
other European countries. Vueling covers 56 routes 
and in 2007 carried 6.2 million passengers.

Clickair S.A. is a Spanish “low-cost” airline based 
at the airport of  Barcelona-El Prat. It provides 
scheduled air transport of  passengers on short-haul 
Spanish and European routes. Prior to the proposed 
transaction, Iberia had a 20% stake in Clickair, but 
did not control it. Clickair covers 49 routes and it 
transported 4.5 million passengers in 2007.

Under the proposed concentration, to be carried 
out by means of  several interdependent transac-
tions, Vueling and Clickair would merge to become 
“Nueva Vueling”, over which Iberia would acquire 
control. 

The Commission analysed the effects of  the merger 
on a route-by-route basis. The investigation found 
that the merger as initially notified would have raised 
serious doubts as to its compatibility with the Single 
Market, because it was likely to restrict competition 
or lead to a monopoly on 19 routes, used by almost 
five million passengers every year, from Spain to 
other European countries (in particular Italy, France 
and Greece) or within Spain,. The strong position 
of  the merged entity on these routes in terms of  
passengers transported would have been further 
strengthened by its high combined shares of  slots 
at the airports of  Barcelona-El Prat and Madrid-
Barajas. 

In order to remove these serious doubts, the parties 
offered to transfer slots (i.e. the landing and take-off  
rights at airports at specific times) free of  charge at 
several airports, in particular Barcelona and Madrid, 
where congestion at peak hours is very significant. 
These slots cover all routes where competition con-
cerns were identified and would create the condi-
tions for new entrants or existing competitors to 
operate over 150 additional round trips per week. 
The Commission considers that these remedies are 



56 Number 2 — 2009

Merger control

likely to considerably facilitate entry for competitors, 
maintain competitive pressure on the merged entity 
and thereby benefit Spanish and other European 
passengers on the affected routes. 

In the light of  the results of  the market test on these 
remedies, the Commission concluded that the com-
mitments submitted were likely to result in entry by 
one or more competitors on the routes where com-
petition concerns had been found and that these 
routes would remain competitive. The Commission 
therefore considered that the proposed remedies 
would remove the competition concerns.

Sanofi-Aventis/Zentiva
On 4 February 2009 the European Commission 
approved, under the EU Merger Regulation, the 
proposed acquisition of  the Czech generic phar-
maceuticals firm Zentiva by Sanofi-Aventis Europe 
of  France, a producer of  originator medicines. To 
remedy the Commission’s competition concerns in 
different therapeutic areas on a number of  national 
markets, Sanofi-Aventis undertook to divest fifteen 
drugs in the Czech Republic, the Slovak Republic, 
Romania, Bulgaria, Hungary and Estonia. In the 
light of  these undertakings, the Commission con-
cluded that the proposed transaction would not 
cause competition concerns in the European Eco-
nomic Area (EEA) or any substantial part of  it.

Sanofi-Aventis is a global pharmaceutical group en-
gaged in the research, development, manufacture 
and marketing of  healthcare products both through-
out the EU and worldwide. The main activities of  
Sanofi-Aventis are originator pharmaceuticals and 
vaccines for humans. Zentiva is a pharmaceutical 
group active in the Central and Eastern European 
Member States focused on the development, manu-
facturing and marketing of  branded generic phar-
maceutical products for the treatment of  cardiovas-
cular diseases, pain, diseases of  the central nervous 
system, alimentary and genito-urinary tract diseases 
and inflammatory conditions. Generic medicines are 
equivalent to original medicines and are sold once 
the patent for the latter has expired.

The Commission’s investigation covered over 
100 national pharmaceuticals markets in Central and 
Eastern European Member States on which the par-
ties’ activities overlap. The Commission found that 
competition concerns could be excluded in most 
of  these markets, in general because the joint mar-
ket shares of  Sanofi-Aventis and Zentiva are moder-
ate and a sufficient number of  competitors would 
 remain in the markets after the proposed transac-
tion.

However, the Commission found that the trans-
action – as originally notified – would have raised 
competition concerns for 15 pharmaceuticals mar-

kets in the Czech Republic, Slovakia, Romania, Bul-
garia, Hungary and Estonia. In these cases, there 
was a risk that the transaction would have reduced 
choice and/or led to higher prices for hospitals, 
 patients and the State treasury.

To address the Commission’s concerns, Sanofi-
Aventis offered to divest its Maalox (digestive prob-
lems, flatulence) business in Romania, its Ercefuryl 
(acute diarrhoeal diseases) business in the Czech 
Republic and its Trental (improving blood circula-
tion) business in the Czech Republic, Slovakia and 
Estonia. In addition, Sanofi-Aventis offered to di-
vest Zentiva’s Papaverinium business in Hungary, 
its Scobutil and Sulfat de Atropina business (all for 
alleviating cramps and spasms) in Romania, its Fla-
vobion (liver disease) business in the Czech Repub-
lic and the Slovak Republic, its Vasocardin, Betaxa 
and Tenoloc (heart disease) business in the Czech 
Republic, its Fokusin, Penester and Zoxon (benign 
prostate disease) business in Estonia, its Zopiclon 
(sleeping pills) business in Bulgaria and its Hypno-
gen (sleeping pills) business in the Czech Republic, 
Slovakia and Estonia.

BASF/Ciba

On 12 March 2009, under the EU Merger Regula-
tion, the European Commission cleared the pro-
posed acquisition of  Ciba of  Switzerland by BASF 
SE of  Germany. Both companies are active in the 
chemicals industry. To remedy the competition con-
cerns which the Commission had in relation to a 
number of  specialty chemical products, used inter 
alia in the paper, dyestuffs, plastics and skin care 
sectors, BASF offered to divest activities in the sec-
tors in question. In the light of  these commitments, 
the Commission concluded that the proposed trans-
action would not significantly impede effective com-
petition in the EEA or any substantial part of  it. 

BASF, the ultimate parent company of  the BASF 
Group, is based in Ludwigshafen, Germany and is 
the world’s largest chemical company. BASF is ac-
tive in chemicals, plastics, performance products, 
agricultural and nutritional products and oil and 
gas. Ciba, the ultimate parent company of  the Ciba 
(formerly Ciba Specialty Chemicals) Group, is a spe-
cialty chemicals company headquartered in Basel, 
Switzerland.

On the large majority of  markets the Commission’s 
investigation found that the proposed transaction 
would not significantly alter the competition struc-
ture, as a number of  credible and more significant 
competitors would continue to exercise a competi-
tive constraint on the merged entity. 

However, the Commission did find that the pro-
posed transaction in the notified form would raise 
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competition concerns in a number of  relevant spe-
cialised markets, namely:

- DMA3 (dimethylaminoethyl acrylate – a chemi-
cal intermediate)

- synthetic dry strength agents (used in the paper 
industry)

- bismuth vanadate (a pigment)

- indanthrone blue (a pigment)

- SA (styrene acrylic – used as a glue for paper 
applications)

- HALS (hindered amine light stabilizers – used 
in plastics) and

-	 UV	(ultraviolet	light)	filters	for	skin	care	prod-
ucts.

In these markets one or both parties held signifi-
cant market shares even before the transaction, and 
the proposed takeover is likely to lead to a further 
strengthening of  these positions.

To resolve these competition concerns, BASF pro-
posed to divest DMA3 production assets at Ludwig-
shafen (Germany), Ciba’s entire EEA synthetic dry 
strength agent business and Ciba’s global bismuth 
vanadate business. Regarding indanthrone blue, 
BASF agreed to transfer Ciba’s know-how of  the 
finishing line, all supply contracts, customer lists and 
inventories. For SA, BASF agreed to divest Ciba’s 
SA business (and the PVAc – polyvinyl acetate and 
AA – all acrylate businesses) in the EEA at Kaipi-
ainen (Finland). For HALS, BASF committed to 
divest Ciba’s entire Chimassorb 119 FL business, 
including the Chimassorb 119 FL production assets, 
relevant know-how and customer lists. For UV fil-
ters, BASF committed to conclude a UV Filter Li-
cence Agreement, giving third party access to the 
technology behind Tinosorb S (a UV filter patented 
and currently solely produced by Ciba).

Following a market test of  these remedies, the 
Commission concluded that the divested businesses 
would be viable and that the commitments would 
resolve the identified competition.

IPIC / Man Ferrostahl AG
On 13 March 2009, under the EU Merger Regula-
tion, the European Commission cleared the pro-
posed acquisition of  MAN Ferrostaal of  Germany, 
a general contractor that constructs turnkey indus-
trial plants, by International Petroleum Investment 
Company (IPIC) of  the United Arab Emirates. The 
decision is conditional upon IPIC’s commitment 
to divest MAN Ferrostaal’s stake in the melamine 
production technology licensing and plant engineer-
ing company, Eurotecnica. The Commission had 
concerns that the transaction, as originally notified, 

would reduce competition on the high-quality mela-
mine markets because of  the vertical relationship 
between Eurotecnica and the leading Austrian mela-
mine producer, AMI, controlled by IPIC. Melamine 
is a specialty chemical that is used, inter alia, in the 
paper, wood and automotive industry. In view of  
the remedies proposed, the Commission concluded 
that the operation would not significantly impede 
effective competition in the European Economic 
Area (EEA) or any substantial part of  it.

IPIC is an investment company, principally investing 
on a long-term basis in energy and energy-related 
companies outside of  the United Arab Emirates. 
IPIC controls Agrolinz Melamine International 
(AMI) of  Austria, a leading melamine producer 
with a melamine production technology of  its own. 
Melamine is used in a wide range of  applications 
such as surfaces (automotive industry or paper im-
pregnation for the production of  laminates), adhe-
sives and glues (particularly in the wood industry for 
the production of  chipboards and fibreboards) and 
as a flame retardant. For certain applications high 
quality melamine with specific requirements, such as 
purity and transparency, is required.

MAN Ferrostaal is active worldwide building turn-
key industrial plants and offering related services 
such as project development, project financing and 
project management. It has a minority sharehold-
ing in Eurotecnica, following a transaction approved 
by the Commission in January 2007. Eurotecnica is 
currently the only independent supplier of  a licence 
and related engineering services for high-pressure 
melamine production technology worldwide. This 
technology produces high quality melamine. During 
its investigation, the Commission identified compe-
tition concerns related to the high quality melamine 
market.

Due to the vertical relationship between Eurotecni-
ca and AMI on the melamine market, the Commis-
sion had concerns that the merged entity would be 
able to control entry and/or expansion in the high-
quality melamine market by steering Eurotecnica’s 
licensing policy vis-à-vis AMI’s competitors which 
are dependent on this technology. 

To address the Commission’s competition concerns, 
MAN Ferrostaal committed to divest its share in 
Eurotecnica. After market testing this commitment, 
the Commission concluded that the divestiture 
would be suitable to remedy its concerns.

Posten AB / Post Danmark A/S
On 21 April 2009 the European Commission 
cleared, under the EU Merger Regulation the pro-
posed merger between Posten of  Sweden and Post 
Danmark. Both undertakings are incumbent postal 
operators. The Commission’s decision is conditional 
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upon the commitment of  the parties to divest assets 
and customer contracts covering their entire over-
lap in the domestic standard business to business 
(B2B) parcel delivery services market in Denmark. 
The Commission concluded that the transaction, as 
modified by these commitments, would not signifi-
cantly impede effective competition in the European 
Economic Area (EEA) or any substantial part of  it.

Posten is wholly owned by the Kingdom of  Sweden. 
It is active in Sweden in the field of  postal serv-
ices (mail and parcels) and mail preparation serv-
ices (printing and enveloping) through its subsidiary, 
Strålfors. 

Post Danmark (PDK) is owned by the Kingdom of  
Denmark and CVC (a private equity and investment 
advisory firm) and is mainly active in Denmark in 
the field of  postal services (mail and parcels).

While the Swedish postal market has been fully lib-
eralised since 1993, the Danish market has not yet 
been liberalised. The Commission has therefore 
carefully considered the potential effects of  the 
merger on the upcoming liberalisation of  the Dan-
ish postal market, which has to take place before 
2011. The Commission’s investigations showed that 
liberalisation of  the Danish mail market is not at 
risk, as the proposed merger is unlikely to increase 
barriers to entry or expansion, or impede competi-
tion in the Danish mail market.

There is a horizontal overlap in the activities of  
Posten and Post Danmark in the provision of  par-
cel delivery services in Denmark, affecting a number 
of  parcel markets. In addition, a conglomerate rela-
tionship exists in Denmark between the provision 
of  printing and enveloping services by Strålfors, a 
subsidiary of  Posten, and mail distribution services 
by Post Danmark. 

The Commission’s market investigation showed that 
the proposed transaction, as initially notified, raised 
horizontal competition concerns with respect to the 
domestic standard business to business (B2B) parcel 
delivery services market in Denmark.

B —  Summaries of decisions taken under 
Article 8(2)

Arsenal / DSP
On 9 January 2009, under the EU Merger Regula-
tion, the European Commission approved the pro-
posed acquisition of  chemical company DSM Spe-
cial Products (DSP) of  the Netherlands by Arsenal 
Capital Partners (Arsenal), a US private equity firm. 
Arsenal owns Velsicol, a chemical company active 
in the EEA through its Estonian plant. DSP is a 
chemical company with a single production plant, 
which is in Rotterdam. Both parties produce ben-
zoic acid, a raw material used in the production of  
a variety of  goods, including as an antimicrobial 
preservative in food and drinks, in plasticisers, phar-
maceutical goods and pet food. In August 2008, 
based on its competition concerns, the Commission 
opened an in-depth investigation. Arsenal made the 
commitment to divest the whole of  its liquid and 
solid benzoic acid production, and also its sodium 
benzoate production, in the European Economic 
Area (EEA). In the light of  these commitments, the 
Commission concluded that the proposed transac-
tion would not significantly impede effective com-
petition in the EEA or any substantial part of  it. 

The Commission found that the proposed transac-
tion would have raised serious competition concerns 
in the EEA market for solid benzoic acid, if  the 
merged entity would have run the only two produc-
tion plants in the EEA. The Commission also found 
that imports of  benzoic acid into the EEA are very 
low and would not be capable of  constraining the 
merged entity’s behaviour.  

To address the Commission’s concerns, Arsenal of-
fered to divest the Velsicol production plant in Esto-
nia and therefore its entire solid and liquid benzoic 
acid production. The proposed divestment also in-
cludes the production of  sodium benzoate, a prod-
uct derived from benzoic acid and used primarily as 
a preservative in food and soft drinks, in order to 
ensure the full viability of  the divested business. The 
buyer of  the divested business will therefore be in a 
position to compete in the market for solid benzoic 
acid and become a credible alternative supplier. 


