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The new settlement procedure in selected cartel cases

María Luisa TIERNO CENTELLA (1)

The Commission has introduced the option of set-
tling cartel cases where the Commission and the 
parties reach the same conclusions on the scope 
of the respective parties’ liability and the facts of 
the infringement on the basis of the evidence in 
the Commission file. To this end, the Commis-
sion has amended Regulation (EC) No 773/2004 
and adopted a Commission Notice on the subject 
(together referred to as the ‘Settlements Package’). 
EU settlements are not an informal tool for clos-
ing infringement procedures, but regular, simpli-
fied procedures leading to the adoption of a Deci-
sion establishing an infringement and imposing a 
fine, and they are subject to judicial review. Fines 
imposed at the end of settlement procedures will 
be 10% lower than the fines that would have been 
imposed otherwise. From the point of view of the 
general interest, settlements are appropriate where 
procedural savings can be obtained and resources 
can be redeployed on other cases. The settlement 
procedure only applies to cartels, as an alternative 
to the ordinary antitrust procedure, and it does not 
interfere with the application or the level of reward 
provided for in the Leniency Notice. (1)

Introduction

Settlements are an option for companies which, 
in full knowledge of the strength of the Commis-
sion case in a cartel investigation, prefer to admit 
liability, bring an end to the procedure and obtain 
a reduction of the fine, rather than explore every 
procedural option available. Companies are free to 
stick to the ordinary antitrust procedure instead, 
if they intend to contest the Commission’s find-
ings and challenge its interpretation of evidence 
by all means and exhaust all time-limits up until 
the final decision and beyond. So settlements are 
an alternative to the ordinary antitrust procedure, 
which continues to apply to cartel cases by default 
and as a fall-back procedure, i.e. whenever a set-
tlement is not reached either because it was never 
explored in a given case or because such efforts 
failed.

(1) Directorate-General for Competition, Directorate G 
(Cartels). The content of this article does not necessa-
rily reflect the official position of the European Com-
mission. Responsibility for the information and views 
expressed lies entirely with the author.

EU settlements are not informal ways of closing 
an investigation, quite the contrary. A ‘settle-
ment’ is a formal infringement Decision reflecting 
the findings of the investigation and imposing a 
fine (reduced by 10%), adopted under Articles 7 
and 23 of Regulation (EC) No 1/2003 at the end 
of a regular, streamlined procedure in which the 
addressees have expressly accepted liability for an 
infringement of Article 81 EC.

The settlements package is designed to extract 
procedural efficiencies from some of the ways in 
which companies may choose to exercise their 
subjective rights. Even under the ordinary proce-
dure, the right of access to the file and the right to 
participate in an oral hearing are exercised only 
if the parties so request, and any company may 
decide to contribute to the Commission’s investi-
gation or acknowledge its findings, for example. 
Provided that those choices are not imposed on 
the company, they are unimpeachable and they 
have no bearing on the legality of the Decision 
adopted at the end of the procedure. Some choices 
may be more helpful than others in speeding up 
the adoption of a decision. However, one-off deci-
sions by individual companies do not simplify pro-
ceedings significantly in multilateral cases, such 
as those of cartels: for example, substantive replies 
to the statement of objections made by others will 
need to be processed, an oral hearing might still 
be held and full access has to be prepared for other 
parties anyway.

The settlement package introduces specific incen-
tives and safeguards to encourage options that can 
lead to a streamlined procedure if chosen by all 
or most of the parties under investigation. It also 
introduces procedural variations to allow for the 
possibility to speed up proceedings ahead of the 
formal statement of objections, and it provides 
guidance for companies willing to explore that 
course of action. The settlements package also 
ensures that parties make an informed choice in 
the light of the evidence in the Commission’s file 
and in full awareness of the charges and conse-
quences they face.

The settlement procedure applies only to car-
tel cases. Since cartels are deliberate, flagrant 
infringements, in such cases the debate between 
the suspect companies and the Commission 
focuses on the scope and accuracy of the facts 
and on the value and extent of evidence in the 
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file. In contrast to other antitrust cases, there is 
no discussion of intent, market definition or how 
anti-competitive and pro-competitive effects 
should be balanced. Convergent views are likely to 
be reached relatively quickly in cartel cases, which 
are often driven by compelling evidence and/or 
insiders’ statements, compared with other anti-
trust cases. On the other hand, the Commission 
has no obligation to settle a case and may make its 
own judgment about whether the features of the 
case or the overall progress made is likely to result 
in procedural efficiencies justifying the reduction 
in the fine.

Simplifying cartel procedures may be worth a 
reward for cooperation and a dedicated legal 
instrument because cartel investigations are com-
paratively frequent and procedural costs may be 
high because of the multiplicity of parties and 
languages involved and the fact that the average 
cartel file numbers tens of thousands of pages, all 
of which have to be screened for confidentiality 
issues, while only a few hundred of those pages, 
on average, are actually used in evidence.

The Commission conducts thorough investiga-
tions in all cartel cases. By the time settlement 
discussions start, it is ready to issue a fully fledged 
statement of objections drafted to stand up in 
court, failing a settlement. So settlement discus-
sions are not meant to extract more evidence 
but to debate the preliminary findings and the 
evidence already gathered by the Commission. 
Under the settlement procedure, the Commission 
effectively hears the parties and gives them the 
opportunity to argue their case convincingly, but 
there is no negotiation or bargaining on the scope 
of the objections envisaged, the use of evidence or 
the appropriate sanction in exchange for parties’ 
cooperation in reducing the cost of the case. If 
the parties and the Commission cannot convince 
each other of their case, they will argue it again 
through the ordinary procedure.

The ‘Settlements Package’ in the legal 
and institutional framework

While, as we have seen, parties can choose whether 
or not to exercise certain rights, there is no scope 
for adjusting or compromising on a number of 
other rights and duties:

— Any commitment not to appeal against a Com-
mission decision would be unenforceable and 
void.

— The College of Commissioners must remain 
free to decide and must still consult the Advi-
sory Committee. Therefore, a settlement is 

only reached when the Commission set out its 
final position in the Decision, after consulting 
the Advisory Committee.

— Any infringement Decision would be null and 
void if the Commission: (a) had not previously 
initiated proceedings or (b) had not issued a 
statement of objections against the companies 
including all the objections in the Decision (2) 
or (c) had not given them the opportunity to 
argue their case, or (d) had refused access to 
the evidence used to support objections against 
the parties concerned. By contrast, if no access 
is granted to other documents in the file 
requested by a party, the decision will only be 
void if the party concerned can show that the 
Decision would have been different if it had 
obtained access.

The Settlements Package has been conceived to 
create flexibility within the existing limits imposed 
by the Treaty, Regulation 1/2003 and consolidated 
case law. It consists of:

— Commission Regulation (EC) No 622/2008 
of 30 June 2008 amending Regulation (EC) 
No 773/2004, as regards the conduct of settle-
ment procedures in cartel cases (3), which intro-
duces the option of applying alternative rules 
and timing for the initiation of proceedings, 
the role of complainants, access to the file and 
oral hearings, within the limits laid down by 
Council Regulation (EC) No 1/2003.

— Commission Notice on the conduct of settlement 
procedures in view of the adoption of Decisions 
pursuant to Article 7 and Article 23 of Council 
Regulation (EC) No 1/2003 in cartel cases (4) (the 
Settlements Notice), which provides guidance 
on the interpretation of the new provisions of 
Regulation No 773 and on the particulars of 
the new procedure. Companies can rely on this 
basic framework to understand the stakes and 
guarantees available, to anticipate and evalu-
ate the cooperation expected from them and to 
assess whether or not it is worth settling.

(2) ‘The rights of the defence are infringed as a result of a 
discrepancy between the statement of objections and 
the final decision only where an objection stated in the 
decision was not set out in the statement of objections in 
a manner sufficient to enable the addressees to defend 
their interests’ (Case T-44/00 Mannesmannröhren-
Werke v Commission [2004], paragraphs 98 to 100; Case 
T-15/02 BASF AG v Commission, paragraph 95).

(3) OJ L171, 01.07.2008, pp. 3-6.
(4) OJ C167, 02.07.2008, pp. 1-6.
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Procedure leading to settlement 
decisions in cartel cases

No settlement without a prior, ordinary 
investigation
The usual investigative measures and means, such 
as inspections, leniency applications and infor-
mation requests will be used. At that stage there 
are no means to assess whether settling might be 
an option. The Commission will investigate and 
provisionally verify the facts internally before it 
explores the option of a settlement with the par-
ties.

Exploring the parties’ interest in settling
In deciding whether it is worth exploring a set-
tlement in a given case, the Commission will 
assess the prospects of reaching a settlement with 
all companies concerned and hence handling the 
case more efficiently than by following the ordi-
nary procedure. It may be possible to exclude set-
tlements from the outset if one can reasonably 
foresee that some company is unlikely to settle or 
that several companies concerned are not likely to 
settle on the same (or compatible) terms. The fac-
tors set out in point 5 of the Settlements Notice 
give an idea of the considerations that might be 
relevant, such as the number of parties concerned, 
the number of parties which have not applied for a 
leniency reward or will not obtain one, the number 
of parties that have spontaneously opted to engage 
in settlement discussions, foreseeable divergences 
in their relative positions and conflicts over the 
attribution of liability, and the likely extent to 
which the facts will be contested.

If the Commission considers that it is worth 
exploring settlements, it will notify the relevant 
companies of the decision to initiate proceedings 
and set a time-limit within which each of them 
can declare in writing its interest in participating 
in bilateral settlement discussions with the Com-
mission (participating in them does not imply any 
admission of illegal conduct or duty to settle for 
the parties concerned). If the Commission has 
initiated proceedings against several legal enti-
ties which it identifies within the same group of 
undertakings, it will also indicate that to the legal 
entities concerned, which should then appoint a 
single representative to participate in settlement 
discussions. This does not imply parental liability, 
but facilitates the conduct of bilateral discussions 
and allows parties with identical or similar inter-
ests to be equally and simultaneously aware of the 
content and conclusions of the meetings. Parties 
will be reminded that the time-limit set to declare 
their interest in participating in settlement dis-

cussions is also the time-limit within which they 
can still submit any leniency application under 
preparation. Beyond that time-limit, leniency 
applications are not forbidden, but they may (and 
normally will) be rejected on the grounds that the 
time-limit has expired (5).

Bilateral settlement discussions with the 
parties to the proceedings
Bilateral settlement discussions with the parties 
take place between the initiation of proceedings 
and the issuing of a formal statement of objections 
(SO), with the investigated companies that have 
become ‘parties to the proceedings’ by then. Such 
is the effect of a decision initiating proceedings for 
its addressee. Moreover, the companies in question 
can be sure from the moment that proceedings are 
initiated that only the Commission is competent 
to apply Article 81 EC to the case (the initiation of 
proceedings by the Commission relieves national 
competition authorities of that duty).

Settlement discussions are bilateral in order to 
focus efficiently on the concerns of the relevant 
undertaking (several parties may correspond to a 
single undertaking) in a relatively short sequence 
of meetings, without having to get into compara-
tive exercises.

Settlement discussions allow both the parties and 
the Commission to evaluate the benefits of set-
tling from their respective viewpoints and make 
an informed choice between the settlement proce-
dure and the ordinary procedure. They take place 
on the basis of a template of settlement submis-
sion.

The Commission is not obliged to pursue set-
tlement discussions if the parties’ positions and 
arguments lead to the conclusion that a settlement 
is unlikely or that it would not serve the public 
interest because the efficiencies sought with a set-
tlement procedure are not likely to be achieved 
overall. In such a scenario, the Commission may 
put an end to settlement discussions and, conse-
quently to any further disclosure of evidence or 
information and revert to the ordinary proce-
dure.

As discussions progress, the Commission informs 
the parties of the objections envisaged against 
them, discloses the evidence supporting those 
objections and, ultimately, discloses the fine range 
calculated according to the Guidelines on fines. 

(5) Point 13 of the Settlements Notice reads: ‘The Commis-
sion may disregard any application for immunity from 
fines or reduction of fines on the ground that it has been 
submitted after the expiry of the time-limit referred to 
in point 11’.
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Parties have every opportunity to express their 
views on the objections and the evidence and to 
argue their position. Their arguments will be con-
sidered and they may convince the Commission 
to amend or drop some original objections, with 
an effect on the range of potential fines. In this 
way, parties are able to effectively exercise their 
rights to be heard on the objections envisaged (see 
point 24 of the Settlements Notice (6)). Addition-
ally, parties will have been informed of the range 
of likely fines that they may face (which does not 
happen in the ordinary procedure).

Further to the evidence supporting the objections 
envisaged, a company genuinely lacking informa-
tion about its own past behaviour or the circum-
stances surrounding a certain period or aspect 
of the cartel (e.g. if former employees or other 
individuals who represented the company or its 
predecessor are no longer available), may lodge 
a reasoned request justifying this and specifying 
other (non-confidential versions of) accessible 
documents or document categories that it would 
like to consult to make an informed choice. For 
this purpose, the parties consult the case-file list 
as it stands at that point in time. The Commission 
grants this sort of request if it is justified, unless 
the access requested would jeopardise the proce-
dural economies intended under the settlement 
procedure. The Commission does not refuse to 
grant access to the documents or full access to the 
file altogether, but it may refuse to grant it before 
issuing the SO and do it following the ordinary 
procedure. The parties may always call upon the 
Hearing Officer for any issue concerning access to 
the file and due process.

(6) ‘(...) for the parties’ rights of defence to be exercised effec-
tively, the Commission should hear their views on the 
objections against them and supporting evidence before 
adopting a final decision and take them into account by 
amending its preliminary analysis, where appropriate. 
The Commission must be able not only to accept or 
reject the parties’ relevant arguments expressed during 
the administrative procedure, but also to make its own 
analysis of the matters put forward by them in order to 
either abandon such objections because they have been 
shown to be unfounded or to supplement and reassess 
its arguments both in fact and in law, in support of the 
objections which it maintains’. These principles are 
based on the case law of the European Court of Justice 
in Case 41/69 ACF Chemiefarma v Commission [1970] 
ECR 661, at paras 47, 91 and 92; Joined Cases 40/73 to 
48/73, 50/73, 54/73 to 56/73, 111/73, 113/73 and 114/73 
Suiker Unie and Others v Commission [1975] ECR 1663, 
at paras 80, 437 and 438; and Joined Cases 209/78 to 
215/78 and 218/78 Van Landewyck and Others v Com-
mission [1980] ECR 3125, para. 68; and of the Court of 
First Instance in: Case T-44/00 Mannesmannröhren-
Werke v Commission [2004] ECR II-0000, paras 98 to 
100; and in Case T-15/02, BASF AG v Commission, of 
15 March 2006, at paras 93 and 95.

On the other hand, parties are warned that coor-
dination to distort the facts, or to distort the evi-
dential value of documents in the file to find com-
mon ground suiting all parties, may lead the Com-
mission to end settlement discussions, to cite this 
as an aggravating circumstance and to withdraw 
leniency (see point 5 of the Settlements Notice 
(7)). In the same way that the Commission does 
not bargain with companies, but merely relies on 
the compelling nature of the evidence gathered 
and the 10% incentive in order to get companies 
to settle, it does not depend on undertakings 
negotiating joint settlement terms amongst them-
selves. There are no formal records of settlement 
discussions other than the parties’ settlement sub-
missions, if that stage is reached. That allows the 
parties to have frank exchanges and helps protect 
the confidentiality of settlement discussions, as 
does the ban on parties disclosing the contents of 
the talks to other companies or authorities in any 
jurisdiction without the Commission’s permission 
(see point 7 of the Settlements Notice (8) and the 
new Article 10a(2) of Regulation 773/2004 (9)).

Parties’ Settlement Submissions
Once an understanding has been reached on the 
terms of the settlement submission and similar 
progress has been made with all parties concerned 
in the settlement discussions, the Commission 
may set a time-limit within which the undertak-
ings may lodge their respective settlement sub-
missions.

(7) ‘(…) The Commission may also decide to discontinue 
settlement discussions if the parties to the proceedings 
coordinate to distort or destroy any evidence relevant to 
the establishment of the infringement or any part thereof 
or to the calculation of the applicable fine. Distortion or 
destruction of evidence relevant to the establishment of 
the infringement or any part thereof may also consti-
tute an aggravating circumstance within the meaning of 
point 28 of the Commission Guidelines on the method 
of setting fines imposed pursuant to Article 23(2)(a) of 
Regulation (EC) No 1/2003 (the Guidelines on fines), 
and may be regarded as lack of cooperation within the 
meaning of points (12) and (27) of the Leniency Notice 
(…)’.

(8) ‘The parties to the proceedings may not disclose to 
any third party in any jurisdiction the contents of the 
discussions or of the documents which they have had 
access to in view of settlement, unless they have a prior 
explicit authorisation by the Commission. Any breach 
in this regard may lead the Commission to disregard the 
undertaking’s request to follow the settlement proce-
dure. Such disclosure may also constitute an aggrava-
ting circumstance, within the meaning of point 28 of 
the Guidelines on fines and may be regarded as lack of 
cooperation within the meaning of points (12) and (27) 
of the Leniency Notice’.

(9) ‘(…) This information shall be confidential vis-à-vis 
third parties, save where the Commission has given a 
prior explicit authorisation for disclosure (…)’.
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A party lodging a settlement submission formally 
commits to the settlement procedure and to set-
tling, provided that the Commission follows up. 
Should the SO raise objections other than those 
acknowledged by a party or if the Commission 
intends to impose a fine exceeding the maximum 
amount submitted, the party concerned is no 
longer bound by its submission, and the acknowl-
edgements provided cannot be used in evidence 
against any of the parties to the proceedings 
(see points 21 (10) and 22 (11) of the Settlements 
Notice).

Parties’ settlements submissions must include the 
following (see the new Article 10a(2) of Regula-
tion (EC) No 773/2004 and point 20 of the Settle-
ments Notice):

1. An acknowledgement of the parties’ liability 
for the infringement and of their involvement 
in it, as described (object, duration, main facts, 
legal assessment, etc.).

2. An indication of the maximum amount of the 
fines the parties would expect to be imposed.

3. The parties’ request to:

 a)  apply the settlement procedure to the case,

 b)  receive the SO and the final decision in one 
of the official EU languages.

4. The parties’ confirmation that they:

 a)  Have kept the contents of settlements dis-
cussions confidential;

 b)  Have been informed of the Commission’s 
objections in a satisfactory manner;

 c)  Have been given the opportunity to be 
heard, so that they will request neither fur-
ther access to the file nor an oral hearing.

Settlement submissions receive the same protec-
tion from discovery as corporate statements to 
qualify for leniency under points 35 to 39 of the 
Settlements Notice.

(10) ‘The acknowledgments and confirmations provided by 
the parties in view of settlement constitute the expres-
sion of their commitment to cooperate in the expeditious 
handling of the case following the settlement procedure. 
However, those acknowledgments and confirmations 
are conditional upon the Commission meeting their 
settlement request, including the anticipated maximum 
amount of the fine’.

(11) ‘Settlement requests cannot be revoked unilaterally 
by the parties which have provided them unless the 
Commission does not meet the settlement requests by 
reflecting the settlement submissions first in a statement 
of objections and ultimately, in a final decision (…)’.

Simplified procedure until the final 
Decision
Pursuant to Article 10(1) of Regulation 773/2004, 
issuing a statement of objections is a mandatory 
step prior to the adoption of a final Decision in 
any EU antitrust procedure. In settlement pro-
cedures, if the parties’ settlement submissions 
correspond to the understanding reached during 
the settlement discussions, the Commission, in 
turn, normally adopts a streamlined SO reflect-
ing their content (see point 22 of the Settlements 
Notice). Consequently, parties committed to set-
tling are expected to reply to the SO by confirm-
ing that the SO reflects their submission (see point 
26 of the Settlements Notice (12)). Following this 
confirmation, further access to the file or an oral 
hearing is superfluous (see new Articles 12(2) (13) 
and 15(1a) (14) of Regulation 773/2004). It must 
be noted that parties who choose to settle have 
already had access to the necessary parts of the file 
to their satisfaction, and that they have been heard 
orally during bilateral discussions in advance of 
their voluntary submission and of the formal noti-
fication of objections. Also, a settlement is reached 
only if the final Decision reflects the parties’ sub-
missions.

Consequently, the streamlined SO can be turned 
into a decision with minimal changes and addi-
tions. In particular, the final settlement deci-
sion imposes a fine including the 10% settlement 

(12) ‘Should the statement of objections reflect the parties’ 
settlement submissions, the parties concerned should 
within a time-limit of at least two weeks set by the Com-
mission in accordance with Articles 10a(3) and 17(3) 
of Regulation (EC) No 773/2004, reply to it by simply 
confirming (in unequivocal terms) that the statement 
of objections corresponds to the contents of their set-
tlement submissions and that they therefore remain 
committed to follow the settlement procedure. In the 
absence of such a reply, the Commission will take note 
of the party’s breach of its commitment and may also 
disregard the party’s request to follow the settlement 
procedure’.

(13) ‘However, when introducing their settlement submis-
sions the parties shall confirm to the Commission that 
they would only require having the opportunity to 
develop their arguments at an oral hearing, if the state-
ment of objections does not reflect the contents of their 
settlement submissions’.

(14) ‘After the initiation of proceedings pursuant to 
Article 11(6) of Regulation (EC) No 1/2003 and in order 
to enable the parties willing to introduce settlement sub-
missions to do so, the Commission shall disclose to them 
the evidence and documents described in Article 10a(2) 
upon request and subject to the conditions established 
in the relevant subparagraphs. In view thereof, when 
introducing their settlement submissions, the parties 
shall confirm to the Commission that they will only 
require access to the file after the receipt of the state-
ment of objections, if the statement of objections does 
not reflect the contents of their settlement submissions’.
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reduction and not exceeding the maximum level 
of the fine as accepted by the party in its submis-
sion. The 10% reduction applies to the final cal-
culation of the fine, after any leniency reward has 
been granted. This ensures that any company set-
tling gets the same level of settlement reduction, 
even if it reaches the ceiling for financial liabil-
ity laid down in Article 23(4) of Regulation (EC) 
No 1/2003 (15).

Before adoption, the draft decision is submitted 
to the Advisory Committee of representatives 
of the Member States, for their opinion (see new 
Article 10a (3) of Regulation 773/2004 (16)) and 
the Hearing Officer drafts a report, as in any other 
antitrust procedure.

Under point 29 of the Settlement Notice (17), in 
the hypothetical (and truly exceptional) case 
that the Commission intends not to settle in the 
end, it cannot adopt a decision without issuing a 

(15) ‘The financial liability of each undertaking in respect of 
the payment of the fine shall not exceed 10% of its total 
turnover in the preceding business year’.

(16) ‘When the statement of objections notified to the par-
ties reflects the contents of their settlement submissions, 
the written reply to the statement of objections by the 
parties concerned shall, within a time-limit set by the 
Commission, confirm that the statement of objections 
addressed to them reflects the contents of their settle-
ment submissions. The Commission may then proceed 
to the adoption of a decision pursuant to Article 7 and 
Article 23 of Regulation (EC) No 1/2003 after consulta-
tion of the Advisory Committee on Restrictive Practices 
and Dominant Positions pursuant to Article 14 of Regu-
lation (EC) No 1/2003’.

(17) ‘The Commission retains the right to adopt a final 
position which departs from its preliminary position 
expressed in a statement of objections endorsing the 
parties’ settlement submissions, either in view of the 
opinion provided by the Advisory Committee or for 
other appropriate considerations in view of the ulti-
mate decisional autonomy of the Commission to this 
effect. However, should the Commission opt to follow 
that course, it will inform the parties and notify to them 
a new statement of objections in order to allow for the 
exercise of their rights of defence in accordance with the 
applicable general rules of procedure. It follows that the 
parties would then be entitled to have access to the file, 
to request an oral hearing and to reply to the statement 
of objections. The acknowledgments provided by the 
parties in the settlement submissions would be deemed 
to have been withdrawn and could not be used in evi-
dence against any of the parties to the proceedings’.

new statement of objections and allowing a new 
defence following the ordinary procedure.

Final remarks

Practice will bring proficiency, in this field as in 
any other. Once experience is gained in dealing 
with settlements, procedural economies should be 
made in the length of the administrative proce-
dure and in the resources necessary to deal with 
individual cases both at the administrative stage 
and in litigation.

In the field of cartels, the Settlements Package, 
like the revision of the Leniency Notice, shows 
that the Commission does not rest on its lau-
rels, but actively searches for ways to maintain 
and improve its performance and record against 
a moving target, so that its enforcement efforts 
increase deterrence against cartel behaviour.




