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Rolling back regulation in the telecoms sector: a practical example

Ágnes SZARKA (1)

�.  Introduction (�)
The Regulatory Framework for Telecommunica-
tions (2), in force since 2003, introduced a new 
regulatory approach, basing the sector-specific ex 
ante regulation on the principles of competition 
law. It requires the national regulatory authorities 
(‘NRAs’) to define and analyse telecoms markets 
in accordance with competition law principles. 
In determining whether an undertaking has 
significant market power in a specific market, 
NRAs have to use the concepts and principles of 
competition law. The concept of significant mar-
ket power (‘SMP’) is equivalent to the concept 
of dominance, as defined in the case law of the 
Court of Justice and Court of First Instance of the 
European Communities.

One of the Regulatory Framework’s main objec-
tives is to gradually phase out sector-specific 
regulation and leave an increasing part of the 
industry to be governed by competition law only. 
The Regulatory Framework is currently under 
review (3), the Commission having adopted the 
legislative proposal for the reform in November 
2007. The proposals are a big step towards further 
deregulation and will help to ensure the transi-
tion of the telecoms sector to the state of effective 
competition.

The Regulatory Framework requires NRAs to 
notify the Commission of the results of their mar-
ket analyses and the regulatory measures they 
intend to impose on operators with significant 
market power. In the context of the electronic 
communications consultation mechanism (also 

(1) Directorate-General for Competition, unit C-1. The 
content of this article does not necessarily reflect the 
official position of the European Commission. Respon-
sibility for the information and views expressed lies 
entirely with the author.

(2) The Regulatory Framework consists of Directive 
2002/21/EC of the European Parliament and of the 
Council of 7 March 2002 on a common regulatory frame-
work for electronic communications networks and ser-
vices (the ‘Framework Directive’ — OJ L 108, 24.4.2002) 
and four specific directives: the Authorisation Directive 
(2002/20/EC), the Access Directive (2002/19/EC), the 
Universal Service Directive (2002/22/EC) and the Data 
Protection Directive (2002/58/EC). 

(3) The Commission adopted three legislative proposals 
on 13 November 2007 to amend the current Regulatory 
Framework. [See COM(2007)0697-0699.] The text of 
the proposal is available at http://ec.europa.eu/informa-
tion_society/policy/ecomm/tomorrow/index_en.htm 

known as ‘Article 7 procedure’) (4), the Commis-
sion checks the draft measure’s compatibility with 
Community law and its contribution to the single 
market. The Commission has one month to make 
comments on the notified draft measure (or not). 
If the Commission has serious doubts about the 
draft measure’s compatibility with Community 
law or if the draft measure would create a barrier 
to the single market (due to the market definition 
or the SMP assessment applied by the NRA), the 
Commission could require a national regulator 
not to adopt a notified regulatory measure. In this 
case the Commission can open a second phase 
investigation, which would last two months. At 
the end of the second phase investigation, the 
Commission may adopt a decision requiring the 
NRA to withdraw the draft measure (the so-called 
veto decision) (5).

�.   The revised Recommendation 
on relevant markets

The purpose of the Recommendation on relevant 
product and service markets is to identify, in 
accordance with the principles of competition 
law, product and service markets within the elec-
tronic communications sector that justify the 
imposition of ex ante regulatory obligations. The 
Commission adopted the initial version of the 
Recommendation on relevant markets in Febru-
ary 2003 (6). The first Recommendation identi-
fied 18 markets (7 retail markets and 11 whole-
sale markets) where ex ante regulation may be 
warranted. These markets were potential candi-
dates for regulation, although ultimately regula-
tion depends on whether NRAs find one or more 
operators with SMP in a particular market.

(4) This procedure is set out in Article 7 of the Framework 
Directive

(5) For an overview of the market review and Article 7 con-
sultation mechanism, see KRUEGER and DI MAURO, 
‘The Article 7 consultation mechanism: managing the 
consolidation of the internal market for electronic com-
munications», Competition Policy Newsletter, 2003 
— number 3, p.33-36.

(6) Commission Recommendation 2003/311/EC of 11 Feb-
ruary 2003 on relevant product and service markets 
within the electronic communications sector suscep-
tible to ex ante regulation in accordance with Direc-
tive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for elec-
tronic communication networks and services, OJ L 114, 
8.5.2003, p. 45

http://ec.europa.eu/information_society/policy/ecomm/tomorrow/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/tomorrow/index_en.htm
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Article 15(1) of the Framework Directive requires 
the Commission to undertake a regular review 
of the Recommendation on relevant markets, 
to ensure that the regulation keeps up with the 
changing market conditions. In December 2007, 
the Commission thus adopted a revised version 
of the Recommendation on relevant markets (‘the 
Recommendation’) (7). The Recommendation sig-
nificantly reduced the number of relevant markets 
considered to be candidates for regulation: there 
are now 7 markets (1 retail market and 6 whole-
sale markets) identified as markets susceptible to 
ex ante regulation. The Recommendation opens 
the door to deregulating most retail markets, fol-
lowing the general principle that retail regulation 
should only be imposed where wholesale regula-
tion would fail to ensure effective competition.

The Recommendation also removed regulation 
from certain wholesale markets, the market for 
trunk segments of leased lines and the transit mar-
ket being two examples. The main reason behind 
this was the fact that parallel infrastructure is 
being built in all Member States at the core level 
of the network (between major cities). The pres-
ence of alternative infrastructure may constrain 
the incumbent’s behaviour when providing trunk 
segments and transit services. However, it must 
be noted that in some Member States alternative 
infrastructure may be less developed in less busy 
(thin) routes. If the number of these thin routes 
remains high in a Member State, the NRA might 
be in a position to demonstrate that ex ante regu-
lation is still needed in these markets.

3.  The three-criteria test
The Framework Directive states that there is a need 
for ex ante regulation in certain circumstances in 
order to ensure the development of a competitive 
market (8). However, at the same time it is impor-
tant to ensure that ex ante regulation should only 
take place in markets where there is no effective 
competition, i.e. in markets where there is one or 
more undertakings with SMP, and where national 
and Community competition law remedies are 
not sufficient to address the problem (9).

(7) Commission Recommendation 2007/879/EC of 17 De-
cember 2007 on relevant product and service markets 
within the electronic communications sector suscep-
tible to ex ante regulation in accordance with Direc-
tive 2002/21/EC of the European Parliament and of the 
Council on a common regulatory framework for elec-
tronic communication networks and services, OJ L 344, 
28.12.2007, p. 65

(8) Recital 25 of the Framework Directive
(9) Recital 27 of the Framework Directive

The test to determine whether ex ante regula-
tion is warranted in a market is explained in the 
 Recommendation. The Recommendation states 
that the following criteria should be applied to 
identify markets that are susceptible to ex ante 
regulation: (1) there are high and non-transitory 
barriers to entry; (2) the market structure does 
not tend towards effective competition within 
a relevant time horizon; and (3) the application 
of competition law alone would not adequately 
address the market failure concerned. These cri-
teria should be applied cumulatively, to the effect 
that failure to meet one of them should mean that 
regulation is not warranted. The Commission 
applied these three criteria when it identified the 
markets listed in the Annex to the Recommenda-
tion. The Recommendation also states that, when 
identifying markets other than those set out in 
the Annex to the Recommendation, NRAs should 
ensure that the three criteria are all met. In other 
words, NRAs can identify markets which are not 
on the list of relevant markets (e.g. markets which 
were removed from the list of relevant markets) 
provided that they can demonstrate that each of 
the three criteria are met (10). Meeting the three-
criteria test does not automatically mean that 
regulation is warranted. Regulation is only war-
ranted if, in a market that meets the three-criteria 
test, one or more operators are found to have sig-
nificant market power.

In practice, NRAs have to take a two-step approach 
when defining and analysing markets which dif-
fer from those identified in the Recommendation. 
In the first step the NRA has to identify specific 
aspects of market failure in telecoms markets 
(Article 15 of the Framework Directive) by means 
of the three-criteria test. If the three-criteria test 
shows that regulatory intervention might be war-
ranted in principle, the NRA analyses in a second 
step whether one or more operators in fact have 
SMP on the respective market. If this analysis 
establishes that one or more operators have SMP, 
regulatory obligations have to be imposed on the 
SMP operator(s).

(10) Although the details of the three criteria are set out in the 
Recommendation, the need to carry out the three-crite-
ria test stems from the Framework Directive itself and 
it forms part of the market analysis. Article 16(4) of the 
Framework Directive provides that a pre-condition for 
any intervention is that the relevant market is not effec-
tively competitive. Article 16(4) is further explained in 
recital 27 of the Framework Directive, which stipulates 
that ex ante regulation should only take place in markets 
where there is no effective competition, i.e. in markets 
where there is only one or more undertakings with SMP, 
and where national and Community competition law 
remedies are not sufficient to address the problem.
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4.   The transit market and the wholesale 
market for trunk segments of leased 
lines in Poland

Two recent cases notified by the Polish NRA 
under the Article 7 procedure (11) illustrate the 
importance of the three-criteria test. In both cases 
the Commission had serious doubts as to whether 
the markets defined by the NRA meet the three-
criteria test and whether there was SMP in the 
given markets. These cases were the first two cases 
where the NRA wanted to regulate an ‘old’ market 
(i.e. a market which is no longer included in the 
Recommendation) and the Commission did not 
agree with the NRA’s conclusions that the markets 
passed the three-criteria test. The Commission 
expressed its view that imposing or maintaining 
regulation in a market which is not susceptible 
to ex ante regulation would affect trade between 
Member States and would raise concerns about 
the measure’s compatibility with Community law. 
Following the Commission’s serious doubts, the 
NRA has withdrawn both notifications.

4.1.  The market for transit services in the 
fixed public telephone network in 
Poland

In April 2008, the Polish Communications Regu-
latory Authority (‘UKE’) notified a draft measure 
to the Commission concerning the Polish market 
for transit services in the fixed network. Tran-
sit services refer to the conveyance of switched 
calls between transit switches. Transit services 
comprise conveyance both between switches on 
a given network and between switches on differ-
ent networks, including pure conveyance across a 
third network.

In the notification UKE concluded that Telekomu-
nikacja Polska S.A. (‘TP’), the incumbent opera-
tor, should be designated as an operator with SMP 
in the market.

4.1.1.  Failure to establish that the market is 
susceptible to ex ante regulation

The market for transit services had been removed 
from the Recommendation and thus is no longer 
identified as a market susceptible to ex ante reg-
ulation. Therefore, if the NRA wants to impose 
regulation, it first has to establish that the mar-
ket fulfils the three-criteria test (i.e. there are high 

(11) The two cases were registered under PL/2008/0766 and 
PL/2008/0772, available at http://ec.europa.eu/informa-
tion_society/policy/ecomm/implementation_enforce-
ment/article_7/index_en.htm 

and non-transitory entry barriers; the structure of 
the market does not tend towards effective com-
petition; and competition law is not sufficient to 
address the market failures).

As regards the first criterion (high and non-tran-
sitory entry barriers), UKE concluded that there 
were high entry barriers in the transit market due 
to significant sunk costs related to the creation of 
the necessary infrastructure (especially if the new 
entrant wanted to build an infrastructure similar 
in size to the incumbent’s network). UKE stressed 
that none of the alternative operators has a net-
work which is comparable in size to TP’s network. 
Moreover, TP has points of interconnection with 
almost all operators and uses its own infrastruc-
ture while other operators also use leased infra-
structure (sometimes they lease infrastructure 
from TP). UKE also claimed that the new entrants 
are active only in certain selected areas of Poland 
and their activities are small-scale.

The Commission took the view that, when assess-
ing the first criterion, UKE had to examine 
whether the market has experienced entry and 
whether entry has been or is likely to be suffi-
ciently immediate and persistent to limit market 
power. The Commission noted that there are sev-
eral operators providing transit services in Poland. 
Even if a number of these operators are active only 
in certain selected areas of Poland, new entry has 
taken place in this market and some of the new 
entrants have managed to achieve a substantial 
market share. For example, one of the alternative 
operators, EXATEL S.A., secured a substantial 
market share (approx. 12% when including on-net 
transit in the market definition and approx. 18% 
when looking at the merchant market), while TP’s 
market shares have decreased significantly.

Although UKE stated that alternative operators 
have rolled out their own infrastructure only on 
a small scale, the Commission noted that paral-
lel infrastructure has been built in Poland. There 
seems to have been extensive network roll-out by 
some of the alternative operators, such as EXA-
TEL S.A, Netia and GTS Energis. Even taking 
only these three alternative operators into account 
shows the possibility of achieving the requisite 
scale and that any barriers to entry are surmount-
able.

With regard to the second  criterion, UKE con-
cluded that the structure of the market does not 
tend towards effective competition. However, the 
Commission noted that the incumbent’s market 
share has decreased in this market and alterna-
tive operators have gained a substantial market 

http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
http://ec.europa.eu/information_society/policy/ecomm/implementation_enforcement/article_7/index_en.htm
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share. When looking at market shares in the mer-
chant market, TP was the third biggest operator 
in 2007, with a market share of slightly more than 
10%. Even when including self-supply in the mar-
ket definition, TP’s decreasing market shares are 
below 40%. Based on these developments, UKE’s 
conclusion that the market would not tend towards 
effective competition lacks justification.

On the basis of the evidence provided by UKE, the 
Commission believed that the market for transit 
services in the fixed telephone network in Poland 
did not fulfil the three-criteria test and therefore is 
not susceptible to ex ante regulation.

4.1.2 The SMP finding

According to the Framework Directive and to the 
Guidelines on market analysis (12), markets must 
be defined and SMP must be assessed using the 
same methodologies and principles as under com-
petition law. In the Commission’s experience, sin-
gle dominance concerns normally arise in the case 
of undertakings with market shares of over 40%, 
although the Commission may in some cases have 
concerns about dominance even with lower mar-
ket shares, as dominance may occur without the 
existence of a large market share.

UKE explained that TP’s market share is close to 
40%, indicating SMP in the relevant market. UKE 
stated that TP is the largest telecommunications 
operator in Poland; it has the most developed net-
work and the biggest subscriber basis. Moreover, 
TP is active on all telecommunications markets. 
UKE maintained that the transit market is char-
acterised by low countervailing buyer power and 
high entry barriers.

The Commission pointed out, however, that the 
low and decreasing market shares of TP do not 
create any presumption of dominance. In the 
merchant market TP’s market share is around 
10%. Even if captive sales are included, TP’s mar-
ket share is below 40%. With regard to the inclu-
sion  of  captive  sales in the market definition, 
the Commission noted that UKE did not provide 
sufficient justification for the inclusion of these 
sales in the market. According to Commission 
practice (13) and the case law of the Court of First 
 

(12) Commission guidelines on market analysis and the 
assessment of significant market power under the Com-
munity regulatory framework for electronic commu-
nications networks and services, OJ C 165, 11.07.2002, 
p. 6.

(13) Case No COMP/M.2314 — BASF/Eurodiol/Pantochim.

Instance (14), the inclusion of captive sales in the 
relevant market may depend on whether internal 
traffic would be made available in the merchant 
market in the event of an increase or decrease in 
market prices (i.e. whether the captive sales would 
be sufficiently quickly switched to the merchant 
market in response to a change in the competitive 
conditions). Mere hypothetical supply-side substi-
tution, however, is not sufficient for the purposes 
of market definition.

The Commission was of the opinion that there was 
no justification for the inclusion of captive sales in 
the market. In particular, there was no evidence 
that TP, in the event of a significant price change 
on the market, would stop supplying its subsidi-
ary, PTK Centertel (which is 100% owned by TP), 
or that PTK Centertel, in such a case, would pur-
chase the services from other operators. On the 
contrary, UKE itself admitted that the above sce-
nario is only a theoretical possibility.

In the light of the above, the Commission found 
insufficient evidence to support the conclusion 
that TP had significant market power in the rel-
evant market.

4.2  The wholesale market for trunk 
segments of leased lines in Poland

In April 2008, UKE notified a draft measure con-
cerning the wholesale market for trunk segments 
of leased lines in Poland. Leased lines secure a 
dedicated connection and capacity between two 
locations. Typically, leased lines are used by busi-
nesses to connect geographically distant offices. 
At wholesale level, it is possible to distinguish sep-
arate markets between trunk segments and termi-
nating segments of leased lines. While terminat-
ing segments involve a connection to end-users, 
trunk services refer to supplying high capacity 
connection for aggregated traffic. The differentia-
tion between the terminating and trunk segments 
depends on the network topology specific to par-
ticular Member States.

4.2.1  Failure to establish that the market is 
susceptible to ex ante regulation

The market for trunk segments of leased lines had 
also been removed from the Recommendation, 
and thus, if UKE wanted to impose regulation, 
it first had to establish that the market fulfils the 
three-criteria test.

(14) Case T-310/01 Schneider Electric v Commission [2002] 
ECR II-4071; Case T-221/95 Endemol v Commission 
[1999] ECR II-1299.
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With regard to the first criterion (high and non-
transitory entry barriers), UKE pointed out that 
the infrastructure used to provide leased lines 
services is difficult to duplicate since there are sig-
nificant sunk costs. Although in the market for 
trunk segments of leased lines there are 30 opera-
tors, only TP has a nationwide network and points 
of interconnection with almost all operators. 
Moreover, TP is the only operator to use only its 
own network to provide trunk segments of leased 
lines whereas other market players partly lease 
lines from other operators (including from TP) in 
order to provide trunk segments to third parties.

As regards the second criterion (structure of the 
market does not tend towards effective competi-
tion), UKE emphasised that TP’s market share 
grew between 2005 and 2006 and reached a level 
of around 40% in terms of lines. UKE also stated 
that, although the market is constantly develop-
ing, investments are costly and time-consum-
ing and therefore UKE does not expect any new 
entrants in the next two years who could be real 
competitors for TP. UKE noted that TP’s prices are 
decreasing, although this trend is a consequence 
of regulatory intervention. UKE estimated that 
TP would raise its prices if the regulatory obliga-
tions were removed.

The Commission took the view that, when assess-
ing the first criterion, UKE had to examine 
whether the industry has experienced entry and 
whether entry has been or is likely to be suffi-
ciently immediate and persistent to limit market 
power. The Commission noted that there are sev-
eral operators providing trunk services in Poland. 
While it is true that most of the alternative oper-
ators offer their services on a small scale, it has 
to be noted that two of them (i.e. Exatel SA and 
Telekomunikacja Kolejowa Sp. z o.o.) have gained 
substantial market shares.

The Commission noted that TP’s network has 
already been to some extent duplicated by alter-
native infrastructure (for example, alternative 
operators are active in 12 transit areas, in 49 large 
cities which are former capitals of administrative 
regions, and in a certain number of TP’s local 
switches). Moreover, schemes of backbone net-
works of alternative operators show that their net-
work is developed on several major routes. There-
fore, UKE’s assessment that barriers to entry and 
lack of duplicability of TP’s network would point 
to the existence of high and non-transitory entry 
barriers does not appear to be justified.

With regard to the second criterion, it has to be 
stressed that alternative operators have been able 
to gain substantial market shares and have there-
fore brought dynamic to the market. The mere fact 

that TP’s market share in terms of lines increased 
from 2005 to 2006 does not indicate per se that the 
dynamics of the market have changed.

The Commission took note of the fact that alterna-
tive operators are not in a position to provide their 
services using only their own networks, although 
UKE failed to examine in its analysis to what 
extent alternative operators have to rely on TP’s 
infrastructure. UKE also failed to examine the 
impact of any hypothetical refusal by TP to pro-
vide these particular lines (or the impact of a price 
increase) on the alternative operators affected.

On the basis of the evidence provided by UKE, the 
Commission believed that the market for trunk 
segments of leased lines in Poland did not fulfil 
the three-criteria test and therefore is not suscep-
tible to ex ante regulation.

4.2.2 The SMP finding

UKE maintained that TP’s market share, which 
was around 40% in 2006 (in terms of volume, 
including self-supply), and the trend of market 
shares (TP’s market share has increased in terms 
of volume) indicate that TP has SMP in the respec-
tive market. However, the Commission noted that, 
in parallel, the main alternative operators’ market 
shares are also slowly going up. Looking at market 
shares in terms of value, a somewhat different pic-
ture emerges: TP seems to have lost market shares 
due to regulatory price intervention whereas the 
market shares of Exatel and Telekomunikacja 
Kolejowa have gone up. The trend as regards TP’s 
market shares is therefore unclear and further 
analysis would be required to draw conclusions.

It is important to mention that the market share 
information provided by UKE included self-sup-
ply. In this respect, the Commission noted that 
only about 40% of TP’s overall services in the 
relevant market are provided to third parties as 
the greater part of the dedicated capacity is used 
by TP’s subsidiaries. The Commission noted that 
there was not sufficient justification for the inclu-
sion of these sales in the market (for more about 
captive sales, see section 4.2.1 above). UKE itself 
admitted that it is unlikely that TP, in the event of 
a price change on the market, would stop supply-
ing its subsidiaries or that, in such a case, its sub-
sidiaries would purchase the services from other 
operators. If these captive sales were removed 
from the market, TP’s market share would be even 
lower than indicated in the notification.

Moreover, there was no information about the 
development of trunk segments in total or about 
the existence or non-existence of migration from 
competitors to TP or vice versa. It should also be 
underlined that a substantial part of the market 
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for trunk segments of leased lines consists of end-
to-end leased lines (15), which, for the terminating 
part, are regulated in the market for terminating 
segments of leased lines. This type of leased line 
seems to be gaining more influence in Poland but 
there was no clear evidence about the effect these 
lines have on other types of leased lines. Nor was 
it established to what extent the market shares of 
alternative operators are dependent on the reli-
ance of regulated infrastructure provided by TP.

In the light of the above, the Commission found 
insufficient evidence to support the conclusion 
that TP had significant market power in the rel-
evant market.

4.3 Withdrawal of notifications
During the second phase of the consultation pro-
cedure the Commission held meetings with UKE 
to discuss its concerns about the findings of the 
two notifications. The European Regulators Group 
(‘ERG’) set up expert groups to examine the noti-
fications and to deliver an opinion. The ERG 
opinion supported the Commission’s position, 
agreeing with the Commission in both cases that 
insufficient data had been provided to support the 
findings regarding the three-criteria test and TP’s 
designation as an operator with SMP (16). Follow-
ing these discussions, UKE decided to withdraw 
the notifications (17). An NRA has the possibility 

(15) End-to-end lines are leased lines between two points 
which are not network nodes. These lines consist of both 
terminating and trunk segments. From the service pro-
vider perspective, these lines are one product (service) 
ensuring transmission of signals between two specified 
locations. In order to allocate that particular service to 
leased lines markets, UKE proposed to split these lines 
between terminating and trunk segments in a ratio of 
2:1 (i.e. two pieces of an end-to-end line belong to the 
terminating segments and one piece is treated as a trunk 
segment).

(16) The executive summary of the ERG opinion regard-
ing the two cases is available at http://www.erg.eu.int/
whatsnew/index_en.htm

(17) In July 2008, UKE re-notified the draft measure con-
cerning the market for transit services in the fixed 
public telephone network in Poland (see case under 
PL/2008/0788). In this new notification UKE came to 
the conclusion that the transit services market is com-
petitive and proposed to withdraw regulation from this 
market.

through the consultation mechanism to with-
draw a notification at any time. Such withdrawal 
ends the procedure and the Commission does not 
adopt a decision in such cases.

5.  Conclusion
When defining relevant markets which are dif-
ferent from those listed in the Recommenda-
tion, NRAs have to apply the three-criteria test. 
NRAs may impose regulation only in markets 
which meet the three criteria (i.e. markets where 
there are high and non-transitory entry barri-
ers; the structure of the market does not tend 
towards effective competition; and competition 
law is not sufficient to address the market failures). 
The above cases illustrate the importance of the 
three-criteria test (18). Imposing or maintaining 
regulation in a market which is not susceptible 
to ex ante regulation would affect trade between 
Member States and would raise concerns about 
the measure’s compatibility with Community law. 
The cases indicate that, if the Commission cannot 
agree with the findings of the three-criteria test, 
it will probably issue a serious doubts letter and 
the case will go into the second phase of the con-
sultation procedure. The cases also demonstrate 
the importance of the revised Recommendation, 
which fosters further deregulation in telecoms 
markets where justified.

(18)  Although at the same time the SMP assessment in the 
cases was also the basis for the Commission’s serious 
doubts.

http://www.erg.eu.int/whatsnew/index_en.htm
http://www.erg.eu.int/whatsnew/index_en.htm



