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State aid issues in the privatisation of public undertakings — 
Some recent decisions

Loredana VON BUTTLAR, Zsófia WAGNER and Salim MEDGHOUL (1)

1. Introduction
The general definition of State aid is set out in Arti-
cle 87(1) of the EC Treaty, which prohibits ‘…any 
aid granted by a Member State or through State 
resources in any form whatsoever which distorts 
or threatens to distort competition by favouring 
certain undertakings or the production of certain 
goods… insofar as it affects trade between Mem-
ber States’, save as otherwise provided in the same 
Treaty.

This provision can be broken down into a set of 
criteria which must all be met in order for a meas-
ure to qualify as State aid: it must i) be financed 
from State resources, ii) grant an advantage in 
a selective way, i.e. to ‘certain undertakings…’ 
but not to others, and iii) have an effect on trade 
between Member States and threaten to distort 
competition.

As the words ‘in any form whatsoever’ of Article 
87(1) suggest, State aid comes in all shapes and 
sizes. The obvious example is a straightforward 
grant from the public sector to an individual 
operator. A perhaps less obvious but equally effec-
tive transfer of resources occurs when the State 
foregoes revenue to the benefit of a particular 
undertaking. This latter form of aid is particularly 
relevant when the State sells an asset; unless the 
consideration it receives corresponds to the full 
value of the asset, the State will forego revenue to 
the benefit of the buyer, who gets more than he is 
paying for.

However, the transfer of State resources to an 
individual beneficiary does not qualify as State 
aid within the meaning of Article 87(1) EC unless 
it also provides an advantage to the recipient, i.e. 
a benefit that could not be obtained under normal 
market conditions (and which consequently may 
distort competition) (2). Although one might think 
that getting some ‘resources’ for free is always an 
advantage, it is established case law that a transfer 
 
 

(1) Directorate-General for Competition, unit E-3. The 
content of this article does not necessarily reflect 
the official position of the European Commission. 
 Responsibility for the information and views expressed 
lies entirely with the authors. 

(2) Cf the judgment in case C-39/94 SFEI v La Poste (ECR 
1996 p. I-3547), paragraph 60.

of State resources does not provide an advantage 
to the recipient where the State acts in the same 
way as a private operator acting under normal 
market economy conditions would have done in 
similar circumstances.

Commonly referred to as the Market Economy 
Investor Principle, or ‘MEIP’, this doctrine is 
based on the principle that the Treaty is neutral 
towards private or public ownership (Article 295 
EC) and that consequently its State aid rules must 
not preclude the State from engaging in busi-
ness (for instance, by investing in State-owned 
undertakings) provided, however, that the State 
acts in the same way as its private competitors. 
In comparing the behaviour of the State to that 
of a private investor, the basic premise is that a 
private investor will seek to maximise the return 
on his investments, at least in the longer term, 
and that the State should do the same (3). Applied 
to situations where the State acts as a seller, this 
principle — in a nutshell — requires the State to 
seek the highest possible price for its assets, as a 
private seller would.

2. Privatisations
The above principles apply to all sales of assets by 
the State (4). A situation which has attracted par-
ticular attention in the Commission’s State aid 
practice is privatisation, i.e. the sale in whole or in 
parts of State-owned undertakings (5).

The Commission outlined its position on privati-
sation procedures in the 23rd Competition Policy 
 
 

(3) As examples of the numerous rulings involving the 
MEIP, see case C-305/89 Alfa Romeo (ECR 1991 
p. I-1603), paragraphs 18-20 and case T-152/99 Hamsa 
(ECR 2002 p. II-3049), paragraphs 125-128.

(4) The notion of «State» is taken in the very wide sense 
given to it within State aid rules. A State-owned com-
pany is thus a company in which all equity, or a control-
ling share thereof, is held by a public authority or body 
at any level of government.

(5) Specific rules apply to the sale of land and buildings by 
public authorities; see the Commission Communication 
on State aid elements in sales of land and buildings by 
public authorities (OJ C 209, 10.7.1997, p. 3). This Com-
munication does not, however, apply as such to priva-
tisations, and its underlying considerations are not 
necessarily transferable to the more complex reality of 
privatisations.
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Report of 1993 (6), which is a restatement of the law 
as outlined over the years through decisions on 
individual cases. A Member State has the choice 
as to how it wants to privatise a State-owned com-
pany, as long as the chosen method does not entail 
State aid, i.e. provided that the State sells its shares 
for the highest price it can get on the market.

— Where a privatisation is carried out through a 
share sale on the stock exchange, it is generally 
assumed to be on market conditions and not to 
involve aid.

— However, if a company is privatised not by 
stock exchange flotation but through a trade 
sale (meaning by the sale of the company as a 
whole or in parts to other companies), certain 
cumulative conditions must be observed if it is 
to be assumed, without further examination, 
that no aid is involved:

 a)  a competitive tender must be held that is 
open to all comers, transparent and not 
conditional on the performance of other 
acts such as the acquisition of assets other 
than those bid for or the continued opera-
tion of certain businesses (7);

 b)  the company must be sold to the highest 
bidder; and

 c)  bidders must be given enough time and 
information to carry out a proper valuation 
of the assets as the basis for their bid.

If the privatisation meets these conditions the 
Commission will assume that the sale price was 
the fair market price and that no State aid is 
involved. To put it differently, the Member State 
can enjoy a presumption that the Commission, 
should it have to assess the case, will consider that 
the sale did not entail State aid. Conversely, the 
Commission is likely to presume State aid where 
these conditions are not met, because then the pri-
vatisation procedure is not likely to produce the 
highest possible price for the asset, meaning that 
the State may forego revenue it could otherwise 
have obtained.

The 23rd Competition Policy Report gives some 
examples of sales conditions that are typically 
liable to compromise the competitive effect of the 
tender and to lead to a sale price below the mar-

(6) Paragraphs 402 to 404. The report confirms and elabora-
tes on the comments in the Competition Policy Reports 
of 1991 (paragraphs 248 et seq) and 1992 (paragraphs 
434 et seq) which in turn rest on Commission practice 
in privatisation cases.

(7) Guidance as to what constitutes an open and uncon-
ditional tender can be sought by analogy in the above-
mentioned Communication on sales of land and buil-
dings by public authorities.

ket price: sales after negotiation with a single pro-
spective purchaser or a number of selected bid-
ders; sales preceded by the writing-off of debt by 
the State, those preceded by the conversion of debt 
into equity or capital increases; and — in a more 
general way — sales on conditions that are not 
customary in comparable transactions between 
private parties.

This fairly straightforward guidance has been 
upheld in consistent Commission practice (8).

Three recent Commission decisions provide inter-
esting illustrations of the application of the mar-
ket economy vendor principle to privatisations.

3.  Privatisation of Automobile Craiova 
(C-46/2007) (9)

In this case, the Commission adopted a final nega-
tive decision finding incompatible State aid in the 
privatisation process and ordering the recovery 
of this aid. The decision followed the established 
Commission practice and applied the principles 
of previous case-practice to a privatisation where 
the tender for selling the State shares included a 
number of awarding criteria motivated by indus-
trial policy concerns.

Automobile Craiova was an automotive com-
pany controlled by the Romanian State, which 
held 72.4% of shares. In May 2007 Romania pub-
lished a tender for privatisation of the company. 
The Commission opened the formal investigation 
procedure on 10 October 2007 after Romania had 
signed a sales agreement with the only bidder. At 
the same time, the Commission issued a suspen-
sion injunction, enjoining Romania to suspend 
the privatisation procedure pending the Commis-
sion’s decision on the State aid issues. In the for-
mal investigation procedure the Commission had 

(8) The following Commission decisions provide some 
examples of the Commission’s practice on privati-
sations: 92/321/EEC of 25 March 1992 Intelhorce SA 
(OJ L 176, 22.6.1992, p. 62), 2002/896/EC of 30 January 
2002 Gothaer Fahrzeugtechnik (OJ L 314, 18.11.2002, p. 
62); 2001/1/EC of 15 February 2001, Dessauer Gerätein-
dustrie GmbH (OJ L 1, 4.1.2001, p. 10), 1999/720/EC, 
ECSC of 8 July 1999 Gröditzer Stahlwerke (OJ L 292, 
13.11.1999, p. 27); 2001/120/EC of 13.6.2000 Kali und Salz 
(OJ L 44, 15.2.2001, p. 39); 2001/798/EC of 13.12.2000 
SKET Walzwerkstechnik (OJ L 301, 17.11.2001); 1999/338/
EC of 16.12.1998 Società Italiana per Condotte d’Acqua 
SpA (OJ L 129, 22.5.1999, p. 30); Decision of 20.6.2001 
in State aid N 804/2000, Sale of shares of the GSG by 
Land Berlin (OJ C 67, 16.3.2002, p. 33); 2006/900/EC of 
20.10.2005 Componenta (OJ L 353, 13.12.2006, p. 36); 
97/81/EC of 30.7.1996 Head Tyrolia Mares (OJ L 25, 
28.1.1997, p. 26); 2000/628/EC of 11.4.2000 Centrale del 
Latte di Roma (OJ L 265, 19.10.2000, p. 15).

(9) Commission decision of 27 February 2008, not yet 
published.
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to assess whether the tender’s awarding criteria 
and the conditions attached to the privatisation 
were liable to reduce the sale price and provide 
an advantage to the buyer or the privatised under-
taking.

The privatisation took place through a tender 
in which the Romanian privatisation agency 
announced its intention to sell its stake in Auto-
mobile Craiova. The presentation file, which pro-
vided potential investors with information on the 
company and on the criteria that Romania would 
apply in selecting the winning bid, contained a 
scoring grid. The price offered by potential bid-
ders represented 35% of the total scoring while the 
remaining 65% related to investments to be made 
by the new owner in the company, the achievement 
of a production integration level (i.e. a require-
ment that 60% of the parts must be produced in 
Romania) and the commitment to reach a certain 
level of production of cars per year. Moreover, the 
documents stipulated that if a certain minimum 
level was not achieved for integration and produc-
tion levels, the bidder would get zero in that part 
of the scoring.

In the final negative decision, the Commission 
first restated its established practice with regard to 
privatisations: no aid is involved if the cumulative 
conditions set out in the 1993 Competition Pol-
icy Report are fulfilled (open, transparent, non-
discriminatory tender, no conditions capable of 
potentially reducing the sale price, company sold 
to the highest bidder and sufficient time and infor-
mation available for the bidders to make a proper 
valuation of the assets). In all other cases the sale 
of public companies is to be notified to the Com-
mission and needs to be examined for possible 
State aid implications. Non-economic considera-
tions, which a private seller would not make (such 
as industrial policy reasons, employment require-
ments or regional development objectives) point 
to the existence of State aid since they are liable 
to reduce the sale price and provide an advantage 
to the buyer or the privatised undertaking. The 
fact that such conditions do not result in State aid 
needs to be demonstrated on a case-by-case basis.

The Commission went on to analyse the award-
ing criteria included in the scoring grid for Auto-
mobile Craiova. It first concluded that the chosen 
criteria made it practically impossible for a poten-
tial investor intending to follow a different indus-
trial strategy for the plant to win the bid simply 
by offering a higher price but without meeting the 
required production and integration levels. There-
fore, these factors, which had to be taken into 
account by all potential investors, influenced their 
decision whether to bid or not, and if so at which 

price. Some investors may consequently have been 
deterred from showing an interest in the company 
already at this stage.

The Commission also found that, although the 
tender announcement did not refer to any express 
conditions, the scoring of the production and the 
integration level amounted to de facto conditions 
attached to the privatisation. As a result the com-
petitive environment of the tender was disturbed, 
with the effect that the highest bid would not nec-
essarily represent the actual market price of the 
company but rather the price at which an inves-
tor would be willing to buy the company together 
with the conditions. The Commission concluded 
that the conditions attached to the privatisation 
of Automobile Craiova lowered the sale price and 
deterred potential investors from submitting a 
bid, as a result of which the State lost privatisation 
revenue. Put differently, without conditions, com-
petition for the purchase of Automobile Craiova 
would have been stronger and the State would 
have obtained a higher sale price.

As the price-reducing conditions were attached 
to the privatised entity, which resulted in extra 
costs for the buyer (which in turn offered a lower 
price), the Commission concluded that it was 
the privatised economic entity, i.e. Automobile 
Craoiva itself (rather than the buyer), which ben-
efited from an economic advantage through the 
use of State resources. These conditions ensured a 
certain production, investment and employment 
level of the privatised entity which could not have 
been reached on market terms alone. The State aid 
to be recovered was calculated as the difference 
between the market value and the price received. 
In the absence of an open, unconditional, non-
discriminatory tender, the market value was based 
on the net asset value of the company.

4. Privatisation of Tractorul (C 41/2007)
Another recent Romanian case concerned the 
asset sale of Tractorul, a tractor producer in which 
the State held an 80% stake. In its final decision 
of 2 April 2008 (10), the Commission found that 
there was no State aid involved in the sale.

The main difference from the Automobile Craiova 
decision lies in the nature and the effect of the 
considerations which were laid down in the tender 
documents. In the formal investigation procedure 
Romania was able to demonstrate that — contrary 
to the Automobile Craiova case — these were 
merely formal requirements which did not impose 
onerous obligations on the potential buyer. They 
were simply best-effort clauses of a non-binding 

(10) Not yet published.



80 Number 2 — 2008

State aid

nature: maintaining Tractorul’s object of activ-
ity in the company register (but not requiring 
any actual production to be carried out), giving 
preference to former employees in the event of 
hiring staff (but no obligations to actually hire or 
to maintain staffing levels). Romania also demon-
strated that the non-binding nature of these con-
siderations was apparent to all potential bidders 
from the tender documents, so that the competi-
tive character of the tender was unimpaired, and 
the price was the only award criterion.

On this basis the Commission concluded that the 
requirements did not deter potential bidders and 
they did not lower the sale price.

5.  Privatisation of Bank Burgenland 
(C 56/06)

The most recent privatisation decision is the Bank 
Burgenland case in which the Commission found 
incompatible State aid and ordered its recovery (11). 
In this case the Austrian Land of Burgenland pri-
vatised the publicly owned HYPO Bank Burgen-
land AG through a tender but sold the bank to 
the second-best bidder despite the fact that this 
offer was significantly lower than the highest bid 
(€100.3 million against €155 million).

The tender contained a number of conditions 
which the Commission assessed for a potential 
effect on the sale price. However, contrary to the 
Automobile Craiova case, the Commission found 
no grounds to consider that the conditions con-
tained in the tender restricted the number of bid-
ders or influenced the sale price. Therefore in this 
case the tender was considered to have produced 
a fair market price for the bank in the form of the 
highest bid made.

Instead, the Commission’s concerns were linked 
to the fact that Austria passed over the highest 
bidder (‘the Consortium’) and sold the bank to 
the second bidder, i.e. below market value. To jus-
tify this choice, Austria cited a number of reasons 
which, in its view, meant that the highest bid was 
not the most attractive one. In particular, Aus-
tria doubted whether the Consortium would have 
been able to secure the required approval of the 
Austrian Financial Market Authority (or was at 
least concerned that obtaining the approval proc-
ess would have taken much longer than for the 
bidder that was eventually selected, which would 
have considerably endangered the bank’s viabil-
ity). Furthermore, Austria stressed that selling 
the bank to the Consortium would have carried 
a higher risk that the bank would have drawn on 

(11) Commission decision of 30 April 2008, not yet 
published.

the public guarantee (Ausfallhaftung) which cov-
ered most of its liabilities at the time of the sale, 
amounting to more than €3 billion, and which 
would continue to exist after the sale for those lia-
bilities (12). These considerations, Austria argued, 
were all relevant to the market economy seller 
test and in the same situation a market economy 
operator would have made the same decision as 
the Austrian authorities.

The Commission did not accept Austria’s claim 
to have acted consistently with the MEIP. In par-
ticular, there was no evidence to suggest that the 
Consortium would necessarily have been unable 
to secure the necessary approval from the bank-
ing authorities. As to the claim that this approval 
would have delayed the sale, the Commission 
found that considerations of time were already in 
principle not acceptable, as this would potentially 
discriminate against bidders outside of Austria 
(inside or outside the EU), as the approval pro-
cedure for any bidder unknown to the Financial 
Market Authority would by definition take longer. 
Furthermore, in the case at hand, the bank was 
not in financial difficulties and the sales procedure 
had been ongoing since 2003, indicating that there 
was no particular urgency which would have moti-
vated a private operator to choose the lower price 
over the Consortium’s bid. As regards the Ausfall-
haftung, which was the core issue of the case, the 
Commission explained that — for the purposes of 
the MEIP — account can be taken only of those 
factors which would have been taken into consid-
eration by a market economy seller. This excludes 
risks stemming from a potential liability to pay 
out a public guarantee that would never have been 
incurred by a market economy investor (13). In 
conclusion, Austria was unable to demonstrate 
that a market economy vendor would have taken 
these considerations into account in view of the 
significant price difference between the two bids.

In this case the Commission concluded that it was 
the selected bidder and not the privatised entity 
which received an advantage due to the fact that 
it paid less for the company than its market value. 
Since no conditions were attached to ensure a 
certain investment or employment level which 
under normal market conditions could not have 
been reached, the Commission considered that no 
advantage was conferred on the privatised entity. 
The market value in this case was considered to 
be the highest bid and the amount of State aid to 

(12) For details on Ausfallhaftung see OJ C 175, 24.7.2003, 
p. 8.

(13) Cf the ECJ’s judgment of 14.9.1994 in joined cases 
C-278/92, C-279/92 and C-280/92 Hytasa (ECR 1994 
p. I-4103), paragraph 22.
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be recovered from the selected bidder is the dif-
ference between what was paid and the highest 
offer (14).

6. Conclusions
The three above-mentioned decisions confirmed 
the principles set out in the 23rd Competition Pol-
icy Report of 1993 and previous constant Commis-
sion practice as regards aid-free privatisations.

When the privatisation is carried out through a 
trade sale, the Commission presumes that no aid 
is involved only if, amongst other things, no con-
ditions are attached which are not customary in 
comparable transactions between private parties 
and which are capable of reducing the sale price. 
Such conditions are presumed to entail State aid 
and the Member State, in order to demonstrate 
the opposite, has to prove that the conditions did 
not lower the sale price.

Conditions which merely duplicate legal obliga-
tions that are mandatory for any new owner and 

(14) The Commission did not calculate the exact amount to 
be recovered, as adjustments for different elements on 
the final draft contracts are needed and will have to be 
provided by Austria.

are directly enforceable under domestic law (for 
instance obligations relating to taxes, environ-
mental and employment protection and working 
conditions) do not affect the sale price. Also, ‘best 
endeavour’ clauses which do not create any effec-
tive obligations for the bidder or which are nor-
mal between private operators are not normally 
deemed liable to lower the sale price.

As seen in the three cases above, the economic 
advantage can be granted either to the undertak-
ing being privatised or to the buyer. If the tender 
contained conditions intended to maintain pro-
duction where a private operator would not have 
done so, the State aid is liable to benefit the pri-
vatised undertaking. Where no such conditions 
applied but the company was sold for less than the 
highest price available on the market, the State aid 
benefited the buyer.

In conclusion, Member States should notify pri-
vatisations which do not qualify for the ‘no aid’ 
presumption laid down in the 1993 Competition 
Policy Report.




